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COMMISSION  OF  OTEB  AND  TEBMINEB  AND 

GENERAL  GAOL  DEUVEBY  FOE  THE 

CITY  OF  DUBLIN. 

May  Session,  1848. 

Mcof  22nd,  2Srd,  25th,  2eth,  and  27th. 

(Before  Lbtbot,  B.  and  Moobb,  J.) 

Ths  Queeh  v.  John  Mttohbl.  (a) 

Croum  and  Chvemment  Securities  Act — Indictment — Distinct  felonies — 
Demurrer — Postponement  of  trial — Challenge  of  the  array  —  Jury 
Ust — Practice — Pleading — Jury — Absence  of  a  vxitness — Evidence. 

A  prisoner  indicted  for  felony  is  not  entitled  to  a  copy  of  the  indictment 
found  against  him,  or  to  a  copy  of  the  jury  panel,  or  to  copies  of  the 
panels  returned  at  former  sessions  of  the  court. 

The  prisoner  was  indicted  in  one  set  of  counts  for  feloniously  compassing, 
4rc.,  to  deprive  and  depose  our  Lady  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  Croum  of  the  United  Kingdom  and, 
on  certain  days  in  the  indictment  named,  feloniously  escpressing  said 
compassings  by  feloniously  publishing  certain  printings  m  a  certain 
public  newspaper,  of  winch  he  was  then  and  there  the  proprietor. 
And,  w  another  set  of  counts,  with  feloniously  eompoMing  to  levy  war 
against  the  Queen,  m  order,  by  force  and  constraint,  to  compel 
Her  Majesty  to  change  her  measures  and  counsels,  and  with  feloniously 
expressing  such  last-mentioned  compassings  by  feloniously  publishing 
the  same  printings,  and  on  the  same  days  and  in  the  same  public 
newspaper  as  in  the  first  set  of  counts  mentioned. 

Held,  that  the  two  felonies,  though  distinct,  were  properly  joined  in  the 
indictment. 

And  semhle,  that  the  question  m  such  oases  i^-^-not  whether  the  felonies 
charged  are  distinct — but  whether  they  are  repugnant  or  so  dtssimHar 
m  their  nature  and  circumstances  as,  tf  joined,  to  be  likely  to  embarrass 
theprisoner  in  his  defence, 

A  prisoner  indicted  for  a  felony  not  capital  is  not  entitled  to  demur  and 
plead  ever  at  the  same  time. 

(a)  Roported  by  W.  St.  Lkobb  Babimoton,  E«q.,  Barrister-at-law. 
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Semble,  that  Beg.  t;.  Purchase  (Car.  ^  Marsh,  619),  Beg.  v.  Phelps  (ib. 
180),  are  in  that  respect  overruled  hy  Beg.  v.  Odgers  (2  Mood.  4r  lioK 
480),  and  can  no  longer  be  considered  law ;  and  that  the  jttdgmeni 
upon  a  demurrer  in  a  criminal  case,  not  capital,  is  final  judgment, 
and  not  respondeat  ouster. 

On  the  ISth  May  the  prisoner  was  committed  for  trial  at  a  session  to 
commence  on  the  20th  May,  on  which  day  a  bill  was  sent  up  to  the 
grand  jury  against  him,  which  was  on  the  22nd  found  a  true  bill; 
and  until  the  2Srd  of  May  (when  his  trial  was  fixed  for  the  2oth 
insU),  no  attempt  was  made  to  secure  the  attendance  at  the  trial  of 
one  is,  M.,  who,  it  then  appeared,  had  left  Dublin  on  the  22nd,  jThe 
court  refused  to  postpone  the  trial,  notwithstanding  an  affidavit,  by  the 
prisoner's  attorney,  that  he  believed  sufficient  grounds  existed  for  chaU 
lenging  the  array  on  the  part  of  the  prisoner,  and  that  the  said  S.  M, 
was  "a  most  indispensable  witness  to  sustain  said  challenges,'* 

To  induce  a  court  to  postpone  a  criminal  trial  on  account  of  the  absence 
of  a  witness,  it  must  be  shown,  by  affidavit,  that  the  witness  is  material 
— that  due  diligence  has  been  used  to  secure  his  attendance,  and  that 
it  can  be  obtained  by  the  postponement. 

The  array  w(xs  challenged  on  the  grounds,  inter  alia,  that  the  panel  was 
arrayed  partially,  and  to  the  pr^udice  of  the  prisoner ;  and  that,  for 
the  purpose  of  depriving  him  of  a  fair  trial,  the  names  of  jurors  usually 
summoned,  and  of  other  jurors,  had  been  omitted  from  the  panel, 
because  they  were  deemed  more  likely  to  acquit  than  to  convict;  and 
the  names  of  other  jurors  were  inserted  therein,  because  they  were 
deemed  more  likely  to  convict  than  to  acquit. 

Held,  that  the  mere  fact  of  the  existence  of  a  great  disproportion  between 
the  relative  number  of  persons  of  different  religious  persuasions  upon 
the  parcel  was,  per  se,  no  evidence  in  support  of  such  a  challenge. 

By  the  stat.  8^4  Will.  4,  c.  91,  it  is  the  duty  of  the  recorder,  in  the 
October  of  each  year,  to  revise,  in  open  court,  the  general  list  of  jurors 
returned,  pursuant  to  the  stat,  and  to  deliver  it,  when  so  revised 
and  signed  by  him,  to  the  clerk  of  the  peace,  who  gives  a  copy  thereof 
to  the  sheriff,  as  the  jurors*  book  for  the  ensuing  year,  and  from  which 
the  sheriff  is  bound  to  form  the  jury  panel. 

The  court  held  that  a  list  of  the  jurors*  names,  checked  off  by  the  witness 
as  they  were  in  open  court  placed  on  the  revised  list  by  the  recorder, 
but  which'  was  not  compared  with  the  revised  list  after  it  was  signed 
by  the  recorder,  or  with  the  jurors*  book,  was  not  admissible  as  evidence 
of  the  contents  of  the  jurors*  book. 

And  refused  to  direct  the  book  itself  to  be  produced  for  the  purpose  of 
ascertainmg  the  different  religions  of  the  jurors  named  therein  and 
comparing  their  relative  number  vnth  the  proportion  in  which  jurors 
of  the  same  persuasion  appeared  on  the  panel. 

Held,  that  a  juror,  whose  name,  though  he  was  summoned  to  attend  the 
court,  was  left  off  the  panel,  could  not  be  asked  what  his  religion  was. 

The  triers  are  entitled  to  know  whether,  in  the  opinion  of  the  court,  there 
is  any  evidence  to  sustain  such  challenge. 

It  is  not  necessary,  in  order  to  sustain  an  indictment  for  compassing  to 
levy  tear  against  the  Queen,  in  order  by  force  and  constraint  to  compel 
her  to  change  her  measures  and  counsels,  either  to  aver  in  the  indict^ 
ment  or  prove  at  the  trial,  a  compassing  or  intention  to  compel  Her 
Majesty  to  change  any  particular  measures  or  counsels. 
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Held,  thai  upon  an  indictment,  charging  the  publication  by  the  prisoner 
of  a  printing  purporting  to  be  a  report  of  a  speech  made  by  a  Mr, 
ifitchell  at  Limerick  ^  o^  overt  act  of  compassing  to  depose  our 
Lady  the  Queen^  and  to  levy  icar  to  compel  her,  by  force  and  constraint, 
to  change  her  measures  and  counsels,  evidence  that  the  prisoner  spoke 
at  the  place  mentioned  a  speech  to  the  same  purport,  was  only  admissible 
to  show  that  the  prisoner  was  the  Mr.  Mitchel  meant  in  the  printed 
report  of  the  speech  in  question, 

A  TRUE  bill  having  beenfonndagainst  the  prisoner  by  the  grand  Ths  Qubbm 
jury  of  the  city  of  Dublin^  charging  him,  in  several  counts,  j  y^^^^^j^^ 

with  feloniously  compassing,  &c.,  to  deprive  and  depose  our  Lady     '   

the  Qneen  from  the  style,  honour,  and  roval  name  of  the  Imperial  Orown  and 
crown  of  the  United  Kmgdom,and  with  feloniously  expressing,  &o.,  gJI^JJJ^Act 
the  said  felonious  compassings,  &o.,  by  then  and  there  feloniously 
publishing  certain  printings  in  a  public  newspaper  called  The 
United  Irishman,  of  which  he  was  the  proprietor,  and  charging 
him  also  with  a  like  compassing  to  levy  war  against  the  Queen, 
in  order  by  force  and  constraint  to  compel  her  to  change  her 
measures  and  counsels,  and  with  expressing,  &c.,  the  said  felonious 
compassings,  Ac,  by  publishing  certain  printings  in  a  public 
newspaper  called  The  United  Irishman,  of  which  he  was  the  pro- 
prietor. And  the  prisoner  having  been  called  on  to  plead,  a 
motion  was  made  that  he  be  furnished  with  a  copy  of  the  indict* 
ment  and  of  the  jury  panel,  and  of  the  jury  panels  returned  at 
the  three  former  sessions  of  the  court,  which  application  was 
grronnded  upon  the  following  affidavit :— > 

''  The  Queen   ^      ''  Martin  Francis  O^ Flaherty,  of  number  eighty- 
V,  >  four  Lower  Gkirdiner-street,  in  the  city  of  Dublin, 

John  Mitchel.  J  attorney  for  the  defendant  in  this  case,  maketh 
oath  and  saith,  that  he,  this  deponent,  on  Wednesday  last,  the 
seventeenth  day  of  May  instant,  personally,  and  through  others, 
applied  to  Nathaniel  A.  Hamilton,  Esquire,  as  also  the  under- 
sheriff's  clerk  for  the  city  of  Dublin,  for  a  copy  of  the  common 
jury  panel  summoned  to  serve  at  the  approaching  commission  for 
said  county  of  the  city  of  Dublin  aforesaid,  and  that  he  was  refused 
the  same ;  saith,  that  he  has  been  advised,  and  believes,  that  a 
timely  inspection  and  examination  of  said  panel  will  be  absolutely 
necessary  for  the  proper  defence  of  the  said  defendant,  to  enable 
him  to  exercise  with  due  effect  his  legal  right  of  challenge  to  such 
persons  as  may  be  objectionable  upon  said  panel ;  saith,  he,  this 
deponent,  has  been  informed  and  believes,  a  copy  of  the  indict- 
ment, when  duly  found  against  the  said  defendant,  will  also  be 
requisite  for  the  proper  conduct  of  his  defence  and  that  he  has  a 
legal  right  to  same ;  saith,  he  has  been  advised,  and  believes, 
that  copies  of  the  three  former  jury  panels,  and  which  are  now 
matters  of  record  in  the  office  of  the  Clerk  of  the  Crown,  will  be 
indispensable  to  enable  the  said  defendant  to  ascertain  and  test 
the  proper  construction  of  the  present  panel.^' 

Sir  Colman  O'Loghlen,  in  support  of  the  motion. — It  is  stated  in 
Hale  and  other  text  books,  that  at  common  law  in  England  parties 
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Thb  QuBKXf  were  no£  entitled  to  copies  of  the  indictment.    However  that  may 

^;  he,  it  would  seem  that  up  to  the  time  of  Charles  II.  it  was  the 

ucavL.  p^^^^f^  jjj  England  to  allow  to  prisoners  copies  of  the  indictment 

Grown  and  in  felonies  and  treason.     Thus^  in  Bothers  case  (Sir  F.  Moore^s 

s^'°"*Afit  ^P*  ^^^)'  ^1^6^  *li®  prisoner  was  indicted  ior  forgery,  which  was 
Titles^  .  fgjQj^y  under  the  Statute  of  Elizabeth,  the  prisoner  was  allowed  a 
Copy  of  indiot-  copy  of  the  indictment,  though  the  Attomey-Oeneral  opposed  the 
meot  refuMd.  application.  In  the  political  trials  in  the  reign  of  Charles  11., 
cases  which  ought  to  be  looked  upon  with  great  suspicion  as 
authorities,  as  they  were,  as  Sir  Michael  Foster  remarks  (p.  281), 
carried  on ''  too  often  in  the  spirit  of  party  ^'  copies  of  indictments 
were  refused  to  prisoners,  and  in  the  10th  of  Charles  II.  a  resolu- 
tion was  passed  by  five  of  the  judges  assembled  at  the  Old  Bailey 
(Kelyng,  p.  3),  prohibiting  copies  of  indictments  for  felony  to  be 
given  without  special  order  to  be  made  upon  motion  in  open 
court.  That  resolution  has  given  rise  to  the  practice  which  has 
since  prevailed  in  England:  {Anonymousy  1  Lewin^s  Or.  C.  205,  n.) 
This  practice  has  been  followed  in  Ireland,  but  whatever  may  be 
the  common  law  of  England,  it  would  appear  to  be  contrary  to  the 
common  law  of  Ireland.  This  appears  from  the  records  of  the 
Irish  House  of  Commons  (vol.  i.,  p.  174),  and  the  practice,  though 
uniform,  cannot  be  considered  as  settled,  as  it  has  never  been 
brought  under  the  consideration  of  any  court.  It  appears  that  in 
the  year  1640,  questions  were  prepared  by  the  then  Irish  House 
of  Commons,  who  sent  them  to  the  House  of  Lords  with  a  request 
that  they  would  lay  them  before  the  judges  and  request  their 
opinion  upon  them.  In  proposing  the  questions  the  House  of  Com- 
mons prefaced  them  by  a  statement  (amongst  other  things)  that 
they  did  so,  not  for  any  doubt  or  ambiguity  which  may  be  con- 
ceived or  thought  of  for  or  concerning  the  premises,  nor  of  the 
ensuing  questions,  but  for  the  manifestation  and  declaration  of  a 
clear  truth  and  of  the  said  laws  and  statutes  already  planted,  and 
for  many  ages  past  settled  in  this  kingdom.^^  One  of  these  ques- 
tions was  as  follows : — "  Whether  the  judges  of  the  King's  Bench, 
or  any  other  judges  of  gaol  delivery  or  any  other  court,  and  by 
what  law,  do  or  can  deny  the  copies  of  indictments  of  felony  or 
treason  to  the  parties  accQsed,  contrary  to  law  ? "  The  Lords 
delivered  these  questions  to  the  judges,  who  took  time  to  consider 
them,  and  in  May,  1641,  delivered  the  following  answer: (a) — 
'^  That  neither  the  justices  of  the  King's  Bench  (as  they  inform  us 
that  are  of  that  court),  or  justices  of  gaol  delivery,  or  of  any  other 
court,  do  or  can  by  any  law  they  know,  deny  the  copies  of  indict- 
ments of  felony  or  treason  to  the  party  only  accused,  as  by  said 
Question  is  demanded."  The  House  of  Commons  not  being  satis- 
ed  with  the  answers  which  the  judges  made  upon  some  of  the 
questions,  made  what  was  called  a  declaration  upon  all  the  points 

(a)  Sm  NelB0D*8  CoUedioD  of  the  Great  Affain  of  Sutp,  let  vol  p.  587,  Lood.  1683,  in 
which  the  answers  of  the  judges  are  preserved,  the  journals  of  the  Irish  Hooss  o;  Lords  for 
1641  haviog  heeen  bnrned.  And  see  also  a  very  learned  and  interesting  note,  treating  more  at 
large  npon  this  important  snbjeet,  appended  bj  Sir  ColnEian  0*Loghlen  to  N€it9  cota  (Irish 
Olie.  P  ivi-SrS). 
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Babmitted  to  the  judges^  and  apon  this  particular  subject  declared  Tbs  Quxbv 
that  "  the  judges  of  the  King's  Bench,  or  justices  of  gaol  delivery,  j  ^^^1^^^ 
or  the  judges  of  any  other  court,  ought  not  to  deny  copies  of    '  ..... 
indictments  of  felony  or  treason  to  the  party  indicted/'    This  Orown  and 
affords  strong  evidence  that  at  common  law  in  Ireland  a  prisoner  gJ2J[JSJJ*I^ct 

was  entitled  to  a  copy  of  the  indictment  against  him.     But  even  if       

a  prisoner  is  not  entitled  to  a  copy  of  an  indictment  in  cases  of  Oopy  of  indiot- 
felony,  there  can  be  no  doubt  that  the  court  have  a  discretion  to  ™"**  wfowd- 
grant  it  (a),  and  this  is  a  proper  case  in  which  to  exercise  that  dis- 
cretion, being  the  first  prosecution  under  a  new  act  which  alters 
the  nature  of  a  crime  for  which,  had  the  prisoner  been  indicted 
before  the  act  passed,  he  would  have  been  entitled  to  a  copy  of  the 
indictmentby  express  statute :  {BoseweWs  case,  10  St.  Tr.  261, 266.) 
[Lbfbot,  B. — At  what  state  of  the  proceedings  was  the  applica- 
tion made  in  Rosewell's  case  ?]  Both  before  pleading  (10  St.  Tr. 
152),  and  afterwards  in  arrest  of  judgment  {ib.  266).  With  respect 
to  the  rest  of  the  motion,  it  is  not  necessary  to  apply  for  a  copy  of 
the  present  panel,  as  that  has  been  given  by  the  sheriff,  but  we 
ask  for  a  copy  of  the  panels  of  jurors  summoned  at  the  three  pre- 
oeding  commissions.  They  are  matters  of  record  in  the  Crown 
Office,  and  as  such  we  ought  to  have  access  to  them ;  Lord  Coke, 
in  his  preface  to  2nd  vol.  Bep.  p.  6,  says  that  ^'  the  records  of  the 
King's  Court  are  safely  kept,  yet  not  so  kept  but  that^any  subject 
may  for  his  own  use  and  benefit  have  access  thereunto,  which  was 
the  ancient  law  of  England,  and  so  is  declared  by  an  Act  of  Parlia- 
ment." By  stat.  46  Edw.  3  it  was  enacted  that  all  persons  shall 
for  the  future  have  free  access  to  them,  and  may  have  exemplifica- 
tions of  them,  whether  it  makes  for  or  f^inst  the  King  (1  Blackst. 
39 ;  Beg,  v.  Woreenham  and  another,  1  Lord  Bay.  705  ;  Herbert  v. 
Aghbumer,  1  Wils.  297;  Bex  v.  Smith,  1  Str.  126). 

The  Attomey'Chneral  and  Baldwin,  Q.C.,  opposed  the  motion. 
— If  this  application  is  granted,  it  will  be  a  departure  from  the 
settled  practice  at  this  court,  in  the  Queen's  Bench,  and  on  circuit. 
Bex  V.  Holland  (4  T.  B.  693) ;  Browne  v.  Owmming  (10  B.  &  C.  70), 
show  that  the  court  will  grant  such  an  application  after  an 
acquittal,  in  order  to  enable  the  defendants  to  maintain  an  action 
for  a  malicious  prosecution ;  but  not  in  such  a  case  as  the  present. 
With  regard  to  the  question  of  the  discretionary  power  of  the 
court  to  grant  a  copy  of  the  indictment,  all  the  authorities  show 
that  the  prisoner  has  no  right  to  it  (2  Hale's  P.  C.  236 ;  Post.  Cr. 
C.  228 ;  2  Hawk.  P.  C.  557,  sect.  14) ;  and  some  very  conclusive 
authority  in  favour  of  such  an  application  ought  to  be  shown  to 
coerce  the  court  to  vary  the  practice  of  centuries. 

Sir  Oohnan  CLoghlen. — The  prisoner's  counsel  could  not  demur 
to  this  indictment  if  they  have  not  a  copy  of  it.  If  the  court  do 
not  permit  the  defendant  to  have  a  copy,  he  will  be  obliged  to  get 
a  shorthand-writer  to  take  a  note  of  it,  and  it  will  be  the  duty  of 
the  Clerk  of  the  Crown  to  read  it  slowly  and  distinctly  (see  1  Lewin's 
Cr.  C.  207,  n.)  to  enable  him  to  do  so.     The  object  of  the  prisoner 

(a)  See  Beg,  r.  Grace  (2  Cox'e  Cr.  C.  p.  101). 
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Thb  Quebi  in  seeking  copies  of  the  former  panels  is  to  be  in  a  position  to 
J  MiTCBBL.  ^^^^^^?®  ^^0  array,  if  it  appears  that  a  different  class  of  jurors 

have  been  impannelled  to  try  this  case  from  that  osoally  impan- 

Orown  and       nelled  for  trials  at  this  court ;  or  if  it  appears  that  the  names  of 

Seo^tiMAet  J^"^'^  ^^®  ^^'^  placed  on  the  panel  in  such  a  way  as  to  prejudice 
_       the  prisoner.    I  do  not  impute  such  conduct  to  the  sheriff  j  all  we 
seek  is  to  get  such  information  as  is  necessary  to  enable  us  to  exer- 
cise a  constitutional  right,  without  which,  in  the  words  of  LordDen- 
man,  trial  by  jury  womd  be  "  a  delusion,  a  mockery,  and  a  snare/' 
LiFfiOY,  B. — This  motion  must  be  refused.     The  law  is  clear 
Copj  of  indict-  and  express  upon  the  point,  as  laid  down  by  Lord  Hale  (2  Hale> 
m«nt  nrfbied.    p  q  236),  Hawkins  (1  Hawkins,  P.  C.  869),  and  Foster  (Disc 
of  High  Treason,  228) ;  and  the  practice  is  stated  accordingly  by 
Lord  Kenyon :    {Bern*  ▼.    Holland,   4  T.  B.   692-8.)      No  case 
to  the  contrary  has  been  cited  to  us  to  show  that  a  prisoner,  in 
this  stage  of  the  proceedings,  is  entitied  to  a  copy  of  the  indict- 
ment.    The  act  entitling  a  prisoner  to  this  privilege  in  cases  of 
high  treason,  and  the  more  recent  act,  1  Geo.  4,  c.  4,  s.  8,  granting 
it  in  cases  of  ex  officio  informations  in  cases  of  misdemeanors, 
would  alone  be  sufficient  to  show  that  by  the  common  law  a 
prisoner  had  no  such  right ;  we  conceive,  therefore,  that  we  have 
no  authority  to  grant  this  application,  and  that  it  would  be  mis- 
chievous to  break  in  upon  a  long-established  practice,  sanctioned 
by  the  highest  authorities ;  and  a  course  of  uniform  practice  for  a 
long  period  down  to  the  present  time.    The  argument  urged  by 
the  prisoner's  counsel  that  the  prisoner  may  require  the  indict- 
ment to  be  read  so  slowly  as  to  allow  of  its  being  taken  down  by 
a    shorthand-writer,    and  much  time  be  thereby  unnecessarily 
occupied,  cannot  avail.    No  decision  or  rule  of  a  court  of  justice 
could  be  made  to  depend  on  the  length  of  an  indictment,  or  the 
time  which  it  would  take  to  have  it  read.    There  cannot  be  a 
different  rule  for  a  short   indictment  and  a  long  one.      As  to 
the  application  for  copies  of  the  preceding  panels,  the  prisoner 
has  no  right  to  them,  and  the  authorities  referred  to,  on  the  other 
point,  show  that  he  had  just  as  little  to  receive  a  copy  of  the 
present  paneL    But  as  he  has  received  it  no  question  arises 
regarding  it.    As  to  the  use  proposed  to  be  made  of  the  former 
panels,  to   show  that  the   present  panel  differs  from  them  in 
some  respects>  it  should  be  recollected  that  every  sheriff   has 
his  own  duty  to  perform,  and  must  act  upon  his  own  discretion, 
and  accordingly  the  Jury  Act    (3  &  4  Will.  4,  o.  91,  s.  11), 
expressly    provides    ''that  nothing  therein  contained  shall    be 
construed  to  prevent  any  sheriff  or  returning  officer  in  making 
returns  to  any  writ  o{  venire  or  precept  from  exercising  his  discre- 
tion in  framing  the  panel  annexed  to  such  returns  in  such  manner 
as  he  is  now  bv  law  directed  to  do,  save  only  so  far  as  to  prevent 
the  insertion  m  such  panel  of  any  names  not  contained  in  the 
said  jurors'  book.''    This  is  the  law  of  the  land  applicable  to  aU 
cases,  and  we  have  no  authority  to  hold  a  doctrine  contraiy  to  it 
in  this  particular  case. 
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MooBS^  J.— I  fnlly  concur  in  the  decision  to  whicli  Baron   Thx  Qubbh 
Lefroy  has  come.     I  will  not  lay  down  the  broad  abstraet  prin-   j  ^^' 

dple  that  in  no  case  a  copy  of  the  indictment  should  be  granted^     '   

but  having  seen  a  copy  of  the  indictment  in  this  case^  I  do  not  see  Crown  and 
any  sufficient  reason  why  in  the  exercise  of  the  discretion  of  the  s^'"^"^^* 

court  a  copy  of  it  should  be  furnished  to  the  prisoner's  counsel.        

and  on  an  appeal  to  our  discretion^  the  worst  argument  that  can  Copy  of  indict- 
be  used  is  the  threat^  that  a  large  portion  of  time  will  be  consumed  ^^^  wfiiwd. 
in  reading  the  indictment^  so  as  to  enable  a  short-hand  writer  to 
take  a  note  of  it.  As  regards  the  application  for  a  copy  of  former 
panels,  I  cannot  see  what  connexion  exists  between  the  panel  of 
the  present  sheriff  and  those  prepared  by  former  sheriffs,  and  I 
am  bound  to  presume  that  in  the  present  instance  the  sheriff  has 
acted  in  the  discharge  of  his  duty,  as  the  law  allows  him. 

The  prisoner  being  then  put  forward  to  the  bar  : 

The  indictment  was,  at  the  request  of  Sir  Oolman  O^Loghlen, 
read  out  slowly,  and  at  full  length,  so  as  to  enable  a  short-hand 
writer  to  take  a  note  of  it. 

The  reading  of  the  indictment  having  been  concluded,  the 
prisoner  was  again  called  on  to  plead,  upon  which  8w  Oolman 
(yjjoghlen  reauested  as  a  matter  of  favour  that  Mr.  Mitchel  might 
not  be  compelled  to  plecMi  until  to-morrow,  as  he  meant  to  move 
that  the  indictment  be  quashed,  on  the  ground  that  it  charged 
two  distinct  felonies,  which  might  have  been  made  the  subject  of 
separate  indictments.  He  was  not  then  prepared  to  argue  the 
question ;  but  the  case  of  Toimg,  in  error,  v.  Ths  King  (3  T.  B. 
89,  106),  was  an  authority  in  favour  of  the  objection  upon  which 
he  meant  to  rely. 

The  Attomej/'Oeneral  assented  to  the  prisoner's  not  being  called 
upon  to  plead  until  the  following  day,  upon  the  understanding  that 
the  motion  to  quash  the  indictment  should  be  proceeded  with  the 
first  thing  on  that  day. 

Sir  Oolman  CLoghlen.-^'We  apply  for  a  bill  of  particulars  as 
regards  the  two  last  counts,  the  charges  in  which  are  of  a  most 
general  kind. 

The  Attomey'Oeneral  gave  an  undertaking  that  the  charges 
contained  in  those  counts  (the  9th  and  10th),  should  be  confined 
to  the  matters  specified  in  the  previous  counts  of  the  indictment. 


May  23. 

Sir  Oolman  CLoghlen  (with  whom  was  /.  E.  Pigot  and 
J.  (yHaga/n.) — I  have  now  on  behalf  of  Mr.  Mitchel  to  move 
that  the  indictment  in  this  case  be  quashed,  as  it  charges  the 
prifloner  with  two  distinct  felonies  : — compassing  to  deprive 
and  depose  the  Queen  from  the  style,  honour,  and  royal 
name  of  the  Imperial  crown  of  the  United  Kingdom  ;  and 
compassing  to  levy  war,  in  order  by  force  and  constraint  to 
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compel  Her  Majesty  to  cliange  her  measares  and  comiBels.  (a) 
The  practice  is^  when  the  objection  is  taken  before  plea,  to 
quash  the  indictment,  and  when  after  plea,  to  put  the  prosecutor 

(a)  The  indictment,  which  ia  the  first  whieh  has  been  framed  nnder  the  atatnte  11  Viot. 
0. 12,  **  An  Act  for  the  better  Seenrity  of  the  Grown  and  GoTemment  of  the  United  Kingdom,* 
waa  aa  follows  :^- 

FnuBT  GouMT.— Coimty  qfthe  Citp  o/DubJm,  towiL — The  jnrora  for  our  Lady  the  Qaeen 
npon  their  oath  preaent,  that  John  Mitchel,  late  of  Ontario  Terraoe,  in  the  conntj  of  Dublin, 
gentleman,  after  the  passing  of  an  Act  of  Parliament  made  and  passed  m  the  eleyenth  year 
of  the  reign  of  onr  Soyereign  Lady  Qneen  Yiotoria,  entitled  **  An  Aet  for  the  better  Secuitj 
of  the  Grown  and  Govemment  of  the  United  Kingdom,*'  to  wit,  on  the  sixth  day  of  May,  in 
the  eleventh  year  of  the  reign  of  onr  said  Sovereign  Lady  Qneen  Victoria,  wiUi  force  and 
anna,  at  the  pariah  of  Saint  Thomas,  in  the  eonnty  of  the  dty  of  Dnblio,  within  the  United 
Kingdom,  felomoosly  did  oompasa,  imagine,  invent,  deviae,  and  intend  to  deprive  and  depoea 
onr  aaid  Lady  the  Qneen  from  the  atyle,  hononr,  and  royal  name  of  the  Imperial  orown  of  the 
United  Kingdom,  and  the  said  felonions  oompaaaing,  imagination,  invention,  device,  and 
intention,  he  the  said  John  Mitchel  then  and  there  felonionaly  did  express,  ntter,  and  declare 
by  then  and  there  felonionaly  pnbliahing  a  certain  printing  in  a  certain  public  newspaper 
called  7%€  United  Iriikmany  of  which  aaid  public  newapaper  he,  the  aaid  John  Mitchel  then 
and  there  waa  the  proprietor,  which  aaid  printing  ia  aa  follows,  that  is  to  say, 

Mr.  Mitchel  (meaninic  the  said  Jehu  ll[itchel)  having  been  londly  called,  then  roee  amidat 
a  hnrricane  of  applause,  and  said — ^Mr.  Ghairman  and  citizens  of  Limerick,  my  first  duty  ia 
to  thank  yon,  which  I  do  cordially  and  afaicerely,  for  the  generous  reception  you  have  thia 
night  given  to  those  who  have  been  selected  for  prosecution  by  the  British  Government-^ 
a  reception  which,  notwithstanding  what  has  occurred  outside  that  door,  must  be  called  a 
triumphant  one— (hear,  hear.)    I  have  aeen  nothing  in  all  thia  mob  violenoe  to  make  me 
deapond  for  a  moment.    The  people  are  the  true  aonrce  of  legitimate  power ;  that  howling 
multitude  outaide  are  a  thousand  timea  preferable  to  the  howling  legislatora  of  England  who 
yelled  againat  Smith  0*Brien-^(cheers.)    I  am  no  drawing-room  democrat,  who  can  diaooune 
of  the  powera  and  virtnea  of  the  people  only  while  they  ars  smiling  and  cheering  around  nww 
Mob-law  itself,  in  Ireland,  is  far  better  than  Government  law — that  well-ordered  and  civilised 
aystem  that  alaya  its  millions  of  human  beings  within  the  year.    I  tell  you  that  rather  than 
endure  one  other  year  of  British  dominion,  I  would  take  a  provisional  government  aeleeted 
ont  of  the  men  that  are  bellowmg  there  in  the  atreet — (loud  cheers),    w,  I  fear  that  I  am 
nnfortimately  the  cause  of  your  meeting  this  night  being  disturbed--{no,  no.)    I  think,  how- 
ever, the  matter  arises  out  of  a  misapprehension.    There  is  a  great  di^rence  surely  between 
bearing  teatimony  to  one*8  approval  of  a  man'a  general  induct,  and  identifying  oneeelf  with 
all  hie  aeta--(hear.)    It  ia  one  thing  to  offbr  encouragement  and  anpport  to  a  peraoB  aingled 
out  by  government  (which  ia  the  enemy  of  oa  all)  as  the  especial  object  of  its  vengeance ;  and 
it  ia  quite  another  thing  to  adopt  for  your  own  every  particular  aentiment,  saying,  and  doing, 
of  the  individual  in  question.    This  diffSBrence  I  feel  bound  to  note  and  acknowlec^e  tonight; 
and  I  do  so  with  ahuarity  and  with  gratitude,    Ton  need  not  feat,  my  frienda,  that  I  will 
miainterpret  the  compliment  that  haa  been  paid  me,  in  inviting  me  to  your  city  on  thia  oeca- 
sion.    You  need  not  fear  that  I  have  accepted  your  invitation  in  order  that  I  might  throat 
any  particular  opiniona  of  my  own  down  yonr  throata  (hear,  hear),  or  in  order  to  iodaae  a 
belief  that  there  ia  between  me  and  your  distinguished  gueata— Smith  0*Brien  and  Thomaa 
Meagher — a  more  thorough  identification  than  there  ia  or  needa  to  be.    We  don't  want  this 
thorough  identification— (hear.)    Some  of  the  things  I  have  done  and  written  these  gentle- 
men have  both  condemned,  aa  believing  either  that  they  were  wrong  in  themselves,  or  that 
the  time  had  not  come  for  them.    And  I  cannot  be  even  with  my  friends  in  this  matter — I 
am  not  able  to  repudiate  any  of  their  public  acts.    Gan  I  repudiate,  for  ioatance,  the  last 
speech  of  Mr.  O'Brien  in  the  British  Parliament— one  of  the  nobleat,  clearest  atatementa  of 
Irehmd'a  case    the  very  haughtieat,  grandeat  defiance  flung  in  the  face  of  Ireland'a  enemiea 
that  ever  yet  fall  from  the  lipa  of  man  ?— (loud  cheers.)    Or  can  I  condemn  the  alternative 
put  by  Mr.  Meagher,  who  says,  when  the  last  constitutional  appeal  ahall  be  made,  and  ahall 
fail— *<  Then  up  with  the  barricadee,   and  invoke  the  God  of  Battlea  ?— (great  cheering.) 
Can  I  repudiate  thia — who  hold  that  constitutional  appeala  are  long  a'mce  doeed  againat  ua, 
and  that  we  have  even  now  no  reaource,  except— when  we  have  the  meaua  and  the  pluck  to 
do  it — the  barricadea  and  the  God  of  Battlea?— (hear,  hear,  and  loud  cheers.)    No  ;  all  the 
seditions  and  treasons  of  theee  gentlemen  I  adopt  and  accept,  and  I  a&k  for  more — (hear, 
bear.)    Whatever  haa  been  done  or  aaid  by  the  most  diaafieeted  peraon  in  all  Ireland  againat 
the  exiatence  of  the  party  which  calls  itaelf  the  Government — nothing  can  go  too  far  for  me. 
Whatever  public  treaaona  then  are  in  this  land,  I  have  stomach  for  them  all-— (loud  cheering.) 
But,  sir,  have  we  not  had  in  Ireland  somewhat  too  much  of  this  adopting  and  avowing,  or  also 
repudiating  and  disavowing  what  haa  been  said  or  done  by  othera?    Might  we  not,  perhaps, 
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to  hiB  election.  I  admit  that  the  objection  is  not  available  in  Tbb  Quna 
arrest  of  judgment,  and  that  it  is  not  the  ordinary  practice  to  .  Mnom. 
qnash  indictments  for  serions  offences  such  as  treasons.     But  in     '  

act  with  ad?uitaKe  lew  as  partiat,  and  more  as  mere  men,  eaefa  of  us  on  his  own  indi-  OoTHnment 
▼idoal  rflspoDsibility  ?— ^ear,  bear.)    For  myself,  tbongh  an  aotiTe  member  of  the  Irish  SMmrities  AoL 

Cenfederation,  I  declare  that  I  do  not  belong  to  the  Tonng  Irehod  partj,  or  to  anj  partj.    I  

hare  foond  myself  onsoited  to  party  ties  and  trammels  together  ;  I  have  been  found  not  to  Tn<ii«tin«nt- 

draw  qnietly  eitber  in  single  or  donble  harness    (hear,  hear,  and  laughter.)    I  vexy  soon  

qnarreUed  with  the  old  Repeal  Association ;  and  as  for  the  Gonfedention,  it  has  onoe  or  ^.^  ^jq-q^  « 
twice  nearly  quarrelled  with  me.  Not  many  weeks  ago  the  connoil  of  the  Confederation, 
beaded  by  Smith  O'Brien  and  Mr.  Meagher,  thongbt  it  necessary  to  disavow  my  proceedings. 
Yvj  well ;  what  barm  came  of  it  ?  I  merely  retorted  in  the  most  good-bumoarsd  waj  in  tbe 
world,  by  setting  them  at  defiance  ;  and  things  went  on  afkerwards  more  smoothly  than  eter— 
(efaeers  and  laogbter.)  In  abort,  I  have  long  fidt  that  I  belong  to  a  party  of  one  member-— a 
party  whose  bans  of  action  is  to  tbink  and  act  for  itself — whose  one  fundamental  rule  is  to  speak 
Its  mind — (cheers.)  Its  secretary,  committee,  librarian,  and  treasurer  are  all  one  in  the  aame 
penon;  and  in  its  proceedings,  I  assure  yon,  there  reigns  the  most  unbroken  unanimi^ — 
(oQBtinQad  laughter.)  Seriously,  sir,  I  know  no  other  way  of  ensuring  both  honest  imani- 
mitj,  and  independent  co-operation,  than  tbis  Tory  way  of  mine ;  and  with  these  views  and 
■sodiDents,  you  may  be  sore  I  am  not  likely  to  misoonoeiTO  the  motive  of  your  kindness  in 
asking  me  to  join  your  party  to-night.  I  am  here,  I  believe,  as  your  guest  on  one  account 
alona.  Tea  will  say  whether  I  state  it  toily.  I  am  here  not  as  a  Jao(Mn  (which  I  am  not), 
nor  aa  a  Commnniat  (which  I  am  not),  nor  even  as  a  Republican  (which  I  am)~(load 
cheers) ;  but  simply  and  merely  because  I  am  a  bitter  and  irreconcilable  enemy  to  the  Britiah 
Government— (hear,  hear.)  will  yon  forgive  me  for  speaking  so  moob  about  myself,  on  this 
the  fint  time  I  have  had  the  honour  to  address  an  audience  in  the  sooth  of  Ireland — (bear, 
hear.)  I  assure  you  it  is  not  my  habit ;  nor  would  I  do  so  to-night,  but  that  I  found  mysslf, 
on  mj  arrival  in  Limerick  to-day,  in  a  rather  singular  position.  I  fbond  some  twenty  or 
thirty  poor  fellows  who  had  risen  very  early  in  the  morning  for  no  other  pnrpose  but  to  hoot 
ma  aa  I  came  Into  town.  I  have  no  ill-will,  I  assure  you,  against  those  who  booted,  nor 
even  againat  tboee  who  set  them  on  to  hoot— (bear.)  I  believe  it  sll  arose  oot  of  some  ex- 
preosions  hi  my  paper,  Tie  CMlMf  iriaisMii— (k>nd  cheers  for  TAe  TJniUi  Iritkmm)^ 
which  were  coostmed  as  disreopectftil  to  the  nemery  of  one  whom— whatever  I  may  think  of 
hia — BoaT  Oathdics  revere  as  tht&r  Emancipator.  I  think  the  passage  did  not  really  convey  the 
groan  and  degradfaig  imputation  on  COonniU'a  memory  that  baa  been  apelled  oat  of  it ;  but 
at  any  rate  I  must  acknowledged  that  the  feeling  on  the  part  of  these  people  against  me  ia  not 
as  mnataial  cue,  and  that  is  merelv  an  ozaggnated  and  pirverted  example  of  a  Bentimant 
creditable  in  itaelf— (hear.)  But,  sir,  while  I  admit  this,  I  must  alao  hiaist  on  my  right  to 
bald  and  to  espreas,  on  all  public  qneatiooa  and  on  the  duraotars  of  poUio  men,  the  opiniona 
which  I  have  hcncatly  formed— (cheers.)  I  establisbed  that  paper  in  order  to  assert  aad 
vindicate  this  right,  as  well  as  all  other  righta  of  Irishmen,  and  espedally  the  rights  of 
hbonring  people  like  my  fricnda  who  hooted  ma  this  morning.  And  I  miMt  inform  ihem  that 
1  valna  the  hootings  of  a  mob  Just  as  little  as  the  nidiotment  of  an  Attoreey-General-H(hear» 
hear,  and  cheers.)  And  further,  that  I  had  rather  never  be  invited  to  a  public  assembly,  nor 
appaar  in  a  public  place,  nor  sit  at  good  men's  feasts,— I  had  rather  be  overwhelmed  by  etate 
pronecntiona,  and  by  the  execration  of  my  countrymen,  all  at  once,  than  yield  or  waive  the 
privilege  of  saying  what  I  think  for  a  single  hour— (bear,  hear,  and  great  cheering.)  Enough 
now  about  these  personal  matters.  As  to  the  pesHion  of  our  grtat  cause,  I  think  it  is  full  of 
peril  aa  wall  as  fall  of  hope.  In  proportion  as  the  Iriah  nation  has  been  gathering  up  strength 
sad  spirit  to  rid  its  soil  of  thdr  enanieo,  those  enemies  have  aJao  been  collecting  their 
strength  and  hardening  their  hearts  to  bold  our  country  in  oor  despite.  It  is  fortunate,  I 
think,  that  thoae  who  bava  taken  a  forward  part  in  rousing  our  people  to  these  hopes  and 
eSbvta  are  the  first  to  bear  the  bmnt  of  the  danger.  It  is  better  that  they  should  be  called  ta 
soconnter  it  fai  the  conrta  of  jnstice  firsts  than  that  it  should  fall  on  a  people  not  yet  prepared 
b  the  field.  Bnt  while  wo  meet  the  enemy  in  the  Queen's  Bench,  wo  have  a  right  to  call 
npeo  yea  ta  sostain  ns  by  a  firm  and  universal  avowal  of  your  opinion.  On  the  oonstitnente 
of  Smith  O^Bikn  sapecially  davdvas  thia  duty.  While  the  British  Parliament  calls  his  oxer- 
tisBs  **  treason  "  and  *<  fokny*"  it  la  lior  hia  constituantB  to  declare  that  in  all  this  treason 
and  fokny  he  is  doing  Ua  duty  kf  them  (cheers.)  Aad  more  than  this;  it  is  your  duty 
f^Bthar  to  prepare  systsmatically  to  sustain  him,  if  it  come  to  that,  in  arms— (loud  a&d 
snthnsisstie  ehJowing.)  May  I  preanoM  to  addreae  tht  women  of  limerick— (bear,  hear,  and 
land  ebsers.)  It  is  the  fint  tima  I  have  ever  been  in  the  preeenoa  of  the  daughters  of  those 
told  the  bseach  againat  Kimr  William;  and  ther  will  nndersUnd  me  T 


who  held  the  bseach  againat  Kii«  William  s  and  they  will  nndersUnd  me  when  I 
say,  that  no  Irishwoman  oogbt  so  maeh  aa  to  speak  to  a  man  who  has  not  provided  himself 
with  anna — (loud  cheering.)    No  lady  is  too  delicate  for  the  culinary  operation  of  casting 
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Young  v.  The  King  (3  T.  R.  106),  Bailer,  J.,  when  speaking  of 
an  objection  similar  to  the  present,  says,  ''  as  to  the  remaining  ob« 
jection,  that  is  founded  on  a  point  which  once  embarrassed  me  a 

bnllets — (Unigbter.)  No  hand  U  too  white  to  make  op  cartridges  (cheers) ;  and  I  hope,  if  it 
be  needful  to  oonie  to  the  last  resort,  that  the  citixens  of  Limerick,  male  and  female,  will  not 
disgrace  their  paternal  and  maternal  ancestors — (hear,  hear,  and  cheers.)  Before  sitting  down 
now,  I  wish  to  contradict  one  calnmnj.  It  has  been  said  ol  me— Lord  Clarendon  has  had  it 
posted  np  over  Dublin — that  I  haye  been  inciting  the  people  to  plunder  and  masaacre ;  that 
my  object  is  to  raise  a  hastj  and  imnuttore  insurrection ;  that  I  want  to  plunder  houses,  to 
rob  banks,  to  break  into  shops  and  stores.  Need  I  refute  this  outraireoiis  calumny  ? — (cries 
of  no,  no,**  and  cheers.)  Who  ever  heard  me  stimulate  my  countrymen  to  civil  war  against 
their  own  flesh  and  blood  ?  My  friends,  we  have  no  enemies  here  save  the  British  Govem- 
ment  and  their  abettors.  A  war  of  assassination  and  plunder  against  our  countrymen  would  be 
a  wound  to  om:  own  ritals — (hear  and  cheers.)  I  shall  say  no  more  of  this ;  but  again  heartily 
thanking  yon  for  yoiu;  kindness,  I  conclude  by  urging  you  once  more  to  stand  by  and  sustain 
Smith  O'Brien  against  his  enemies  and  yours — to  sustain  him,  not  for  his  sake,  but  for  yoor 
own. 

If  yet  yon  are  not  lost  to  common  sense. 

Assist  your  patriot  in  your  own  defence. 

The  foolish  <amt — he  wen4  too  Jar — despise. 

And  know  that  to  be  brave  is  to  be  wise. 
Mr.  Mitchd  (mMmlnff  the  said  John  diitchel)  sat  down  amidst  protracted  cheering. 
And  the  said  felonious  compassing,  imagination,  invention,  derice,  and  intention,  he  the 
said  John  Mitchel  afterwards,  to  wit,  on  the  thirteenth  day  of  May,  in  the  eleventh  year  of 
the  reign  of  our  said  Lady  the  Queen,  to  wit,  at  the  parish  aforesaid,  in  the  county  of  the  city 
of  Dublin  aforesaid,  did  further  feloniously  express,  utter,  and  declare,  by  then  and  there 
feloniously  publishing  a  certain  other  printing  in  one  other  number  of  the  said  public  news- 
paper called  The  UfSied  Irithmtm^  which  is  as  follows  ;  that  is  to  say, 

Thb  Tikes  oh  Bkbeluohs. 

The  Timee  appears  to  have  been  labouring  under  the  impression  that  Mr.  Mitchel 
(meaning  the  said  John  Mitchel)  had  given  himself  out  for  a  **  hero,*'  and  the  leader  of  a 
rebellion,  and  further,  that  the  three  prosecuted  confederates  went  to  Limerick  to  fight  a 
pitched  battle,  instead  of  to  attend  a  peaceful  evening  party.  Now  the  fact  is,  the  editor  of 
7%e  United  Irithman  (meaning  the  said  John  Mitchel)  is  no  hero  at  all,  and  neyer  said  he 
was.  He  (meaning  the  said  John  Mitchel)  has  only  endeavoured  to  persuade  his  countrymen 
that  they  will  nerer  gain  their  liberties,  except  by  fighting  for  them ;  and  that  the  only 
arguments  the  English  Government  will  anderstand  are  the  points  of  pikes — that*8  all.  And 
be  (meaning  the  said  John  Mitchel)  continues  to  preach  this  saving  doctrine,  and  will 
continue  so  to  do  until  a  considerable  number  of  his  countrymen  agree  with  him  (meaning 
the  said  John  Mitchel),  and  then  he  hopes  to  aid  in  enforcing  the  arguments  practically — 
that  all  As  to  the  **  sneaking  away  **  of  Mr.  Mitchel  and  Mr.  Meagher,  or  either  of  them, 
'*  under  the  protection  of  police,*'  or  any  protection,  it  is  merely  an  untruth,  and  the  writer 
in  The  Timee  who  wrote  it,  and  the  editors  of  Saunders  and  The  Mail  who,  we  find,  have 
copied  it,  knew  it  to  be  an  nntrnth. 

And,  in  another  part  of  the  said  hist-mentioned  number  of  the  said  public  paper  called 
The  United  A^Amora,  a  certain  other  printing,  which  is  as  follows ;  that  is  to  say. 

Letter  to  the  Protestant  Farmers^  Tjobottrers,  and  Artigans  of  the  North  oflrehnd. 

No.  IL 

My  Friends, — Since  I  wrote  my  first  letter  to  you,  many  kmd  and  flattering  addresses  have 
been  made  to  you  by  exceedingly  genteel  and  very  rich  noblemen  and  gentlemen.  Those  of 
yon,  especially,  who  are  Orangemen,  seem  to  have  somehow  got  into  high  favour  with  this 
genteel  class,  which  must  make  you  feel  rather  strange,  I  think : — ^you  have  not  been  used  to 
much  recognition  and  encouragement  of  late  years  from  British  Viceroys,  or  the  noble  and 
right  worshipful  Grand  Masters.  They  rather  avoided  you ;  seemed,  indeed,  as  many  thought, . 
somewhat  ashamed  of  yon  and  your  old  anniversaries.  Once  upon  a  time  no  Irish  nobleman 
or  British  minister  dared  make  light  of  the  colonrs  of  Anghrim  and  the  Boyne.  Bnt  can  you 
divine  any  cause  for  the  sudden  change  of  late  ?  Do  you  understand  why  the  whig,  Lord 
Clarendon,  calls  you  so  many  names  of  endearment,  and  the  Earl  of  Ennisklllen  tenderljb 
entreats  you  as  a  father  his  only  child  ?     Can  these  men  vroaU  ansfthing  from  yon. 

Let  us  see  whst  the  drift  of  their  addresses  generally  is.  Lord  Clarendon,  the  English 
governor,  congratulates  you  on  your  *'  loyalty,"  and  your  *"<  attachment  to  the  Constitution,'* 
and  seems  to  calculate,  though  I  know  not  why,  upon  a  continuance  of  those  exalted 
sentiments  in  the  North.  Lord  Enniskilleo,  the  Irish  nobleman,  for  his  part,  cautions  you 
earnestly  against  Popery  and  Papists,  aid  points  out  how  completely  you  would  be  overborne- 
aad  swamped  by  Catholic  majorities  in  aU  public  affaursv 
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gresl  deal.     Some  years  have  elapsed  since  I  looked  into  it ;  but  Thb  Quibh 
I  believe  I  can  state  pretty  accurately  how  it  stands.     In  misde-    ,  ^  ^' 
meanours  the  case  in  Burrow  shows  that  it  no  objection  to  an     '   

Mj  Lord  Snniakillen  does  not  say  a  word  to  /on  aboat,  wh«t  is,  afltes  all,  the  main  concern,  q'**^*'  ^^  . 
the  imure  of  jfomt  ftxnwy  not  one  word.    Ii  i«  about  yoor  Protestaot  interest  he  ie  nneaey.   He  a^^'?|°^\^ 
if  apprebeneive,  not  leet  yon  should  be  evicted  bj  landlords,  and  sent  to  the jpoor-honse,  bnt         "  ^ 
lest  purgmtorj  and  seven  sacraments  shonld  be  tbmst  down  jour  throats.     This  is  simplj  a  «  j.^^ 
Protestant  pions  fraud  of  his  Lordship's,  merely  a  right  worshipful  humbug.    Lord  Ennis-  ^"^ 

killen,  and  every  other  oommonly  informed  man,  knows  that  there  is  now  no  Protestant  «  . 
interest  at  all ;  that  there  is  absolutely  nothing  left  for  Protestant  and  Catholic  to  quarrel  fort  o^unt. 
even  the  Church  establishment  is  not  a  Catholic  and  Protestant  question,  inasmuch  as  all 
dinenters,  t»d  aU  plebeian  ehurchmen,  are  as  much  concerned  to  put  an  end  to  that 
noisance  as  Catholics  are.  Lord  Ennislcillen  knows,  too  (or,  if  he  do  not,  he  is  the  very  stupidest 
Grand  Master  in  Ulster),  that  an  ascendancy  of  one  sect  over  anotiier  is  from  henceforth 
tmpognbU,  the  fierce  religious  seal  that  animated  our  fathers  on  both  sides  is  utterly  dead  and. 
gone; — I  do  not  know  whether  this  is  for  our  advantage  or  not;  bnt,  at  any  rate,  it  is  gone: 
nobody  in  all  Europe  would  now  so  much  as  understand  it,  and  if  any  man  talks  to  you  now 
of  religious  sects,  when  the  matter  in  hand  relates  to  civil  and  political  rights,  to  adminia- 
tration  of  government,  and  ditftribotion  of  property, — depend  on  it,  though  he  wear  a  coronet 
on  his  head,  he  means  to  cheat  you.  In  fact,  religious  hatred  has  been  kept  alive  in  Ireland 
longer  than  anywhere  else  in  Christendom,  jnsi  for  the  simple  reason  that  Irish  landlords  and 
British  statesmen  found  their  own  account  m  it  :  and  so  soon  as  Irish  landlordism  and 
British  dominion  are  finally  rooted  out  of  the  country,  it  will  be  heard  of  no  longer  in  Ireland, 
any  more  than  it  is  in  France  or  Belgium  now. 

If  you  have  still  any  doubt  whether  Lord  Enniskillen  meant  to  cheat  yon,  I  only  ask  you 
to  remember,  ^f<,  that  he  has  written  you  a  long  and  paternal  letter,  upon  the  state  of  the 
country,  and  has  not  once  alluded  to  your  tenant-right;  and,  seooiw/,  that  he  belongs  to  that 
class  of  persons  from  whom  a^one  can  come  any  danger  to  your  tenant-right, — which  is  your 
life  and  propertr. 

A»  for  Lord  Clarendon  and  his  friendly  addresses,  exhorting  to  **  loyalty  **  and  attachment 
to  institutions  of  the  country,  I  need  hanlly  tell  you  that  As  is  a  cheat  What  institutions  of 
the  country  are  there  to  be  attached  to  ?  That  all  who  pay  taxes  should  have  a  voice  in  the 
outlay  of  Uiose  taxes  is  not  one  of  our  institutions, — that  those  who  create  the  whole  wealth  of 
the  State  by  their  labour  shonld  get  leave  to  live,  like  Christians,  on  the  fruits  of  that  labour, 
— tii§  is  not  amongst  the  institutions  of  the  country.  Tenant-right  is  not  an  Institution  of 
the  country.  No  ;  out-door  relief  is  our  main  institution  at  present — our  Magna  Charta — our 
Bill  of  Bights.  A  high-paid  Church  and  a  low-fed  people,  are  institutions ;  stipendiary 
clergymen,  packed  juries,  a  monstrous  army  and  navy,  which  we  pay,  not  to  defend,  but  to 
coerce  us, — these  are  institutions  of  the  country.  Indian  meal,  too,  strange  to  say,  though  it 
grows  four  thousand  miles  off,  has  come  to  be  an  institution  of  this  country.  Are  these  the 
**  venerable  institutions**  yon  are  expected  to  shoulder  your  muskets  to  defend  ? 

But,  then,  "  Protestants  have  always  been  hyal  men.**  Have  they  ?  And  what  do  they 
mean  by  **  loyalty?"  I  have  never  found  that,  m  the  north  of  Ireland,  this  word  bad  any 
meaning  at  all,  except  that  we,  Protestants,  hated  the  Papists,  and  despised  the  French  ( 
this,  I  think,  if  you  will  examine  it,  is  the  true  theory  of  "  loyalty  '*  in  Ulster.  I  can 
hardly  fancy  any  of  my  countrymen  so  brutally  stupid  as  to  really  prefer  high  taxes  to  low 
taxes, — to  be  reaUy  proud  of  the  honour  of  supporting  "  the  Prince  Albbb^  **  and  his  lady,  and 
their  children,  and  all  the  endless  list  of  cousins  and  uncles  that  they  have,  in  magnificent 
idleuass,  at  the  sole  expense  of  half-starved  labouring  people.  I  should  like  to  meet  the 
nortbem  farmer,  or  labouring  man,  who  would  tell  me,  in  so  many  words,  that  he  prefers 
dear  government  to  cheap  government ;  that  he  likes  the  House  of  Brunswicfc  better  than  his 
own  bouse  ;  that  he  would  rather  have  the  affairs  of  the  country  managed  by  foreign 
noblemen  and  gentlemen  than  by  himself  and  his  neighbours ;  that  he  is  content  to  pay, 
equip,  and  arm  an  enormous  army,  and  give  the  command  of  it  to  those  foreign  noblemstt, 
and  to  be  disarmed  himself,  or  Uable  to  be  disarmed,  as  yos  are,  my  friends,  at  any  moment. 
I  should  like  to  see  the  face  of  the  Ulsterman,  who  would  say  plainly  that  he  deems  hiasdf 
unfit  to  have  a  voice  in  the  management  of  his  own  affairs,  the  outlay  of  his  own  taxes,  or 
the  government  of  his  own  country.  If  any  of  yon  will  admit  this,  I  own  he  is  a  loyal  man, 
and  attached  to  ow  venerable  institutions ;  and  I  wish  him  Joy  of  his  loyalty,  and  a  good 
apnetits  for  his  yellow  meal. 

Now,  Lord  Clarendon  and  Lord  Enniskillen  want  you  to  say  all  this.  The  Irish  noble  and  the 
British  statesman  want  the  very  same  thing :  they  are  both  a  tale*  The  Grand  Master  knows 
that,  if  yon  stick  by  your  loyalty  and  uphold  British  connexion,  you  secure  to  him  his  coronet^ 
his  influence,  and  his  rental ; — discharged  of  tenant-right,  and  all  plebeian  claims.  And  Lord 
Clarendon  knows,  on  his  side,  that  if  you  uphold  landlordism  and  abandon  tenant«right,  and 
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indictment  that  it  contains  seyeral  charges.  The  ccue  of  felonies 
admits  of  a  different  consideration^  bat  even  in  such  it  is  no  objec- 
tion at  this  stage  of  the  prosecution.    On  the  face  of  an  indictment 

bend  all  yonr  energies  to  resisting  the  "  encroachments  of  Poperj,**  jcn  thereby  perpetuate 
British  dominion  in  Ireland,  and  keep  the  **  Empire  **  going  yet  a  little  while.  Irish  land- 
lordism has  made  a  covenant  with  British  government,  in  theee  terms — **  keep  down  for  me  my 
tenantry,  my  peasantry,  my  '  masses,*  in  due  snbmiseion,  with  yonr  troops  and  laws ;  and  I 
will  garrison  the  island  for  yon,  and  hold  it  as  yonr  liege-man  and  rassal,  for  ever.** 

Do  you  not  know,  in  yonr  very  hearts,  that  this  is  true  ?  And  stUl  you  are  **  loyal  **  and 
attached  to  the  institutions  of  the  country ! 

I  tell  you  frankly,  that  I,  for  one,  am  not  **  loyal.**  I  am  not  wedded  to  the  Queen  of 
England,  nor  unalterably  attached  to  the  House  of  Brunswick.  In  fact,  I  love  my  own  bam 
better  than  I  love  that  house.  The  tame  is  long  past  when  Jehovah  anonUed  Kings.  The 
thing  has  long  since  grown  a  monstrous  imposture,  and  has  been  already,  in  some  cirilised 
countries,  detected  as  such,  and  drummed  out  accordingly.  A  modem  king,  my  friends,  is  no 
more  like  an  ancient  anointed  Shepherd  of  the  people  than  an  Archbishop's  apron  is  like  the 
Drm  and  rAinmntfi.    There  is  no  divine  right  now  but  in  the  Sovereign  people. 

And  for  the  *'  Institutions  of  the  Country,**  I  loathe  and  despise  tbem ;  we  are  tokening 
and  dying  of  these  institutions  fast ;  they  are  constmiing  us  like  a  plague,  degrading  us  to 
paupers  in  mind,  body,  and  estate — ^yes,  making  our  very  souls  beggarly  and  cowardly.  They 
are  a  failure  and  a  fraud,  these  institutions  ;•—  from  the  topmost  crown  jewel  to  the  meanest 
detective's  note  book  there  is  no  soundness  in  them,  (sod  and  man  are  weary  of  them. 
Their  last  hour  is  at  hand ;  and  I  thank  God  that  I  live  in  the  days  when  I  shall  witness  the 
utter  downfall,  and  trample  upon  the  grave,  of  the  most  portentous,  the  grandest,  meanest, 
falsest,  and  cruellest  tyranny  that  ever  deformed  this  world. 

These,  yon  think,  are  strong  words ;  hut  they  are  not  one  whit  stronger  than  the  feeling  that 
prompts  them — that  glows  this  moment  deep  in  the  souls  of  moving  and  awakening  millions 
of  our  fellow-countrymen  of  Ireland, — ay,  and  in  ycwr  souls,  too,  Protestants  of  Ulster,  if  yoa 
would  acknowledge  it  to  yourselves.  I  smile  at  the  formal  resolution  about  "  loyalty  to  Queen 
Victoria,**  so  eagerly  passed  and  hurried  over  as  a  dubious  kind  of  form  at  tenant-right  meet- 
ings and  '^Protestsnt  Repeal  *'  meetings.  I  laughed  outright  here,  on  Tuesday  night  last,  at 
the  suspicious  warmth  with  which  Dublin  merchants,  as  if  half  afraid  of  themselves, 
protested  so  anxiously  that  they  would  yield  in  loyalty  to  none.  They,  Democrats  by  naturo 
and  position,  meeting  there  without  a  nobleman  to  countenance  them  ;  with  the  Queen's 
representative  scowling  black  upon  them  from  his  castle,  are — they  dedare  it  with  most 
nervous  solemnity ~/oya/  men.  Indeed,  it  was  easy  to  see  that  a  vsgue  feeling  was  npon  tbem 
of  the  real  meaning  and  tendency  of  all  these  meetings, — of  what  fldl  this  must  end  in,  and  to 
what  haven  they  and  yon,  and  we,  are  all,  in  a  happy  hour,  inevitably  drifting  together. 

My  friends,  the  people's  sovereignty  :  the  land,  and  sea,  and  air  of  Ireland,  for  the  people  of 
Ireland ;  this  is  the  gospel  that  the  Heavens  and  the  earth  are  preaching,  aud  thafc  ell  hearts 
are  secretly  burning  to  embrace.  Give  up  for  ever  that  old  interpretation  you  put  upon  the 
word  '^BepeaL" 

Bepbal  is  no  priest-movement ;  it  is  no  sectarian-movement ;  it  is  no  money  swindle,  nor 
"  eighty-two  "  delusion,  nor  puffery,  nor  O'Connellism,  nor  Mollagbmast  "  green  cap  **  stage 
play,  nor  loud-sounding  inanity  of  any  sort,  got  up  for  any  man*8  profit  or  praise.  It  is  the 
mighty  passionate  stmggle  of  a  nation  hastening  to  be  bom  into  new  national  life ;  in  the 
which  unspeakable  throes  all  the  parts,  and  powers,  and  elements  of  our  Irish  existence, — our 
Confederations,  our  Protestant  Repeal  Associations,  our  Tenant-right  Societies,  our  Clubs, 
Cliques,  and  Committees,  amidst  oonfusions  enough  and  the  saddest  jostling  and  jumbling^ — are 
all  inevitably  tending,  however  unconsciously,  to  one  and  the  same  illustrious  goal, — »oi  a  local 
Legislature, — not  a  return  to  "onr  ancient  constitution,"  not  a  golden  link,  or  a  patchwork 
Parliament,  or  a  College  green  chapel-of-ease  to  Sr.  Stephen's— but  an  IRISH  REPUBLIC, 
one  and  indivisible.  And  how  are  we  to  meet  that  day  ?  In  etmUf  my  conntrymen,  in  arms. 
Thus,  and  not  otherwise,  have  ever  nations  of  men  sprung  to  hberty  and  power.  But  why  de 
I  reason  thus  with  you,' with  yoo,  the  Irish  of  Ulster,  who  never  have  denied  the  noble  creed 
and  Sacraments  of  manhood  ?  Tou  have  not  been  schooled  for  forty  years  in  the  fatal  cant  of 
moral  force — you  have  not  been  utterly  debauched  and  emasculated  by  the  clap-trap  platitudes 
of  pnblie  meetings,  and  the  empty  glare  of  **  imposing  demiastrations ;  *'  you  have  not  yet 
learned  the  litany  of  slaves,  and  the  whine  of  beaten  hounds,  and  the  way  to  die  a  coward's 
death.  No ;  let  once  the  great  idea  of  yonr  country's  destiny  seiae  on  yon,  my  Idnsmen,  and 
the  way  will  be  plain  before  yon  as  a  pike- staff  twelve  feet  long. 

Yet  there  is  one  lesson  you  must  learo — fraternal  respect  for  your  countrymen  of  the  south, 
and  that  sympathy  with  them,  and  faith  in  them,  without  which  there  can  be  no  vital  nation- 
ality in  Ireland.  Yon  little  know  the  history  and  sore  trials  and  humiliations  of  this  ancient 
Irish  race';  ground  and  trampled  first  for  long  ages  into  the  very  earth,  and  then  taught — 
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every  count  imports  to  be  for  a  different  offence,  and  is  charged  as  Tbb  Qubbit 
at  different  times,  and  it  does  not  appear  on  the  record  whether   ,  ^iJ^ 
the  offences  ^re  or  are  not  distinct.    Bat  if  it  appear  before  the    '   

•xpnnly  tmtghi — ^in  toleniii  banmgiie,  and  aren  in  aenDons,  that  ii  waa  thdr  duty  to  die,  and  QoYonunant 
■ea  thair  childian  die  bafora  thair  faoaa,  rather  than  resist  their  tjrranta  as  men  ongbt     Tou  s^oiiritica  Act. 
can  hardly  believe  that  ereatnrea  with  the  gait  and  aspect  of  men  oonld  have  been  brought  to  ^,^_^ 

thia.    And  70a  eannot  wonder  that  thej  shotdd  have  been  slow,  slow  in  struggling  upward  Iq^^q^^qi. 

out  ef  snoh  darkness  and  desolation.     But  I  tell  yon  the  light  has  at  length  oome  to  them :  

the  flowery  spring  of  this  year  is  the  dawning  of  tbor  dar  ;  and  before  the  00m  fields  of  Ire-  |^  count. 

land  are  white  for  the  reaper,  our  eyes  shall  see  the  sun  flashing  gloriously,  if  the  Heavens  be 

kind  to  us,  on  a  hundred  thousand  pikes.    I  will  speak  plainly.    There  is  now  growing  011  the 

soil  of  Irel«nd  a  wealth  of  grain,  and  roots,  and  oatile,  far  more  than  enough  to  sustain  in  life 

and  in  comfort  all  the  inhabitants  of  the  island.     Thai  weaUk  musi  not  lein  m  another  f/tar, 

^-oot  until  every  grain  of  it  is  fought  for  in  erery  stsge,  from  the  tying  of  the  sheaf  to  the 

loading  of  the  ship.    And  the  effort  necessary  to  that  simple  act  of  self  preservation  will  at 

one  and  the  same  blow  prostrate  British  domtmon  and  landlordim  together.    Tis  but  the  one 

not  of  volition — if  we  resolve  but  to  Hve,  we  make  our  country  a  free  and  Sovereign  state. 

Will  jpoii  not  gird  up  your  loins  for  this  great  national  struggle,  and  stand  with  yonr  country* 
nan  for  life  and  land  ?  Will  yon,  the  sons  of  a  warlike  race,  the  inheritors  of  conquering 
memories, — with  the  arms  of  freemen  in  all  yonr  homes,  and  relics  of  the  gallant  republicans  of 
ninety-eight  for  ever  before  your  eyes— will  yon  stand  folding  your  hands  in  belplees  "  loyalty ;  " 
— >and  while  every  nation  in  Ohristendom  is  seising  on  its  birth-right  with  armed  hands,  will 
yon  take  patient^  with  your  rations  of  yellow  meal,  and  yonr  inevitable  portion  of  eternal 
contempt  ?  If  this  be  your  determination,  Protestants  of  Ulster,  then  make  haste,  sign 
addrasoea  of  loyalty  and  confidence  in  Lord  Clarendon,  and  proteat,  with  that  other  Lord,  yonr 
unalterable  attachment  to  **  our  venerable  institutions.''  Johh  Mitobbl. 

Against  the  form  of  the  statute  in  snch  cases  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Sboosd  CSouht. — And  the  jurors  aforesaid,  upon  their  oath,  do  further  preaent  that  the  Snd  count 
■aid  John  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  and  passed  in  the  said 
eleventh  year  of  the  reign  of  our  add  Sovereign  Lady  Queen  Victoria,  entitled,  **  An  Act  for 
the  better  Security  of  the  Crown  and  Government  of  the  United  Kingdom,"  to  wit,  on  the 
sixth  day  of  May,  in  the  said  eleventh  year  of  tiie  reign  of  our  said  Lady  the  Queen,  to  wit,  at 
the  pariah  of  Samt  Thomas,  in  the  county  of  the  dty  of  Dublin,  within  the  United  Kingdom, 
iUonionsly  did  compass,  imsfpne,  invent,  devise,  and  intend  to  deprive  and  depose  our  said 
Lady  tiie  Qneeo  from  the  style,  honour,  and  royal  name  of  the  Imperial  crown  of  the  United 
Kingdom,  and  the  said  felonious  compassing,  imagination,  invention,  device,  and  intention,  he 
the  said  John  Mitchel  then  and  there  feloniously  did  ezpraaa,  utter,  and  dedare,  by  then  and 
there  felonio«aly  publishing  a  certain  printing  in  a  certain  pnblib  newspaper  called  The  UnUed 
iriehwmn,  of  which  hej  the  said  John  Mitchel,  then  and  there  was  the  proprietor,  which  said 
printing  is  as  follows,  that  is  to  say,  [here  the  prisoner's  speech  at  Limerick  is  set  out,  with 
the  innendoes,  as  in  the  first  count],  against  the  form  of  the  statute  in  snch  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Thibd  Cotjvr. — And  the  jurors  aforesaid,  upon  thsir  oath  aforeMud,  do  further  present,  3rd  coimt. 
that  the  said  Jdin  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  and  passed 
m  the  eleventh  yesr  of  our  saU  Sovereign  Lady  Queen  Victoria,  entitled  **  An  Act  for  the 
better  Security  of  the  Grown  and  Government  of  the  United  Kingdom,  to  wit,  on  the  thir- 
teenth day  of  May,  in  the  said  eleventh  year  of  our  said  Lady  the  Queen,  to  wit,  at  the  parish 
ef  Saint  Thomaa,  in  the  county  of  the  city  of  Dublm,  within  the  Uuited  Kingdom,  feloniously 
did  compass,  imagin*,  invent,  devise,  and  intend  to  deprive  and  depoee  our  said  Lady  the 
Queen  from  the  style,  honour,  and  royal  name  of  the  Imperial  crown  of  the  United  Kingdom, 
and  the  aaid  felonious  compassing,  imagination,  invention,  device,  and  intention,  he,  the  said 
John  Mitchel,  then  and  there  fUonioiwly  did  express,  utter,  and  declare,  by  then  and  there 
Idoniously  publishing  a  certain  printing  in  a  certain  public  newspaper  called  The  Vmied 
iriskmoM^  Jt  which  he,  the  said  John  Mitchel,  then  sad  there  was  the  proprietor,  which  said 
printing  is  aa  follows,  that  is  to  say  [here  the  artide  entitled  **  The  Timee  on  Rebellion  "  is  set 
out,  with  the  inncndoep,  as  in  the  first  count],  and  in  another  part  of  the  said  last-mentioned 
number  of  the  said  public  ncwspapsr  called  The  Vmied  Jriehmam,  a  certdn  other  printing, 
which  is  as  follows,  that  is  to  say  |.here  the  **  Letters  to  the  Protestant  Farmers,  Labourers, 
and  Artiaana  of  the  North  of  Ireland,  No.  II.,**  is  set  out,  with  the  inuendoes,  ss  in  the  first 
count],  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  said  Ls'iy  the  Queen,  her  crown  and  dignity. 

Fovnu    Ooi7ST.— And    the  jnrore   affjresaid,  npon   their  oath  aforesaid,   do  further  4th  count. 
present  that  the  said  John  Mitchell,  after  the  paaung  of  the  said  Act  of  Parliament  made  and 
paiaed  b  the  eleventh  jear  of  cor  said  Soverdgn  Lady  Queen  Victoria,  entitled  **  An  Act  for 
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defendant  has  pleaded  or  ihe  jury  are  charged^  that  he  is  to  be 
tried  for  separate  offences,  it  nas  been  the  practice  of  the  jadges 
to  qoash  the  indictment,  lest  it  should  confoand  the  pjpsoner  in  his 

the  better  Seevritj  of  the  Orowo  and  QoTernineot  of  the  United  JGngdom/*  on  the  aizth  d«j 
of  Maj,  in  the  aaid  eleventh  year  of  the  reign  of  oor  eaid  Lady  the  Qneen,  at  the  parish  of  Saint 
Thomaa,  in  the  eonnty  of  the  city  of  Dnblio,  within  the  UnitiBd  Kingdom,  feloniously  did  com- 
paae,  imagine,  infent,  derisoi  and  intend  to-  deprive  and  depose  onr  said  Lady  the  Qneen  from 
the  style,  honour,  and  royal  name  of  the  Imperial  crown  of  the  United  Kingdom,  and  the  said 
Monions  compassing,  Imagination,  invention,  device,  and  intention  did  then  and  three  felonioneJy 
eiprees,  ntter,  and  declare,  by  divers  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to 
say,  in  order  to  fulfil,  perfect,  and  bring  to  effect  his  mo«t  evil  and  wicked  felony  and  felooions 
compassing,  imagination,  invention,  device,  and  intention  aforesaid,  he,  the  said  John  Mitchell, 
on  the  said  sixth  day  of  May,  m  the  eleventh  year  of  the  reign  afuwssid,  at  the  said  parish  of 
Saint  Thomas,  in  the  county  of  the  city  aforesaid,  feloniously  did  publish  a  certain  printing  in  a 
csrtahi  public  newspaper  called  7%s  United  /ruAman,  of  which  said  public  newspaper  he,  the 
said  John  Mitchel,  then  and  there  waa  the  proprietor,  which  is  as  follows,  that  is  to  nay  [setting 
out  the  prisoner's  speech  at  Limerick,  and  the  inuendoes,  as  in  the  first  oonnt],  and  further  to 
fulfil,  perfect,  and  bring  to  e&ct  his  most  evil  and  wicked  fdony  and  felonious  compsssing, 
imagination,  invention,  device,  and  mtcnUon  aforesaid,  he,  the  said  John  Mitchel,  on  tho 
thirteenth  day  of  May,  in  the  eleventh  year  of  the  reign  aforesaid,  at  the  parish  of  Saint  Tbomas» 
in  the  county  of  the  city  ef  Dublin  aforaaid,  Moniooaly  did  puUish  a  certain  printing  in  a 
certain  public  newspaper  called  Tkt  UnUtd  Iritkmany  of  which  said  public  newspaper  he, 
the  said  John  Mitchel,  then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say 
[setting  out  the  article  entitled  «  Tk^  Tme$  on  Rebellions "  with  the  inuendoes,  as  in  tho 
first  count].  An<f  further  to  fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked  felony 
and  Moniuus  compassing,  imagination,  inventMo,  device,  and  intention  aforeeaid,  he,  tho 
said  John  Mitchel,  on  the  thirteenth  day  of  May,  in  the  eleveoth  year  of  the  nign  aforesaid^ 
at  the  parish  of  Saint  Thomas,  in  the  eonnty  of  the  dty  of  Dublin  aforesaid,  feloniously  did 
publish  a  certain  printing  in  a  certain  paUic  newspqier  called  The  UwUed  Mskmaih  of  which 
said  public  newspaper  he,  the  said  John  Mitohol,  thsn  and  there  was  the  proprietor,  which  ia 
as  follows,  thai  is  to  say  Riere  the  letter  to  the  Protestant  Fsrmers,  Labourers,  and  Artisano 
of  the  North  of  Ireland,  Mo.  II.,  was  set  out,  with  inuendoes,  as  in  the  first  count],  againaft 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

FvTH  GouHT. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  John  Mitchel,  after  the  passing  of  the  said  Act  of  Parliament  made  and  passed  in  tho 
eleventh  year  of  our  said  Sovereign  Lady  Quevn  Victoria,  entitled  **  An  Act  for  the  bettei 
Security  of  the  Cnmu  and  Qovemment  of  the  United  Kmgdom,"  to  wit,  on  the  sixth  day  of 
May,  in  the  said  Seventh  year  of  the  reign  of  our  said  Lady  the  Queen,  to  wit,  at  tho  pariali 
of  Saint  Thomas,  in  the  ooonty  of  the  city  of  Dublin,  within  the  United  Kingdom,  feloniously 
did  compass,  imagine,  inveot,  devise,  and  intend  to  levy  war  against  our  said  Lady  the  QuesQ 
within  that  part  of  the  United  Kingdom  called  beland,  in  oi^er  by  force  and  constraint  to 
compel  her  to  change  her  measnres  and  connseLi,  and  the  said  felonious  compassing,  imagini^ 
tion,  invention,  device  and  intention,  he,  the  said  John  Mitchel,  then  and  there  feloniously 
did  eiprsss,  utter,  snd  declare,  by  then  and  there  feloniously  publishing  a  certain  printing  in 
a  certain  public  newspaper  called  The  Vmted  Iriakman,  of  which  he,  the  said  John  Mitchell, 
then  and  there  was  tibe  proprietor,  which  is  as  follows,  that  ss  to  say  [here  Mr.  Mitchel'a 
speech  at  Limerick  was  set  out,  with  the  inuendoes,  aa  in  the  first  cound.]  And  the  said 
felonious  compassing,  imagination,  invention,  device,  and  intentioD,  he,  the  said  John  Mitchel, 
afterwards,  to  wit,  on  the  thirteenth  day  of  May,  in  the  eleventh  year  of  our  sidd  Lady  tho 
Qneen,  to  wit,  at  the  parish  aforesaid,  in  the  county  of  the  city  of  Dublin  aforosaid,  did  further 
feloniously  eaipress,  ntter,  and  declare,  by  then  and  there  feloniously  publishing  a  certain  other 
printing  in  one  other  nimiber  of  the  said  poUio  newspaper  called  The  United  Irishman^  which 
is  as  follows,  that  is  to  say  fhen  the  article  entitled  *'  The  Timee  on  Rebellion,**  was  set  ont« 
with  the  innendoes,  aa  in  the  first  count.]  And  m  another  part  of  the  said  last-mentionod 
number  of  the  said  public  newspaper  called  7%$  Untied  Iriekmanf  a  certain  other  printing, 
which  b  as  follows,  that  is  to  sny  [hero  ths  letter  to  the  Protestant  Farmers,  Labourers,  and 
Artisana  of  the  North  of  IreUnd,  No.  IL,  was  set  out,  with  the  inuendoee,  as  in  first  oonnt], 
agaust  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Coumt.— And  the  jurors  aforesaid,  npon  their  oath  aforosaid,  dofhrther  present  that 
the  said  Jolfn  Mitchel,  after  the  psssing  of  «he  said  Act  of  Parliament,  made  and  passed  in  tho 
aaid  eleventh  year  of  the  roigo  of  our  said  Sovereign  Lady  Qneen  Victoris,  entitled  "  An  Act  for 
the  better  Security  of  the  Crown  and  Government  of  the  United  Kingdom,"  to  wit,  on  the  sixth 
day  of  May,  in  the  said  eleventh  year  of  tho  reign  ti  onr  said  Lady  the  Queen,  to  wit,  at  the 
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defence,  or  prejadice  him  in  his  challenge  of  the  jury ;  for  he  The  Qdxem 
might  object  to  a  jarjrman's  trying  one  of  the  offences,  though  he  j  j^^^^,^ 
might  have  no  reason  to  do  so  in  the  other.    Bat  these  are  only     '  

parish  of  Saint  Thomas,  in  the  ooonty  of  the  city  of  Dablin,  within  the  United  ^ng^oip'  QoTeniment 
feloniously  did  compass,  imagme,  inyent,  defise,  and  intend  to  levy  war  against  onr  said  gecnritiea  Act 

Lady  the  Qaeen,  within  that  part  of  the  United  Kingdom  called  Ireland,  in  order,  hy  force  

aod  eonstrainti  to  compel  her  to  change  her  measures  and  counsels,  and  the  said  felonions  indictment, 
compassing,  imagination,  iuTention,  dsTioe,  and  intention,  he,  the  said  John  Mitchel,  then 
and  there  feionioiisly  did  express,  ntter,  and  dedare,  by  then  and  there  feloniously  nnblishing 
a  certain  printing  in  a  certain  pnblio  newspaper  called  Th9  VmUd  Irukmant  of  which  ht 
the  said  John  Mitchel  then  and  there  was  the  proprietor,  which  said  printing  is  as  follows, 
that  is  to  say  [here  the  prisoner's  speech  at  Limerick  was  set  oat,  with  the  innendos,  as  in 
the  first  coontj,  against  the  form  of  the  statute  in  snch  case  made  and  proTided,  and  against 
thepeaoe  of  oar  Lady  the  Qoeen,  her  crown  and  dignity. 

Sbtxmth  Couht.— And  the  jorors  aforesaid,  npon  thmr  oath  aforeeaid,  do  farther  7th  coant 
preemt  that  the  said  John  Mitchd»  after  the  psssing  of  tha  said  Act  of  Parliament,  made  and 
passed  in  the  said  dereoth  year  of  the  reign  of  oar  said  Sovereign  Qaeen  Victoria,  entitled 
**  An  Act  for  the  better  Seenrihr  of  the  Grown  and  Qovemment  of  the  United  Kingdom," 
to  wit,  on  the  thfateenth  day  of  May,  in  the  said  eleventh  year  of  the  reign  of  onr  said  Lady 
the  QoeeD,  to  wit,  at  the  parish  of  Saint  Thomas,  m  the  oonnty  of  the  city  of  Dublin,  within 
the  United  Kingdom,  feLonionsly  did  compass,  imsgine,  invent,  devise,  and  intend  to  \erj 
war  against  oar  said  Lady  the  Qoeen,  within  that  part  of  the  United  Kingdom  called  Ireland, 
in  erdier,  by  force  and  constraint,  to  compel  her  to  change  her  measoresand  counsels,  and  the  said 
fsloniooa  compassing,  imagination,  invention,  device,  and  intention,  he,  the  said  John  Mitchel, 
then  sad  there  feloniously  ^d  express,  atter,  and  dedare,  by  then  and  there  felonioudy 
pobUshiug  a  certam  printing  ia  a  certain  pablio  newspaper  called  J%e  Untied  lrith»mh  of 
which  he,  the  said  John  Mitohd,  then  and  there  was  the  proprietor,  which  said  printing  i» 
as  follows,  that  is  to  say  [here  the  artide  entitled  **  Tk»  Timsi  on  Bebellions,"  was  set  out, 
with  the  inoendoa  as  before].  And  in  another  part  of  the  said  last^mentioned  namber  of 
the  said  paUic  newspaper,  called  Ths  UnUed  IruAmamj  a  certain  other  printing  which  ia 
as  follows,  that  ia  to  say  [here  the  letter  to  the  Protestant  Farmers,  Laboorecs,  and  Artisana 
ef  the  North  of  Ireland,  Ko.  IL,  was  set  oat,  with  the  innendoes,  as  in  the  previous  counts}, 
againat  the  form  of  the  statate  is  sudi  oaae  made  and  provided,  and  against  the  peace  of  our 
Uidy  the  Qoaen,  her  crown  and  dignity. 

EiOBTH  OouvT. — ^And  the  jurors  aforeeaid,  upon  their  oath  aforesaid,  do  further  present  8th  ooant 
tiiat  the  said  John  Mitohd,  after  the  pasning  of  the  said  Act  of  Parliament,  made  and  passed 
in  the  devMith  year  of  the  reign  of  our  said  Soverdgn  Lady  Queen  Victoria,  entitled  "  An 
Act  for  the  better  Secarity  of  the  Crown  and  Qovemment  of  the  United  Kingdom,"  on  the 
sixth  day  of  May,  in  the  said  deventh  year  of  the  rdgn  of  our  said  Lady  the  Qoeen,  at  the 
pariah  of  Saint  Thomas,  in  the  ooonty  of  the  dty  of  Doblin,  within  the  United  Kingdom^ 
fdonhmdy  did  compass,  imagine,  invent,  devise,  and  intend  to  levy  war  against  our  said 
Lady  the  Queen,  wtthhi  that  part  of  the  United  Kingdom  called  Irdand,  in  order,  by  focoa 
and  eooatraint,  to  compel  her  to  change  her  measures  and  counsels,  and  the  said  compassing, 
Imagination,  invention,  device,  and  intention  did  theu  and  there  fdoniously  express,  utter, 
and  declare,  by  divers  overt  acts  and  dseds  berdnaftsr  mentioned,  that  is  to  say,  in  order  tp 
Ihlfil,  perfect,  and  bring  to  effect  his  must  evil  and  wicked  felony  and  felonious  oomp8ssin|, 
imaginatioa,  invention,  device,  and  intention  aforeesid,  he,  the  said  John  Mitchd,  on  the  said 
sixth  day  of  May,  in  the  deventh  year  of  the  rdgn  aforesHid,  at  the  parish  of  Saint  Thom^ 
Id  the  ooonty  of  the  dty  aforesaid,  felnniously  did  publish  a  certain  printing  in  a  certain 

5 oblio  newspaper  called  1%$  UnUdd  Irukmtmf  of  whidi  said  public  newspaper  he,  the  said 
ohn  Mitchd,  then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say  [here 
Mr.  Mitdid*a  spsedi  at  Limerick  was  set  out,  with  the  innendoes,  as  in  the  first  count.] 
And  farther  to  fulfil*  psrfect,  and  bring  to  effect  hie  most  evfl  end  wicked  fdony,  and 
foloniooa  oompsssing,  imagination,  invention,  device,  and  intention  aforesaid,  he,  the  said 
John  Mitchell,  on  the  thirteenth  daj  of  May,  in  the  eleventh  year  of  the  reign  aforesaid,  at 
the  parish  of  Saint  Thomas,  in  the  aoonty  of  the  city  of  Dublin  aforesaid,  felonioudy  did 
publish  a  certain  printing  in  a  certain  public  newspaper  called  The  UwUtd  Jritknum,  of 
which  said  poblie  newspaper  he,  the  said  John  Mitchd,  then  and  there  was  the  proprietor, 
which  is  aa  foUows,  that  is  to  say  [here  the  artide  entitled  "  The  Tim$$  on  Rebellions,**  waa 
fcSt  out,  with  inuendos,  as  in  the  fir^t  oount].  And  further,  to  fulfil,  perfect,  and  bring  to 
sieet  hia  moat  evil  and  wicked  fdony,  and  felonious  eompasdng,  imagination,  invention, 
device,  and  intention  aforesaid,  he,  the  said  Jolm  Mitchel,  on  the  thirteeuti)  day  of  May,  io 
the  eleventh  year  of  the  rdgn  aforesaid,  at  the  parish  of  Saint  Thomas,  in  the  ooonty  of  tha 
etty  of  Dublin  aforesaid,  feloniously  did  publihh  a  certain  printing  in  a  certain  public  news- 
paper called  7%e  OmUd  Iritkman,  of  which  said  public  nawapaper  he,  the  said  John  Mitchel, 
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9th  ooont. 


The  Qubbn  matters  of  prudence  and  discretion.  If  the  judge  who  tries  the 
prisoner  does  not  discover  it  in  time^  I  think  he  may  pat  the  pro- 
secator  to  his  election  on  which  charge  he  will  proceed.  I  did  it 
at  the  last  sessions  at  the  Old  Bailey ;  and  hope  that,  in  exer- 
cising that  discretion,  I  did  not  infringe  on  any  rule  of  law  or 
justice.^'  That  is  the  principle  which  has  been  acted  on  in  every 
case  where  the  attention  of  the  Court  has  been  called  to  the 

then  and  there  was  the  proprietor,  which  is  as  follows,  that  is  to  say  [here  the  letter  to  the 
Protestant  Farmers,  Labonrers,  and  Artisans  of  the  North  of  Ireland  was  set  oat,  with  the 
inoendoes,  as  before],  against  the  form  of  the  statute  in  such  oase  made  and  provided,  and 
agunst  the  peace  of  onr  said  Lady  the  Qoeen,  her  crown  and  dignity. 

Ninth  Gount.— And  the  jnrors  aforesaid,  npon  their  oath  aforesaid,  do  further  present 
that  the  said  John  Mitcbel,  cSfier  the  passfaig  of  an  Act  of  Parliament,  made  and  passed  in  the 
eleyenth  year  of  the  reign  of  onr  said  Lady  (]^een  Victoria,  entitled  **  An  Act  for  the  better 
Security  of  the  Grown  and  Government  of  the  United  Kingdom,**  to  wit,  on  the  sixth  day  ef 
May,  in  the  eleventh  year  of  the  reign  of  oar  said  Lady  the  Queen^  at  the  parish  of  Saint 
Thomas,  in  the  county  of  the  city  of  Dublin,  and  on  divers  other  days  and  times,  as  well 
before  as  after,  within  the  United  Kingdom,  feloniously  did  compass,  imagine,  invent,  devise, 
and  intend  to  deprive  and  depose  our  said  Lndy  the  Queen  from  the  style,  honour,  and  royal 
name  of  the  Imperial  Grown  of  the  United  Kingdom,  and  the  said  felonious  compassing, 
imagination,  invention,  device,  and  intention  did  then  and  there  feloniously  express,  utter,  and 
declare,  by  divers  overt  acts  and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  fulfil, 
perfect,  and  bring  to  effect  his  most  evil  and  wicked  felony  and  felonious  compassing,  imagina- 
tion, invention,  device,  and  intention  aforesaid,  be  the  said  John  Mitcbel,  un  the  said  sixth 
day  of  May,  in  the  eleventh  yesr  of  the  reign  aforesaid,  and  on  divers  other  days  and  times, 
both  as  well  before  as  after,  at  the  said  parish  of  Saint  Thomas,  in  the  county  of  the  city 
aforesaid,  feloniously  did  publish  divers  printings  in  divers  numbers  of  a  certain  public  news- 
paper called  The  UmUed  /risAmm,  of  which  he,  the  said  John  Mitcbel,  was  then  and  there 
the  proprietor  and  publisher,  containing,  amongrt  other  things,  incitements,  encouragements, 
advices,  and  persuasions,  to  move,  induce,  and  persuade  the  subjects  of  our  said  Lady  the 
Queen,  in  that  psrt  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Ireland,  to 
fiilfil  and  bring  to  effect,  and  to  aid  and  assist  in  fulfilling  and  bringing  to  efiRwt  the  aforesaid 
felonious  oompassings,  imaginations,  inventions,  devices,  and  intentions;  and  also  oootainiDg 
therdn  information,  instructions,  and  dfarections  to  the  said  subjects  of  our  said  Lady  the 
Queen,  how  and  when  the  said  felonious  oompassings,  imaginations,  inventions,  devices,  and 
intentions  should  and  might  be  carried  into  effect,  against  Uie  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Qoeen,  her  crown  and  dignity, 

Tkjith  Court. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  John  Mitchd,  after  the  passing  of  an  Act  of  Parliament,  made  and  passed  in 
the  eleventh  year  of  the  reign  of  our  said  Lady  Qoeen  Victoria,  entitled  ^  An  Act  for  tha 
better  Security  of  the  Crown  and  Government  of  the  United  Kingdom,**  to  wit,  on  the  sixth 
day  of  May,  in  the  eleventh  year  of  the  reign  of  our  said  Lady  the  Queen,  at  the  pariah  of 
Saint  Thomas,  in  the  county  of  the  city  of  Dublin,  and  on  divers  other  days  and  times,  as 
well  before  as  after,  within  the  United  Kingdom,  feloniously  did  compass,  imagine,  invent* 
devise,  and  intend  to  levy  war  against  our  said  Lady  the  Queen,  within  that  part  of  the 
United  Kingdom  called  Irdand,  in  order,  by  force  and  constraint,  to  compel  her  to  change  her 
measures  and  counsels,  and  the  said  felonious  oompassings,  imagination,  intention,  device,  and 
intention,  did  then  and  there  feloniously  exprees,  utter,  and  declare,  by  divers  overt  acts  and 
deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  fulfil,  perfect,  and  brin^  to  effect  hie 
meet  evil  and  wicked  felony  and  felonious  compassing,  imagination,  invention,  device,  and 
intention  aforesaid,  he,  the  said  John  Mitcbel,  on  the  said  sixth  day  of  May,  in  the  eleventh 
year  of  the  reign  aforesaid,  and  on  divers  other  days  and  times,  both  as  well  before  as  after, 
at  the  said  parish  of  Saint  Thomas,  in  the  county  of  the  dty  aforesaid,  feloniously  did 
publish  divers  printings  in  divers  numbers  of  a  certain  public  newspaper  called  The  Umied 
Iriihman,  of  which  he,  the  said  John  Mitchd,  was  then  and  there  the  proprietor  and  pub- 
lisher, containing  therein,  amongst  other  things,  indtements,  encouragements,  advices,  and 
persuasions,  to  move,  induce,  end  persuade  the  subjects  of  our  said  Lady  the  Queen,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Irdand,  to  fulfil  and  bring  to 
effect,  and  to  aid  and  assist  in  fulfilling  and  bringing  to  effect,  the  aforesaid  fdonious  com* 
pasdngs,  imaginations,  inventions,  devices,  and  intentions,  and  also  containing  therein  in* 
formation,  instructions,  and  directions  to  the  said  subjects  of  our  said  Lady  the  Queen,  how 
and  when  the  said  fdonious  oompassings,  imaginations,  inventions,  deviooK,  and  intentions 
ahould  and  might  be  carried  into  eflfoct,  against  the  furm  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peaoe  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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subject.     I  admit  it  is  an  application  to  the  discretion  of  the  Thb  Qvbbm 
court ;  but  the  court  has  never  refused  to  exercise  its  discretion  in  j  ^  '• 

quashing  the  indictment  where  its  attention  has  been  called  to  the     '  

fact  of  two  separate  and  distinct  felonies  being  charged  in  the  same  Grown  and 
indictment.     That  this  is  the  practice  appears  from  Bex  v.  Janes  5^*^*™**!' 

(2  Camp.  132),  in  which  Lord  Ellenborough  says^  ''In  point  of      " 

law  there  is  no  objection  to  a  man  being  tried  on  one  indictment  charging  two 
for  several  offences  of  the  same  sort.     It  is  tisual  in  felonies  for  the  felonies, 
judge,  in  his  discretion  to  call  upon  the  counsel  for  the  prosecu- 
tion to  -select  cue  felony,  and  to  confine  themselves  to  that ;  but 
this  practice  has  never  been  extended  to  misdemeanors.'^     In 
Beg.  V.  Flower  (3  C.  &  P.  412),  the  same  law  is  laid  down,  and 
in  Beg,Y.  Smith  (3  0.  and  P.  413),  tried  before  Mr.  Baron  Vaughan, 
where  the  prisoner  was  charged  in  one  count  of  the  indictment 
with  stealing  two  pigs,  and  in  another  with  receiving  them  know- 
ing them  to  be  stolen,  the  prosecutor  was  compelled  to  elect  on 
which  count  he  would  proceed  and  abandon  the  other  count. 
In  O'ConneU  v.  The  Queen  (1  Cox's  Or.  C,  475),  Tindal,  O.J., 
says,  ''  It  must,  indeed,  be  conceded  that  the  practice  in  the 
case  of  a  prosecution  for  a  misdemeanor  so   far   differs   from 
that  in  a  prosecution  for  a  felony,  that  there  may  be  (though 
it  is  not  usually  the  case)   several  counts  for  distinct  offences 
contained    in    one    and  the   same  indictment.      In  that  case 
the  prosecutor  is  not  always  put  to  his  election,  as  in  the  case 
of  felony.''     I  admit  that  there  are  some  cases  which  seem  to 
show  that  the  court  have  sometimes  acted  contrary  to  this  rule ; 
but  I  think  I  shall  show  that  there  is  a  principle  involved  in  this 
ease  which  accounts  for  the  deviation  :  in  those  cases  there  was 
but  one  offence  charged  in  different  ways ;  here  there  are  two  dis- 
tinct felonies  charged.  The  Srd  section  of  the  Act,  11  Vict.  c.  12, 
creates  two  distinct  felonies.    Now  in  this  indictment  it  is  charged 
that  the  prisoner  did  compass,  &c.,  to  deprive  and  dispose  Her 
Majesty  from  the  style,  honour,  and  royal  name  of  the  Imperial 
crown  of  the  United  Kingdom,  and  another  count  charges  that  he 
did  compass  and  imagine  the  levying  war  in  the  United  Kingdom, 
in  order  by  force  and  constraint  to  compel  Her  Majesty  to  change 
her  measures  and  counsels.     I  know  not  whether  the  Attorney^ 
General  means  to  rely  on  the  5th  section  of  the  Act,  which  gives 
a  power  to  allege  any  number  of  overt  acts.     But  these  are  not 
overt  acts,  but  actual  distinct  felonies.  In  Archbold's  Crim.  Law, 
p.  58,  edit.  1846,  an  express  distinction,  on  this  subject,  is  taken 
between  treason  and  felony ;  but  what  the  reason  of  the  distinc- 
tion is  is  not  stated.     All  the  reasons  given  by  Mr.  Justice  Buller, 
in  Young  v.  The  King,  apply  in  this  case.     A  prisoner  is  not  to 
escape  punishment  because  he  has  committed  two  felonies,  but, 
because  he  might  choose  to  challenge  in  one  case  and  not  in  the 
other,  he  ought  not  to  be  tried  at  the  same  time  for  both. 

Lefbot,  B. — We  do  not  think  it  necessary  to   call  on  the 
Attorney 'Chneral  in  this  case. 

/.  O'Hagan. — Then  I  will  refer  your  lordships  to  an  additional 
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authority,  Reg.  v.  Basset  (1  Cox  Or.  51).  That  case  shows  that 
where  the  eyidence  applicable  to  the  one  charge  is  the  same  as  that 
applicable  to  the  other,  a  second  offence  might  be  included  in  the 
indictment,  it  being  all  the  one  transaction ;  but  that  if  that  is  not 
the  case,  the  prosecutor  must  be  put  to  his  election.  Now  look  at 
this  indictment,  it  charges  in  one  count  an  intent,  on  a  certain  day, 
to  depose  the  Queen,  and  another  count  charges,  on  a  different 
day,  an  intent  to  levy  war.  It  alleges  different  offences  committed 
on  different  days.  The  prisoner  has,  therefore,  a  right  to  a  separate 
trial  for  each  offence,  and  then  would  have  a  power  of  challenging 
forty  jurors. 

LBrBOY  B. — We  do  not  think  it  necessary  to  call  on  the 
Attorney-General,  as  we  have  had  a  full  opportunity  of  considering 
the  subject,  in  consequence  of  the  announcement  which  was  very 
fairly  made  yesterday  evening,  by  Sir  Golman  O'Loghlen,  of  the 
grounds  on  which  he  intended  to  rest  his  application;  and  we  think 
it  of  great  importance,  where  we  find  the  law  well  settled,  and  an 
established  practice,  not  to  appear  to  entertain  any  doubt  upon  it. 
We  are  called  upon  either  to  quash  this  indictment,  or  to  put  the 
Attorney 'Qeneral  to  his  election  as  to  which  of  the  counts  he  will 
proceed  upon.  It  is  admitted  not  to  be  an  objection  which  will 
vitiate  the  indictment,  that  it  contains  several  distinct  charges, — 
even  of  felony.  But  it  is  said,  ^'  that  if  it  appear  before  the  prisoner 
has  pleaded,  or  the  jury  be  charged,  that  he  is  to  be  tried  for 
separate  offences,  it  has  been  the  practice  of  the  judges  either  to 
quash  the  indictment,  lest  the  prisoner  should  be  confounded  or 
prejudiced  in  his  defence,  or  to  put  the  prosecutor  to  his  election 
on  which  charge  he  will  proceed ;  but  that  these  are  matters  of 
discretion :  "  (Young  v.  The  King,  in  error,  3  T.R.  106).  With  this 
statement  of  the  rule  and  practice  we  are  not  disposed  to  differ 
and  the  only  question  is  in  the  application  of  it  to  the  present  case. 
Now  it  must  be  admitted  that  in  cases  of  high  treason  which  seem 
most  nearly  similar  to  this — different  kinds  of  treason,  and  different 
overt  acts,  may  be  charged  in  the  same  indictment— and  that  it 
never  has  been  considered  either  to  vitiate  the  indictment  or  to 
afford  any  groand  for  quashing  it,  or  putting  the  crown  to  an  elec- 
tion ;  indeed,  we  know  that  indictments  have  been  maintained 
which  contained  at  once  the  old  species  of  treason  enumerated  in 
the  25  Edw.  3,  and  also  those  enumerated  in  the  late  Act  (whilst 
they  were  treason)  :  {Thistlewood's  case,  35  St.  Tr.  p.  682).  We 
have  in  our  own  experience  the  constant  practice,  under  the 
Whiteboy  Acts,  of  several  offences  (both  whilst  they  were  felonies, 
and  since  they  were  mitigated  to  statutable  misdemeanors,)  being 
included  in  the  same  indictment,  such  as  appearing  by  day  or  by 
night  in  arms,  to  the  terror,  &c. ;  maliciously  assaulting  dwelling- 
houses,  taking  arms  or  other  property  against  the  will  of  the 
owners,  administering  unlawful  oaths,  where,  though  several 
offences,  they  arose  out  of  one  transaction,  or  were  parts  of  one 
corpus  delicti  ;  we  quite  concur  in  the  statement  of  the  prisoner's 
coansel,  that  there  are  several  compassings  charged  in  this  indict- 
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ment^  and  that  they  are  charged  as  distinct  felonies.     But  the  Thb  Qukem 
anthority  to  which  I  am  about  to  refer  will  show  clearly  that  there  j  y.^' 

is  no  ground  on  that  account  for  either  quashing  the  indictment^     *  

or  making  a  case  of  election^  in  this  case.  We  have  looked  through.  Crows  aud 
I  beliere^  all  the  cases  on  this  subject;  one  of  the  latest,  we  think,  gT^^^acl 

lays  down  the  rule  in  such  a  manner  as  to  commend  itself  to  the        

judgment,  as  well  from  the  reasonableness  of  it,  as  from  the  high  Cbaiging  two 
authority  of  the  two  learned  judges  who  decided  the  case  upon  ^^^^^^^ 
»at  deliberation  (Mr.  Baron  Parke  and  Mr.  Justice  Patteson), 
)x  Y.  Blackson  and  other8{8  G.  &  P.  43),  is  the  case  I  refer  to. 
When  the  objection  was  made,  the  court,  after  some  discussion, 
postponed  the  trial  to  consider  the  objection ;  then,  when  the  trial 
was  called  on  again.  Baron  Parke  says,  ''  I  have  no  doubt  these 
counts  against  the  female  prisoner  are  properly  joined,  and  that 
there  is  a  great  difference  between  this  case  and  those  cited  by 
Mr.  Phillips.  The  reason  why  counts  ought  not  to  be  joined  in  an 
indictment  against  a  prisoner  for  stealing  and  also  for  receiving  is 
because  they  are  in  &ct  totally  distinct  offences,  and  a  prisoner 
cannot  be  found  guilty  of  both      But  in  cases  where  two  charges 
are  not  repugnant  they  may  be  properly  joined,  as  in  an  indictment 
for  forgery,  where  one  count  is  inserted  for  the  forging,  and  another 
for  the  uttering  the  forged  instrument.  In  such  a  case  the  prisoner 
might  be  convicted  of  both  charges,  and  here  also  a  conviction  on 
both  counts  might  take  place,  the  two  facts  chargedf orm  part  of  one 
transaction,  and  cannot  possibly  embarrass  or  confuse  the  prisoner 
in  making  his  defence  ;  the  prosecutor,  therefore,  cannot  be  put 
to  his  election,  and  the  trial  must  go  on.^'  Patteson,  J.,  in  the  same 
case,  says,  ^'  With  respect  to  electing,  there  is  a  case  in  which  a 
man  was  indicted  for  a  rape  committed  by  himself,  and  also  for 
aiding  and  assisting  another  party  to  commit  the  like  offence,  on 
both  which  charges  he  had  been  convicted ;  the  judges  held  the 
conviction  proper,  though  the  prosecutrix  had  not  been  put  to  her 
election,  although  it  had  been  urged  aud  refused  at  the  trial.^' 
{FoWs  case,  3  Moody  G.  G.  354);    and   Baron   Parke,  again, 
in  summing  up,  adverting  to  the  decision,  says,  ''  We  have  not 
come  to  this  decision  without  giving  the  subject  due  considera- 
tion, because  what  we  decide  here  will  form  a  precedent  which 
well  determine  the  course  of  similar  cases  in  futare/'     Then  to 
apply  the  rule  laid  down  in  that  case  to  the  present :  here  is  no 
repugnancy  in  the  different  offences  charged,  they  constitute  but 
one  corpus  delicti,  laid  different  ways.     The  overt  acts  are  the 
very  same  which  are  charged  in  support  of  all  the  counts,  except 
the  two  last.     If  the  prisoner  is  prepared  to  meet  them  as  applied 
to  one,  he  is  prepared  to  meet  them  as  to  the  rest.     Even  with 
respect  to  the  two  last  counts,  they  only  differ  from  the  others  by 
affording  an  opportunity  of  giving  in  evidence  other  writings  in 
the  same  newspaper,  calculated  to  carry  into  effect  the  compassings 
charged  in  the  previous  counts,  but  might  be  supported  by  the 
identical  evidence  which  would   support   the   others.     As  the 
offonc6e>  therefore^  charged  in  this  indictment  ar^  in  no  wise 
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Thb  Qubbn  repugnant,  nor  does  there  appear  to  be  anything  by  which  the 
prisoner  oould  be  embarrassed  or  prejudiced  in  his  defence,  we 
cannot  see  any  ground  either  for  quashing  the  indictment,  or  pot 
ting  the  Attorney  ^General  to  his  election,  and  the  motion  mast 
consequently  be  refused. 

MooBB,  J. — I  concur  in  the  opinion  which  has  been  pronounced 
by  my  brother  Lefroy,   and  I  am  very  glad  that  Sir  Oolman 
(yLoghlen  acted  with  so  much  candour  and  fairness  in  announcing 
yesterday  evening  what  the  grounds  were  upon  which  he  intended 
to  rely.     He  did  what  I  should  have  expected  from  him,  and  he 
adopted  a  course  which  is  very  conducive  to  convenience.     Now  it 
has  been  conceded  hjSir  Oolman  (yLoghlsn  (who,  I  must  do  him 
the  justice  to  say,  on  every  occasion  states  everything  with  the 
utmost  fairness),  that  even  if  there  were  two  distinct  felonies,  that 
wouldnotf  orm  a  ground  for  arrest  of  judgment,  or  fora  writ  of  error. 
I  fully  concur  with  Sir  Oolman  O'Loghlen  in  thinking  that  there  may 
be  many  cases  where  a  court  should  quash  an  indictment  where  the 
counts  charge  the  prisoner  with  distinct  offences,  as,  suppose  if  a 
party  was  charged  with  a  burglary  in  entering  a  house  in  Alerrion- 
square,  and  with  entering  a  house  in  Fitzwilliam-square,  in  such 
d.  case  it  would  be  extremely  uniair  to  involve  him  at  the  same 
time  in  two  cases,  requiring  distinct  defences,  and  if  this  case  were 
at  all  like  the  one  I  have  put,  I  would  say  it  would  be  unfair  here  ; 
but  it  is  because  I  have  brought  my  mind  to  the  conclusion  that 
the  cases  are  not  similar,  tbat  I  have  come  to  the  determination  that 
this  application  cannot  be  granted.    As  my  brother  Lefroy  has 
observed,  all  the  overt  acts  which  go  to  support  the  one  or  the  other 
felony  charged  in  the  indictment  are  the  same,  and  form  one  cctrpus 
delicti.     I  cannot  look  on  it  as  charging  separate  distinct  felonies, 
but  as  attributing  a  different  nature  to  the  same  felony.  Sir  Oolman 
(yLoghlen  has  referred  to  the  observations  of  Lord  Chief  Justice 
Tindal,  in  the  case  of  O'OonneHy.  The  Queen,  but  I  will  refer  him 
to  an  antecedent  passage  (11  Gl.  Sd  Fin.  240 — 1 ;    and  1  Cox 
Cr.  C.  475,)  in  which  Chief  Justice  Tindal  says,  '*  In  an  indictment 
for  cutting  and  wounding  under  the   stat.  1  Yict.  c.  85,  the 
indictment  ordinarily  contains  two  counts  at  the  least ;  one  stating 
the  intent  to  have  been  to  disable,  another  to  do  grievous  bodily 
harm,  but  the  only  object  of  the  prosecutor  in  making  this  double 
statement  is,  that  as  the  charge  may  take  a  different  complexion 
and  character  from  the  evidence  at  the  trial,  the  chance  of  the 
offender's  escape  by  the  misdescription  may  be  avoided.     In  no 
case,  however,  was  it  ever  known  in  practice  that  the  two  counts  of 
the  indictment  contained  two  distinct  charges  of  felonious  cuttings 
and  woundings,  but  one  corpus  delicti,  under  two  different  de- 
scriptions."    Now  what  is  the  difference  of  that  case  and  the  one 
before  the  court  ?     The  prisoner  is  charged  with  having  put  for- 
ward publications  with  one  intent,  that  is,  one  felony  ;  he  is  again 
charged  with  putting  forward  the  same  pubUcations  with  another 
intent ;  but  it  is  one  and  the  same  act.     The  prisoner  is  charged  in 
one  count  with  an  intent  to  depose  the  Queen,  and  in  another  to 
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levy  war.     So  in  indictments  upon  the  statute  relative  to  the  Thb  Quxbm 
administering  of  nnlawfol  oaths  (Archbold  Cr.  L.  536,  edit,  of  j  k,^„^ 

1846),  where  the  purport  or  intent  of  the  oath  is  doubtful,  the     '  

practice  is  to  set  it  out  in  different  ways  in  sereral  counts,  though  Groirn  and 
every  separate  intent  is  a  separate  felony,  and  so  in  cases  of  cutting  ^,|^^*|^xct. 

and  stabbing  (where  it  relates  to  the  same  transaction) .   I  am  at  a        

loss,  therefore,  to  understand,  where  the  overt  acts  are  the  same  Charging  two 
and  the  publications  are  the  same,  why  you  cannot  charge  two  ^^^"'^ 
intents  in  the  same  indictment.  Motion  refused. 

The  prisoner  having  been  again  called  on  to  plead. 
Sir  Oolman  (yLoghlen. — We  now  propose  to  demur  to  this  ^^^  ^  demar. 
indictment  and  plead  over  to  the  felony ;  we  do  not  seek  to  argue 
the  demurrer,  but  that  it  should  be  put  upon  the  record.  The 
demurrer  we  take  is  to  the  way  in  which  the  time  is  stated  in  the 
indictment;  every  day  or  time  is  stated  under  a  videlicet ,  and  we 
say  that  in  an  indictment  a  day  cei'tain  ought  to  be  stated.  We 
demur  generally  ore  tenua. 

The  Attorney  Oeneral, — I  require  to  see  the  demurrer. 
The  demurrer  was  then  drawn  up  on  paper  and  given  to  the 
counsel  for  the  crown. 

The  prisoner's  right  to  demur  and  plead  over  at  the  same  time 
was  objected  to  on  behalf  of  the  crown. 

Sir  Oolman  (yLoghlen. — In  Beg.  v.  Adams  (Car.  &  Marsh. 
299),  it  was  done ;  but  in  Beg.  v.  Phelps  (Gar.  &  Marsh.  180),  the 
prisoners  were  allowed  to  demur,  and  afterwards  to  plead  over. 
Beg.  V.  Purchase  (Car.  &  Marsh.  617),  was  the  case  of  an  indict* 
ment  for  embezzlement.  The  prisoner  having  pleaded  before  his 
counsel  had  seen  the  indictment,  and  the  prisoner's  counsel  having 
stated  that  some  doubt  existed  whether  the  prisoner  could,  if  a 
demurrer  was  decided  aoainst  him,  plead  over  to  the  felony,  Mr, 
Justice  Patteson  said,  ''  1  think  that  there  is  no  doubt  that  the 
prisoner  may  plead  over  to  the  felony,  if  the  demurrer  be  decided 
against  him.''  I  know  that  there  has  been  a  doubt  raised  in 
some  text  books  as  to  whether  it  can  be  done  where  the  case  is 
not  capital.  But  there  is  no  distinction  between  capital  felonies 
and  felonies  not  capital:  {Oray  y.  The  Queen,  11  CI.  &  Fin. 
427.) 

Henn,  Q.C.,  centra. — We  do  not  concede  that  the  prisoner  has 
a  right  to  demur  and  plead  over  at  the  same  time ;  the  demurrer 
must  first  be  decided ;  there  are  later  cases  than  those  which  have 
been  cited  which  are  the  other  way;  allowing  such  a  course  would 
operate  as  a  repeal  of  the  7  Geo.  4,  c.  64.  I  need  not  enumerate 
the  different  defects  which  are  cured  by  pleading  over,  but  it  has 
been  decided  that  this  objection  will  no  longer  be  available  in 
arrest  of  judgment  or  on  writ  of  error.  We  are  entitled,  if  the 
prisoner  demur,  to  have  final  judgment  on  the  demurrer :  (Arch. 
Cr.  L.  85,  6th  edit.)  In  2  Hawk.  ch.  81,  it  is  said  that  mfavorem 
viUB  it  may  be  done. 

Sir  Oolman  CLoghlen. — ^We  only  seek  what  was  done  in 
Beg.  V.  Purchase. 
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Thd  Qubbn  Moobb^  J. — Have  the  court  discretion  to  allow  the  prisoner 

T  luilL  to  plead  over  after  a  judraient  arainst  him  on  demurrer  ? 

J.  Mn«H«.  |.^  ^^^^^^  G'LoJKlI.-l  sEt  they  have  j   in  two  cases 

Grown  and  the  party  demurred  and  pleaded  over  at  the  same  time :  {Reg.  v. 

GoTcmmeot  '                                   __ 
Secnrities  Act. 


Garernmeot      Adams  and  Reg  V.  Purchase,)  And  in  one  case  they  demurred^  and 


after  judgment  on  the  demurrer  pleaded  over :  [Reg  v.  Phelps,) 
Right  to  demur.      The  Attorney -Oenerai. — I  submit  that  the  court  is  not  to  pre- 
judge the  case  by  giving  any  permission .  I  deny  that  the  right  exists 
ex  dehito  jtistitica  to  demur  and  plead  not  guilty  at  the  same  time. 

MooBE,  J. — It  was  done  in  two  cases. 

Sir  Colman  O'Loghlen. — ^In  Rex  v.  Vavdercom  (2  Leach^  822 ; 
2B.  P.  0.519);  Rex  v.  WeUh  (M.  0.  C.  175);  and  Ee^.  v. 
Hedgcock  (4  Gh.  Cr.  L.  5806)^  there  was  a  plea  of  autrefois  acquit 
and  not  guilty  at  the  same  time. 

The  Attomey-Oeneral. — In  the  case  of  Reg  v.  Odgers  (2  Mood. 
&  Bobinson,  480),  Cresswell^  J.,  says,  ''  It  is  admitted  that  the 
only  mode  of  the  prisoner's  taking  advantage  of  the  objection 
would  be  by  demurrer.  And  it  is  said  that  in  felonies  he  might 
demur  and  plead  over  at  the  same  time.  I  am  decidedly  of  opinion 
that  the  prisoner  has  no  such  right,  and  Mr.  Justice  Patteson  and 
myself,  after  consultation  on  the  Oxford  Oircuit,  agreed  that  it 
ought  not  to  be  allowed.  If  a  prisoner  demurs  he  must  abide 
the  conseanences.''  This  is  the  latest  case  on  the  subject, 
Patteson,  J.,  is  the  judge  who  is  said  to  have  decided  the  case  of 
Reg.  V.  Phelps,  but  Gresswell,  J.,  in  Reg.  v.  Odgers,  says  that  he 
had  consulted  Mr.  Justice  Patteson  on  the  subject ;  therefore,  the 
case  of  Reg.  v.  Phelps  cannot  now  be  relied  on. 

MooBE,  J. — ^I  apprehend  it  is  very  plain  that  a  demurrer  to  an 
indictment  admits  all  the  facts,  and  if  the  demurrer  is  overruled, 
there  is  no  &ct  to  be  tried. 

Sir  Oolman  (yLoghlen. — It  is  clearly  stated  in  the  books  that 
a  party  may  plead  after  demurrer  in  a  capital  case. 

Henn,  Q.O.-^It  is  not  so  clear  even  in  a  capital  case,  for  there 
is  a  case  in  one  of  the  year  books  (14  Edw.  4,  7  a.  pi.  10),  in  which 
it  is  said  by  Ohoke,  J.,  that  if  a  defendant  demur  to  a  plea  and  it 
be  ruled  against  him,  he  shall  be  hanged ''  quod  fait  concessvm." 

Lepbot,  B. — (To  the  Attomey-Oeneral.) — ^Do  you  object  to  the 
prisoner  demurring  and  pleading  not  guilty  at  the  same  time? 

The  Attomey'Oeneral. — ^I  do  object,  and  I  take  this  opportunity 
of  stating  that  if  they  demur — without  anticipating  what  the 
judgment  of  the  court  may  be — ^I  shall  ask  the  court  for  final 
judgment  on  that  demurrer. 

Lbvbot,  B. — ^We  should  feel  great  difficulty  in  acting  upon 
the  case  which  has  been  referred  to  by  the  prisoner's  counsel 
{Reg.  V.  Purchase,  Oar.  and  Marsh.  619),  it  is  so  much  at  variance 
with  the  report  of  what  was  decided  on  that  occasion  as  given 
in  a  subsequent  case  :  {Reg.  v.  Odgers,  2  Mood,  and  Bob.  480.)  It 
seems  also  to  be  at  variance  with  the  law  as  stated  by  Lord  Ooke 
(2  Institutes,  178),  Hale  (2nd  vol.,  257),  and  Hawk,  (book  2, 
ch.  31,  sects.  6  &  7),  which  latter  authority  is  cited  by  Laurence,  J., 
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in  B.  V.  Oibaon  (8  Easfc,  112),  as  an  authority,  that  the  judgment  The  Quekh 
upon  a  demurrer  to  an  indictment  in  criminal  cases,  not  capital,   j  ujJnjhel 

is  not "  a  respondeat  ouster, ^^  but  final.     Without,  therefore,  more     *  

than  thus  intimating  our  present  impression,  we  shall  leave  the  Crown  and 
prisoner  to  take  whatever  course  he  may  be  advised.  SecnruSa  Act. 

The  prisoner  being  so  advised  by  nis  counsel,  pleaded  not        

guilty,  and  the  following  day  was  fixed  by  the  court  for  his  trial. 

Thursday,  May  25. 

The  jurors  upon  the  panel  having  been  called,  and  more  than  a  Challenge  to 
full  jury  having  answered  to  their  names,  on  behalf  of  the  prisoner,  ***•  *"*y- 
the  following  challenge  was  tendered  to  the  array  of  the  panel :— 

"  Court  of  Oyer  and  Terminer  and  General  Oaol  Delivery  in  and 

for  the  City  of  Dublin, 

'^  And  now,  that  is  to  say,  the  25th  day  of  May,  in  the  said  1 1th 
year  of  the  reign  of  our  Sovereign  Lady  Queeu  Victoria,  comes 
the  said  John  Mitchel  in  his  own  proper  person,  and  the  jurors  of 
the  jury  empannelled  and  so  forth  also  come,  and  thereupon  the 
said  John  Mitchel  challenges  the  array  of  the  said  panel,  because 
he  says  that  the  said  panel  was  made,  and  arrayed,  and  returned 
by  Henry  Sneyd  French,  Esquire,  the  High  Sheriff  of  the  county 
of  the  city  of  Dublin,  or  by  the  person  or  persons  employed  by 
him  to  array  said  panel,  at  the  nomination,  instance,  and  request  of 
some  person  or  persons  to  the  said  John  Mitchel  unknown,  act- 
ing for  and  on  behalf  of  the  crown  in  this  prosecution  ;  and  also 
because  the  said  panel  was  arrayed  by  the  said  Henry  Sneyd 
French,  sheriff  as  aforesaid,  or  the  person  or  persons  employed  by 
him  to  array  the  same,  in  a  partial  and  favourable  manner  to  our  said 
Lady  the  Queen,  and  to  the  prejudice  of  him  the  said  John  Mitchel, 
and  also  because  the  said  panel  was  not  arrayed  by  the  said  Henry 
Sneyd  French,  sheriff  as  aforesaid,  fairly  and  impartially  from  the 
jurors'  book  of  the  county  of  the  city  of  Dublin  for  the  current 
year,  but  on  the  contrary  thereof  was  knowingly  and  advisedly  by 
the  said  Henry  Sneyd  French,  or  the  person  or  persons  employed 
by  him  to  array  said  panel,  arrayed  from  said  jurors'  book  unfairly 
and  prejudicially  to  the  said  John  Mitchel,  so  as  to  deprive  him, 
the  said  John  Mitchel,  of  a  fair  and  impartial  trial,  and  to  have 
him,  the  said  John  Mitchel,  tried  by  persons  prejudiced  against 
him  ;  and  also  because  the  said  Henry  Sneyd  French,  sheriff  as 
aforesaid,  or  the  person  or  persons  whom  he  employed  to  array  said 
panel,  did,  in  arraying  said  panel,  omit  the  names  of  certain  persons 
(which  said  names  the  said  John  Mitchel  is  unable  to  set  forth,  the 
same  being  of  record  in  the  office  of  the  clerk  of  the  crown  of  the 
county  of  the  city  of  Dublin,  and  the  said  John  Mitchel  being 
refused  access  thereto,)  qualified  to  act  as  Jurors  upon  the  trial  of 
the  issue  in  this  cause,  who  had  been  heretofore  usually  summoned 
as  jurors  in  this  honourable  court,  because  he,  the  said  Henry  Sneyd 
French,  or  the  person  or  persons  employed  by  him  to  array  said 
panel,  deemed  them  more  likely  to  acquit  than  convict  the  said 
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The  Quesh  John  Mitchell  and  did  insert  in  said  panel  the  names  of  certain 
other  persons^  to  wit^  the  jurors  named  in  the  said  panel,  becaase  he, 
the  said  Heiuy  8neyd  French,  or  the  person  or  persons  employed 
by  him  as  aforesaid,  deemed  them  more  likely  to  convict  than  to 
acquit  the  said  John  Mitchel;  and  also  becaase  the  said  Henry 
Sneyd  French,  sheriff  as  aforesaid,  or  the  person  or  persons  whom 
he  employed  to  array  said  panel,  did,  in  arraying  the  said  panel, 
omitthe  names  of  certain  jurors,  because  he,  the  said  Henry  Sneyd 
French,  or  the  person  or  persons  employed  by  him  as  aforesaid, 
deemed  them  more  likely  to  acquit  than  to  convict  the  said  John 
Mitchel,  and  inserted  therein  the  names  of  certain  other  jurors,  be- 
cause he,  the  said  Henry  Sneyd  French,  or  the  person  or  persons 
employed  by  him  as  aforesaid,  deemed  them  more  likely  to  con- 
vict than  to  acquit  the  said  John  Mitchel ;  and  also  because  the 
said  Henry  Sneyd  French,  sheriff  aforesaid,  or  the  person  or  per- 
sons whom  he  employed  to  array  the  said  panel,  did,  in  arraying  the 
said  panel,  dispose  the  names  of  certain  persons  whom  the  said 
Henry  Sneyd  French,  or  the  person  or  persons  employed  by  him  as 
aforesaid,  deemed  more  likely  to  convict  than  to  acquit  the  said  John 
Mitchel,  above  the  names  of  certain  other  persons  whom  he,  the  said 
Henry  Sneyd  French,  or  the  person  or  persons  employed  by  him 
as  aforesaid,  deemed  more  likely  to  acquit  than  to  convict  the  said 
John  Mitchel,  to  the  manifest  wrong  and  injury  of  him  the  said 
John  Mitchel,  and  this  he  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  the  said  panel  may  be  quashed,  and  so  forth. 

^^  bobbbt  holmbs. 

*'  colman  m.  o'loohlkn. 

*'  John  E.  Pigot. 

"  John  O'Hagan/' 
The  Attamey-Oeneral,  after  deliberation  for  some  time  with  the 
other  counsel  for  the  crown,  stated  that  he  took  issue  upon  the 
challenge  and  called  upon  the  court  to  appoint  triers. 

Holmes. — I  have  now  to  repeat  the  application  which  was  made 
yesterday  in  the  absence  of  the  Attorney -Qeneral  [the  applica- 
tion had  beeu  originally  made  on  the  24th  inst.,  but  notice  of  the 
motion  having  been  only  given  to  the  crown  solicitor  at  half-past 
one  o'clock  on  that  day,  the  Attorney 'General  was  not  in  attend- 
ance; under  these  circumstances,  and  John  Perrin,  on  behalf  of 
the  crown,  objecting  to  a  postponement,  and  the  trial  having  been 
fixed  for  the  25th  inst.,  the  court  refused  to  entertain  the  motion, 
in  the  Attorney -QeneraV a  absence],  that  the  trial  be  postponed  in 
consequence  of  the  absence  of  a  material  witness  for  the  prisoner 
in  support  of  this  challenge  to  the  array.  The  motion  is  founded 
on  the  affidavits  of  Mr.  O'Flaherty,  the  prisoner's  attorney,  and 
Mr.  Singleton,  his  clerk.  The  former  states ''  that  from  the  result 
of  inquiries  which  this  deponent  has  made  and  information  com- 
municated to  him,  which  he  believes  to  be  true,  deponent  is  advised, 
and  believes,  that  sufficient  grounds  exist  for  challenging  the  array 
to  the  panel  in  this  case ;  and  deponent  saith  that  he  is  advised  by 
counsel  that  the  array  in  this  case  should  be  challenged,  upon  the 
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ground  of  the  panel  being  partially  arrayed,  to  the  prejudice  of  the   The  Qukbn 
said  John  Mitchel.     Saith  that,  to  maintain  said  challenge  it  will   j  mitcheu 

be  necessary  to  prodace  several  witnesses.  Saith  that  immediately     '  

after  the  trial  was  fixed  on  yesterday,  deponent  caused  subpoenas  Orown  and 
to  be  issued  against  several  persons,  and  amongst  others  against  s^|J|^^^^ 

Stephen  Monahan,  Esq.,  who  is  clerk  to  the  Attorney ^Qeneral^  as        

this  deponent  has  been  informed  and  believes.  Saith  he  believes  ObaUenge  to 
the  said  Stephen  Monahan  to  be  a  most  indispensable  witness  to  '^*  *™^' 
sustain  such  chaUenge.  Saith  that  he,  this  deponent,  immediately 
after  the  issuing  of  said  subpoenas,  directed  a  person  of  the  name 
of  James  Singleton  to  proceed  and  serve  Stephen  Monahan,  as  will 
more  fully  appear  by  the  affidavit  of  said  Singleton.  Saith  that 
he  has  heard  and  believes  that  the  said  Stephen  Monahan  has  been 
acting  in  the  capacity  of  clerk  to  the  said  Attomey-Oeneral  for 
some  months  past,  and  that  he  (this  deponent)  believes  he  is  still 
in  the  same  position,  and  that  his  departure  from  town  has  been 
most  unexpected.  Saith  that  he,  this  deponent,  has  strong  ground 
for  producing  the  said  Stephen  Monahan  as  such  witness,  and  that 
this  application  is  not  made  for  the  purpose  of  delay  or  for  the 
purpose  in  any  way  of  vexatiously  embarrassing  the  crown,  but 
lor  the  bond  fide  purpose  of  having  the  said  Stephen  Monahan 
examined,  and  sustaining  the  said  challenge.^'  The  affidavit  of 
Mr.  Singleton  states  that ''  on  the  23rd  day  of  May  instant,  he,  this 
deponent,  was  directed  by  Mr.  O^Plaherty,  the  attorney  for  the 
traverser  in  this  cause,  to  serve  a  crown  summons  on  Stephen 
Monahan,  Esq.,  requiring  his  attendance  at  the  present  commission 
as  a  witness  for  and  on  behalf  of  the  said  traverser.  Saith  that 
immediately  on  receiving  such  directions  he  proceeded  at  once  to 
the  commission  court  in  Oreen-street  for  the  purpose  of  ascertain- 
ing the  day  fixed  for  the  trial  of  the  said  traverser  in  order  to  fill 
up  the  Crown  summonses,  and,  on  enquiry,  having  ascertained 
that  the  said  Stephen  Monahan  resided  at  No.  71,  Marlborough- 
8treet,in  the  said  city  of  Dublin,  deponent  shortly  after,  and  on  the 
same  day,  proceeded  to  said  house,  and  having  made  inquiry  for  the 
said  Stephen  Monahan,  deponent  was  informed  by  the  maid-servant 
belonging  to  said  house  that  the  said  Stephen  Monahan  resided 
there,  but  had  left  town  the  day  previous,  and  on  deponent  inquir- 
ing to  what  part  of  the  country  he  went,  or  when  it  was  likely  he 
would  return,  the  said  servant  informed  deponent  she  did  not 
know.  Saith  that  suspecting  that  the  said  Stephen  Monahan  was 
keeping  out  of  the  way  lest  he  might  be  served  with  said  summons, 
made  several  inquiries  at  different  places  to  ascertain  if  such  was 
the  fact,  but  could  gain  no  intelligence  of  him  ;  in  consequence  of 
which  this  deponent  again  applied  this  morning  at  the  said  resi- 
dence of  the  said  Stephen  Monahan,  when  he  was  informed  by 
the  man-servant  belonging  to  said  house  that  the  said  Stephen 
Monahan  had  left  town  by  the  eleven  o'clock  train  on  Monday 
morning,  for  the  purpose  of  proceediDg  to  the  fair  of  Loughrea,  in 
the  county  of  Gal  way,  but  would  return  in  a  couple  of  days.^'  It 
should  be  the  desire  of  the  crown  that  the  panel  should  be  not  only 
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The  qubbh  perfectly  chaste^  but  above  BQspicion.  If  the  crown  produce  this 
gentleman^  we  are  ready  to  proceed  at  once. 

The  Attomey-OenercU. — They  want  the  crown  to  do  a  thing 
which  is  impossible.  If  they  had  taken  any  pains  they  might 
have  secured  the  attendance  of  the  gentleman  by  serving  him 
with  a  summons. 

Holmes. — How  could  we  summon  the  witness  until  a  day  was 
fixed  for  the  trial  7  It  is  necessary  to  state  in  the  summons  the 
day  the  trial  is  to  take  place.  The  moment  we  ascertained  the 
day  the  court  had  fixed^  we  at  once  proceeded  to  serve  this 
gentleman.  We  have  heard  that  he  is  in  the  county  of  Gralway, 
and  that  he  is  expected  back  in  a  few  days.  He  is  the  clerk  of  the 
Attorney 'Oeneral ;  the  Attorney -OenercU  must  be  better  informed 
on  the  subject  than  we  can  possibly  be.  I  submit,  therefore^  that 
this  application  ought  to  be  granted.  There  is  also  another 
witness  absent^  Mr.  Wheeler,  a  person  generally  employed  by  the 
sheriff.  We  have  searched  for  him,  and  are  informed  that  he  is 
gone  away,  and  is  not  forthcoming,  (a)  Having  only  learned  the 
fact  to-day,  we  have  not  had  time  to  make  any  affidavit  of  it ;  but 
witnesses  can  be  produced  to  show  the  fact. 

Lbfbot,  B. — If  you  have  no  affidavit  of  the  fact,  we  can't  go  into 
an  investigation  of  it  upon  a  viva  voce  examination  of  witnesses. 

The  Attorney 'Oeneral. — ^Nothing  would  induce  me  to  resist  this 
application  if  I  were  not  perfectly  satisfied  that  it  is  made  on  the 
allegation  of  the  abseuce  of  a  person  as  a  witness  who  could  not  be 
examined  as  a  witness  for  the  prisoner,  and  who,  in  fact,  knows 
nothing  whatever  of  the  subject  of  the  challenge.  The  affidavit  in 
support  of  this  application  is  insufficient.  It  is  new  doctriue  to  me 
that  you  cannot  summon  a  witness  until  a  day  is  fixed  for  the  trial. 
Notice  of  this  motion  was  only  served  yesterday  at  one  o'  clock. 
Mr.  Singleton  has  made  an  affidavit,  in  which  he  states  that  he 
suspected  that  Stephen  Monahan  was  keeping  out  of  the  way  to 
avoid  service  of  a  summons.  But  an  affidavit  has  been  made  by 
Dr.  Monahan,  brother  of  Mr.  Stephen  Monahan,  and  in  whose 
house  he  lives,  stating  that  he  was  aware  that  for  several  days 
previous  Mr^  Stephen  Monahan  intended  to  leave  town  on  Monday 
last,  for  the  purpose  of  transacting  business  of  a  private  nature, 
and  not  for  the  purpose  of  avoiding  being  examined  as  a  witness 
in  this  case.  The  deponent  adds  that  the  nature  of  his  brother's 
visit  to  the  country  has  reference  to  some  lands  which  have,  within 
the  last  f  ortnight,come  into  the  possession  of  James  Henry  Monahan, 
and  that  he  went  for  the  purpose  of  purchasing  stock  for  said  lands 
at  the  fair  of  Loughrea  to-morrow  (Friday).  It  is  most  unwar- 
rantable to  charge  a  gentleman  with  leaving  town  for  the  purpose 
of  avoiding  the  service  of  a  summons  when,  if  the  commonest 
diligence  had  been  used,  his  attendance  might  have  been  secured. 
If  upon  the  evening  of  the  day  on  which  Mr.  Monahan  left  town 

(a)  It  atierwards  appeared,  upon  the  eTidence  of  the  aab-aberiflE^  who  was  examined  in 
support  of  the  challenge,  that  Mr.  Wheeler  had  left  Dablin  to  attend  a  committee  of  the 
Hoose  ef  Commons,  in  pnrsaance  of  the  Speaker's  warrant. 
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notice  had  been  served  on  the  crown  solicitor  stating  that  his   Th«  Qdebn 
presence  was  necessary,  it  would  have  been  possible,  by  sending,  j  j|,!Jij„„^. 

a  special  messenger  after  him,  to  have  him  in  court  to-day,  but        

they  don't  give  any  intimation  that  his  presence  will  be  required  ^o^n  and 
until  one  o'clock  yesterday,  when,  by  no  posibility,  could  this  Se^J^^  Act. 

gentleman  be  sent  for  and  brought  back  in  time.  But,  besides,  the        

affidavit  of  the  prisoner's  attorney  in  support  of  tlds  motion  is  Oiaiiange  to 
defective,  for  there  is  no  fact  stated  in  it  which  Mr.  Stephen  '°*  '"•^• 
Monahan  could  depose  to— no  material  fact  is  mentioned  of  which 
he  conld  give  evidence.  It  is  merely  stated  that  Mr.  O'Plaherty 
*'  is  advised  and  believes  that  sufficient  grounds  exist  for  challeng- 
ing the  array  of  the  panel  in  this  case/'  and  that  '^  he  believes  the 
said  Stephen  Monahan  will  be  a  most  indispensable  witness  to 
sustain  such  challenge ; " — ^no  grounds  are  stated  for  inducing  a 
belief  that  he  is  an  indispensable  witness,  or  that  he  can  prove  any 
facts  of  consequence,  if  the  facts  are  so,  there  should  have  been 
a  positive  affidavit  to  that  effect. 

HohneB. — ^The  allegation  that  the  witness  has  left  town  from  an 
improper  purpose  is  now  negatived,  therefore  that  charge  must 
be  withdrawn.  But  the  materiality  of  the  witness's  evidence  is 
not  affected  by  that,  nor  the  prisoner's  right  to  have  the  benefit 
of  his  testimony. 

The  Attomey-Oeneral — ^There  is  no  statement  whateyer  that  Mr. 
Monahan  is.  in  point  of  fact,  a  material  witness,  nor  can  I  see  any 
reason  for  requiring  his  presence,except  for  the  purpose  of  delay , and, 
therefore,  my  lords,  I  feel  warranted  in  opposing  this  appliction. 

Lbvbot,  B. — The  application  made  to  us  in  this  case  is  to 
postpone  the  trial  of  the  issue  now  joined  on  a  challenge  to  the 
array,  on  the  ground  of  the  absence  of  a  material  witness.  It 
is  always  required  that  a  statement  be  made  by  affidavit  of  the 
materiality  of  the  witness;  but  that  is  not  the  only  ^ound. 
Lord  Mansfield  says,  upon  a  similar  application  {The  King  y. 
jyBon,  1  Wm.  Blackst.  Rep.  514),  ''No  crime  is  so  great,  no 
proceedings  so  instantaneous,  but  that  upon  sufficient  grounds 
the  trial  may  be  put  off.  If  the  usual  form  of  the  affidavit  is  ob- 
served, and  there  is  no  special  ground  of  suspicion,  the  rule  goes 
of  coarse.  But  if  there  be  such  grounds,  it  is  refused,  unless 
the  party  will  go  into  further  and  minuter  circumstances ;  or  if  it 
appear  there  is  an  affected  delay,  the  rule  is  also  then  refused. 
Three  things  are  necessary  to  put  off  a  trial;  first,  that  the 
witness  is  really  material,  and  appears  to  the  court  so  to  be; 
second,  that  the  party  has  been  guuty  of  no  neglect ;  third,  that 
the  witness  can  be  had  at  the  time  to  which  the  trial  is  postponed." 
These  rules,  we  know  by  every  day's  experience,  are  required  to  be 
observed  even  in  capital  cases.  The  court  must  be  satisfied  that 
due  diligence  has  been  used  to  procure  the  attendance  of  the 
witness ;  that  due  diligence  consists  in  issuing  and  serving  a  sum- 
mons in  reasonable  time  to  enable  the  witness  to  attend  at  the 
trial.  I  know  no  rule  of  law  that  the  prisoner  is  not  to  make 
preparations  for  his  defence  until  the  very  day  is  fixed  for  his  trial. 
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Thb  Qubbk  Neither  I  or  jxxj  brother  Moore  know  any  rule  which  establishes 
that  proposition.  No  doubt,  if,  eyen  on  the  very  day  fixed  for  his 
trial,  he  satisfied  the  coart  that  he  was  ignorant  that  he  (the  wit- 
ness) could  give  material  evidence,  up  to  the  time  of  making  the 
application,  it  might  be  eyen  then  the  duty  of  the  court  to  postpone 
the  trial.  But  such  being  the  rule  of  law,  and  a  reasonable  rule  of 
practice,  the  duty  of  preventing  that  rule  from  being  abased  for 
the  purpose  of  delay,  or  obstructing  the  administration  of  justice, 
is  imposed  on  the  court.  Now  what  are  the  facts  in  this  case  ? 
The  prisoner  was  committed  on  the  13th  day  of  May,  when  he  was 
put  into  possession  of  the  grounds  of  his  committal.  Bills  of 
indictment  were  sent  up  to  the  grand  jury  on  the  first  day  of  the 
sessions  {20th  May),  and  their  attention  was  called  to  them  by  a 
charge  from  the  bench.  The  whole  case  was  then  developed ;  the 
prisioner  and  his  advisers  were  then  at  least,  apprised  of  the  case 
he  woald  have  to  meet,  and  on  Monday  the  bills  were  found.  On 
that  day  various  preliminary  matters  were  discussed,  which  left  no 
doubt  that  a  challenge  to  the  array  was  then  in  contemplation. 
On  Tuesday,  the  AUomey-Oeneral  called  on  the  court  to  fix  the 
trial  for  Wednesday,  and  we  were  about  to  fix  it,  when  there  was 
an  application  on  the  part  of  the  prisoner  to  postpone  the  trial  on 
the  ground  of  his  counsel  not  being  able  to  attend  on  that  day. 
The  Attorney'Oeneral}is,Ying  objected  to  the  delay  on  the  ground 
of  the  uncertainty  as  to  what  preliminary  proceedings  were  in- 
tended  to  be  taken  on  the  part  of  the  prisoner,  it  was  then  distinctly 
avowed  that  a  challenge  to  the  array  was  to  be  taken ;  but  on  a 
statement  by  the  prisoner's  counsel  that  in  his  opinion  the  trial 
woald  not  last  more  than  one  day,  including  the  challenge  to  the 
array,  the  Attorney ^Oeneral  consented  to  the  trial  being  post- 
poned till  Thursday.  To-day  an  application  is  made  to  violate 
that  arrangement,  and  to  postpone  the  trial  in  consequence  of  the 
dilleged  absence  of  a  material  witness  to  support  a  challenge  to 
the  array.  When  was  this  discovery  made  of  the  materiality  of  this 
witness  ?  The  affidavit  is  perfectly  silent  as  to  that  most  impor- 
tant matter.  Have  we  it  verified  by  the  affidavit,  that  the  party 
used  any  diligence  whatever  to  serve  a  summons  on  the  witness, 
or  take  any  step  whatever  to  procure  his  attendance,  until  after 
he  had  left  town  ?  Is  there  any  ground  to  satisfy  the  court  that 
whatever  materiality  there  might  be  in  the  testimony  of  this 
witness  was  anknown  to  the  prisoner  or  his  advisers,  whilst  the 
witness  was  in  town?  Or,  on  the  contrary,  do  not  all  the 
circumstances  of  the  case  lead  strongly  to  an  opposite  inference  ? 
Upon  the  whole  of  this  case,  therefore,  and  adverting  to  the  rule 
of  law  and  practice  so  necessary  to  be  sustained  for  the  ends  of 
justice,  we  feel  ourselves  bound  to  refuse  this  application. 

MooRB,  J. — After  what  has  been  said  upon  the  subject  by  my 
brother  Lefroy,  it  is  unnecessary  for  me  to  say  more  than  that  I 
concar  in  the  rule  which  has  been  pronounced  for  the^r^^  ground 
which  has  been  stated,  and  on  that  ground  only. 

Motion  refused* 
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The  CouBT  proposed  to  appoint  as  triers  the  foreman  of  the  Tbi  Qubbn 
county  of  Dnblin  grand  jury  and  the  grand  juror  next  him  on  the  j  ^jlj^^^j 

list,  which  nomination  not   having   been   objected   to   by  the     '  

Attomey^Oeneral  or  the  counsel  for  the  prisoner,  Thomas  James  Crown  «ind 
Qninton,  Esq.,  the  foreman,  and  William  Worthington,  Esq.,  the  ^^''J^^J*^^ 

next  to  him  on  the  list  of  the  county  grand  jury,  were  accordingly        

sworn  **  well  and  truly  to  try  the  challenge  to  the  array  in  this  Ciiaiieuge  to 
case,  and  a  true  verdict  give  according  to  the  evidence."  thearraj. 

Peter  Slevin,  a  witness,  called  in  support  of  the  challenge, 
having  stated  that  he  had  looked  through  the  panel,  was  then 
asked  by  Sir  Oolman  (yLoghlen  the  following  question  : — ^Are  you 
able  from  your  information  to  state  how  many  Roman  Catholics 
there  are  on  the  panel  ? 

The  Attorney-GeneraL'^l  object  to  that  question. 

LiVBOT,  B. — You  know  that  is  a  perfectly  irrelevant  question. 

Sir  Oolman  (yLoghlen  . — We  press  the  question ;  we  say  that 
on  this  panel  there  are  only  twenty-eight  Iloman  Catholics  out  of 
one  hundred  and  fifty  jurors  on  the  panel ;  we  also  say  that  there 
are  on  the  jurors'  books  two-thirds  Homan  Catholics  to  one-third 
Protestants ;  there  are  on  this  panel  only  about  one-sixth  Catholics 
to  five-sixthB  Protestants.  In  the  case  ef  Ada/ms  and  Langton 
(Keport  of  Maryborough  Special  Commission,  p.  239),  which  was 
tried  by  Bushe,  O.J.,  and  Sir  W.  Smith,  B.,  there  is  a  passage 
in  the  charge  of  the  Lord  Chief  Justice  to  the  triers  upon  a 
challenge  to  the  array,  which  applies  strongly  to  our  objection 
in  the  present  case.  He  says,  "  Your  duty  is  to  try  whether  this  is 
an  impartial  panel,  or  has  it  been  so  constructed  as  to  deprive  the 
prisoner  of  a  fair  trial  f  If  persons  have  been  left  off  the  panel, 
or  corruptly  placed  or  postponed  in  such  a  manner  and  to  such 
an  extent  as  would  deprive  the  prisoners  of  impartial  jurors,  or 
throw  them  into  the  power  of  jurors  prejudiced  agaiust  them,  this 
is  not  au  impartial  panel,  and  you  will  find  accordingly.''  Now 
my  lords,  I  say  that  applies  perfectly  to  our  case  ;  we  are  prepared 
to  prove  that  whilst  the  proportion  of  persons  qualified  to  be 
jurors  is  two-thirds  Catholics  and  one-third  Protestants,  the  pro- 
portion here  upon  the  panel  is  five-sixths  Protestants  and  one- 
sixth  Catholics.  From  this  fact  we  assert,  that  the  sheriff  has 
not  made  out  an  impartial  panel.  If  he  had,  it  would  be  dif- 
ferent from  what  it  is.  If  made  out  according  to  the  proportion  of 
Catholics  and  Protestants,  there  would  be  upon  it  two-thirds 
Catholics  and  one-third  Protestants.  But  putting  the  question 
of  religion  altogether  out  of  the  question,  if  the  names  are 
classified  alphabetically,  if  a  small  proportionate  number  of  those 
names  begin  with  the  letter  L.,  and  a  very  large  number  are 
classed  under  the  letter  M.,  and  that  it  was  found  that  on  the 
panel,  oat  of  the  names  taken  from  the  two  letters,  two-thirds 
were  taken  from  the  less  numerous  letter  L.,  and  but  one-third 
from  the  more  numerous  letter  M.,  I  ask,  would  not  that  look 
suspicious  ?  But  if  the  disproportion  is  shown  to  be  a  great  deal 
more  unequal  even  than  that,  is  it  not  natural  to  draw  the  inference 
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that  &ir  means  have  not  been  nsed  T  We  now  offer  this  eyidence  to 
show  that  in  this  instance  there  is  reason  to  believe  that  nn&ir 
means  have  been  nsed  in  the  formation  of  the  panel. 

Henn. — The  case  to  which  Sir  Oolman  (yLoghlen  has  referred  is 
sabstantially  an  authoritj  against  his  objection  to  this  arraj. 

Lefboy^  B. — I  should  like  to  know  what  the  requisite  propor- 
tion is  to  make  an  impartial  panel  T 

Henn. — The  question  here  is  whether  the  array  has  been  made 
in  a  corrupt  manner  and  from  a  partial  motive.  The  challenge  to 
the  array  in  Rex  v.  Adams  and  Langton  has  formed  a  precedent 
for  the  greater  portion  of  the  challenge  which  has  been  put  in 
here  to-day.  In  charging  the  triers  in  that  case^  Bushe,  C.  J., 
says^  ^'  That  very  plain  question  (whether  the  panel  was  im- 
partially arrayed)  Ims  led  to  the  discussion  of  another,  its  con- 
nexion with  which  I  am  unable  to  discover,  that  is,  whether  the 
Roman  Catholic  freeholders  of  the  Queen's  County  have  been 
returned  in  such  numbers  and  in  such  places  as  their  fair  preten- 
sions, on  the  score  of  rank  and  respectability,  entitle  them  to.'' 
^'  We  have  nothing  to  do  with  the  question  whether  that  com- 
plaint is  well  founded,  or  whether  the  evidence  you  have  heard 
has  not  afforded  a  sufficient  answer  and  explanation,  but  we  must 
confine  our  attention  to  the  single  question  whether  this  is  an 
impartial  panel."  '^  I  might  say  that  it  has  not  appeared  to  this 
moment  of  what  religion  the  prisoners  are.  And  it  would  be 
affectation  not  to  assume  that  they  are  Rpman  Catholics,  and  we 
know  from  the  crown  books  that  they  are  charged  with  an  offence 
connected  with  the  existing  insurrection ;  but  when  I  look  at  the 
words  of  the  challenge  I  cannot  imagine  to  myself  how  the  evi- 
dence we  have  heard,  supposing  all  the  inferences  claimed  from  it 
to  be  well  founded,  can  apply  to  the  question  before  us,  unless  we 
are  bound  to  identify  the  insurrection,  and  the  crimes  it  has  pro* 
duced,  with  the  religion  of  the  prisoners, — an  insult  and  calumny 
directed  against  my  Roman  Catholic  fellow-subjects  in  which  I 
cannot  consent  to  participate."  These  observations  apply  with 
g^reater  force  here.  It  does  not  appear  what  the  religion  of  the 
prisoner  is.  And  I  say  with  that  learned  judge  that  it  would  be 
an  insult  to  the  Roman  Catholics  entitled  to  serve  on  juries,  to 
say,  that  they  would  find  a  verdict  on  account  of  their  religion. 

Holmes. — ^We  don't  put  it  on  the  ground  of  religion.  If  a  man 
were  playing  hazard,  if  all  is  fair,  and  the  dice  are  not  loaded, 
there  can  be  no  honester  game ;  but  if  one  man  always  throws 
^'  crabs,"  as  it  is  called,  whilst  the  other  always  throws  in  his  own 
favour,  the  presumption  is  that  the  dice  are  loaded;  so,  in  this  case, 
there  is  strong  evidence  that  all  is  not  right.  If  the  natural  result 
of  the  proportionate  number  of  those  qualified  to  be  placed  on  the 
panel  should  be  that  there  would  be  on  it  two  Catholics  to  one 
Protestant,  and  that  we  find  so  far  from  that  being  the  case  there 
are  of  Protestants  five  to  one  on  the  panel,  is  it  not  the  natural 
presumption  that  there  has  not  been  fair  dealing  in  the  constFoo- 
tion  of  the  panel  f 
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LiFBOT,  B. — Suppose  there  were  a  great  many  rich  men  on  the  Thb  Queksi 
panel,  and  a  poor  man  was  to  be  tried^  or  that  there  were  a  great  j  yr^' 

many  very  poor  men  on  the  panel,  and  a  rich  man  was  to  be  tried,     '  

would  it  be  an  impartial  panel  ?  Crown  and 

Holmes.— I  would  say  not.  S^tiw  Act 

Lejrot,  B. — That  case  has  been  already  decided  the  other  way  " 

by  Lord  Tenterden,  who  has  pronounced  an  opinion  that  it  is  not  Cbaiienge  to 
an  objection.  ^  ■"■y- 

MooBE,  J. — The  judgment  to  which  I  have  come,  from  what  I 
haye  heard,  is  that  this  evidence  oaght  to  be  received.  The  object- 
tion  made  to  its  admissibility  is  that  it  is  irrelevant.  It  does  not 
appeartomymindthattheevidence  is  so  plainly,  and  palpably,  and 
clearly  irrelevant,  as  that  it  could  not  in  any  case  be  left  to  the 
triers,  with  other  evidence.  Let  me  put  this  case.  Suppose  that 
the  sheriff  was  proved  to  have  been  makinginquiries  about  persons 
as  to  their  religion,  and  after  those  inquiries,  left  them  on,  or  took 
them  off  the  panel,  would  not  the  evidence  in  such  case  be  appli- 
cable ?  And  though  possibly  and  probably  the  evidence  may 
ultimately  turn  out  not  to  be  relevant,  or  of  any  value,  I  think  it 
safer  in  the  first  instance  to  admit  it. 

The  Attorney 'Oeneral. — In  the  case  at  the  Maryborough  Special 
Commission,  the  admission  of  the  evidence  referred  to  in  Chief 
Justice  Bushels  charge  was  not  objected  to.  I  contend  that  the 
sheriff  is  not  bound  to  put  his  hand  into  a  balloting-box  and 
take  out  the  names  of  jurors  by  chance ;  if  he  selects  the  names 
honestly  and  fairly  from  the  jurors'  book,  that  is  all  that  can  be 
required  of  him. 

Sir  Colman  OLoghlen. — But  that  is  just  the  question  to  be  tried 
upon  this  challenge. 

LiVBOT,  B. — ^It  is  much  safer,  in  accordance  with  the  opinion 
of  my  brother  Moore,  to  admit  the  evidence  at  present,  and  then, 
if  it  be  clearly  irrelevant,  to  exclude  it  when  we  come  to  charge 
the  triers. 

The  examination  of  the  witness  was  then  proceeded  with.     He  • 
stated  that  he  had  examined  the  panel,  and  that  there  were  twenty- 
four  or  twenty-five  Boman  Catholics  upon  it. 

The  witness  was  then  asked  did  he  assist  in  examining  the 
names  on  the  jurors'  book. 

The  Attorney 'General  objected  to  any  evidence  being  given  of 
the  contents  of  the  jurors'  book,  the  book  not  being  produced. 

A  document  purporting  to  be  a  copy  of  the  general  lists  of 
jurors,  prepared  pursuant  to  the  stat.  3  &  4  Will.  4,  c.  91,  and  of 
which,  when  revised  by  the  recorder  in  open  court,  and  signed  by 
him,  the  jurors' book  is  composed,  was  put  into  the  witness's  hands 
for  the  purpose  of  enabling  him  to  state  from  it  the  relative 
number  and  disposition  of  the  names  of  Protestants  and  Catholics 
on  the  jurors'  book  and  the  panel.  This  was  objected  to  on  behalf 
of  the  crown. 

Holmes. — It  is  to  be  presumed  that,  when  this  document  pur- 
ports to  be  printed  for  a  public  purpose,  it  is  a  correct  copy. 
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Moore,  J. — How  coald  the  witness  state  that  it  is  a  copy  of  the 
jurors'  book  ? 

Lb?roy,  B. — It  is  quite  an  elementary  rule  of  law  that  where 
the  original  is  in  existence,  a  copy  is  not  evidence. 

Sir  Colman  OLoghlen, — The  jurors^  book  is  in  the  clerk  of  the 
peace's  office,  within  the  precincts  of  the  court,  and  would  be 
produced  by  the  officer,  if  the  court  ordered. 

This  the  court  declined  to  do,  and  the  witness  was  withdrawn. 

Francis  Dowling  proved  that  he  had  attended  at  the  revision  of 
the  jury  lists  for  the  present  year  before  the  recorder,  and  took  a 
list  of  the  jurors  placed  on  the  revised  list  by  the  recorder  in  open 
court.  In  answer  to  the  Attorney -Oeneral,  he  stated  that  he  did 
not  compare  the  copy  of  the  lists  now  produced  with  the  list  as 
revised  by  the  recorder,  after  it  had  been  made  up  and  signed  by 
the  recorder. 

Sir  Colman  OLoghlen. — We  now  propose  to  prove  that  this  list 
which  we  offer  in  evidence  is  a  copy  of  the  jurors'  list  revised  in 
open  court  by  the  recorder,  and  of  which,  when  so  revised,  the 
jurors'  book  is  composed. 

The  Attorney 'General  objected  to  the  document  being  received 
in  evidence. 

Lefbot,  B. — The  thing  from  which  the  sheriff  is  to  take  his 
panel  is  the  jurors'  book,  and  nothing  can  be  evidence  of  the  con- 
tents of  the  book  except  the  book  itself,  unless  the  Act  of  Parlia- 
ment dispenses  with  its  production,  and  makes  something  else 
evidence  of  it. 

Holmes, — The  clerk  of  the  peace  has  refused  to  produce  the 
jurors'  book  without  an  order  from  the  court ;  but,  even  if  it  were 
produced,  the  witness  would  take  a  considerable  time  to  make  an 
analysis  of  it  similar  to  that  which  he  made  of  the  book  which  has 
been  already  produced,  and  which  copy  the  prisoner  has  been 
forced  to  make  use  of,  as  he  had  not  access  to  the  original  book. 

The  Altomey 'General. — It  was  quite  competent  to  the  prisoner's 
agent  to  have  gone  into  the  office  of  the  clerk  of  the  peace,  and 
to  compare  the  panel  with  the  jurors'  book.  They  want  now  to 
have  a  postponement  of  the  trial,  perhaps  till  the  day  after  to- 
morrow, to  investigate  the  names  on  the  book,  when  they  could 
have  got  this  information  which  they  now  seek  in  time,  if  they 
had  applied  in  the  proper  quarter. 

Lefroy,  B. — We  are  clearly  of  opinion  that  the  document  offered 
in  evidence  can  by  no  means  be  received  as  evidence  of  the  con- 
tents of  the  jurors'  book.  Then  we  are  asked  to  postpone  the 
trial,  and  to  give  an  order  for  the  production  of  the  jurors  book,  in 
order  to  give  an  opportunity  of  investigating  the  religion  of  the 
several  jurors,  and  making  an  analysis  to  show  the  proportion  of 
jurors  of  different  religious  persuasions  on  the  book,  and  comparing 
that  with  the  proportion  in  which  they  appear  on  the  panel.  But 
unless  the  law  has  ascertained  what  that  proportion  should  be,  and 
that  the  court  can  thus  have  some  standard  in  reference  to  which 
to  direct  the  triers,  it  would  be  a  nugatory  and  irrelevant  inquiry. 
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as  well  as  invidioas  and  objectionable,  for  the  reasons  so  well  Thb  Qubik 
expressed  by  the  late  Chief  Jastice  Bnshe,  in  the  case  referred  ,  «  "'  ^^^ 
to.(a)     We  must,  therefore,  refase  this  application.  '  

John  Bruton,  a  person  whose  name  did  not  appear  on  the  panel.  Grown  and 
having  been  called  as  a  witness  in  support  of  the  challenge,  stated  g?!!S|°®^gt^ 

that  he  had,  notwithstanding,  received  a  snmmons  to  attend  as  a        

juror.     The  witness  was  now  asked  by  Sir  Oohnan  (yLoghlen  the  GhaUrage  to 
following  question  :  What  is  your  reUgion  T  *^*  •'^y- 

The  AUomey-Oeneral  objected  to  the  question. 

LvFBOY,  B. — ^I  don't  see  any  reason  at  present  for  admitting 
this  evidence. 

Sir  Colman  (yLoghlen* — I  submit  that  it  is  evidence  to  show 
partiality  on  the  part  of  the  sheriff,  that  before  the  arrest  of  Mr. 
Mitchell,  Bruton  had  been  summoned  to  attend  this  court  as  a 
juror,  but  afterwards  his  name  was  not  placed  on  the  panel. 

Lbfbot^  B.— First  prove  the  service  of  the  summons  on  the 
witness. 

Service  of  the  summons  on  the  witness  (who  stated  that  he  was 
not  personally  served  with  it,)  not  having  been  satisfactorily 
proved,  he  was  withdrawn. 

John  Kosborough,  a  person  who  was  proved  to  have  been 
served  with  a  summons  to  attend  as  a  juror,  but  whose  name  was 
not  on  the  panel,  was  asked  what  his  religion  was. 

Letbot,  B. — It  is  quite  irrelevant. 

The  question  was  disallowed.  And  also  in  the  case  of  E.  J. 
Milliken,  who  was  examined  for  the  purpose  of  showing  that 
though  he  had  been  only  summoned  on  the  previous  Friday 
evening,  yet  he  had  been  placed  on  the  panel,  the  same  question 
was  put  and  disallowed  by  the  court. 

H.  S.  French,  Esq.,  the  high  sheriff  of  the  city  of  Dublin,  and 
Mr.  Hamilton,  his  returoing  officer,  were  exanined  in  support 
of  the  challenge  by  the  prisoner's  counsel,  and  cross-examined 
by  the  counsel  for  the  crown.  They  stated  that  they  had  pre- 
pared the  panel,  but  distinctly  negatived  the  charges  of  partiality 
and  corruption  in  the  formation  of  it,  or  that  they  had  received 
any  suggestion  on  the  subject  from  anyone  connected  with  the 
prosecution,  or  that  they  selected  out  of  the  jurors'  book  the 
names  upon  it  from  a  knowledge  of  the  religion  or  politics  of  the 
parties.  The  clerk  of  the  crown  and  the  sub-sheriff  having  also 
been  examined,  and  the  evidence  in  support  of  the  challenge 
having  closed  without  the  testimony  of  the  sheriff  or  his  returning 
officer  being  in  any  way  contradicted. 

The  Attorney 'Oeneral  submitted  that  the  allegations  contained 
in  the  challenge  had  been  refuted  by  the  evidence  adduced  in 
support  of  it,  and  that  there  was  no  evidence  to  go  to  the 
triers  to  sustain  the  challenge,  and  therefore  declined  making 
any  further  observation  upon  the  issue  to  be  tried. 

Thomas  J.  Quinton,  Esq.,  one  of  the  triers,  having,  by  desire 
of  the  court,  read  out  the  issue  sent  to  them,  which  was  to  try 

(a)  8m  Mongao's  Report  of  the  Maryborough  Special  Gommiadon  in  1889,  p.  286 
VOL.  ni.  J> 
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The  Queen   and  inquire  whether  the  array  of  the  panel  was  well,  equally,  and 
J.  MiTCHEL.   ii^ipartially  made  by  the  said  sheriff  and  his  t)flSicers,  according  to 

the  duty  of  his  office  or  not. 

Crown  and  Leprot,  B.,  (addressing  the  triers.) — That,  gentlemen,  is  the 

SecnrUies  Act.   ^^©8^0^  which  you  have  to  try.     Every  person  who  could  by 

possibility  give  you  information  upon  that  question,  involving,  as 

Challenge  to     it  doos,  ouo  of  the  most  important  duties  of  the  sheriff,  and  his  due 

a""ay-  performance  of  it,  has  been  produced,  every  opportunity  of  satis- 
fying your  minds  has  been  afforded;  you  have  heard  the  examina- 
tion 01  those  witnesses  who,  if  there  had  been  any  corrupt  motive 
or  practice  in  the  conduct  of  the  high  sheriff  in  forming  that 
panel,  must,  from  their  position,  have  been  acquainted  with  it ; 
you  have  heard  the  persons  who  made  out  the  panel  (the  sheriff 
and  his  retaming  officer)  state  on  their  oaths  that  they  had  made 
that  panel  impartially,  and  that  they  had  no  communication, 
direction,  or  understanding  from  or  with  any  person  so  as  to 
influence  their  judgment,  and  that  they  had  no  partial  or  corrupt 
view  in  selecting  the  names  upon  it ;  that  they  only  selected  them 
with  a  view  to  the  respectability  and  character  of  the  parties 
selected.  They  have  been  closely  sifted  upon  the  subject;  if  you 
find  any  grounds  upon  which  you  can  on  your  oaths  impute  to 
the  sheriff  or  his  officers  anything  which  brings  him  or  them  within 
the  charge  of  partiality,  or  what  is  called  unindifferency  in  the 
framing  of  the  panel,  you  will  find  for  the  challenge ;  but,  on 
the  other  hand,  if  you  find  no  such  grounds,  you  will  find  against 
it,  and,  in  our  opinion,  and  you  have  a  right  to  know  that  opinion, 
there  is  no  evidence  whatever  to  sustain  the  charge  of  partiality 
or  unindifferency  in  the  formation  of  the  panel  by  the  sheriff  or  his 
officers,  and  you  will  be  warranted  in  finding  against  the  challenge. 
The  Triers  found  against  the  challenge. 

The  panel  was  then  called  over,  and  after  twenty  peremptory 
challenges  on  behalf  of  the  prisoner,  and  thirty-nine  jurors  being 
set  aside  on  behalf  of  the  crown,  a  jury  was  sworn,  and  it 
being  then  five  o^clock,  the  trial  was  adjourned  on  the  motion  of 
the  Attorney 'Oeneral,  until  the  following  morning,  the  prisoner's 
counsel  not  objecting,  (a) 

Friday,  May  28. 

The  jurors  having  been  called  over,  and  having  answered  to 
their  names,  the  trial  was  proceeded  with. (6) 

Pierce  George  Barron,  Esq.,  a  resident  magistrate,  a  witness 

(a)  The  jury  were  bronght  to  a  neighbouring  hotel  in  the  charge  of  sworn  bailifis,  and  were 
there  provided  with  beds  and  refretihinents,  and  were  bronght  hack  to  court  in  like  m&noer  on 
the  following  morning. 

(6)  The  evidence  offered  to  sastain  the  indictment  in  this  case  whs  statutable  evidence ;  under 
the  |irovisions  of  6  &  7  Will.  4,  c.  76,  of  the  prisoner  being  sole  proprietor  of  the  newspaper 
called  The  United  Irishman  ;  proof  of  the  publication  of  those  numbers  of  The  United 
Iriehmai^  containing  the  articles  specified  in  the  indictment,  bj  proof  of  lodgment  in  Stamp 
Office  of  copies,  higned  hy  the  priMoner,  of  those  numbers  of  the  paper,  and  proof  of  the  pur- 
'  chase  of  copies  at  the  office  of  the  paper,  and  that  those  places  were  within  the  venue  laid  in 
the  indictment.  Evidence  was  aUo  offered  to  show  that  the  prisoner  spoke  a  speech  at 
Limerick  to  the  purport  of  the  printed  ttpeech,  the  publication  of  which  was  charged  in  the 
indictment  as  one  of  the  overt  acts,  but  the  court  refused  to  admit  the  evidence,  except  so  far 
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produced  on  behalf  of  the  crown,  stated  that  he  was  at  an  enter-   The  Qnssir 
tainment  given  in  Limerick^  and  saw  Mr.  Mitchel  there.  j  mitohil. 

Holmes  objected  that  the  evidence  was  irrelevant.  

MooBB^  J. — It  may  be,  or  it  may  not.  ^^  *°<* 

The  evidence  was  received.     The  witness  was  asked.  Did  you  SecaSlw  Act. 

hear  him  speak  f  

The  question  was  objected  to,  but  the  objection  was  overruled.  Evidence. 
The  witness  having  stated  that  he  heard  the  prisoner  speak  on 
the  occasion  referred  to,  was  then  asked.  Did  you  hear  him  speak 
a  speech  to  the  purport  of  the  report  which  you  have  heard  read 
(the  speech  at  Limerick  published  in  The  United  Irishman  of  the 
6th  May,  1848)  ? 

LsFBOT,  B. — Really  you  have  laid  no  overt  act  for  the  speaking  Overt  act. 
of  this  speech.  The  evidence  of  speaking  under  this  statute  is  to 
be  treated  with  peculiar  strictness.  His  speaking  this  speech  has 
neither  been  laid  as  an  overt  act,  nor  charged  in  the  indictment. 
If  the  evidence  be  offered  with  a  view  to  identify  Mr.  Mitchel  as 
the  person  who  is  reported  to  have  spoken  that  speech,  so  far  it 
may  be  offered,  but  not  further.     That  is  our  opinion. 

The  prisoner's  counsel  admitted  that  the  Mr.  Mitchel  mentioned 
in  the  report  of  the  speech  was  the  prisoner. 
The  case  of  the  prosecution  having  closed. 
Holmes^  for  the  prisoner,  objected  that  it  was  not  laid  in  the 
indictment  what  the  specific  counsels  or  measures  were  which,  in 
the  several  counts,  the  prisoner  was  charged  with  seeking  to 
compel  Her  Majesty  to  change,  and  that  there  was  no  evidence  to 
go  to  the  jury  of  a  design  to  compel  Her  Majesty  to  change,  any 
specific  measures  or  counsels. 

The  Court  overruled  the  objection,  Lbfboy,  B.,  observing  that  Evidence  to 
the  charge  appeared  on  the  record,  and  the  court  would,  if  neces-  *°»**j°  *°<^*®'" 
sary,  at  a  future  stage  of  the  trial,  refer  to  the  objection.  Accord-  °*®° 
ingly,  in  charging  the  jury  upon  this  part  of  the  case,  the  following 
observations  were  addressed  to  them  : — 

MooBE,  J. — It  will  be  necessary  to  occupy  some  small  portion  of  The  meabures 
your  time  in  explaining  that  part  of  the  indictment  which  refers  J^i,tch  pmoner 
to  the  compassing  to  levy  war,  to  compel  Her  Majesty  to  change  compassed  to 
her  measures  and  counsels.     You  have  been  told  that  no  measures  ^•^J  ^»^  "<»' 
were  specified.     Gentlemen,  it  is  very  true  that  there  is  no  speci-  Je^^i^'d  oV** 
ficationin  the  indictment  of  any  measures  or  counsels,  but  it  is  my  proved. 
duty,  and  I  have,  I  believe,  in  this  the  concurrence  of  my  brother 
judge,  that  in  order  to  constitute  this  offence  it  is  not  necessary  in 
point  of  law  to  specify  in  the  indictment  any  particular  measures, 
or  in  point  of  evidence  to  give  proof  of  any  particular  measures. 
We  are  dealingwith  an  intent — we  are  to  collect  what  was  passing 
in  his  (the  prisoner's)  mind,  and  we  can  only  collect  it,  in  this  case, 
from  his  expressions  or  his  printings,  but  if,  because  he  kept  secret 
in  his  own  mind  what  measures  he  intended  to  compel  her  to 

as  it  showed  tbe  pereon  meant  in  the  printed  speech  to  be  the  prisoner,  which,  however  was 
admitted  hj  hifl  counsel,  and  what  the  precise  object  was  in  offering  the  evidence  did  not 
clfarly  appear.     No  evidence  was  offered  for  the  defence. 

D   2 
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Tub  Qubkn  cliaDge,  though  He  mi^t  be  doing  what  he  considered  would  have 
a  tendency  to  compel  Her  Majesty  to  change  certain  measures^  if 
the  prisoner's  counsel  be  right  in  point  of  law,  it  could  never  be 
made  the  subject  of  an  indictment,  as  the  particular  measures 
contemplated  by  the  prisoner  could  never  be  known.  In  a  case 
which  was  cited  {Thistlewood's  case,  33  St.  Tr.  682)  the  law  is  laid 
down  on  the  subject  by  Lord  Tenterden,  one  of  the  ablest  judges, 
both  in  his  charge  to  the  petty  jury  and  to  the  grand  jury.  He 
never  raised  a  question,  nor  was  it  raised  by  the  able  counsel  on 
either  side.  I  have  the  concurrence  of  my  brother  judge  to  tell 
you  that,  in  point  of  law,  it  was  not  necessary  to  have  laid  in  the 
indiotment  the  specific  measures — nor  was  it  necessary  to  give 
evidence  of  the  specific  measures — ^for  the  compelling  a  change, 
in  which  he  (the  prisoner)  intended  to  levy  war,  if  you  should  be 
satisfied  that  it  was  his  intention  to  levy  war  to  compel  her  to 
change  them.  Verdict,  Guilty. 

May  27. 

The  prisoner  was  brought  up  to  the  bar  of  the  court,  and 
sentenced  to  be  transported  for  fourteen  years. 

The  Attorney 'General  then  requested  that  the  judgment  might 
be  entered  on  each  count,  to  which  the  court  acceded. 

Counsel  for  the  crown: — The  Attorney -General ;  Henn,  Q.C. ; 
The  Hon.  John  Plunket,  Q.C. ;  Baldwin,  Q.C. ;  Whiteside,  Q.C.  j 
Smyly :  and  John  Perrin. 

Counsel  for  the  prisoner : — Robert  Holmes ;  Sir  Colman 
O'Loghlen ;  J,  E,  Pigot ;  and  John  0'  Ha^an. 

Agent  for  the  crown  : — Kemmis  (crown  solicitor) . 

Agent  for  the  prisoner  : — Martin  Francis  0' Flaherty. 


COURT  OF  EXCHEQUER. 

February  26,  1848. 
Ryalls  v.  Reginam.  (a) 

Perjury — Indictment — Summons  to  tax  an  attorney's  bill — Lunar  or  calendar 
month — Several  counts — General  verdict  and  judgment. 

In  an  indictment  for  perjuiy  alleged  to  have  been  committed  in  an  affidavit 
sworn,  before  showing  cause,  in  answer  to  an  application  by  an  attorney  for 
taxation  of  his  bill  after  the  expiration  of  one  "  month  '*  from  its  delivery, 
it  is  not  necessary  to  negative  any  application  by  the  party  chargeable 
before  the  expiration  of  the  month,  inasmuch  as  the  judge  would  have  juris  ^ 
diction  to  issue  the  summons  and  commence  the  inquiry  whether  any  such 
application  had  been  made  or  not. 

The  indictment  used  the  word  "  month :  " 

Held,  that  as  the  stat,  6^7  Vict  c.  73,  was  expressly  referred  to  in  the 

indictment,  the  same  construction  must  be  given  to  that  word  in  the  indict- 

msnt  as  in  the  statute ;  and  that  therefore  it  must  be  held  to  mean  "  calendar 

month" 

(a)  Reported  bjr  A.  Bittleston,  Esq.,  Barrister^t-Lair. 


CRIMIlfAL  1.AW   CASES.  37 

A  count  of  an  indictment  for  perjury  concluding  thus,  *'  And  so  the  jurors, 
4rc.,  did  say  that  the  said  J.  N.  R.,  ^c,  did  commit  wilful  and  corrupt 
perjury,^*  in  not  had,  because  the  whole  averment  may  he  rejected  as 
surplusage. 

The  affidavit  denied  the  retainer : 

Held,  that  the  retainer  was  a  material  fact  to  be  ascertained,  and  that 
therefore  perjury  might  properly  be  assigned  upon  the  statement  denying  it, 

"  Misdemeanor  "  is  nomen  collectivum ;  and  therefore  where  the  venire  was  to 
try  **  whether  the  said  J,  N.  R,  be  guilty  of  the  perjury  and  misdemeanor 
aforesaid  or  not  guilty ; "  and  the  verdict  was  "  guiUy  of  the  perjui*y  and 
misdemeanor  aforesaid,  in  manner  and  form  as  by  the  said  indictment  is 
supposed  against  him .  ** 

Held,  that  there  vjas  no  uncertainty  in  either ;  that  both  the  venire  and  the 
verdict  applied  to  all  the  counts ,  and  that  a  genercU  judgment  of  imprison- 
ment "  upon  the  premises,"  vxis  good, 

THIS  was  a  writ  of  error  bronght  upon  the  following  record : —      Btalls 
Yorkshire,  to  wit. — Be  it  remembered,  that  at  the  special     r^oiham. 

session  of  goal  delivery  and  oyer  and  terminer,  holden  at  York,        

&c.,  on  Saturday,  the  6th  day  of  December,  in  the  ninth  year  of  Peijurj. 
Qneen  Victoria,  &c.,  by  the  oath  of,  &c.,  it  is  presented  that  one  i„^jc^^( 
William  Unwin,  after  the  passing  of  a  certain  Act  of  Parliament, 
&c.,  (6  &  7  Vict.  c.  78),  and  before  and  at  the  time  of  the  commit- 
ting the  offence  hereinafter  mentioned,  was  an  attorney  practising 
in  England,  and  was  duly  admitted  and  practising  as  such  attorney 
in  Her  Majesty's  Court  of  Exchequer  at  Westminster,  and  had 
done  and  transacted  business  as  such  attorney  in  her  said  Court  of 
Exchequer,  for  and  on  behalf  of  J.  N.  Byalls,  late  of,  &c.,  and  of 
J.  Ironsides,  and  on  the  retainer  and  at  the  request  of  the  said 
J.  N.  Byalls ;  and  the  said  J.  N.  Byalls,  and  the  said  J.  Ironsides, 
then  and  there  became  and  were  indebted  in  a  large  sum  of  money 
to  the  said  W.  Unwin,  for  fees,  charges,  and  disbursements  for  the 
business  so  done  and  transacted  for  the  said  J.  N.  Uyalls  and  the 
said  J.  Ironsides,  by  the  said  W.  Unwin  as  aforesaid,  and  the  said 
W.  Unwin  afterwards  and  before  the  committing  of  the  said  offence 
hereinafter  mentioned,  to  wit,  on,  Ac,  so  being  such  attorney  as 
aforesaid,  did  deliver  to  the  said  J.  N.  Byalls  and  the  said  J.  Iron- 
sides (they  the  said  J.  N.  Byalls  and  the  said  J.  Ironsides,  then 
and  there  being  the  parties  to  be  charged  therewith),  a  bill  for  the 
fees,  charges,  and  disbursements  for  the  said  business  so  done  and 
transacted  by  the  said  W.  Unwin,  as  such  attorney  as  aforesaid, 
which  said  bill  was  then  and  there  sabscribed  with  the  proper 
handwriting  of  him  the  said  W.  Unwin,  so  being  such  attorney  as 
aforesaid ;  and  that  no  application  was  made  to  the  said  Court 
of  Exchequer,  go  being  the  Court  in  which  the  said  business  was 
so  done  and  transacted  as  aforesaid,  or  to  any  judge  thereof,  or  to 
any  court  or  judge  whatever,  by  the  said  J.  N.  Byalls  and  the  said 
J.  Ironsides,  so  being  the  parties  charged  by  the  said  bill,  or  by 
either  of  them,  within  one  month  after  the  said  delivery  of  the  said 
billj  nor  did  the  Court  of  Exchequer,  &c.,  within  one  month,  &c. 
refer  the  said  bill  and  the  demand  of  the  said  W.  Unwin  as  such 
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attorney  as  af  eresaid  thereupon^  to  be  taxed  by  the  proper  or  any 
officer  of  the  said  Court  of  Exchequer^  or  of  any  other  court.    And 
by  the  juries  aforesaid^  upon  their  oath  aforesaid^  it  is  further  pre- 
sented^ that  afterwards^  and  after  the  expiration  of  one  month  after 
the  delivery  of  the  said  bill  as  aforesaid^  and  before  the  committing 
of  the  said  offence  hereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c., 
the  said  W.  TJnwin,  so  being  such  attorney  as  aforesaid  (the  said 
bill  then  and  there  remaining  due,  unpaid,  and  unsatisfied  to  him 
the  said  W.  TJnwin),  did  make  application  to  Sir  R.  M.  Rolfe, 
Knt.,  then  and  there  being  one  of  the  judges  of  the  said  Court  of 
Exchequer,  in  which  the  said  business  was  so  done  and  transacted 
by  the  said  W.  Unwin  as  aforesaid  in  the  matter  of  him  the  said 
W.  Unwin,  to  refer  the  said  bill  so  delivered  as  aforesaid,  and  the 
demand  of  him  the  said  W.  Unwin  thereupon,  to  be  taxed  and 
settled  by  the  proper  officer  of  the  said  Court  of  Exchequer.  And 
thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  Sir  R.  M. 
Rolfe,  so  being  the  judge  of  the  said  Court  of  Exchequer  as  afore- 
said, issued  a  summons  in  the  matter  of  the  said  W.  Unwin, 
requiring  the  said  J.  Ironsides  and  the  said  J.  N.  Ryalls,  or  their 
attorney  or  agent,  to  attend  the  said  Sir  R.  M.  Rolfe,  at  his 
chambers  in  Rolls  Gardens,  on,  &c.,  to  show  cause  why  (amongst 
other  things)  the  said  W.  Unwinds  bill  of  costs  in  the  causes  and 
matters  delivered  to  the  said  J.  Ironsides  and  J.  N.  Ryalls,  should 
not  be  referred  to  the  master  of  the  said  Court  of  Exchequer  to 
be  taxed,  (the  said  bill  of  costs  in  the  said  summons  mentioned, 
then  and  there  being  the  said  bill  for  the  fees,  charges,  and  dis- 
bursements for  the  said  business  so  done  and  transacted  by  the 
said  W.  Unwin,  as  such  attorney  as  aforesaid,  and  so  delivered  by 
the  said  W.  Unwin  as  aforesaid). 

And  by  the  jurors  aforesaid,  upon  their  oath  aforesaid,  it  is 
further  presented  that  the  said  J.  N.  Ryalls,  afterwards  and 
before  the  time  appointed  for  showing  cause,  and  before  showing 
cause  against  the  said  application  and  the  said  matters  mentioned 
in  the  said  summons,  to  wit,  on,  &c.,  at,  &c.,  came  before  H.  W., 
then  and  there  being  a  commissioner  duly  authorized  and  appointed 
to  take  and  receive  affidavits  touching  and  concerning  matters 
depending  in  the  said  Court  of  Exchequer,  and  touching  and 
concerning  the  matter  of  the  said  W.  Unwin,  in  the  said  summons 
mentioned;  and  it  then  and  there  became  and  was  material  in 
showing  cause  why  the  said  bill  of  costs,  in  the  said  summons 
mentioned,  should  not  be  referred  to  the  said  master  to  be  taxed, 
as  in  the  summons  mentioned,  to  ascertain  whether  the  said  J.  N. 
Ryalls  did  retain  or  employ,  or  otherwise  authorize  the  said 
W.  Unwin  to  act  as  attorney  for  him  the  said  J.  N .  Ryalls  and 
the  said  J.  Ironsides,  or  for  either  of  them,  in  or  about  the 
business  mentioned  in  the  said  bill  of  costs  of  the  said  W.  Unwin, 
in  the  said  summons  mentioned,  or  in  or  about  any  part  of  such 
business,  and  whether  the  said  J.  N.  Ryalls  had  ever  retained  or 
employed  the  said  W.  Unwin  to  act  as  attorney  or  agent  for  him 
the  said  J.  N.  Ryalls.     And  the  said  J.  N.  Ryalls  so  having  come 
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aad  being  before  the  said  H.  W.^  so  being  snch  commissioner      Ryali^ 
so  authorized  and  appointed  as  aforesaid,  then  and  there  produced  ^' 

a  certain  affidavit  in  writing  of  him  the  said  J.  N.  Byalls  in  the        _J_ 
matter  of  the  said  W.  Unwin,  in  the  said  Court  of  Exchequer,  and  Perjarj. 
then  and  there  before  the  said  H.  W.,  in  due  form  of  law,  was        ' 
sworn  and  tookhis  corporal  oath  upon  the  Holy  Gospel  of  God  con- 
cerning the  truth  of  the  matters  contained  in  the  said  affidavit  (he 
the  said  H.  W.  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls  in 
that  behalf) ;  and  that  the  said  J.  N.  Byalls  not  having  the  fear 
of  Gh>d  before  his  eyes,  but  intending  to  cheat  and  defraud  the 
said  W.  Unwin  of  the  said  fees,  charges,  and  disbursements,  then 
and  there,  upon  his  oath  aforesaid,  before  the  said  H.  W.,  (he  the 
said  H.  W.  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls 
in  that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  and  ma- 
liciously, in  and  by  his  said  affidavit  in  writing  in  the  matter  of 
the  said  W.  Unwin,  in  the  said  Court  of  Exchequer,  did  depose 
and   swear   (amongst    other   things)   in   substance  and  to  the 
effect  following,  tlubt  is  to  say,  that  he  the  said  J.  N.  Byalls, 
referred  to  in  the  summons  of  the  Honorable  Baron  Bolfe  in  that 
matter  (meaning  the  summons  of  the  said  Sir  B.  M.  Bolfe,  Knight, 
in  the  said  matter  of  the   said  W.  Unwin  above  mentioned), 
did  not   retain    or   employ  the    said  W.  Unwin  (meaning  the 
said  W.  Unwin)  to  act  as  attorney  for  him  (meaning  the  said 
J.  N.  Byalls),  and  J.  Ironsides  (meaning  the  said  J.  Ironsides), 
also  mentioned  and  referred  to  in  the  said  summons,  or  for  either 
of  them,  in  and  about  the  business  mentionedinthe  said  W.Unwin's 
bill  of  costs  delivered  to  him  the  said  J.  N.  Byalls  and  the  said 
J.  Ironsides,  (meaning  the  said  bill  of  costs  in  the  said  summons 
mentioned,  and  the  bill  so  delivered  by  the  said  W.  Unwin  to 
the  said  J.  N.  Byalls  and  the  said  J.  Ironsides  as  aforesaid),  or 
in  or  about  any  part  of  such  business ;  and  that  he  the  said 
J.  N.  Byalls  never  retained  or  employed  the  said  W.  Unwin  to 
act  as  attorney  or  agent  for  him  the  said  J.  N.  Byalls,  in  any 
cause  or  matter  whatever,  as  in  and  by  the  said  affidavit  of  the 
said  J.  N.  Byalls,  in  the  said  matter  of  the  said  W.  Unwin,  more 
fully  and  at  large  appears ;  whereas,  in  truth  and  in  fact,  the 
said  J.  N.  Byalls  did,  to  wit,  on,  &c.,  at,  &c.,  retain  and  employ, 
and  authorize  the  said  W.  Unwin  to  act  as  attorney  for  him 
the  said  J.  N.  Byalls  and  J.  Ironsides,  in  and  about  the  business 
mentioned  in  the  said  W.  Unwinds  bill  of  costs,  so  delivered  to 
the  said  J.  N.  Byalls  and  the  said  J.  Ironsides  as  aforesaid,  and  in 
and  about  every  part  of  such  business ;  and  whereas,  in  truth  and 
in  &ct,  the  said  J.  N.  Byalls  had,  to  wit,  on,  &c.,  at,  &c.,  retained 
and  employed  the  said  W.  Unwin  to  act  as  attorney  and  agent  for 
him  the  said  J.  N.  Byalls,  in  the  said  business  in  the  said  Court 
of  Exchequer  as  aforesaid.     And  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  did  say  that  the  said  J.  N.  Byalls,  on,  &c., 
at,  &c.,  before  the  said  H.  W.  (he  the  said  H.  W.  then  and  there 
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haying  snch  lawful  and  competent  power  and  aathority  as  afore- 
said)^ by  his  own  act  and  consent^  and  of  his  own  most  wicked 
and  corrupt  mind^  in  manner  and  form  aforesaid^  f alsely^  wickedly, 
wilfully,  and  corruptly  did  commit  wilful  and  corrupt  peijury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  oi  the  statute 
iu  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Tne  2nd  count  differed  from  the  first  only  in  stating  that  the 
business  was  done  on  the  retainer  of  J.  N.  Byalls  and  J.  Ironsides. 
The  3rd  and  4th  counts  were  the  same  as  the  1st  and  2nd 
counts  respectively,  except  that  the  averment  negativing  any 
application  to  the  Court  of  Exchequer  by  the  parties  chargeable 
within  a  month,  was  omitted. 

The  record  then  proceeded  to  set  forth  a  t^entre  to  the  defendant 
to  appear  and  "  answer  the  premises  '^  at  the  next  gaol  delivery  for 
the  county  of  York,  and  his  appearance  in  obedience  thereto. 
It  then  proceeded  :  '^  And  being  brought  to  the  bar  here  in  his 
proper  person,  and  forthwith  being  demanded  concerning  the  pre- 
mises in  the  said  indictment  above  specified  and  charged  upon  him, 
how  he  will  acquit  himself  thereof,  he  saith  that  he  is  not  guilty 
thereof,  and  thereof  for  good  and  evil  he  puts  himself  upon  the 
country/'  It  then  stated  a  joinder  by  the  clerk  of  the  crown  ; 
a  writ  of  venire  juratores  to  try  *'  whether  the  said  Joseph  N. 
Ryalls  be  guilty  of  the  perjury  and  misdemeanor  aforesaid,  or  not 
guilty  '/*  a  verdict  *^  that  he  is  guilty  of  the  perjury  and  misde- 
meanor aforesaid  in  manner  and  form  as  by  the  said  indictment 
above  against  him  is  supposed '/'  and  then  the  following  judgment : 
''  Whereupon  all  and  singular  the  premises  being  seen  and  by  the 
court  here  fully  understood,  it  is  considered  by  the  court  here 
that  the  said  J.  N.  B.  be  committed  to  the  house  of  correction  at 
Wakefield,  in  and  for  the  West  Biding  of  the  said  county,  and 
there  imprisoned  and  kept  to  hard  labour  for  ten  calendar  months/' 

January  23,  1847. 

Pashley  for  the  plaintiff,  in  error. — ^This  is  the  case  of  an  indict- 
ment for  perjury,  with  several  counts,  some  of  which  are  bad,  and 
a  general  judgment.  First,  the  3rd  and  4th  counts  are  bad  for 
not  negativing  a  previous  application  by  the  party  chargeable ; 
the  absence  of  which  is  necessary  to  give  jurisdiction;  and  there- 
fore must  be  stated :  (Stat.  6  &  7  Vict.  c.  73,  s.  37 ;  Ohristie  v. 
Ununn,  11  Ad.  &  B.  373;  Brancker  v.  Molyneua,  4  M.  A;  G.  226  ; 
B.  V.  David  Smith,  1  New  Mag.  Cas.  484;  15  L.  J.  iM.  0.  41.) 
An  indictment  for  perjury  committed  in  the  course  of  bankruptcy 
proceedings  is  bad,  if  it  does  not  show  a  good  petitioning  creditor's 
debt :  {Bex  v.  Jones,  4  B.  &  Ad.  345.)  And  in  support  of  an  indict- 
ment for  perjury  committed  in  a  bankrupt's  last  examination  strict 
evidence  of  bankruptcy  must  be  given  :  {Bex  v.  Punshon,  3  Camp. 
96.)  Ewington's  case  (2  Moo.  C.  C.  223 ;  Car.  &  M.  319),  is  to  the 
same  effect  with  regard  to  the  jurisdiction  of  the  Lord  Chancellor. 
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No  presumption  can  be  made  that  the  proceedings  were  regular      Rt^lls 
for  the  purpose  of  showing  jurisdiction.    In  (yConnell  v.  Beginam     ^^JJ,^^^ 

the  House  of  Lords  refused  to  presume  that  even  the  judges  were       

free  from  error.  Secondly^  all  the  counts  are  bad,  for  not  showing  Perjury, 
that  one  calendar  month  had  elapsed  before  the  application  to 
refer  the  bill  to  taxation.  The  statute  (s.  37),  require  that  one 
month  shall  have  elapsed,  and  the  interpretation  clause  defines  a 
month  to  mean  a  calendar  month;  but  the  indictment  merely 
alleges  that  one  month  had  expired ;  and  according  to  the  autho* 
rities  a  month  means  a  lunar  month:  (Com.  Dig.  Ann.  B.  1.) 
The  only  exception  is  where  it  relates  to  mercantile  accounts.  If 
so,  the  jurisdiction  is  not  shown :  {The  case  of  the  Marahalsea, 
10  Rep.  76,  b;  Bex  v.  Gohm,  1  Stark,  5J1.) 

CoLiJUDGE,  J. — This,  as  well  as  the  last  objection,  goes  to  the 
jurisdiction ;  but  it  seems  to  me  that  the  judge  must  at  all  events 
have  jurisdiction  to  entertain  the  application. 

WiGHTKAN,  J. — The  judge  would  certainly  have  a  right  to 
decide  whether  he  had  jurisdiction  or  not,  and  perjury  committed 
upon  that  occasion  would  not  be  coram  nonjudice. 

Pashley. — Suppose  an  application  to  the  court,  and  an  order 
made  referring  the  bill  to  taxation.  Then  an  application  to  a  judge 
and  a  summons  issued.  If  upon  the  hearing  of  that  summons  it 
was  admitted  that  the  court  had  previously  made  the  order,  but 
the  judge  nevertheless  granted  the  application  and  issued  his 
order,  in  receiving  affidavits  upon  that  question  he  would  be 
acting  without  authority. 

CoLSBiDGE,  J. — ^As  at  present  advised,  I  should  certainly  say, 
that  even  in  that  case  an  indictment  for  perjury  would  lie  upon 
those  affidavits. 

Pashley. — If  a  court  of  requests  entertains  a  case  involving  the 
title  to  lands,  it  has  been  held  that  perjury  cannot  be  assigned 
upon  statements  made  on  oath  in  the  course  of  that  inquiry: 
(Paine' 8  case,  Yelv.  111.) 

CoLXBiDQS,  J. — The  distinction  is  that  there  is  a  general  juris- 
diction in  the  one  case  and  not  in  the  other.  A  more  analogous 
case  would  be  the  taxation  of  a  conveyancing  bill,  over  which  the 
judge  has  no  jurisdiction. 

Pashley. — This  is  a  case  in  which  the  statute  gives  jurisdiction 
under  special  circumstances.  In  Reg.  v.  Bishop  (Car.  &  M.  302), 
an  indictment  for  perjury  committed  in  an  afBdavit  on  an  inter- 
pleader rule  was  held  bad  for  omitting  to  state  that  any  rule  bad 
been  obtained  according  to  the  provisions  of  the  Interpleader  Act. 
Thirdly,  the  indictment  cannot  be  supported ;  because  the  matter  Materiality. 
sworn  to  by  the  prisoner  was  immaterial  to  the  inquiry  in  hand. 
Upon  this  application  to  refer  the  bill  to  taxation,  the  fact  of 
retainer  is  immaterial ;  the  amount  of  the  bill  is  the  sole  matter 
in  question ;  the  judge  has  nothing  to  do  with  the  liability. 

Pattesok,  J. — In  one  respect  it  is  very  material ;  I  always  ask, 
upon  these  applications,  whether  the  retainer  is  disputed ;  and  if 
it  is,  I  give  the  attorney  leave  to  bring  an  action. 
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Rtalls  Pashley. — Then  at  all  events  the  materiality  ought  to  be  suffi- 

RsonrAM     ci^^^^J  averred,  and  it  is  not  so.     The  indictment  alleges  merely 

'     that  it  became  material  in  showing  canse  against  the  summons  to 

Perjnry.  ascertain  whether  the  said  J.  N.  B.  did  retain  the  said  W.  U. ;  but 

it  does  not  state  that  the  affidavit  was  made  for  the  purpose  of 
showing  cause,  or  was  used  in  showing  cause.  In  Beg.  v.  OoacU 
fellow  (Car.  &  M.  569),  it  was  held  that  an  averment  that  ''it 
became  and  was  material  to  ascertain  the  truth  of  the  matter 
hereinafter  alleged  to  have  been  sworn  to,''  is  not  a  good 
averment  of  materiality;  {Beg  v.  Hewins,  9  Oar.  &  P.  786.) 
Fourthly,  the  verdict  and  judgment  do  not  show  on  which  of 
the  counts  they  proceed.  The  verdict  is  "  guilty  of  the  perjury 
and  misdemeanor  aforesaid ; ''  and  the  judgment  is  ''  upon  the 
premises,''  that  is,  upon  the  four  separate  charges  in  the  indictment; 
but  the  verdict  either  refers  to  the  last  count  only,  or  it  is  uncer- 
tain to  which  it  refers ;  and  in  either  case  the  judgment  is  bad. 
But  for  the  case  of  Bex  v.  Powell  (2  B.  &  Ad.  75),  it  never  could 
be  contended  that  the  terms  ''the  perjury  and  misdemeanor 
aforesaid  "  could  apply  to  four  separate  offences.  It  was  said  in 
Is  "miBde-  that  case  that  "  misdemeanor"  is  nomen  collectivum;  but  surely 
mwDor^nomen  "felony  "  is  much  more  so ;  if  any  distinct  idea  is  conveyed  by 
CO  editmm  ^^^  expression  nomen  collectivum.  Yet  the  court,  in  Campbell  v. 
The  Queen  (15  L.  J.  M.  C.  76;  1  Cox  Crim.  Cas.  269),  held 
"felony"  not  to  be  nomsn  collectivum;  and  in  (y  Connelly*  The 
Queen  (11  C.  &  F.  155),  great  doubt  has  been  thrown  upon  the 
authority  of  that  case;  which  is  to  some  extent  expressly  overruled. 
(He  referred  to  the  judgments  of  Lord  Lyndhurst,  11  C.  &  F. 
316 ;  and  of  Parke,  B.  p.  295.)  The  case  here  is  as  if  the  several 
counts  charged  entirely  separate  and  distinct  offences.  Campbell  v. 
Beginum,  citei  supra ;  BexYi,  Ward  (2  Lord  Raym.  1461, 1469) ; 
and  Bex  v.  Salomons  (1  T.  R.  249),  show  that  if  two  distinct 
offences  are  charged  a  conviction  of  "  the  said  offence  "  is  bad. 

Patteson,  J. — The  ground  of  the  decision  in  Bex  v.  Powell 
(and  I  am  the  only  survivor  of  those  who  pronounced  it)  was 
simply  that  misdemeanor  was  nomen  collectivum ;  as  soon  as  that 
was  decided  the  case  was  at  an  end ;  because  it  was  not  contended 
there,  either  that  the  two  counts  were  for  the  same  offence,  nor 
disputed  that  one  good  count  would  support  a  judgment.  The 
latter  point  is  now  decided  by  O^OonnelVs  case;  and  if  misde- 
meanor is  nomen  collectivum,  and  the  last  count  is  bad,  then  the 
judgment  is  bad  ;  or  if  misdemeanor  is  not  nomen  collectivum,  then 
the  judgment  applying  to  the  last  count  only  will  be  bad  if  that 
count  is  bad. 

Pashley. — The  judgment  must  at  all  events  be  reversed,  be- 
cause it  is  uncertain;  there  is  no  certain  judgment  on  any  one 
count. 

CoLEBiDQE,  J. — ^That  depends  upon  the  question  whether  mis- 
demeanor is  nomen  collectivum. 

Pashley. — The  words  are  ''the  perjury  and  misdemeanor;" 
which  cannot  mean  several  perjuries  and  misdemeanors.     There 
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18  a  series  of  blunders  in  the  proceeding.     The  plea  is  to  all  the      Rvalls 
premises ;  the  verdict  is  guilty  of  one  only ;  and  then  the  judgment     Rgo^J,^,! 

is  given  upon  that  verdict,  and  the  premises  generally.     Lastly,        

tiie  conclusion  of  the  indictment  is  wrong.     It  is  in  the  past  Perjorj. 
instead  of  the  present  tense  {Bex  v.  Perm,  2  Saund.  393 ;  Beg. 
V.  AUwajfy  1  Vent.  170) ;  and  the  conclusion  of  an  indictment  is 
material  and  cannot  be  rejected  as  surplusage :  {Heydon's  case, 
4t  Rep.  41,  a,  42,  b ;  Bex  v.  Bromley,  1  Vent.  13.) 

BUas,  contra. — Between  this  case  and  that  of  OOonnell  v.  Beg. 
there  is  a  material  distinction ;  so  that  if  it  be  held  that  there  is 
one  bad  count  in  the  indictment,  and  that  misdemeanor  is  not 
nomen  collectivv/m,  the  court  will  then  have  to  consider  whether 
that  case  is  to  be  carried  any  further.  In  that  case  the  judgment 
was  '*  for  his  offences  af oresaid,''  and  Baron  Parke  said,  "  Two 
modes  suggested  themselves  to  me,  by  which  this  apparent  error 
could  be  rectified.  The  first  is,  thset  the  Court  of  Error  is  to  pre- 
sume that  the  court  below  has  given  judgment  on  those  counts  of 
the  indictment  only  on  which  it  was  warranted  to  give  judgment; 
viz.,  on  the  good  counts  with  sufficient  findings  thereon.  The 
second,  that  the  judgment  may  be  read  as  one  of  the  same  imprison- 
ment, and  the  same  fine  for  each  offence.  To  the  first  of  these 
modes  of  supporting  the  judgment  there  are  two  objections ;  one 
that  the  supposition  does  not  accord  with  the  terms  of  the  judg- 
ment. If  the  jvdgment  had  been  general, — '  therefore  it  is  considered 
that  the  defendant  be  imprisoned,' — this  objection  would  not  have 
been  of  weight ;  but  it  is  '  that  he  be  imprisoned  for  his  offences 
aforesaid,'  that  is  all  the  offences;''  and  Lord  Campbell,  in 
delivering  his  judgment,  said, ''  Then  can  the  general  judgment 
stand  professing  to  proceed  on  the  bad  counts  and  the  bad  findings 
as  well  as  on  the  other  good  counts  and  good  findings  ?  Agreeing 
with  Mr.  Baron  Parke  and  Mr.  Justice  Coltman,  my  opinion  is, 
that  part  of  the  punishment  must  be  taken  to  be  awarded  in 
respect  of  the  supposed  offences  charged  in  the  6th  and  7th 
counts,  which  do  not  amount  to  offences  in  point  of  law  for  which 
the  defendants  are  answerable,  and  part  in  respect  of  the  offences 
duly  charged  in  the  1st,  2nd,  and  3rd  counts,  of  which  they  have 
not  lawfully  been  found  guilty.  This  is  clearly  the  language  of 
the  record,  to  which  faith  must  be  given.  After  setting  forth  the 
eleven  counts  of  the  indictment,  with  the  findings  upon  each, 
repeating  in  so  many  words  the  charges  in  the  first  three  counts, 
it  thus  proceeds  :  '  Whereupon,  &c.,  it  is  considered  and  adjudged 
by  the  said  court  here  that  the  said  defendant,  for  his  offences 
aforesaid,  do  pay  a  fine^  &c.'  There  is  no  nolle  prosequi  as  to  the 
bad  counts,  and  nothing  to  prevent  the  judgment  from  applying 
to  the  defective  findings,  or  the  counts  on  which  there  was  no 
lawful  verdict ;  because  all  the  counts  and  all  the  findings  were 
believed  in  the  court  below  to  be  sufficient.  Therefore,  according 
to  the  plain  use  of  language  and  the  common  sense  of  mankind, 
by  this  judgment  the  defendants  are  punished  for  charges  which 
do  not  amount  to  crimes  in  the  eye  of  the  law,  and  for  crimes  of 


u 


CUIHINAL  LA.W   CASES. 


Rtallb 

9. 

Rboinam. 


Perjury. 


JurisdictioD. 


which  they  have  not  been  lawfully  convicted."  This  judgment 
therefore,  is  different  in  form  from  that  adopted  in  O'Connell's 
case ;  and  whether  misdemeanor  be  nomen  collectiaum  or  not,  the 
judgment  may  stand.  If  it  be  held  that  "the  perjury  and  mis- 
demeanor "  applies  to  one  offence  only,  still  the  judgment  is  good ; 
because  only  one  offence  appears.  Looking  at  the  different  counts 
of  the  indictment,  they  refer  to  the  same  fact  differently  charged ; 
and  that  does  not  vitiate  the  indictment.  But  "  misdemeanor  " 
is  nomen  collectivv/m,  and  applies  to  all  the  counts.  Secondly,  the 
jurisdiction  to  administer  the  oath  sufficiently  appears.  This  does 
not  depend  merely  on  the  common  law;  for  the  28  Gteo.  2,  c.  11, 
applies  j  and  that  renders  it  sufficient  to  set  forth  the  substance  of 
the  offence.  If  therefore  it  appears  that  the  oath  was  administered 
in  the  course  of  a  judicial  proceeding,  the  indictment  is  good. 
The  ordinary  precedents  do  not  show  jurisdiction.  They  state 
merely  '^  that  an  indictment  for  felony  was  pending,"  or  "  that  a 
certain  issue  came  on  to  be  tried ; "  or  '^  that  a  rule  of  court  was 
granted  to  show  cause,  &c. ;  "  and  it  is  not  necessary  to  show  the 
commission;  it  is  enough  to  allege  the  authority.  In  Rex  v.  Dowlin 
(5  T.  R.  311,  317),  Lord  Kenyon  said  that  it  was  not  necessary  for 
the  prosecutor  to  set  out  in  the  indictment  the  commission  at  the 
Admiralty.  In  this  case,  however,  if  it  were  necessary  to  show 
the  jurisdiction,  it  is  sufficiently  shown.  It  is  clear  that  at  the 
least  the  judge  had  jurisdiction  to  enter  upon  the  inquiry, — he 
had  jurisiction  to  refuse  to  make  the  order;  and  here  the  rule  is 
applicable  that  nothing  shall  be  intended  against  the  jurisdiction 
of  a  superior  court.  But  the  stat  28  Geo.  2,  c.  11,  gives  another 
answer;  because  that  statute  does  away  with  the  necessity  of 
stating  more  than  the  application,  or  rather  so  much  of  it  as  may 
be  necessary  to  show  that  the  oath  was  administered  in  the  course 
of  a  judicial  proceeding.  It  is  said  that  a  certain  fact  ought  to 
have  been  negatived ;  but  if  it  had  been  negatived,  how  would 
that  have  shown  jurisdiction  ?  The  jurisdiction  must  depend  upon 
the  application  stated  to  the  judge ;  and  by  the  statute  it  is  not 
necessary  to  set  that  out.  Rex.  v.  Smith  was  the  case  of  an 
inferior  court,  the  authority  of  which  it  was  necessary  to  show. 
Rex  V.  Jones  (4  B.  &  Ad.  345),  was  an  indictment  for  conspiracy, 
not  perjury.  The  cases  of  Rex  v.  Punshon  (3  Campb.  96) :  Reg. 
V.  Ewington  (2  Moo.  C.  0.  223;  Car.  &  M.  319)  ;  and  Reg.  v. 
Bishop  (Car.  &  M.  302),  were  questions  of  evidence  not  arising 
on  the  record ;  and  they  are  therefore  no  authority  against  the 
crown  on  the  present  occasion.  As  to  the  materiality  of  the  false 
statement — 

Lord  Dbnman,  C.  J. — We  are  all  clearly  of  opinion  that  if  there 
was  jurisdiction,  the  question  was  material. 
Aforesaid.'*  Bliss. — Then,  as  to  the  judgment,  it  is  free  from  the  objection 
of  uncertainty ;  because  the  words  "  perjury  and  misdemeanor 
aforesaid  "  mean ''  last  aforesaid ;  "  and  the  sentence  is  warranted 
by  the  last  count.  In  Campbell  v.  Reginam  (15  L.  J.  M.  C.  7(5 ; 
1  Cox  C.  C.  269),  the  difficulty  arose  because  the  last  count  did 


CBIMINAIi  LAW  CASES.  45 

not  warrant  the  judgment.     There  are  many  authorities  which  show      Rtallb 
that  the  word  ''aforesaid  "  refers  to  the  last  antecedent.  In  Bex     ^^^j^ 

Y.  Richards  (1  M.  &  Rob.  177),  on  an  indictment  alleging  a        

dwelling-house  to  be  '*  situate  at  the  parish  aforesaid/'  it  was  held  Peijory. 
that  the  parish  last  mentioned  must  be  intended.  Reg  y.  Rhodes 
(2  Ld.  Kaym.  886)  ;  Sutton  v.  Fmn  (3  Wils.  339;  S.  C.  Blackst. 
848) ;  Morgan's  case  (Cro.  El.  101) ;  Ohilde  v.  Toviers  (ib.  311)  j 
Ross  V.  Morris  (ib.  436),  (a)  are  to  the  same  efifeci.  So  that  iiie 
effect  of  this  record  is,  that  though  the  defendant  pleaded  to  the 
whole  indictment,  he  is  found  guilty  on  the  last  count  only. 

Patteson,  J. — According  to  your  construction,  this  record 
shows  a  plea  to  the  whole ;  but  a  venire  jwratores  to  try  the  last 
count  only. 

Bliss. — The  jury  may  not  have  been  charged  to  inquire  of  the 
remainder ;  and  in  the  award  of  the  venire  it  is  unnecessary  to 
specify  what  the  jury  are  to  try, — it  is  usually  inserted ;  but  it  is 
mere  surplusage, — an  old  form  which  is  a  relique  of  the  practice 
of  summoning  the  jury  from  the  visne,  on  account  of  their  personal 
knowledge  of  the  facts.     Indeed,  no  award  of  a  venire  is  necessary 
at  all ;  it  is  altogether  surplusage.     The  justices  of  goal  delivery 
have  authority  to  summon  a  jury ;  and  if  it  appears  that  a  jury 
came  under  that  authority,  the  ]udgment  may  be  sustained ;  but 
usually  the  record  is  made  up  as  of  a  proceeding  under  both  com- 
missions, that  of  oyer  and  terminer  and  that  of  gaol  delivery.     In  "  Mjademea- 
the  next  place,  assuming  that  the  court   should   not  construe  ^^|^^J^JJJ^ 
*'  aforesaid ''  to  mean  "  last  aforesaid,''  it  is  submitted  that  "  mis- 
demeanor "  is  nomen  collectivum.     The  authority  of  Rex  v.  Powell 
(2  B.  &  Ad.  75),  unreversed  by  O'Oonnell  v.  Reginam,  is  express 
upon  the  point ;  and  the  question  is  concluded.     A  judicial  deci- 
sion on  the  meaning  of  a  particular  term  of  art,  as  "  misdemeanor" 
is,  removes  all  further  inquiry .     It  is  nomen  collectivumyhecskiiseit 
has  been  so  decided ;  and  it  is  no  answer  to  say  that  ^'  felony  "  is 
not  nomen  collectivum ;  as  the  court  decided  in  Campbell  v.  The 
Queen.     The  jury  have  also  given  that  meaning  to  the  term,  for 
they  say  that  the  defendant  is  guilty  of  the  perjury  and  mis- 
demeanor aforesaid  in  manner  and  form  as  by  the  said  indict- 
ment is  supposed, — that  is,  by  the  whole  indictment,  not  merely 
a  part  of  it.     Modo  et  forma  makes  the  general  traverse  apply  to 
the  whole  of  the  allegation  involved  therein:  {Weathrellv.  Howard, 
3  Bing.  135.)     If  the  word  '^  aforesaid"  does  not  restrict  the 
verdict  to  the  last  count,   what  does  it  refer  to  ?     Clearly  to 
the   whole   indictment.     Lastly,   as   to   the   conclusion   of   the 
indictment,  although  the  past  tense  is  used,  the  words  at  the 
commencement  "  it  is  presented,  &c,"  control  the  whole ;  and 
"  where  matter  is  nonsense  by  being  contradictory  and  repugnant 
to  somewhat  precedent;  there  the  precedent  m&tt&r,  which  is  sense, 
shall  not  be  defeated  by  the  repugnancy  which  follows ;  but  that 
which  is  contradictory  shall  be  rejected : "  (per  Lord  Holt  in 
Wyaft  V.  Aland,  Salk.  325;  and  JBe;v  v,  Stevens,  5  Hast,  244,255.) 

(a)  See  BUhop  t  Grant,  Gro.  £1. 824, 
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Ryall       Here  therefore  the  words  *'  and  the  jurors  did  say/'  or  the  word 
Reoikam.     "  did/'  may  be  rejected,  in  order  to  remove  the  contradiction.  The 

whole  conclasionj  however,  is  surplosage,  and  may  on  that  groand 

Perjury.  be  rejected.     This  conclasion  is  necessary  in  murder ;  because 

murder  is  a  term  of  art,  which  must  be  used  in  an  indictment  for 
murder,  and  which  never  appears  in  any  other  part  of  the  indict- 
ment.    Here  it  is  a  mere  conclusion  of  law. 

LoBD  Denman,  0.  J. — ^Is  not  perjury  as  much  a  term  of  art  as 
murder  ? 

Bliss. — In  Hawk.  P.  C.  lib.  2,  c.  28,  s.  77,  the  various  terms  of 
art  are  mentioned,  and  perjury  is  not  one  of  them. 

CoLEBiDQE,  J. — ^Is  not  the  punishment  in  this  case  one  imposed 
by  statute  alone ;  and  must  there  not  therefore  be  the  conclusion 
contra  formam  statuti  ?  (a) 

Bliss, — If  that  be  so,  all  the  rest  of  the  conclusion  may  be 
rejected,  excepting  the  usual  form  contra  pacem  et  contra  formam 
statuti. 

Pashley,  in  reply. — The  defendant  is  entitled  to  require  that 
judgment  should  be  entered  separately  on  each  count ;  as  other- 
wise he  could  not  avail  himself  of  a  pardon  granted  as  to  one  of 
them.  Notwithstanding  the  stat.  23  Qeo.  2,  c.  11,  jurisdiction 
must  be  shown  :   {Reg.  v.  Overton,  4  Q.  B.  83). 

Patteson,  J. — That  case  proceeded  on  the  ground  that  the 
oath  must  appear  to  be  administered  in  the  course  of  a  judicial 
proceeding. 

Pashley. — Supposing  an  affidavit  appeared  to  have  been  sworn 
in  a  quare  impedit  in  the  Queen's  Bench, — ^it  is  clear  that  perjury 
would  not  lie  upon  it ;  because  the  whole  proceeding  would  be 
coram  nonjvddce.  When  a  judge,  even  of  the  superior  courts,  is 
exercising  a  special  statutory  jurisdiction,  no  intendment  is  to  be 
made  in  ravour  of  his  jurisdiction  in  any  particular  case,  any  more 
than  in  the  case  of  a  justice  of  the  peace  or  other  inferior  judge. 
Although  the  question  in  Rex  v.  Punshon  arose  upon  the  evidence, 
it  is  in  point  to  show  what  averments  are  necessary  on  the  record ; 
and,  in  Ewington's  case,  it  is  clear  that  the  decision  proceeded 
upon  the  form  of  the  indictment.  Upon  the  effect  of  the  word 
*'  aforesaid,"  Reg.  v.  Rhodes  (2  Ld.  Baym.  886),  is  in  favour  of  the 
defendant.  So  is  the  case  of  Pranc/^er  v.  Molyneux  (1  Man.  &  G. 
710,727),  as  to  the  words  "last  mentioned.'^  (He  also  referred  to 
2  Hale's  P.  C.  180.)  The  finding  of  the  jury  cannot  be  construed 
to  apply  to  one  count  only;  because  they  could  not  be  discharged 
from  finding  a  verdict  on  the  other  counts.  If  that  appeared  on 
the  record,  it  would  error :  {Conway  8f  Lynch  v.  Reginam, 
7  Ir.  Law  Bep.  149).  As  to  the  last  point,  the  word  "  did''  cannot 
be  rejected;  because  its  rejection  would  alter  the  sense ;  and  there 
is  no  positive  repugnancy. 

CoLBBiDQE,  J. — ^If  the  sense  may  not  be  altered,  of  what  use  is 
the  rejection  ? 

Pashley. — It  can  only  be  done  where  the  repugnancy  destroys 

(a)  Seeoon/ra,  WWitau  t.  lUg.  7  Q.  B.250. 
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the  sense ;  not  if  the  words  are  sensible  in  the  place  where  they  Rtalls 
occur :  {Rex  v.  Stevens,  6  Bast.  255.)  (He  also  referred  to  the  ^^^^^ 
opinion  of  Tindal,  C.  J.,  in  O'Connell  v.  Beg.,  11  C.  &  F.  257.)  

Our.  adv.  VulL       ^etjnrj. 

Judgment. 

CoLKKiDOB^  J.,  now  delivered  the  judgement  of  the  court.— Judgment 
This  was  a  writ  of  error  upon  an  indictment  for  purjury,  tried  at 
the  Spring  Assizes  of  York,  in  the  year  1846.  The  indictment 
contained  four  counts,  each  of  them  stating  that  the  prisoner  had 
employed  Mr.  Unwin,  an  attorney  of  the  Court  of  Exchequer,  who 
had  delivered  his  bill,  and,  after  the  expiration  of  one  month  from 
such  delivery,  had  taken  out  a  summons  before  Mr.  Baron  Bolfe, 
to  show  cause  why  the  bill  should  not  be  referred  to  taxation. 
They  also  state  that  the  defendant,  before  showing  cause,  made  an 
affidavit  denying  that  he  had  retained  Mr.  Unwin,  and  perjury  is 
assigned  on  that  affidavit.  The  record  then  stated  the  appearance 
of  the  defendant,  and '^  it  being  demanded  concerning  the  premises 
in  the  said  indictment  above  specified  and  charged  upon  him,  how 
he  will  acquit  himself  thereof,  he  saith  that  he  is  not  guilty  thereof, 
and  thereof  for  good  and  evil  he  puts  himself  upon  the  country .'\ 
It  then  states  a  joinder  by  the  clerk  of  the  crown,  and  a  writ  of 
venire  to  jurors  to  try  ''  whether  the  said  Joseph  Naylor  Ryalls 
be  guilty  of  the  perjury  and  misdemeanor  aforesaid^  or  not 
guilty.''  It  then  states  the  verdict,  '*  that  he  is  guilty  of  the  per- 
jury and  misdemeanor  aforesaid,  in  manner  and  •  form  as  by  the 
said  indictment  above  against  him  is  supposed.^'  It  then  states  the 
jadgment, ''  wherefore  all  and  singular  the  premises  being  seen  and 
by  the  court  here  fully  understood,  it  is  considered  by  the  court 
here,  that  the  said  Joseph  Naylor  Byalls  be  committed  to  the 
house  of  correction  at  Wakefield  in  and  for  the  West  Biding 
of  the  said  county,  and  there  imprisoned  and  kept  to  hard  labour 
for  ten  calendar  months."  The  first  ground  of  error  applies  to  each 
of  the  counts.  They  all  allege  that  Unwin  took  out  a  summons  to 
refer  his  own  bill  to  taxation,  after  the  expiration  of  one  month 
from  the  delivery.  It  is  contended  that  this  expression  means  one 
lunar  month,  whereas  the  Act  of  Parliament  6  &  7  Vict.  c.  73, 
which  authorizes  the  reference,  enacts  by  the  interpretation  clause, 
sect.  48,  that  the  word  *'  month  *'  shall  mean  calendar  month.  We 
are  of  opinion  that,  as  the  counts  of  the  indictment  all  refer  to  the 
Act,  the  word  ^'  mouth''  in  the  indictment  must  be  construed  accord- 
ing to  the  clause  in  the  Act,  and  that  this  ground  of  error  cannot 
prevail.  The  second  ground  of  error  applies  only  to  the  8rd  and  4th 
counts,in  which  there  i^  no  averment,  as  there  is  in  the  other  counts, 
that  no  application  to  tax  had  been  made  within  one  month  by  the 
party  chargeable,  in  which  case  only  the  Act  authorizes  the  appli- 
cation to  be  made  by  the  attorney  himself,  and  so  no  jurisdiction  is 
shown  upon  the  face  of  the  8rd  and  4th  counts  for  issuing  the  sum- 
mon s.  We  are  of  opinion  that  this  ground  of  error  cannot  be  sus- 
tained The  j  adge  had  jurisdiction  after  the  expiration  of  the  month 
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Rtallb 

V. 

Reoinam. 


Perjury. 


Judgment. 


which  is  alleged  in  the  connt^  to  issue  a  summons  at  the  instance 
of  the  attorDoy^  calling  on  the  party  chargeable  to  show  cause 
why  the  bill  snould  not  be  taxed^  although  it  may  be  true  that 
if  it  had  appeared  on  showing  cause  why  the  bill  should  not  be 
taxed^  that  a  previous  application  within  a  month  had  been  made 
by  the  party  chargeable^  the  judge  might  not  have  had  juris- 
diction to  make  an  order  for  taxation.  Therefore  the  affidavit 
of  the  defendant  made  after  such  summons  was  made  in  the 
course  of  a  judicial  proceeding.  And  this  makes  it  unnecessary  to 
consider  what  would  have  been  the  effect  of  the  decision  in  the 
case  of  O^Connell  v.  The  Queen  if  one  of  the  counts  of  this  indict- 
ment had  been  bad.  The  third  ground  of  error  was  that  the 
materiality  of  the  affidavit  did  not  appear.  This  was  disposed  of 
on  the  argument.  It  is  obvious  that  the  fact  of  Unwin  s  being 
retained  was  a  material  ingredient  in  the  inquiry.  The  fourth 
ground  of  error  was  that  each  of  the  counts  concluded  with  the 
words  ''  so  the  jurors  aforesaid,  upon  their  oath  aforesaid^  did  say 
that  the  said  tfoseph  Naylor  ByaHs^  Ac,  did  commit  perjury, 
whereas  it  ought  to  have  been  ^'  do  say.''  The  answer  is  that  the 
whole  averment  may  be  struck  out.  The  perjury  is  sufficiently 
alleged  by  the  preceding  part  of  the  count,  and,  as  perjury  is 
not  a  word  of  art  like  murder,  the  concluding  part  of  the  count 
is  immaterial.  The  fifth  ground  of  error  was  that  the  venire 
and  the  verdict  are  uncertain ;  that  they  are  both  in  the  singular 
number  speaking  of  the  perjuiy  and  misdemeanor  aforesaid,  and 
that  this  can  mean  only  one  perjury  and  misdemeanor,  and  as 
four  are  alleged  in  the  indictment,  it  is  uncertain  which  of  them 
the  jury  was  summoned  to  try,  and  of  which  of  them  the  de- 
fendant was  found  guilty.  Now,  it  was  decided  in  Rex  v.  Powell 
that  the  word  misdemeanor  is  nomen  collectivum.  That  case 
was  not  overruled  in  O'Gonnell  v.  The  Queen  as  to  this  point. 
This  court,  indeed,  in  Oampiwll  v.  The  Qiieen,  held  that  the 
word  *'  felony ''  is  not  nomen  collectivum,  and  intimated  some  doubt 
as  to  the  doctrine  in  Bex  v.  Powell  respecting  the  word  *'  misde- 
meanor,'' but  the  Court  of  Exchequer  Chamber  in  the  same  case,  (a) 
agreeing  with  this  court  as  to  the  word  "felony,"  and  affirming  the 
judgment,  expressly  say  that  Rex  v.  Powell  has  not  been  over- 
ruled, and  that  it  was  a  valid  decision.  We  feel  that  it  is  so,  and 
that  we  ought  to  act  in  conformity  with  it.  The  consequence  is 
that  the  venire  applies  to  all  the  counts  of  the  indictment,  and  that 
the  defendant  has  been  found  guilty  by  the  verdict  on  all  the 
counts.  We  have  already  expressed  our  opinion  that  they  are  all 
good,  and  no  difficulty  arises  as  to  the  judgment  which  is  for 
imprisonment  only,  and  of  course  divisible.  We  are,  therefore,  of 
opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  CotRpitftf  ▼.  Reginam  (in  error),  17  L.  J.  M,  G.  89;  2  Cox  G.  G.  463. 
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EXCHEQUER  CHAMBER. 

Jime  18,  1848. 
John  Brooks  v.  RsarNAM.(a) 

Indictment — **  Jurors  of  our  Lady  the  Queen** — Statement  of  time — 

7  Oeo.  4,  c.  64,  «.  20. 

By  the  record  of  a  conviction  in  Q.  B,  upon  an  indictment  for  a  common 
assault,  it  appeared  that  the  indictment  commenced  thus :  '*  the  jurors  of  our 
Lady  the  Queen;  "  hut  the  caption  was  in  the  usual  form,  stating  them 
to  be  jurors  ^'for  our  Lady  the  Queen"  Error  being  assigned  upon  this 
ground. 

Held,  that  the  objection  teas  not  well  founded. 

The  indictment,  as  set  out,  charged  the  commission  of  the  offence  **  in  the 
lOth  year  of  our  Sovereign  Lady  Victoria,  4rc,**  not  saying  "  of  the 
reign: 

Held  that  the  oljection,  if  otherwise  valid,  was  cured  by  stat,  7,  Cfeo.  4, 
c.  64,  5.  20. 

ERROR  from  the  Conrt  of  Queen's  Bench  on  the  record  of  a  jouh  Broomb 
conviction  of  the  plaintiff  npon  an  indictment  for  a  common         ^• 
assault.   The  record  set  out  the  proceedings,  and  the  caption  of  the  '"^^^ 

indictment  was  in  the  usual  form,  stating  the  jurors  to  be  jurors  indictment. 
'^for  our  Lady  the  Queen;''  but  the  commencement  of  the  indict- 
ment was  as  follows :  "  The  jurors  of  our  Lady  the  Queen,  npon 
their  oath,  present,  &c.,"  and  the  offence  was  laid  to  have  been 
committed  ''in  the  10th  year  of  our  Sovereign  Lady  Victoria,  Ac." 
The  errors  assigned  were,  first,  that  the  jurors  were  improperly 
styled  "jurors  of  out  Lady  the  Queen;"  secondly,  that  the  time 
of  the  commission  of  the  offence  was  insufficiently  stated. 

Carrifigton,{b)  for  the  plaintiff,  in  error. — First,  this  indictment 
is  bad  for  not  showing  that  it  was  found  by  jurors  for  our  Lady  the 
Queen.  The  argument  used  in  Beg.Y,  Turner  (2  Moo.  &  Rob.  214), 
is  applicable  here ;  and  that  argument  was  not  overruled  by  the 
learned  judge  (Baron  Parke)  to  whom  it  was  addressed,  for  that 
was  a  motion  to  arrest  the  judgment,  and  was  refused  on  the  ground 
that  the  prisoner  had  another  remedy  by  writ  of  error(c) .  Secondly, 

(a)  Beported  bj  A.  BnTLBSTOir,  Esq.,  Barrister-at-Law. 

(6)  Conur,  foe  the  defendant,  in  error,  objected  to  the  plaintiff  being  heard,  as  he  had  not 
ddiTCied  paper  books  in  time ;  and  the  defendant  had  in  oonseqaence  delivered  them  to  all  the 
jvdKea.  The  plaintiff  oonld  not  be  heard  nntil  he  had  paid  for  the  fonr  paper  books  delivered 
\rf  the  defSsttdant  for  the  plaintiff,  or  deporited  a  sufficient  snm  with  the  Master. 

It  appeared  that  to  isome  of  the  jadges  doable  paper  books  had  been  delivered  ;  it  did  not 
appear  vcrj  clearly  when  the  plaintiff's  books  were  delivered ;  and  the  Court  thoaght  that,  uider 
the  eircninstanoes,  the  case  must  proceed. 

(e)  Upon  this  point,  see  the  Forms,  Coke*tt  Entries,  Indictment,  362,  ei  teq. ;  Trem.  P .  C. 
pp.  7-11. 
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JoHM  Brooms  the  statement  of  time  is  insulBicient ;  it  is  unmeaning,  (a)  [Pla.tt, 
B.— Is  it  not  cured  by  the  7  Geo.  4,  c.  64,  ra.  20  f]  It  is  difficult 
not  to  concede  that. 

Gomer,  for  the  crown  was  stopped. 

Pabke,  B. — It  is  not  necessary  to  trouble  the  other  side.  On 
the  first  point  we  are  all  agreed  that  if  there  is  anything  in  the 
objection,  it  is  cured  by  the  caption ;  or  rather,  taking  the  indict- 
ment and  caption  together,  there  is  no  objection  at  all.  On  the 
other  point  it  is  conceded  that  eyen  if  the  indictment  be  wrong, 
the  defect  is  cured  by  the  statute. 

Judgment  affirmed. 


CROWN  CASE  RESERVED. 

8atu/rday,  April  29,  1 848. 

(Before  all  the  Judges,  e:scept  Aldsbson,  B.,  CoLKBinax,  J., 

and  MAtLE,  J.) 


Reo. 

V. 

Whitakkb 


Rbq.  V.  Whitassb  Aim  othbbs.(&) 

Night  Poaching  Act — Entering  land* — Constructive  entering. 

Under  the  dth  section  of  9  Oeo.  4,  c.  69,  if  several  persons  are  indicted  for 
entering  enclosed  land  by  night  armed  for  the  purpose  of  taking  game,  it  is 
not  necessary  to  prove  that  all  entered  the  enclosed  land;  it  is  enough  if  some 
are  proved  to  have  entered  the  land,  and  the  rest  are  shown  to  have  been 
engaged  with  them  in  a  common  object,  and  to  have  been  near  enough  to 
render  assistance, 

THE  six  prisoners  were  found  guilty  before  Wilde^  G.J.,  at  the 
last  assizes  for  Derby^  of  having  been  in  enclosed  land  at 
AND  OTHBII8.  ^^K^*>  armed  to  to  take  game,  contrary  to  9  Geo.  4,  o.  69^  but  the 
learned  judge,  feeling  some  doubt  as  to  the  propriety  of  the  con- 
Night  Poaching  yiction,  reserved  the  following  case  for  the  opinion  of  the  Judges. 
^^'  The  enclosed  land  was  a  field  occupied  by  BatcliSe.     The  pri- 
Boners  were  in  company  in  a  lane  by  the  side  of  Ratcliffe's  field, 
and  were  seen  there  to  employ  themselves  in  setting  nets  between 
the  ditch  and  the  hedge  of  the  field  to  take  game.     One  of  the 
prisoners  remained  with  the  nets,  and  the  rest  divided  into  two 
parties  and  went  round  the  field ;  three  or  four  of  the  prisoners, 
with  two  dogs,  were  seen  at  one  time  beating  in  the  field  for 

(a)  Dow  it  not  newarily  omm  the  lOtb  jtw of  the  reign  ?  That  is,  the  10th  joar  of  her 
being  Qaoen.  Sect.  2  Hawk.  P.  0.  c.  23,  s.  90;  o.  25,  s  80 ;  and  i7er  t.  Chalkm&r,  1  Ler. 
118. 

(6)  Reported  bj  BntunroF,  Esq.,  Barriater-at-Law. 
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game.     The  witness  stated  that  he  saw  the  six  prisoners  come        Bbo. 
out  of  the  field  and  go  together  to  the  nets  and  take  them  np^  and    ^j,,^]^^^^ 
afterwards  proceed  in  company  in  a  direction  leading  to  the  town  ^nd  otkkri. 

of    Derby.      The  prisoners  were  kept  in  view  from  the  time        

they  took  up  the  nets  until  they  were  taken  into  custody.     The  ^»«b*  P«>*ching 

prisoners  were  at  the  time^  and  under  the  circumstances  above 

mentioned^  all  associated  and  engaged  in  the  common  purpose  and 

object  of  taking  game  in  BatcUffe's  field.     When  tne  prisoners 

had  proceeded  some  distance^  several  men,  who  had  been  sent 

for  by  the  keeper^  came  up,  and  the  prisoners  were  then  stopped 

and  attempted  to  be  taken  into  custody ;  they  resisted,  and  a 

conflict  ensued ;  ultimately  they  were  all  captured.     At  the  time 

the  prisoners  were  stopped  four  of  them  had  knives  or  bludgeons, 

and  two  of  them  drew  knives  from  their  pockets,  and  threatened 

to  stab  or  rip  up  the  takers.     The  prisoner's  counsel  objected  that 

the  evidence  did  not  sufficiently  prove  that  all  the  prisoners  had 

been  in  the  field,  the  witness  having  only  seen  three  or  four  at 

one  time,  and  that  none  could  be  properly  convicted  who  had  not 

been  in  the  field,  and  as  those  who  had  been  in  the  field  could 

not  be  identified,  all  must  be  acquitted.     Although  the  witness 

said  he  saw  all  the  prisoners  come  out  of  the  field,  I  did  not  think 

the  evidence  sufficiently  certain  that  all  had  actually  been  in  the 

field,  and  I  directed  the  jury  to  consider  whether  all  the  prisoners 

were  at  the  time  associated  and  engaged  in  pursuing  the  common 

purpose  and  object  of  taking  game  by  some  of  them  going  armed 

into  the  field  and  there  beating  for  game,  while  others  rendered 

their  aid   by  remaining  outside  of  the  hedge,  and  I  directed 

the  jury  that  if  they  were  satisfied  that  all  the  prisoners  were 

so  engaged  they  were  all  liable  to  be  found  gmlty,  although 

the  witnesses  could  not  identify  which  of  the  prisoners  actually 

entered  the  field  and  beat  for  game.     The  case  was  left  to  the 

jury  upon  the  assumption  that  some  of  the  prisoners  had  never 

entered  the  field.  I  require  the  advice  of  the  judges  if  the  direction 

was  right  in  point  of  law. 

A  question  arose  during  the  trial  as  to  the  effect  of  the  two 
men  having  knives  in  their  pockets  while  in  the  field,  but  I  think 
that  question  is  precluded  by  the  verdict  of  the  jury  respecting 
the  four  men  having  sticks  in  the  field,  which  was  a  sufficient 
arming  by  the  whole. 

fViUmore,  for  the  prisoner. — This  question  turns  on  the  con- 
struction of  the  9th  section  of  9  Geo.  4,  c.  69,  which  enacts,  that 
if  any  persons  to  the  number  of  three  or  more  together,  shall,  by 
night,  unlawfully  enter  or  be  in  any  land,  whether  open  or 
enclosed,  for  the  purpose  of  taking  or  destroying  game,  any 
of  such  persons  bein^  armed  with  any  gun,  &c.,  each  and  every 
of  such  persons  shall  be  guilty  of  a  misdemeanor.  And  it  is 
submitted  that  no  person  can  be  convicted  under  that  section  who 
has  not ''  entered  "  the  open  or  enclosed  land.  There  can  be  no 
constructive  presence  upon  the  land.  This  is  a  penal  statute 
creating  an  onence ;  and  the  offence  itself  is  malvmi  prohibitiAm, 

1  2 
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Reo.        not  mahiin  in  ae.     Indeed^  it  is  a  malum  prohibitum  upon  a 

Whit  fMilwn  prohibitum  ;  for  poaching  itself  is  not  malum  in  se  ;  and 

AAD  OTUKB8.  ^^^^  ^  ^^  offenco  OTeatod  for  the  further  preyention  of  poaching. 

Then  a  penal  law  cannot  be  extended  by  construction,  so  as  to 

Act**'  ^***°*'*"*  supply  a  casus  omissus.  No  case  can  be  brought  under  its 
operation^  which  is  not  within  the  plain  and  ordinary  meaning 
of  the  words  (Dwarris  on  Stats,  pp.  711,  787 ;  East  P.  0.  p.  592, 
c.  16,  s.  41 ;  per  Lord  Mansfield,  in  Bex  v.  Parker)  ;  and,  to  use 
the  language  of  Baron  Graham  {B,  v.  Brady,  Stark.  CI.  PL  84  n.), 
the  rule  of  constructive  presence  at  common  law  does  not  apply 
to  an  offence  created  by  statute. 

Now  the  words  of  this  statute  give  to  the  offence  the  ingredient 
of  locality ;  and  there  can  be  no  constructive  presence  at  a  given 
place,  though  there  may  be  at  a  given  transaction.  For  example, 
a  person  might  be  found  guilty  of  poaching,  thoagh  he  took  no 
other  part  in  the  transaction  than  that  of  watching  at  some  dis- 
tance; because  the  offence  of  poaching  is  not  confined  to  any 
particular  locality.  For  the  same  reason  the  cases  of  constructive 
presence  at  the  commission  of  a  larceny  or  even  a  burglary  are  not 
analogous.  The  judges  have  defined  the  offence  of  burglary  so 
that  it  may  include  not  only  the  breaking  and  entering  a  house  by 
night,  but  the  rendering  of  assistance  outside  the  house  to  the 
persons  who  break  and  enter;  this  statute,  however,  leaves  nothing 
to  construction,  definition,  or  farther  development.  A  perfectly 
good  indictment  for  burglary  might  be  drawn  by  stating  the  facts 
—that  the  prisoner  being  enraged  in  a  common  design  with  the 
persons  who  broke  and  entered,  aided  and  assisted  in  the  execution 
of  that  design,  without  stating  that  he  broke  and  entered  the 
house ;  but  no  good  indictment  could  be  drawn  under  this  section, 
without  stating  that  the  prisoner  entered  the  enclosed  land.  Sach 
an  indictment  would  not  show  an  offence  contra  formam  statuti, 
if  it  showed  one  contra  spiritum  statuti.  The  line  must  be  drawn 
somewhere,  or,  the  poulterer  in  London,  who  had  agreed  to  become 
the  purchaser  of  the  spoil,  might  be  included  in  the  indictment, 
and  if  there  may  be  a  constructive  presence  why  not  aconstructive 
extension  of  time  also  f  and  why  may  not  the  offence  be  committed 
between  other  hours  of  the  night  than  those  specified  f  The 
proper  rule,  therefore,  is  to  adhere  to  the  plain  intelligible  words 
of  the  Act ;  and,  in  this  case,  by  so  doing,  the  main  object  of  it 
will  be  answered ;  for  the  main  object  of  the  Legislature  was  to 
prevert  the  fatal  violence  arising  from  collision  with  the  keepers; 
and  that  violence  could  not  take  place  unless  the  land  was  entered. 
In  a  note  by  Mr.  Greaves  to  the  last  edition  of  Russell  on  Crimes 
(vol.  1,  p.  476,  n.  &.),  there  is  a  learned  argument  in  support  of 
this  constructioQ  of  the  statute. 

Another  section  of  the  statute  also  strongly  favours  this  con- 
struction. Sect.  2  provides  that  where  any  person  shall  be 
found  upon  any  land  committing  any  such  offence,  it  shall  be 
lawful  for  the  owner  or  occupier,  &c.,  to  seize  such  offender,  and 
apprehend  him  upon  such  land,  or  in  case  of  pursuit  being  made  in 
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any  other  place  to  wliicli  he  may  have  escaped  therefrom  ;  which        R««- 
clearly  implies  that  there  must  be  a  bodily  entry  upon  the  land.      whitaker 

Two  subsequent  statutes  (1  &  2  Will.  4^  c.  32^  ss.  31  &  82  ^  ahd  othbba. 
and  7  &  8  Vict.  c.  29)  support  the  same  view.     The  latter  statute  ^^  ^^'^j^j^ 
was  expressly  passed  to  provide  for  the  case  of  persons  beating  for  ^J.^^     **^  '°^ 
game  outside  the  enclosure;  and  would  have  been  quite  unneces- 
sary if  the  9th  section  of  9  Geo.  4,  c.  69,  would  be  satisfied  by  a 
constructive  and  not  a  personal  presence  in  the  enclosed  land. 
With  reference  to  the  decisions  on  the  point,   Patteson,  J.,  has 
decided  that  the  personal  entry  of  all  on  the  land  is  required  {Rex 
V.  DmoseU,  6  Car  &  P.  398) ;  but  Alderson,  B.,  has  intimated  a 
contrary  opinion  :  {Bex  v.  Lochett,  7  Oar.  &  P.  300.) 

No  counsel  were  instructed  on  the  part  of  the  crown. 

Ov/r,  ctdv.  vuLt. 

Afterwards  the  judges  who  heard  the  argument  assembled  to 
consider  the  case,  and  a  majority  held  that  the  direction  of  the 
learned  judge  was  right ;  but  the  following  learned  judges  were 
of  a  contrary  opinion — Parke,  B.,  Patteson^  J  ,  Rolfe,  B.,  Cress- 
well^  3.,  and  Piatt,  B. 


MIDLAND  CIRCUIT. 

Northampton,  March  2,  1848. 
(Before  Wildb,  C.J.) 

Beo.  v.  Thomas  Csaki.  (a) 

Jurisdiction — Special  local  commissions.    * 

An  offence  was  committed  voUhin  a  separate  locality,  which  had  a  body  of 
justices  easercising  jurisdiction  within  the  liberty ,  by  virtue  of  three  separate 
commissions ;  Isty  the  ordinary  commission  of  the  peace ;  2nd,  a  commis- 
sion to  try  all  treasons,  misprisions  of  treasons,  insurrections,  murders, 
felonies,  manslaughters,  4'C. ;  the  Srd,  a  general  commission  of  gaol  delivery. 
Neither  of  the  commissions  contained  any  non  intromittant  clause,  but  the 
general  county  magistrates,  in  fact,  exercised  no  jurisdiction  within  the 
liberty,  which  had  a  gaol  and  separate  castes  rotulomm  and  clerk  of  the 
peace. 

Held,  that  these  commissions  did  not  oust  the  jurisdiction  of  Her  Majesty's 
Justices  of  Gaol  Delivery  for  the  whole  county ;  and  that  the  prisoner 
having  been  removed  from  the  liberty  by  writs  of  habeas  ad  deliberandum 
and  recipias  corpus  was  properly  tried  by  such  justices. 

THE  prisoner  was  indicted  under  the  7  Will.  4  &  1  Vict.  c.  86,        Reo. 
B.  26,  for  stealing  a  post  letter  containing  a  valuable  security.  v. 

The  venue  in  the  indictment  was  simply  laid  as  '^  Northampton-       Crane. 
shire,''  and  the  offence  was  charged  to  have  been  committed  at  jorisdiction. 

(a)  Reportfd  bj  A.  BtrrucaxoR,  Esq.,  Barrister  at  Law. 
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Beg.        Peterborough,  in  the  county  of  Northampton.     It  was  proved  in 
Cramb       evidence  that  the  offence  was  committed  at  Peterboroagh,  and  that 

Peterborough  is  locally  situate  within  the  county  of  Northampton, 

Jnrisdiction.  but  is  also  within  a  peculiar  jurisdiction  called  ^*  The  Liberty  of 
Peterborough,'*  which  comprises  thirty-three  parishes  or  town- 
ships all  locally  situate  within  the  county  of  Northampton.  The 
liberty  has  a  separate  gaol  to  which  persons  committing  offences 
are  habitually  committed,  and  with  which  the  said  sheriff  or  m^is- 
trates  of  the  county  of  Northampton  do  not  in  any  way  interfere. 
The  liberty  does  not  contribute  to  the  county  rate,  but  a  rate  is 
levied  within  it  called  the  liberty  rate,  in  the  nature  of  acounty  rate. 
The  gaol  is  supported  out  of  this  rate,  which  is  applied  to  the  same 
purposes  generally  within  the  liberty,  as  the  county  rate  in  the  body 
of  the  county.  The  liberty  gaol  has  been  rebuilt  within  afewyears, 
at  a  cost  of  10,000Z.  at  the  expense  of  the  liberty.  The  magistrates 
for  the  county  of  Northampton  exercise  no  jurisdiction  within  the 
liberty,  but  there  is  a  body  of  justices  who  act  under  the  powers 
conferred  bv  three  distinct  commissions,  which  were  produced  in 
evidence.  The  liberty  has  a  separate  custoa  rotulorum,  who 
appoints  a  clerk  of  the  peace  for  the  liberty.  The  commissions 
are  by  letters  patent,  respectively  dated  22nd  December,  9th  Vict, 
and  the  same  parties  are  named  iu  each  commission.  One  com- 
mission appoints  the  parties  named  jointly  and  severally  to  be 
justices  to  keep  the  peace  in  and  for  the  liberty  of  Peterborough, 
in  the  county  of  Northampton,  and  authorizes  them,  and  every 
two  of  them,  to  inquire  of  all  felonies,  &c.,  and  other  crimes  and 
offences  of  which  the  justices  of  the  peace  may  or  ought  lawfully 
to  inquire.  This  commission  is  the  ordinary  commission :  a  second 
is  in  the  following  words  : — 

'^  Know  ye,  that  we  have  assigned  you  and  any  four  or  more 
of  you  our  justices  to  inquire  more  fully  by  the  oath  of  good  and 
lawful  men,  of  the  liberty  of  Peterborough,  in  our  county  of 
Northampton,  by  whom  the  truth  of  the  matter  may  be  better 
known,  and  by  other  ways  and  methods  by  which  you  shall  or  may 
better  know  of  all  treasons,  misprisions  of  treason,  insurrections, 
&c.,  &c.,  and  of  all  murthers,  felonies,  manslaughters,  killings,  bur- 
glaries, rapes  of  women,  unlawful  meetings,  &c.,  &c.,  and  all  other 
evil  doings,  offences,  and  injuries  whatsoever;  and  also  the  acces- 
sories of  them,  within  the  liberty  aforesaid,  by  whomsoever  and  in 
what  manner  soever  done,  committed,  or  perpetrated,  and  by 
whom,  &c.,  &c.,  and  the  said  treasons  and  other  premises  to  hear 
and  determine  according  to  the  laws  and  customs  of  England;  and, 
therefore,  we  command  you  that  at  certain  days  and  places  which 
you  or  any  four  or  more  of  you  shall  appoint  for  this  purpose,  you 
do  make  £ligent  inquiries  about  the  premises,  and  hear  and  deter- 
mine all  and  singular  the  premises,  and  do  and  fulfil  them  in  form 
aforesaid,  doing  therein  what  to  justice  appert^ns,  according  to 
the  laws  and  customs  of  England,  saving  to  us  the  amerciaments  and 
other  things  from  hence  to  us  accruing.  Further  we  command  by 
the  tenor  of  these  presents  the  bailiff  of  the  liberty  aforesaid,  that 
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at  certain  day3  and  places,  whidi  you  or  any  four  or  more  of  yoa        Rbo. 
_____  _-_  _-  1^ 

Crahb. 


shall  make  known  to  him,  he  cause  to  eome  before  you  or  any         ^ 


f oar  or  more  of  you,  so  many  and  such  good  and  lawful  men  of 

the  liberty  c^oresaid,  by  whom  the  truth  of  the  premises  may  be  Jarisdictioo. 

better  known  and  inquired  into/' 

The  third  conmiission  is  as  follows  :— 

"  E[now  ye,  that  we  have  oonstituted  you  and  any  three  or  more 
of  you  our  justices,  to  deliver  our  gaol  within  the  liberty  of  Peter- 
borough, in  our  county  of  Northampton,  of  the  prisoners  therein 
being.  And  therefore  we  command  that  at  certain  days  and  places 
whicm  you  or  any  three  or  more  of  you  shall  appoint  fortius  purpose, 
you  meet  at  the  said  liberty  to  deliver  that  gaol,  doing  therein 
what  to  justice  appertains  according  to  the  laws  and  customs  of  oar 
Kingdom  of  England,  saving  to  us  the  amerciaments,  &c.  Further 
we  command  the  bailiff  of  the  liberty  aforesaid,  that  at  certain  days 
and  places  which  you  or  any  three  or  more  of  you  shall  acquaint 
him  with,  he  cause  all  the  prisoners  of  the  same  gaol,  and  their 
attachments  before  you  or  any  three  or  more  of  you  to  come/' 

Neither  of  the  commissions  contains  any  clause  professing  to 
exclude  other  jurisdiction.  It  was  proved  that  the  powers  given 
by  these  commissions  are  regularly  exercised.  That  courts  are 
held  quarterly,  which  are  termed  Sessions  of  the  Peace  and  Courts 
of  Oyer,  Terminer,  and  General  Graol  Delivery  for  the  Liberty  of 
Peterborough.  That  precepts  signed  by  four  justices  are  issued 
quarterly  to  the  liberty  bailiff,  requiring  him  to  summon  juries, 
and  that  the  three  commissions  are  regularly  read  at  each  court. 
That  jurors  from  the  liberty  of  Peterborough  donot  serve  on  crown 
juries  at  the  assizes  for  the  county.  The  clerk  of  assize  stated  that 
prisoners  had  been  occassionally  committed  to  the  assizes  by  the 
liberty  magistrates,  and  that  orders  have  been  made  on  the  trea- 
surer of  the  liberty  of  Peterborough,  for  payment  of  the  costs  of 
the  prosecutions.  It  was  also  proved  that  on  the  1 1th  January,  the 
prisoner  was  in  due  form  committed  to  the  common  gaol  of  the 
liberty,  to  take  his  trial  at  the  next  General  Gaol  Delivery  of  the 
liberty  of  Peterborough,  to  be  held  on  the  1st  April  next.  That 
the  prosecutor  was  bound  by  recognizance  to  prefer  a  bill  of  indict- 
ment, and  the  witnesses  to  appear  and  give  evidence  accordingly. 
That  the  prisoner  remained  in  the  gaol  of  the  liberty  till  the  23rd 
February,  when  he  was  removed  to  the  county  gaol  under  writs  of 
habeas  corpus  ad  deliberandtum  and  recipias  corpus, 

Mellor,  for  the  prisoner,  objected  that  the  offence  was  complete 
within  the  liberty  of  Peterborough ;  that  he  had  been  regularly 
committed  for  trial  before  the  court  of  that  liberty,  which  was  a 
court  of  competent  jurisdiction;  and  that  under  such  circumstances, 
the  writ  of  haheas  corpus  ad  deliberandum  would  not  lie  to  remove 
the  prisoner.  That  the  venue  in  the  indictment  was  erroneous;  and 
that  the  grand  jury  of  the  county  of  Northampton  had  no  jurisdic- 
tion to  find  a  bill,  nor  the  court  any  power  to  try  the  prisoner ;  and 
that  at  all  events,  special  matter  should  have  been  alleged  to  justify 
the  preferring  the  indictment  in  the  county  at  large. 
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Rko. 

t;. 

Crahb. 

JnritdictioD. 


Waddington  and  WUImare,  for  the  prosecator. — The  general 

J'arisdiotion  of  the  justices  of  C)yer  and  Terminer  and  GkK)l  Delivery 
or  the  whole  county  is  not  precladed  by  these  peculiar  commis- 
sions^ without  express  words  of  exclusion.  At  all  events  this  is  an 
offence  punishable  by  transportation  for  life ;  and  is,  therefore,  not 
triable  by  any  sessions  of  the  peace :  (5  &  6  Vict.  c.  38.) 

JfeZZor .-^-That  statute  does  not  apply  except  to  general  or  quarter 
sessions  of  peace,  and  not  to  a  court  of  Oyer  and  Terminer  and 
Gaol  Delivery. 

Wilde,  C.  J. — Mj  impression  is  that  this  was  settled  in  the 
cases  of  treason  at  Bristol,  and  that  the  general  jurisdiction  is  not 
excluded  by  the  special  jurisdiction  without  express  words. 

The  jury  found  the  prisoner  guilty.  The  learned  judge 
intimated  that  he  would  further  consider  the  question,  and  if 
ultimately  he  entertained  any  serious  doubt  he  would  submit 
the  case  to  the  judges;  but  his  Lordship  afterwards  did  not 
think  it  necessary  to  do  so. 

The  prisoner  was  sentenced  to  transportation 

for  seven  years. 


Rkg. 

V. 

Maktiit 

AND  HUTT. 


Pract  ce. 


WESTERN  CIRCUIT. 
Wilts  Sumhbb  Assizes,  1848. 

Devizes,  August  14. 
(Before  Mr.  Justice  Colbbidgb.) 
Rbo.  v.  Martin  and  Butt,  (a.) 

Practice — Connsel — Prisoner's  defence. 

Where  one  prisoner  was  indicted  for  stealing,  and  the  other  for  receiving, 
and  the  receiver  was  defended  by  counsel,  hut  the  principal  felon  was 
vnde/ended,  the  court  called  upon  the  principal  to  make  his  statement 
to  the  jury  before  the  counsel  for  the  receiver  was  permitted  to  address 
them, 

PRISONERS  were  indicted,  Martin  for  stealing,  and  Butt  for 
receiving,  a  horse. 
r.  W.  Sawnders  defended  Butt. 
The  other  prisoner,  Martin,  was  undefended. 
The  case  for  the  prosecution  having  closed, 
Saunders  rose  to  address  the  jury  for  the  prisoner.  Butt. 
Colbbidgb,  J. — I  think  the  other  prisoner,  as  the  principal, 
should  first  make  his  statement.  Verdict,  Ouilty. 

(a)  Rqtiirted  bj  E.  W.  Cox,  Esq.,  Barrister-aULaw. 
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WESTERN  CIRCUIT. 

Wilts  Summib  Assizxs^  1848. 

Devizes,  August  14. 
(Before  Mr.  Justice  Williams.) 
Reg.  r.  Colldbb  and  Mobbis.  (a) 

Evidence — Confession. 

The  prosecutor,  in  the  presence  of  the  constable,  said  to  the  prisoner,  "  It 
will  he  better  for  you  to  tell  the  truth,  as  it  will  save  the  shame  of  a 
search  warrant  in  your  house.*'  The  statement  was  rejected.  The  con- 
stable then  took  the  prisoner  into  a  loft,  and,  in  the  absence  of  the  prose- 
cutor, the  prisoner  made  a  statement  The  evidence  was  rejected.  Half 
an  hour  after,  the  constable  took  the  prisoner  to  the  station-house,  and  on 
the  way  cautioned  him  not  to  say  anything,  after  which  he  made  a 
statement, 

Held,  to  be  inadmissible,  as  the  inducement  was  still  operating, 

LOPES,  for  the  prosecation,  proposed  to  prove  a  confession  by        rbo. 
Morris  made  to  the  constable,  the  prosecutor.  ^      v. 

It  was  then  proved  that,  previously  to  his  making  the  confession, 
prosecutor  said  to  prisoner  that  it  would  be  better  for  him  to  tell 
the  truth,  as  it  would  save  the  shame  of  a  search  warrant  in  his  Evidence 
house. 

Blade,  for  prisoner,  objected  to  the  reception  of  the  confession. 
It  had  been  obtained  by  an  improper  inducement. 

Williams,  J. — ^It  is  clearly  not  admissible. 

Lopes  then  proved  that  the  constable  took  the  prisoner  up  stairs 
into  a  loft  and  had  some  conversation,  and  proposed  to  put  in 
evidence  a  confession  there  made  to  the  constable,  in  the  absence 
of  the  prosecutor. 

Slade  objected.     The  inducement  was  still  operating. 

Williams,  J.,  allowed  the  objection. 

Lopes  then  proposed  to  show  that,  half  an  hour  afterwards,  on 
the  constable  taking  the  prisoner  to  the  station-house,  in  the 
absence  of  the  prosecutor,  he  cautioned  the  prisoner  not  to  say 
anything  against  himself,  and  that  after  this  caution  prisoner  made 
a  statement. 

Slade  objected  that  the  influence  produced  by  the  prosecutor^ s 
inducement  was  still  operating  upon  the  prisoner's  mind,  and 
that  even  after  the  constable's  caution  nothing  that  he  said  was 
admissible. 

Williams,  J. — ^These  are  all  cases  of  degree.  I  am  not  satisfied 
that  the  influence  was  removed.  I  shall  refuse  to  receive  the 
evidence  tendered. 

Lopes  for  the  prosecution. 

Slade  for  the  prisoner. 

(a)  Rf«ported  bj  E.  W.  Cox.  Esq.,  Barrister-at-Law. 
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WESTERN  CIROmT. 

Devon  Spring  Assizes,  1848. 

Exeter,  March. 

(Before  Baron  Platt.) 

Beg.  V,  Cox.  (a) 

Indictmeni — Shooting. 

In  an  indictment  for  maliciously  shooting,  under  stcU.  1  Vict.  c.  84,  s.  4,  it 
is  sufficient  to  say  "  with  a  certain  loaded  gun."  without  going  on  to  state 
with  what  it  was  loaded. 

Reo.  v.  Cox.   13BIS0NEB  was  indicted  for  attempting  to  discharge  "b,  loaded 
^       gun ''  at  the  prosecutor,  with  intent  to  disable  him. 

n  ic  men  .  Rowe,  for  the  prisoner,  objected  that  the  offence  was  insuffi- 

ciently described.  All  the  precedents  aver  the  materials  with 
which  the  gun  is  loaded,  as  thus  :  "  A  certain  gun  then  and  there 
loaded  with  gunpowder  and  certain  leaden  shot ; ''  and  for  good 
reason.  The  essence  of  the  crime  is  the  intent  to  disable,  and  it 
depends  upon  the  materials  with  which  the  gun  is  charged  whether 
there  exists  such  an  intent.  Those  materials  must  be  something 
that  would  accomplish  that  intent.  As  for  instance,  if  it  had  been 
charged  only  with  a  detonating  cap.  In  the  case  of  Beg  y.  Oarr 
(B.  &  R.  377),  it  appeared  that  the  gun  was  loaded,  but  the  jury 
found  that  it  was  not  primed,  and  a  majority  of  the  judges  con- 
sidered it  equivalent  to  a  finding  that  it  was  not  loaded  so  as  to  be 
capable  of  doing  mischief  by  pulling  the  trigger,  and  were  there- 
fore of  opinion,  that  it  was  not  loaded  within  the  meaning  of  the 
statute.  So,  if  a  pistol  be  loaded  with  powder  and  a  bullet,  but 
the  touch-hole  be  plugged  so  that  it  cannot  possibly  be  fired,  it  is 
not  '^  loaded  arms,^^  within  the  meaning  of  the  statute :  ( 22.  v.  Harris, 
5  C.  &  P.  159.)  If,  therefore,  the  statute  does  not  use  the  word 
"  loaded ''  in  its  ordinary  sense,  but  as  a  gun  or  pistol  so  loaded  as 
to  be  in  a  condition  to  disable,  it  will  not  be  sufficient  in  the 
indictment  to  charge  that  it  was  loaded  only,  but  the  manner  of 
the  loading  must  be  so  described  as  to  bring  it  within  the  kind  of 
loading  intended  by  the  statute. 

Pdatt,  B. — I  see  no  reason  to  depart  from  the  ordinary  mean- 
ing of  the  English  language,  which  applies  to  the  word  ^'  loaded  '' 
the  meaning  of  ^^  loaded  with  som,ething  dangerous.'^ 

Verdict  y  Ovilty. 


(a)  Beported  bj  E.  W.  Coz,  Esq.,  BurrUter-at-Uw. 
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COURT  OP  QUEEN'S  BENCH. 

Wednesday,  June  14. 

Big.  V  Thb  Inhabitants  of  Fi7EHSAD.(a) 

Indictment  for  nonrepair  of  highway ,  pursuant  to  order  of  justices — 

Certificate  for  costs. 

ff%g9on  the  trial  of  an  indictment  for  the  nonrepair  of  a  highway y  ordered  by 
justices  under  5  ^6  Will.  4,  c.  50,  s,  94,  it  appears  that  the  road  indicted 
is  not  the  road  set  out  in  the  order  of  justices,  and  the  prosecution  fails 
in  consequence  ;  the  judge  has  no  jurisdiction  to  certify  for  the  costs 
under  s.  95. 

INDICTMENT  for  nonrepair  of  a  highway.     At  the  trial  which        Reg. 
took  place  before  Baron  Piatt  at  the  last  Spring  Assizes^         !'■ 
a  yerdict  of  not  guilty  was  found,  it  appearing  that  the  road     tamtTof 
which  was  described  in  the  indictment  was  not  the  road  which,    Fipkhkad. 

pursuant  to  an  order  of  justices  under  6  4  6  Will,  4,  c.  50,        

8.  94,  was  intended  to  be  indicted,  but  in  a  different  parish. 
The  learned  judge,  however,  certified  for  costs  under  s.  95,  in 
order  that  the  question  as  to  his  power  to  do  so  might  be 
raised. 

A  rule  was  accordingly  obtained  within  the  first  four  days  of 
last  term  to  set  aside  that  certificate. 

Orotcder,Q.C.,andPAinn,now  showed  cause. — ^This  rule  is  drawn 
up  on  an  affidavit  only,  and  not  upon  reading  the  order  of  the 
judge.  [Eble,  J. — ^The  master  says  that  the  nisiprius  record,  as 
well  as  the  other  records  of  the  court,  are  always  supposed  to  be 
before  the  court  for  the  purpose  of  any  motion  relating  to  them.] 
Then,  in  this  case,  if  the  judge  has  any  discretion  as  to  granting 
the  costs,  about  which  the  words  of  the  section  raise  some 
doubt,  his  discretion  is  not  to  depend  upon  the  success  or  failure 
of  the  prosecution.  Here  there  was  a  variance  certainly;  the 
road  was  misdescribed ;  but  both  parties  knew  what  they  came 
to  try ;  the  variance  was  not  one  which  could  mislead.  [Cole- 
BiDOE,  J. — But  the  magistrates  did  not  order  you  to  indict  a 
road  in  another  parish.]  No;  but  the  question  is  whether 
the  surveyors,  acting  bondjide  upon  the  order  of  the  magistrates, 
are  to  be  deprived  of  their  costs  in  consequence  of  a  slip  in 
the  proceedings.  In  many  statutes  the  costs  are  made  payable 
only  upon  conviction ;  but  here  the  statute  says  that  the  costs  of 
such  }  rosecution  shall  be  ordered.     It  will  be  said  that  such 

Csecutian  refers  only  to  the  prosecution  ordered  by  the  justices ; 
whether  the  prosecution  was  ordered  by  them  or  not  is  a 
question   of  fact  to   be   decided  by    the  judge,  and  if  he  had 

(a)  lUported  bj  A.  Bittle8To:(,  Esq.,  Barrister-at-Law. 
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Reo. 


any  discretion  to  ezerciBe,  he  most  be  taken  to  have  exercised 
Th»  Ihhabi.  **  ^  &voiir  of  the  prosecutors.  Beg.  ▼.  Eeanor  (1  New  Mag. 
Cas.  172^)  is  quite  distinguishable;  because  there  it  was  found 
that  there  was  no  highway  at  all^  and  the  whole  proceeding  is 
founded  upon  the  assumption  that  there  is  a  highway. 

M.  Smith,  contra^  was  not  called  upon. 

LoED  Denman^  0.  J. — The  case  is  quite  clear.     There  was 
nojurisdiction. 

CoLifiinoE  and  Eble^  J.^  concurring. 

Rule  absolute. 


9. 

IHI 

TAKTS  OF 

FiFKHBAD, 

Indictment. 


COURT  OF  QUEEN'S  BENCH. 

Monday,  April  I7th,  1848. 
Reg.  V,  The  Ikhabitants  or  the  Tithino  or  East  Mask,  (a) 

Indictment  for  nonrepair  of  highway — Evidence  of  dedication. 
Public  user  of  a  road  for  fifty  years  is  evidence  from  which  a  jury  may  infer 
a  dedication,  thouyh  it  may  not  be  clear  in  whom  the  ownership  of  the  soil 
is  vested. 

Rko.        T  NDICTMBNT  for  the  nonrepair  of  a  road. 
»•  X     Plea,  Not  Guilty.     The  trial  took  place  before  Mr.  Justice 

TA^TO  OF  THB  Williauis  at  the  Somersetshire  Spring  Assizes,  1847,  when  a 
Tithing  of    verdict  was  found  for  the  crown,  leave  being  reserved  to  the 

East  Mark,   defendant  to  enter  it  for  him. 

At  the  trial  it  appeared  that  the  road  in  question  had  been 
originally  set  out  as  a  private  road,  under  a  local  and  private 
Act  passed  in  the  34  Geo.  3,  aud  intituled  ''An  Act  for  dividing, 
allotting,  and  inclosing  certson  Moors,  Commons,  or  Waste  Lands 
called,  &c.,  and'all  the  other  open  Common  or  Waste  Lands  in 
the  Manor  of  East  Mark,  &c"  By  that  statute  the  commissioners 
were  authorized  to  extinguish  ''  all  or  any  part  of  the  right  of 
common  in,  over,  and  upon  the  lands  to  be  enclosed.'^  They 
were  also  "  authorized  and  required  to  set  out,  ascertain,  order, 
and  appoint  both  public  and  private  roads,  &c.,''  such  private 
ways  to  be  repaired  by  such  persons  as  the  commissioners  should 
order.  They  were  also  ''authorized  and  required  to  set  out, 
allot,  inclose,  and  award  to  and  for ''  the  owner  of  the  soil,  "  in 
respect  of  his  right  and  interest  iu  the  said  soil  in  the  said  moors, 
commons,  or  waste  lands,  such  certain  parts  or  parcels  thereof, 

(a)  Reported  bj  A  BrrrLBnoN,  Esq.,  Barruter-at-Law. 


Indictment. 
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M  to  ihe  said  commissioners  should  seem  meet/'  The  com-  Baa. 
missioiiers  were  in  the  next  place  *'  to  divide,  set  out,  and  allot,  ^^^  imhabi- 
&o.,  all  the  residne  and  remainder  of  the  said  moors,  &c"  nnto,  taxts  of  thb 
for,  and  amongst  the  proprietors  in  respect  of  their  several  rights  Tiriinio  o» 
in,  OB,  and  upon  the  same ;  "  and  the  several  and  respective  allot-  ^^"  ^^"'' 
ments  so  to  be  assigned,  set  out,  Sdo./'  were  to  be  '^  in  full  bar  indiotmcnt 
of  and  compensation  for  his,  her,  or  their  rights  or  interests  in, 
on,  and  upon  the  said  moors,  &c/'  '^  Provided  that  nothing  in 
this  act  shall  prejudice,  lessen,  or  defeat  the  right,  title,  or 
interest  of  the  said  M.  H.  B.  as  lord  of  the  said  manor,  or  any 
future  lord  or  lords,  of  the  said  manor,  in  and  to  the  seniories, 
royalties,  rights,  and  services  belonging  thereto ;  but  the  said 
M.  H.  B.  and  all  fature  lords  of  the  said  manor,  shall  and  may, 
from  time  to  time,  and  at  all  times  for  ever  hereafter  hold  and 
enjoy  all  mines,  minerals,  goods  and  chattels  of  felons  and  fugitives, 
felons  of  themselves,  and  persons  put  in  exigent,  deodands, 
waifs,  estrays,  forfeitures,  and  all  other  rights,  royalties,  juris- 
dictions, and  prominences  whatsoever  to  the  said  manor  ap- 
pendant or  appertaining  (other  than  and  except  such  for  which 
compensation  is  directed  to  be  made  by  this  act)  in  as  full, 
ample,  and  beneficial  manner  as  he  and  they  could  or  might 
have  held  and  enjoyed  the  same  in  case  this  act  hadnot  been  made/' 
''  Saving  always  to  the  Sling's  most  excellent  Majesty,  his 
heirs  and  successors,  and  to  all  and  every  person  and  persons, 
bodies  politic  and  corporate,  his,  her,  or  their  heirs,  successors, 
executors^  and  administrators  (other  than  and  except  the  several 
persons  to  whom  any  allotment  or  allotments  shall  be  made,  and 
whose  rights  are  hereby  intended  to  be  barred  and  extinguished), 
all  such  estates,  rights,  titles,  interest,  claim  and  demand,  which 
they,  any,  or  every  of  them,  had  and  enjoyed  of,  in,  to,  or  out  of 
the  said  moors,  commons,  or  waste  lands  so  intended  to  be 
divided  and  enclosed  or  exchanged  as  aforesaid,  at  the  time  of 
passing  this  act,  or  could  or  might  have  held  and  enjoyed  in 
case  the  same  had  not  been  made/' 

The  evidence  proved  that  the  road  had  been  used  as  a  pabUc 
road  during  the  whole  time  since  it  was  set  out  under  the  above 
act.  The  question  was  whether  there  was  any  evidence  of 
dedication ;  and  it  was  objected  on  the  part  of  the  defendants  that 
there  was  no  evidence  for  the  jury;  that  by  a  clause  in  the 
Inclosure  Act,  the  ownership  of  the  soil  had  been  taken  out  of  the 
lord  of  the  manor,  and  there  being  no  owner  of  the  soil  there 
could  be  no  dedication.  On  the  other  hand,  Poole  v.  Huskisson 
(1 1  Mee.  &  W.  827),  was  cited  to  show  that  the  soil  remained  in 
the  lord ;  and  it  was  contended  that  at  all  events  there  must  be 
an  owner,  and  the  user  of  the  road  as  a  public  road  for  fifty  years 
was  evidence  of  a  dedication,  whoever  the  owner  was.  The 
learned  judge  who  tried  the  cause  was  of  that  opinion ;  he  told 
the  jury  that  by  law  there  could  not  be  land  without  an  owner; 
and  adopting  the  direction  of  the  learned  judge  who  tried  Poole  v. 
Hushisson,  he  said  that  the  question  was  whether  the   owner. 
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Rbo.       whoever  he  was^  had  consented  to  such  a  use  of  the  road  as  wonld 
Thb  Ikhabi-  J'^^^'^^y  ^*^®  i'^ry  in  presuming  a  dedication ;  but  he  also  expressed 
TANTs  OP  THB  ^^^  opiuion  that  the  ownerslup  of  the  soil  did  remain  in  the  lord 
Tithing  of    of  the  manor. 

East  Mark.  Cockbu/m,  Q.  C,  in  the  following  term,  obtained,  pursuant  to 
I'idictment  leavo  reserved,  a  rule  to  enter  the  verdict  for  the  defendant,  or 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  evidence.  He  conceded  that  there  could  not  be 
land  without  an  owner ;  that  the  crown  would  be  the  owner  if 
there  was  no  other ;  but  that  a  very  different  degree  of  evidence 
of  dedication  would  be  necessary  it  the  crown  were  the  owner 
of  the  soil,  from  that  which  would  be  required  in  the  case  of 
a  private  owner ;  and  that  the  learned  judge  had  misdirected  the 
jury  in  telling  them  that  the  ownership  of  the  soil  remained  in  the 
lord  of  the  manor.  [He  referred  to  BarracUmgh  v.  Johnson,  8  Ad. 
&  Ell.  99;  Foole  v.  Huskisson,  11  M.  &  W.  327;  and  Bex  v. 
Edmonton,  1  Moo.  &  Uob.  24.] 

Kinglake,  Serjt.,  and  Fitzherbert,Tio^  showed  cause. — ^They  con- 
tendea  that  the  Inclosure  Act  did  not  take  the  ownership  of  the 
soil  out  of  the  lord,  and  that  in  that  respect  this  case  was  governed 
by  Foole  v.  Hvshiason ;  but  that  at  all  events  there  was  no  mis- 
direction, because  the  learned  judge  had  distinctly  told  the  jury 
that  they  must  be  of  opinion  that  the  owner,  whoever  he  was,  had 
dedicated.     [They  referred  to  Doe  v.  Norton,  11  M.  &  W.  913.] 

Oockhwrn,  Q.  C,  and  Barstow,  contra. — ^If  the  soil  was  in  the 
crown,  a  very  different  degree  of  evidence  would  be  required  to 
prove  a  dedication,  from  that  which  would  be  considered  necessary 
in  another  case  (i2.  v.  Edmonton,  1  Moo.  &  B.  24) ;  and  the  opinion 
of  the  learned  judge,  therefore,  that  the  ownership  remained  in 
the  lord  of  the  manor  had  an  important  bearing  upon  the  decision 
of  the  jury.  [They  then  contended,  upon  the  construction  of  the 
Inclosure  Act,  that  the  opinion  expressed  by  the  learned  judge 
was  wrong. 

LoBD  Denman,  C.  J. — The  law  as  it  has  been  lately  laid  down 
in  these  cases,  leads  the  courts  into  very  absurd  and  unimportant 
inquiries.  It  is  quite  unreasonable,  if  a  road  has  been  used  as  a 
public  road  for  forty  or  fifty  years,  to  require  those  who  wish  that 
it  should  be  maintained  in  a  state  in  which  they  can  continue  to 
use  it,  to  show  who  was  the  owner  of  the  soil  forty  years  before ; 
and  then,  if  it  belonged  to  the  crown,  to  raise  a  doubt  as  to  the 
dedication.  There  is  no  doubt  that  the  crown  may  dedicate ;  and 
is,  then,  an  inquiry  to  be  commenced  as  to  the  probability  of  such 
dedication,  which  may  arise  from  the  character  of  the  party  who 
has  the  power  to  dedicate  ?  Is  that  reasonable  or  consistent  with 
common  sense,  when  a  town  may  have  been  built  upon  the  suppo- 
sition that  the  road  was  a  public  road  7  In  my  opinion  the  mere 
'  fact  of  enjoyment  for  a  long  time  ought  to  be  conclusive  on  any 

one  who  is  not  able  to  show  that  there  could  have  been  no  dedi- 
cation. The  learned  judge,  however,  stopped  very  much  short  of 
this ;  and  his  direction  was  at  least  perfectly  correct. 
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Pattbsov^  J. — ^I  think  also  that  there  was  no  misdirection;        Rso. 
and  that  the  leamedindge  was  quite  right  in  avoiding  any  decision         ^• 
as  to  the  question  or  ownership,  for  it  is  very  difficult  to  under-  ^J^  of^to 
stand  this  Inclosure  Act.   I  quite  agree  with  my  lord,  that  cases    Tith»o  or 
of  this  sort  are  not  to  be  looked  at  with  so  great  a  degree  of  nicety.   Babt  Mark. 
There  must  no  doubt  be  a  dedication  by  the  owner ;  but  this  is  indictment 
veiy  different  from  the  Abingdon-street  case,  where  there  was  a 
lease  for  ninety-nine  years,  and  therefore  it  was  necessary  to  show 
a  dedication  by  the  freeholder.    No  such  necessity  arises  here.    If 
the  learned  judge  had  distinctly  laiditdown  that theownership  was 
still  in  the  lord  of  the  manor,  the  question  might  have  arisen ;  but 
in  truth  he  did  not  do  so.     He  merely  said,  whoever  is  the  owner> 
you  must  find  a  dedication  by  him ;  and  that  is  clearly  right. 

WiOHTMAK,  J. — The  fallacy  of  the  argument  on  the  part  of 
the  defendant  arises  from  the  reference  to  the  decision  in  the 
Court  of  Exchequer  (in  Poole  v.  Hushisson)^  where  an  opinion  was 
intimated  that  the  soil  was  still  in  the  lord  of  the  manor ;  but  the 
learned  judge  merely  referred  to  that  as  showing  what  might  be 
the  case ;  he  left  that  part  of  the  case  in  doubt,  and  only  expressed 
a  positive  opinion  that  whoever  was  the  owner,  the  jury  were  at 
liberty  to  infer  from  the  evidence  a  dedication  to  the  public,  and 
in  that  opinion  I  think  he  was  clearly  right. 

Ebls,  J. — The  evidence  proved  fifW  years'  uninterrupted  use 
of  this  road  as  a  public  highway ;  and  I  am  of  opinion  that  the 
learned  judge  was  quite  right  in  telling  the  jury  that  they  must 
have  evidence  of  an  intention  to  dedicate ;  and  that  there  was 
evidence  from  which  they  would  be  warranted  in  drawing  that 
inference.  I  think  he  might  have  said  that  there  was  strong 
evidence.  Rule  discharged. 
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MIDLAND  CIRCinT. 

Spring  Assizes^  1848. 

Warwick,  Friday,  March  31. 

Beg.  v.  Thouab  Gohm.  (a) 

(Before  Maule.  J.) 

Embezzlement  by  agentaStat  7^8  Geo.  4,  c.  29,  «.  49 — '*  Entrusting 

without  authority  to  sell." 

If  any  chattel  or  valuable  security  is  entrusted  to  any  broker  or  agent 
originally  for  the  purpose  of  sale,  but  the  authority  to  sell  is  afterwards 
countermanded,  and  the  broker  or  agent,  notwithstanding  that  counter- 
mand, sells  the  goods  in  violation  of  the  orders  of  his  principal,  such 
broker  or  agent  may  be  convicted  of  misdemeanor,  under  stat.  7^8 
Geo.  4,  c.  29,  s.  49. 

Reg.        'T^HE  prisoner  was  indicted  under  sect.  49  of  stat.  7  &  8  Geo,  4, 
*'•  -*-    c.  29,  which  enacts  that  if  any  chattel  or  valuable  security, 

&c.  shall  be  entrusted  to  any  banker,  merchant,  broker,  attorney. 
Embezzlement  or  othor  agent,  for  safe  custody,  or  for  any  .special  purpose, 
without  any  authority  to  sell,  negotiate,  transfer,  or  pleage,  and 
he  shall  in  violation  of  good  faith,  and  contrary  to  the  object  or 
purpose  for  which  such  chattel,  &c.,  shall  have  been  entrusted  to 
him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert 
to  his  own  use  or  benefit  such  chattel  or  security,  Ac,  every  such 
offender  shall  be  guilty  of  a  misdemeanor. 

The  indictment  stated  that  before  the  committing  of  the  offence 
in  this  count  of  this  indictment  hereinafter  mentioned,  to  wit,  on 
the  7th  day  of  January,  in  the  year  of  our  Lord  1847,  at  the 
parish  of  Birmingham,  in  the  county  of  Warwick,  one  Thomas 
Sheldon  did  entrust  to  and  with  Thomas  Gomm,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  corn-factor,  he  the  said  Thomas 
Gomm  then  and  there  being  an  agent,  to  wit,  a  corn-factor, 
divers  large  quantities  of  certain  chattels,  to  wit,  fifty  bushels  of 
beans,  of  great  value,  to  wit,  of  the  value  of  20Z.,  of  the  goods 
and  chattels  of  the  said  Thomas  Sheldon,  for  safe  custody,  and 
without  any  authority  to  sell,  negotiate,  transfer,  or  pledge  the 
same.  And  that  the  said  Thomas  Gomm,  whilst  he  was  such 
agent  as  aforesaid,  and  whilst  he  was  so  entrusted  as  aforesaid,  and 
whilst  the  said  chattels  so  were  and  remained  in  his  possession  and 
custodv  as  aforesaid,  and  for  the  purpose  aforesaid,  to  wit,  on  the 
18thof  January,  in  the  year  aforesaid,  with  force  and  arms  at  the 
parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  fraudulently, 

(a)  Reported  bj  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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and  deoeitfullyj  and  in  violation  ol  good  f  aiih^  aad  eontmj  to  the       R«»- 
object  and  purpose  for  wluch  sacli  goods  a^d  clmttels  had  been      q^^ 

aad  were  then  and  there  entrusted  to  and  with  him  as  aforesaid^       

contriYing  and  intending  to  cheat  and  defraud  the  said  Thomas  Kmbmientnt 

Sheldon  of  his  said  goods  and  chattels^  did  then  and  there  unlaw- 

fully  sell  the  same  goods  and  chattels  to  one  Henry  Slmorej  and 

did  then  and  there  unlawfully  conyert  and  dispose  of  the  same  to 

bis  the  said  Thomas  Qomm's  own  use  and  benefit,  against  the 

form  of  the  statute  in  such  case  made  and  provided,  and  against 

the  peace  of  our  lady  the  Queen  her  crown  and  dignity. 

There  was  a  second  count  substantially  the  same  as  the  first. 

From  the  evidence  of  the  prosecutor  the  following  ftkcts  ap- 
peared : — The  prosecutor  was  a  miller  near  Stratford,  the  defen- 
dant a  com-&ctor  at  Birmingham,  and  they  had  had  dealings 
together  for  many  years,  in  the  course  of  which  the  prosecutor  had 
been  in  the  habit  of  consigning  goods  to  the  prisoner  for  sale  on 
commission.  On  the  1st  of  January,  1847,  the  prosecutor  con- 
signed to  defendant  fifty  bags  of  beans  (Duming)  and  thirty-eight 
and  a  half  bags  of  beans  (Stanton)  for  sale  on  commission,  and 
they  were  received  by  the  prisoner  in  Birmingham  on  the  4th, 
and  a  delivery  note  signed.  On  7th  January,  the  prosecutor  ver- 
bally ordered  the  defendant  not  to  sell  any  of  the  stock,  and  on  the 
14th  repeated  the  same  order.  On  both  occasions  he  went  to  defen- 
dant's warehouse,  took  samples,  and  was  furnished  by  the  defen- 
dant with  an  account  of  the  stock  at  the  wharf,  which  included  all 
the  beans  except  six  bags  (Stanton),  which  he  had  sold  on  the  6th. 
On  the  2l8t  January,  the  prosecutor  sold  the  whole  of  the  stock 
in  the  Birmingham  market  to  a  third  person,  and  on  the  morning 
of  the  22nd  went  to  defendant's  warehouse  with  a  delivery  order 
to  Holmes ;  George  Oomm,  defendant's  clerk,  then  told  the 
prosecutor  that  twenty  bags  (Stanton)  had  been  sold  to  Henry 
Elmore  on  the  18th.  I^o  account  of  that  sale  had  been  rendered 
to  the  defendant. 

Miller,  for  the  prisoner,  submitted  that  this  case  did  not  fall 
within  the  provisions  of  the  statute,  inasmuch  as  it  was  clear  that 
the  goods  were  not  entrusted,  which  must  mean  origmaUy  entrusted, 
to  the  defendantforsafe  custody  merely.  The  defendant  was  to  sell 
them  on  commission,  that  was  the  reguLetr  course  of  dealing  between 
the  parties ;  and  even  assuming  that  the  prosecutor  had  counter- 
manded the  authority  to  sell,  and  the  defendant  had  understood 
the  order  as  an  absolute  prohibition,  it  never  could  have  been  the 
intention  of  the  Legislature  to  make  any  man  who  might  be 
induced  to  sell  after  such  an  intimation  gmlty  of  a  misdemeanor. 
The  words  ought  to  be  construed  strictly,  and  they  pointed  only 
to  cases  where  the  goods  were  originally  entrusted  to  the  agent 
without  any  authority  to  sell ;  but  either  for  safe  custody,  or  for 
some  special  purpose,  in  which  case  there  could  be  no  room  for 
doubt  as  to  the  extent  of  the  authority.  According  to  the  con- 
struction contended  for  on  the  other  side  the  authority  might  be 
continuaUy  shifting ;  one  day  it  might  exist,  the  next  not. 
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MeUor,  on  the  part  of  tlie  proseoation^  argued  that  the  terms  of 
Q^^       the  statute  were  satisfied  and  the  offence  complete.    Originally 

there  was  authority  to  sell ;  but  as  soon  as  that  authority  was 

Emboniement  withdrawn  the  goods  were  entrusted  to  the  prisoner  for  safe  cus- 
tody merehr. 

Mattli^  J.^  said  that  he  was  of  that  opinion ;  and  in  summing  up 
to  the  jury  told  them  that  if  they  were  satisfied  upon  the  evidence 
that  the  original  authority  to  sell  had  been  distinctly  counter- 
manded before  the  sale  by  the  defendant^  which  was  charged  in 
the  indictment^  they  ought  to  find  the  prisoner  guilty. 

Verdict,  Ghiilty. 
Three  months?  imprisonmerU. 


Ria. 

V. 
WiLUAM 

Habdibo 

FUHT. 


Praetioe. 


OXFORD  CIRCUIT. 

Staviobd  SumciR  Assizis,  1848. 

Oroum  Court,  July  26. 

(Before  Platt,  B.) 
Rig.  v.  William  Habdikq  Flint,  (a) 

Practice — Juror — Challenge, 
A  chcUlenge  of  a  juror  may  be  allowed  after  he  has  been  sworn, 

WH.  GOOKE^  for  the  prisoner^  having  peremptorily  chal- 
•  lenged  one  of  the  jury,  another  was  called  from  the 
panel,  and  took  his  place  and  was  duly  sworn.  Immediately 
afterwards  Coohe  stated  that  he  also  objected  to  the  substituted 
juror,  and  applied  to  his  lordship  to  allow  another  to  be  chal- 
lenged. 

Platt,  B.,  after  consulting  with  the  clerk  of  assize,  allowed  the 
challenge  to  be  taken,  observing  that  the  jury  were  sworn  to  try 
the  prisoners  whom  they  should  have  in  charge,  and  at  present  no 
prisoner  was  in  charge. 

Euddleeton  and  Woohych  for  the  prosecution. 


(a)  Reported  bj  J.  E.  Datd,  Esq.,  Barritter4U.Lair. 
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Cakbbidgishtsii  Spbing  Assizbs^  1848. 

(Before  Mr,  Justice  CoIiTman.) 
Ebg.  v.  Wallis.  (a) 

Lareemf — Asporiavit — Breaking  Mk. 

in  an  indictment  far  stealing  Jive  pints  of  porter,  it  appeared  that  the  prisoner 
was  discovered  standing  by  a  barrel  of  porter,  out  of  a  hole  in  which  the 
porter  weu  running  into  a  can  on  the  ground,  and  that  about  Jive  pints  had 
run  into  the  can, 

Heldy  that  there  was  a  sufficient  asportavit  proved  of  the  porter  in  the 
can. 

THE  indictment  charged  the  prisoner  with  stealing  five  pints        g^^ 
of  porter^  the  property  of  the  Eastern  Connties  Railway         v. 
Company  at  Cambridge.     The  evidence  showed  that  the  prisoner     Wauji. 
had  tnade  a  hole  in  the  barrel  through  which  the  porter  flowed      LwotD? . 
into  a  can  on  the   groand^  and  that  a  ¥ritness  rushed  in  and 
snatched  np  the  can  while  tiie  porter  was  running  into  it  in  the 
presence  oi  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution^ 

Naylor,  for  the  prisoner^  submitted  that  there  was  no  sufficient 
a^portavii;  there  was  a  stealing  and  taking  but  no  carmne  away : 
(£.  y,  Oherry,  2  Eastj  P.  C.  556.)  So  in  a  case  at  Cambridge, 
where  a  man  indicted  for  horse-stealing  had  his  hand  on  the 
halter  for  the  purpose  of  leading  him  away^  the  judge  held  that 
not  to  be  a  sufficient  a^ortavU.  If  the  prisoner  were  answering 
a  charge  of  malicious  mjury  to  property^  the  answer  would  be 
that  there  was  a  can  there  for  the  purpose  of  carrying  the  beer 
away. 

CoLTKAK^  J. — I  think  there  was  a  sufficient  asportavit  of  what 
was  run  out^  but  I  will  reserye  the  point. 

Welle,  for  the  prosecution. 

Verdict,  Ouilty, 


(«)  Btported  by  J.  B.  Damekt,  Esq.,  Bmisttr-at-Law. 
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WESTERN  CIRCUIT. 
•   Exeter  Grown  Oourt. 
(Before  Mr.  Baron  Platt.) 

Friday,  March  24. 
Rbo.  v.  Ajitn  Fisheb.  (a) 

Principal  and  accessary — Severing  in  challenge. 

Where  a  principal  and  accessary  are  indicted  together,  they  will  not  he 
allowed  to  sever  m  their  challenges,  so  as  to  he  tried  separately, 

Rkg.  a  NN  fisher  was  indicted  for  having  mordered  Richard 

XX  Fiaher,  by  poison,  and  Mary  Hodge,  wiih  having  aided 
and  assisted  her  in  administering  the  poison.     On  being  placed 

SeTering  in    at  the  bar, 

CbaUMg«.  CocMum,  Q.C.,  requested  that  they  might  be  tried  separately. 
It  had  been  decided  not  long  ago,  at  Taunton,  in  the  case  of  Reg, 
V.  ISeeley,  before  Mr.  Justice  Coleridge^  that  the  prisoners  could 
be  tried  separately,  and  I  now  wish  to  make  a  similar  application, 
A  main  portion  of  the  evidence  to  be  used  against  the  principal 
in  this  case  is  a  statement  alleged  to  have  been  made  by  her  whilst 
in  prison,  and  this  statement  materially  aSects  the  other  prisoner, 
Mary  Hodge ;  she  is  a  married  woman,  the  wife  of  Richard  Hodge, 
and  in  order  to  meet  the  statement  of  Ann  Fisher,  Richard  Hodge 
i9  an  esseatial  and  necessary  witness.  The  case  of  Reg,  v.  Seeley 
was  an  indictment  against  two  sisters,  for  administering  poison, 
and  one  prisoner  had  made  a  statement  which  had  implicated  the 
other.  [Flatt,  B. — ^Were  they  both  indicted  as  principals  ?]  Yes, 
they  were,  and  as  the  prisoners  were  both  indicted  for  the  common 
part  they  had  both  taken  in  one  transaction,  if  their  trials  could 
be  separated  when  they  were  both  principals,  a  fortiori  the  same 
may  be  done  in  this  case  where  one  is  indicted  as  principal  and 
the  other  as  accessary,  and  where  the  guilt  of  the  two  is  essen- 
tially different.  [Platt,  B. — I  am  quite  alive  to  the  injustice  that 
may  arise  in  such  a  case.]  This  case  has  a  double  and  most  serious 
injustice,  for  the  statement  this  woman  is  supposed  to  have  made 
may  inplicate  the  other  without  the  least  means  of  resisting  it, 
and  an  impression  may  be  made  against  the  other  prisoner,  not- 
withstanding the  direction  of  the  learned  judge.  I  defy  any  human 
being  wholly  to  resist  such  a  prejudice ;  besides,  if  the  trial  of 
Mary  Hodge  were  not  put  off,  an  objection  would  be  taken  to  her 
husband  being  made  a  witness  on  behalf  of  Ann  Fisher,  and  he  is 
in  a  situation  to  disprove  certain  facts. 

(a)  Beportad  hj  T.  S.  Copb,  Eiq.,  Banivter-at-Law. 
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Ghreenwood. — I  think  it  my  duty  to  object  to  this  coarse  being 
pursued. 

Cockbum,  Q.C. — ^It  is  entirely  in  the  discretion  of  the  courts 
and  where  a  prisoner's  life  is  at  stake^  sorely  the  conrt  will  exercise 
such  a  discretion  on  the  side  of  mercy ;  and  I  am  sure  that  the 
ooart  will  not  enforce  the  rnle  beyond  the  necessary  limits^  which 
prohibit  a  husband  from  giving  evidence  on  behalf  of  his  wife. 
[Platt,  B. — It  is  in  the  discretion  of  the  conrt^  and  there  is  no 
necessity  for  their  being  tried  at  the  same  time^  for  as  all  the 
prisoners  at  the  assizes  are  supposed  to  be  in  one  indictment,  one 
might  be  tried  at  one  assize  and  the  other  at  the  next.] 

Greenwood, — ^I  can  find  no  authority  for  such  a  course,  nor  can 
I  find  any  distinct  account  of  what  took  place  in  the  case  of  Reg. 
y.  Seeley,  but  I  have  heard  it  stated  that  in  that  case  the  arrange* 
ment  entered  into  was  by  consent.  The  effect  of  such  an  arrange- 
ment as  this  could  not  merely  be  to  let  in  the  husband,  but  Mary 
Hodge  might  also  be  made  a  witness  for  Ann  Fisher,  and  so 
when  two  prisoners  are  tried  together  for  any  offence,  they  may 
sever  in  their  challenges,  and  thus  one  may  have  the  testimony 
of  the  other,  the  incompetency  not  commencing  until  after  his 
conviction. 

CoUy  amicus  curies,  said  that,  having  taken  notes  at  the  trial  of 
Reg.  y.  8eeley,  in  which  two  sisters  were  indicted  for  poisoning 
their  aunt  and  father,  each  of  them  had  made  a  statement 
affecting  the  other.  Mr.  Serjeant  Kinglake  applied  to  Coleridge,  J., 
at  Taunton,  that  they  might  be  tried  separately,  and  the  application 
was  granted. 

Oockbum. — I  do  not  see  that  that  case  differs  in  principle  from 
this.  Here  is  a  statement  made  by  Mary  Hodge,  which  it  is  in- 
tended to  use  against  Fisher. 

Platt,  B. — ^I  will  consult  with  my  brother  Wightman.  On 
returning  he  said, — ^I  cannot  regard  this  case  otherwise  than  as  that 
of  a  principal  and  an  accessary ;  the  indictment  charges  a  principal 
and  accessorial  offence,  and  justice  might  be  defeated  by  allowing 
the  two  offences  to  be  separated,  and  therefore  in  exercising  the 
discretion  which  I  have,  and  fortified  as  I  am  by  the  opinion  of 
the  learned  judge  who  is  associated  with  me,  and  whom  I  have 
consulted,  I  feel  that  I  must  refuse  the  application.  As  to  the  case 
of  Reg.  v.  Seeley,  the  judge  may  have  allowed  the  challenges  to 
have  been  severed,  but  it  is  an  ill  practice  to  do  so. 


Rbg. 


V. 


AVU   FiSHBK. 


Serering  in 
Cballen  ge. 
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NORFOLK  CIRCUIT. 

Norfolk  Spkinq  Assizes,  1848. 
(Before  Coltkan,  J.) 

Rxo.  i;.  MBAL.(a) 

Burglary — Blntry, 

On  an  indictment /or  burglary,  it  was  proved  the  legs  of  the  prisoner  were 
seen  hanging  about  afoot  from  the  ground,  from  a  window,  and  no  other 
pari  of  Ma  body  was  visible  till  he  jumped  daum  and  ran  amay. 

Held,  that  though  it  appeared  there  was  a  hole  broken  in  the  window 
large  enough  to  admit  a  man's  head  and  shoulders,  there  was  no  evi* 
dence  to  show  that  there  had  been  any  actual  entry,  no  property  being 
lost. 

Rbo.        npHE  prisoner  was  indicted  for  burglariously  breaking  and 
«•  -■-      entering  the  dwelling-house  of  Mary  Harrey,  at  Highanii 

1^^'       on  the  80th  September,  with  intent  to  steal  therein. 
Bnrghtfj.  0.  Oooper,  for  the  prosecution,  proved  that  at  one  o'clock  in  the 

morning  of  the  30th  of  September,  a  lodger  in  the  house  of  the 
prosecutrix  was  disturbed  by  the  noise  of  broken  glass,  and  looking 
out  of  her  window,  which  was  immediately  above  that  of  the  shop, 
she  saw  the  legs  of  a  man  dangling  in  the  air,  and  hanging  as  if 
out  of  the  shop  window,  which  she  could  not  quite  see.  After 
watching  a  few  moments,  the  witness  called  out  to  the  man,  who 
then  sprang  to  the  ground,  and  ran  off,  but  not  before  he  was 
recognized  to  be  the  prisoner.  When  the  family  was  alarmed, 
the  shop  window  was  examined,  and  it  was  ascertained  that  two 
panes  of  glass  had  been  broken,  the  pieces  lying  inside  the  frame, 
and  that  a  quantity  of  the  leadwork  was  cut  away,  causing  an 
opening  twelve  inches  long  and  nine  wide,  through  which  a  man's 
tead  and  shoulders  might  easily  be  thrust.  Nothing,  however, 
was  taken  from  tlie  shop,  and  none  of  the  witnesses  being  able  to 
take  upon  themselves  to  swear  that  any  part  of  the  man's  person 
had  actoaUj  b^n  witliin  the  shop  ^riow. 

CoLTMAN,  J.  intimated  it  to  be  his  opinion  that  there  was  no 
case  to  go  to  the  jury  in  support  of  the  indictment,  which  charged 
an  actual  burglary  and  entry. 

0,  Oooper  submitted  that  there  was  abundant  evidence  of  an 
entry,  such  as  in  law  constituted  a  burglary.  It  was  not  necessary 
that  more  than  a  portion  of  the  body  should  be  within  the  house  for 
that  purpose ;  and  the  fact  that  the  legs  onlv  of  the  man  were  seen 
under  the  circumstances  detailed  by  the  witness  was  all  but  con- 

(a)  Reportad  by  J.  B.  DASBn  Eiq.,  Barristn-  at  Lavr. 
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olasiye  that  the  rest  of  the  body^  or  a  considerable  portion  of  it,        Bm. 
had  been  actually  thrust  through  the  window  into  the  room.  "Mmau 

Wm.  Cooper,  for  the  prisoner^  contended  that  it  was  incumbent       ^ — 
on  the  counsel  for  the  prosecution  to  make  out  his  case  free  from     BnrgiArj. 
all  reasonable  doubt.     There  was  nothing  here  to  show  that  any 
actual  entry  had  been  efEected;  and  that  being  so,  the  prisoner  was 
entitled  to  an  acquittal. 

GoLTMAH,  J. — ^It  seems  to  me  that  it  would  be  unsafe  to  call  oq 
the  jury  here  to  say  that  there  had  been  any  actual  entry.  No 
property  seems  to  have  been  stolen.  If  any  property  had  been 
missing,  that  would  have  been  conclusive  evidence  of  an  entry ; 
but  the  mere  circumstance  that  the  glass  was  broken,  and  the 
window  cut  to  an  extent  large  enough  to  admit  a  man's  head  and 
shoulders,  was  not  enough  to  constitute  an  actual  entry  without 
positive  proof  that  a  portion  of  the  body  was  within  the  house. 
The  prisoner  ought  therefore  to  be  acquitted  of  the  felony  and 
burglary,  and  another  biU  for  the  misdemeanor  might  be  sent  up 
to  the  grand  jury. 

The  prisoner  was  thereupon  acquitted. 

On  the  following  day  a  fresh  bill  having  been  found  by  the  grand 
jury  for  the  misdemeanor. 

The  prisoner  was  indicted  for  unlawfully  and  feloniously  at- 
tempting burglariously  to  break  and  enter  the  same  house  on  the 
same  night. 

0.  Cooper,  for  the  prosecution,  proved,  by  the  same  evidence, 
the  facts  as  given  above. 

Keane,  for  the  prisoner,  having  elicited,  on  cross-examination  of 
the  lodger,  that  the  prisoner,  when  first  seen  by  her,  could  not 
have  been  kneeling  on  the  window-sill,  and  that  there  was  nothing 
on  the  outside  of  the  window  by  which  he  could  have  supported 
his  body,  while  his  legs  were  dangling  in  the  air  about  a  foot 
from  the  ground,  submitted  that  there  was  evidence  of  the  com- 
pletion of  the  felony  and  burglary,  and  that,  consequently,  the 
prisoner  could  not  be  convicted  of  the  attempt.    There  could  be 
no  doubt  that  the  house  had  been  broken ;  the  only  question  was 
whether  there  had  not  been  an  entry  sufficient  to  constitute  the 
ofEence  of  burglary.     Now  the  law  held  that  the  intrusion  of  a 
man's  finger  through  a  broken  window,  or  of  any  instrument,  con- 
stituted a  burglarious  entry,  and  it  could  not  be  doubted  but  that 
under  the  circumstances,  some  portion  of  the  body  which  was  in- 
visible must  have  been  thrust  through  the  window  into  the  room. 
CoLTXAN,  J.  said  that  the  prisoner  had  been  tried  and  acquitted 
of  the  actual  burglary  and  entry,  and  if  he  were  not  guilty  of  that 
ofEence,  he  was  guilty  of  the  attempt  to  commit  it.     The  evidence 
adduced  on  the  part  of  the  prosecution  left  it  uncertain  whether 
the  prisoner  had  entered  the  window  by  thrusting  any  portion  of 
his  person  through  the  broken  pieces,  and  it  would  have  been  most 
unwise  to  convict  him  on  uncertain  testimony.     If  he  had  not  ac- 
complished an  entry  in  law,  the  requisites  of  which  had  been  cor- 
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Rwi.       rdctlj  Stated  by  thd  learned  counsel  for  the  prisoner,  it  would  be 
mLu      ^®  ^^*y  ^^  *^®  j^"7  ^  fi^.d  him  guilty  of  this  charge ;  bat  if  they 

should  come  to  the  conclusion  that  the  prisoner  had  actually  entered 

Borgtary.     the  house,  then  they  ought  to  acquit  him. 

The  jury,  aftjar  some  deliberation,  said, — We  find  the  prisoner 
guilty  of  breakiiig  and  entering  the  house. 

OoLTMANj  J. — Gentlemen,  do  you  think  he  actually  entered  the 
window  f 

The  JuiT,— Yes,  my  Lord.    We  think  he  entered  with  his  head 
and  shoulders. 

OoLTMAK,  J.— Very  well,  gentlemen,  then  that  is  a  veidict  of 
Nat  GMUg  on  this  charge. 

The  pri$oner  was  (iccordmgly  atquitted. 


NORFOLK  CIRCUIT. 

Cambridge,  Crown  Court. 

Tuesday,  March  21. 

(Before  Coltican,  J.) 

Rxo.  t;.  Sarah  ScA£BosouaH.(a} 

Indictment  for  murder — Name  of  deceased  party  ^Bastard— Reputation. 

In  an  indictment  for  the  murder  of  "  William  Scarborough"  it  appeared 
that  the  deceased  was  the  infant  illegitimate  son  of  the  prisoner,  Sarah 
Scarborough  ;  that  he  was  sometimes  called  "  William  *'  and  "  Coley,** 
and  was  spoken  of  as  "^ Sarah  Scarborough's  child"  and  on  one  or 
two  occasions  as  "  WilHam  Scarborough,"  in  his  mother's  presence,  and 
there  ufos  no  proof  that  he  had  been  baptized. 

Held,  that  there  was  evidence  to  go  to  the  Jury  that  the  deceased  had 
acquired  the  name  of  **  WUHotm  Scarborough  *'  by  reputation, 

Reo.        ^T^HE  indictment  charged  that  the  prisoner  feloniously  and  mali- 
t^-  X     ciously  killed  William  Scarborough,  by  administering  to  him 


a  quantity  of  laudanum. 


iDdiotment—       Uouch,  for  the  prosecution,  proved  that  the  deceased  was  the  ille- 
Name.       gitimate  son  of  the  prisoner,  and  that  he  was  four  years  of  age,  and 
that  he  was  generally  called  •'  William  "  or  "  Coley,*'  a&r  his 
reputed  father ;   that  he  was  frequently  spoken  of  as  *'  Sarah 
Scarborough's  child,''  and  sometimes  his  aunt  said  she  might  have 
heard  him  called ''  William  Scarborough; "  but  there  was  no  proof 
that  he  had  ever  been  baptized. 
At  the  close  of  the  case  for  the  prosecution, 
Naylor,  for  the  prisoner,  contended  that  there  was  not  any  evi- 
dence to  go  to  the  ]ury  that  the  name  of  the  deceased  was  William 

(a)  Reported  bjr  JoHa  B.  Daibit,  Esq.,  EanifteMit-Lair. 
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Scarboroagli^  as  laid  in  the  indictment.    The  deceased  was  an        ^^' 
illegitimate  child,  and  as  snoh  he  could  only  acquire  a  name  by  g^^BBonouoH 

reputation*     The  evidence  here  went  to  show  that  the  deceased       

was  by  some  called  ''William/'  by  others  "  Coley/'  and  sometimes  indwtment— 
''  Sarah  Scarborough's  child,''  but  there  was  no  direct  proof  that  *"** 
he  was  ever  addressed  or  known  as  *'  William  Scarborough."  The 
nearest  approach  to  that  name  was  the  occasion  on  which  he  was 
spoken  oi  as  ''  Siurah  Scarborough's  child/'  but  that  was  not  the 
mode  of  acquiring  a  name.  It  is  only  a  mode  of  speaking  of  him 
behind  his  back.  The  name  by  which  he  was  generally  addressed 
was  "  William "  or  ''  Coley ."  It  is  therefore  contended  that 
there  is  no  evidence  that  the  deceased  had  acquired  the  name  of 
''  William  Scarborough/'  as  charged  in  the  indictment.  He  dted 
B.  V.  Stroud  (2  Mood.  C.  0.  270) ;  and  B.  v.  Waters  (Ibid.  467). 

CoLTMAN,  J. — I  cannot  stop  the  case,  for,  though  it  is  very 
slight,  I  yet  think  there  is  some  evidence  sufficient  to  go  to  tlie 
jury  in  support  of  the  charge  laid  in  the  indictment,  that  of 
killing  a  person  named  *' WilUam  Scarborough,"  A  party  may 
acquire  more  names  than  one  by  reputation,  and  he  may  be  in- 
differently described  by  either  in  an  indictment.  Here,  at  all 
events,  it  is  established  that  the  deceased,  being  the  bastard 
child  of  Sarah  Scarborough,  had  acquired  the  name  of  ''William," 
and  was  sometimes  spoken  of  as  Sarah  Scarborough's  child  while 
in  his  mother's  presence;  he  was  sometimes,  though  not  frequently, 
spoken  of  as  "  William  Scarborough,"  the  name  laid  in  the  in- 
mctment.  This,  I  think,  is  sufficient  evidence  to  show  that  the 
deceased^  being  Sarah  Scarborough's  bastard,  and  being  fre* 
quently  or  generally  addressed  as  "  William,"  had  also  acquired 
by  reputation  the  name  of  "  William  Scarborough/' 

Nojflor  then  addressed  the  jury  on  the  merits. 

Net  ^uiUy. 
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OXFORD  CIRCXJIT, 

Shrewsbury,  March  21,  1848. 

(Before  Mr.  Jnstioe  Pattisoh.) 

BSO.  V.  BOBXBTS  AKD  jACKSOK.(a) 

Larceny — If  aster  and  Servant — Receiver, 

A  servant  entrusted  with  the  care  of  his  master's  property,  and  who  subee^ 
quently  appropriates  it  to  his  own  use,  is  guHty  of  larceny  at  the  time  heao 
disposes  of  it,  and  not  at  any  previous  time  he  may  have  intended  to  steal 
it,  the  principle  of  animus  furandi  not  applying  to  the  relation  of  master 
cmd  servant, 

Reo.        ^T^HE  prisoners  were  indicted  for  stealing  a  quantity  of  bran 

V.  JL      mid  hay.      The   prisoner   Roberts    was  a  servant  in  the 

"^7;^"™     employment  of  Mr.  Pngh,  a  farmer,  and  was  sent  on  a  journey  by 

Jackson     his  master,  on  the  morning  of  the  13th  of  November,  with  a  wagon 

~ —        and  horses.     The  hay  and  bran,  the  subject  of  the  indictment,- 

°^'      were  placed  in  the  wagon  by  the  direction  of  the  prosecutor,  for 

the  use  of  the  horses.     The  prosecutor  had  lost  hay  and  bran 

before,  and  on  this  occasion  caused  them  to  be  marked,  so  as  to 

lead  to  their  identification.      When  the  prisoner  had  gone  about 

four  miles  from  his  master's  hou^e,  the  prisoner  Jackson  was  seen 

in  the  road  with  a  cart,  and  going  towards  Roberts.     The  hay  and 

bran  were  subsequently  found  in  Jackson's  cart. 

PhilUmore,  for  the  prisoner  Jackson,  submitted  that  the  &ot8 

? roved  made  him  a  receiver,  and  not  a  principal,  in  the  felony, 
he  evidence  tended  to  show  that  Roberts  must  have  entertained 
a  design  to  steal  the  bran  and  hay  a  considerable  time  before  they 
were  placed  in  Jackson's  cart.  The  felony  by  Roberts  must  be 
refen^  to  the  time  the  articles  were  placed  in  the  wagon. 

HuddlesUm,  Gontrsk, — The  position  contended  for  might  be  cor- 
rect if  Roberts  had,  contrary  to  his  duty  as  a  servant,  taken  the 
bran  and  hay ;  but,  having  a  right  to  take  them  in  his  wagon, 
there  was  no  conversion  by  him  before  the  delivery  to  Jackson. 

Patteson,  J. — In  the  case  reported,  the  servant  had  exceeded 
his  duty.  The  doctrine  of  an  animus  furandi  has  never  been 
applied  to  cases  of  master  and  servant.  A  servant  entrusted 
with  plate  may  long  have  had  an  intention  to  steal  it  before 
he  actually  removes  it,  but  no  case  has  gone  to  the  extent  that 
such  an  intention,  or  animus  furandi,  constituted  the  larceny. 

(a)  Reported  hj  J.  E.  Datu.  Eaq.,  Barrister-at-Law. 
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Pattibon,  J.,  to  the  jury. — ^Aman  can  only  be  guttty  of  receiving 
stolen  goods  when  the  goods  were  stolen  previously.  In  this  case 
the  act  of  stealing  was  the  delivery  of  the  hay  to  Jackson. 

HuddUgton  for  the  prosecution. 

Qreavea  for  the  prisoner  Roberts. 

PhilUmore  for  Jackson. 


Rko 
r.  ■ 

ROBRHIV 
AND 

Jacksox. 


Laroenj. 


OXFORD  CIRCUIT. 


Shrewsbury  J  March  20^  1848. 

(Before  Mr.  Justice  Pattison.) 

Rso.  r.  Ebllt  akd  Maloket.  (a.) 

Practice — Counsel  acting  as  interpreter, 
Semble,  a  barrister  who  custs  as  an  interpreter  must  be  sworn, 

THE  prisoners  were  indicted  for  stealing  potatoes.  Eelly 
pleaded  guilty;  Maloney  was  ignorant  of  the  English  lan- 
guage, and  could  only  speak  Irish. 

P.  M^Mahon  was  about  to  act  as  interpreter,  and  to  be  sworn 
accordingly,  when 

Woolrychf  amicus  curioB,  submitted  that  a  barrister  who  acts  as 
an  interpreter  is  not  sworn.  He  had  acted  as  interpreter  at  the 
Central  Criminal  Court  in  a  case  of  murder,  tried  before  Maule,  J., 
and  Rolfe,  B.,  and,  after  discussion,  he  was  allowed  to  interpret 
without  being  sworn. 

Pattibson,  J. — ^I  understand  that  in  a  case  at  the  Old  Bailey, 
tried  before  Mr.  Serjt.  Dowling,he  acted  as  interpreter,  and  caused 
the  oath  to  be  administered  to  himself.  Counsel  are  not  privileged 
from  taking  an  oath  on  giving  evidence,  and  I  think  the  learned 
gentleman  must  be  sworn. 

The  oath  was  not  given  to  M^ltaJum,  the  prisoner  who  pleaded 
guilty  acting  as  interpreter  for  his  fellow-prisoner. 

Cape  for  the  prosecution. 


Reg. 

V. 

Kellt   AMb 
Malonet. 


Practice. 


(a)  Beported  by  J.  E.  Davis,  Esq.,  BarrUter-at-lAw. 
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Reo 

V. 

Brittain 

AND 

SlIAGKBLL. 


Treason. 


BucEiNOHAMSHiRs  Spbikg  Assizbs,  1848. 

Aylesbury,  March  8. 

Reg.  V,  Bbittain  and  SHACKiLL.(a) 

Conspiracy — Overt  Act — Proof  of  common  design — High  treason. 

Where  an  indictment  charges  an  ordinary  con^iracy,  it  is  not  necessary  to 
prove  a  common  design  between  the  defendants  before  proving  the  acts  of 
each  defendant,  for  the  acts  of  each  defendant  are  only  evidence  against 
himself  and  may  be  the  only  means  of  establishing  the  conspiracy.  In 
high  treason,  the  overt  act  of  one  is  the  overt  act  of  aU ;  and  therefore^ 
a  common  design  must,  in  such  oases,  precede  the  proof  of  individual 
acts. 

THE  prisoners  were  indicted  for  having  unlawfully  conspired 
together  to  forge  the  signature  of  one  William  Warrington, 
to  a  post-office  order  for  li.  85,  6d.,  with  intent  to  defraud  Her 
Majesty  the  Queen,  the  Postmaster-General, and  Job  Rawlins,  and 
others. 
Conspiracy—  Pryms,  with  whom  was  Sanders,  for  the  prosecution,  proved 
that  William  Warrington  was  a  member  of  the  Slough  branch  of 
the  United  Patriots'  Benefit  and  Provident  Society ;  that  the 
husband  of  the  prisoner  Brittain  was,  in  1846,  the  secretary  of 
that  branch,  and  that,  according  to  the  rules  of  the  society,  every 
member  was  entitled  to  IZ.  10^.  on  the  birth  of  a  legitimate  child. 
In  February,  1846,  the  secretary  of  the  parent  institution  in 
London  received  an  application  for  11.  lOs.,  purporting  to  come 
from  William  Warrington,  and  enclosing  a  certificate  from  a 
midwife,  of  the  &ct  that  on  the  day  before  his  wife  had  been 
delivered  by  her  of  a  female  living  child.  The  writer  excused  the 
transmission  of  his  marriage  certificate,  on  the  ground  that  he  had 
been  married  in  the  north,  and  had  mislaid  it ;  he,  however,  requested 
that  the  money  might  be  sent  to  him  by  a  post-office  order  in  a 
letter  addressed  to  him  at  Solomon's  Beer-house,  Windsor,  to  be 
left  till  called  for.''  The  secretary,  upon  this,  forwarded  a  decla- 
ration of  the  truth  of  these  facts,  with  directions  to  be  observed 
in  filling  it  up  before  a  magistrate  of  the  county.  In  a  few  days 
this  document  was  returned  filled  up  ;  and  by  return  of  post,  a 
post-office  order  was  forwarded  to  the  same  address,  for  which 
a  receipt  was  subsequently  returned.  In  the  following  year,  it 
was  discovered  that  though  William  Warrington  was  a  married 
man,  he  had  never  had  any  issue,  and  it  was  further  ascertained 

(a)  Reported  by  J.  B.  DasbnTi  Esq.,  Barrister-at-Law. 
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thai  aU  the  letters  and  documents  purporting  to  come  from  liim 
on  this  sabject  were  forgeries  in  the  handwriting  of  the  female 
prisoner^  who  was  shown  to  have  called  at  Solomon's  beer-house^ 
and  to  have  obtained  his  consent  to  letters  being  taken  in  at  his 
house  addressed  to  William  Warrington.  It  also  appeared  that 
she  had  herself  called  for  and  taken  away  the  first.  With  respect 
to  the  prisoner  Shackell,  it  appeared  that  he  also  was  a  member 
of  the  society^  and  was  appointed  secretary  at  Slough  on  the  dis- 
nuBsal  of  Brittain^  when  these  circumstances  came  to  light ;  and 
it  was  proposed  to  be  shown  that  he  had  taken  away  the  second 
letter  &om  Solomon's  beer-house. 

Wellsj  for  Shackell,  thereupon  submitted  that^  before  any  evi- 
dence of  overt  acts  on  the  part  of  Shackell  was  given,  it  was 
incumbent  on  the  counsel  for  the  prosecution  to  connect  him  and 
the  other  prisoner  together  in  some  actual  conspiracy  and  com- 
bination of  an  illegal  character.  In  such  a  case  the  proper  and 
usual  course  was,  to  lay  the  foundation  for  the  proofs  of  the  acts 
of  the  prisoners  by  establishing  some  conspiracy  or  common  de- 
sign. Here,  however,  there  was  not  a  shsidow  of  an  attempt  to 
connect  the  two  prisoners;  and  whatever  might  be  the  character 
of  tbe  evidence  about  to  be  offered  against  Shackell,  it  ought  to 
be  shown  to  be  in  furtherance  of  some  foregone  conspiracy.  It 
did  not  even  appear  that  the  two  prisoners  had  ever  seen  each 
other. 

CoLTKAK,  J. — I  do  not  think  it  is  necessary  to  prove  the  con- 
spiracy first.  The  acts  of  each  prisoner  are  evidence  against  him- 
self, and  himself  alone,  till  a  conspiracy  should  be  proved  to  exist; 
and  they  may  show  that  there  was  a  common  design. 

Wells. — ^The  course  now  contended  for  is  clearly  indicated  as 
the  only  proper  one  in  Archbold's  Orim.  Pleading,  p.  276,  where, 
on  the  authority  of  B.  v.  Parsons  (1  Wm.  Black.  392),  and  Beg. 
V.  Murphy  (8  0.  &  P.  297),  the  directions  are,  *'  to  prove  the 
conspiracy  as  described  in  the  indictment,  and  that  the  defendants 
were  engaged  in  it,  or  prove  circumstances  from  which  the  jury 
may  presume  it.*'  *'  But  before  you  give  in  evidence  the  acts 
of  one  conspirator  against  another,  you  must  prove  the  existence 
of  the  conspiracy,  that  the  defendants  were  members  of  the  same 
conspiracy,  and  that  the  act  in  question  was  done  in  furtherance 
of  the  common  design.''  The  same  learned  author  again,  at 
p.  491,  under  the  head  of  High  Treason,  says,  ''When  a  conspiracy 
is  laid  as  an  overt  act,  the  acts  of  any  of  the  conspirators  in 
furtherance  of  the  common  design  may  be  given  in  evidence  against 
all :  {Hardy's  ccLse,  1  East.  P.  G.  70.)"  He  also  adds,  ''  In  such 
a  case,  the  first  thing  to  be  proved  is  the  conspiracy  :  secondly, 
evidence  must  be  given  to  connect  the  defendant  with  it :  and, 
lastly,  if  it  be  intended  to  give  in  evidence  against  the  defendant 
the  acts  of  any  other  person,  you  must  show  that  such  person  was 
also  a  member  of  the  same  conspiracy,  and  that  the  act  was  done 
in  furtherance  of  the  common  design :  {Be  Sydney,  3  State  Trials 
798.)"     On  these  authorities  it  was  contended  that  the  acts  of 
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Brittain  could  not  properly  be  received  as  against  Shackell^  and 
that  eyidence  cannot  be  gone  into  as  to  his  own  acts  in  the  absence 
of  all  proof  to  show  that  they  were  both  actuated  by  a  common 
design. 

Pryme. — It  must  be  frequently  impossible  to  do  what  is  now 
required  on  the  part  of  the  prosecution.  The  acts  of  the  prisoners 
may  be  the  only  means  of  proving  their  conspiracy.  He  was 
stopped  by 

CoLTMAN^  J. — ^In  an  ordinary  case  of  conspiracy,  such  as  this, 
I  do  not  think  that  it  is  incumbent  on  the  counsel  for  the  prosecu- 
tion to  prove  an  actual  conspiracy  in  the  first  instance,  and  then 
to  go  on  to  fix  each  defendant  by  his  own  acts.  The  course  con- 
tended  for  by  Mr.  WeUs  arises  out  of  the  doctrine  peculiar  to 
high  treason,  where  the  overt  act  of  one  prisoner  is  the  overt  act 
of  all,,  after  a  common  design  or  conspiracy  has  been  established. 
In  such  charges  it  is  essential  to  prove  first  that  a  conspiracy 
exists ;  but  there  the  act  of  each  prisoner  is  evidence  against 
himself  alone.  The  acts  brought  home  to  Brittain  do  not  affect 
the  prisoner  Shackell^  nor  will  his  acts  afFect  her.  Unless  the  acts 
so  proved  are  shown  to  have  emanated  from  one  common  desi^, 
such  as  that  laid  in  the  indictment,  the  case  for  the  prosecution 
must  &il.  I  shall  therefore  receive  the  proposed  proof  of  Shackell's 
interference  in  the  second  letter. 

Pryme  then  proved  that  while  the  letter  was  lying  at  Solomon's 
house,  the  prisoner  Shackell  went  there,  and  on  the  landlord 
drawing  public  attention  to  the  circumstance,  and  requesting  that 
some  one  would  tell  Warrington  that  there  was  a  letter  there  for 
him,  Shackell  took  it,  and  opening  it,  said,  ''Oh,  I  see,  it  is  about 
the  society's  business.  I  am  the  secretary,  and  will  deliver  it  to 
Warrington  myself.''  On  this  he  took  away  the  letter,  which 
contained  the  post-office  order ;  but  no  evidence  was  given  to 
show  by  whom  the  money  was  obtained,  the  post-master  being 
ignorant  of  anything  beyond  the  fact  that  the  money  was  paid  in 
the  course  of  business  to  some  one  who  presented  the  order. 

Wells  thereupon  submitted  that  there  was  no  evidence  to  go  to 
the  jury  against  the  prisoner  to  support  the  charge  of  conspiracy. 
The  prisoner  Brittain  had  already  been  tried  and  convicted  of 
forging  the  signature,  so  that  it  was  a  matter  of  indifference  to 
her ;  but  as  regarded  Shackell,  who  had  nothing  whatever  to  do 
with  the  actual  forgery,  but  was  now  indicted  with  her  for  con- 
spiring to  defraud  various  parties,  all  the  facts  connected  with  the 
forgery  were  quite  immaterial,  and  went  for  nothing.  All  that 
he  had  done  was  to  interfere  somewhat  unnecessarily,  and  to  offer 
to  deliver  the  letter.     What  had  become  of  it  no  one  knew. 

CoLTMAN,  J.*— I  cannot  say  that  there  is  no  evidence,  though 
what  there  is  certainly  is  very  slight.  The  prisoner  had  no 
business  to  interfere  with  the  letter,  unless  he  was  acting  with 
Brittain.  There  is  no  proof  of  what  became  of  the  letter,  certainly ; 
but  the  contents  are  shown  to  have  got  into  Brittain's  hand,  for 
she  forged  Warrington's  name  to  it.     These  circumstances  are 
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soffidant  to  go  to  the  jary  to  prbve  a  oommon  design ;  and  then 
Shackell  told  a  falsehood  when  he  said  that  he  was  secretary. 
I  cannot  withdraw  the  case  from  the  jnry. 

WeUs  then  addressed  the  jniy  for  Shackell>  and  nltimately  they 

returned  a  yerdict  of 

Not  gtUUy. 


Bbo. 
bsittain 

AMD 

Shackell. 


HOME  CIRCUIT. 

Essn  Spbino  Assizes^  1848. 

(Before  Lord  Dknican,  C.J. 
Big.  v.  Bbbtt  akd  PABiSH.(a) 

Beg.  v.  Wmn  and  othbbs. 

By  eoMerU,  a  jury  may  he  charged  with  the  trial  of  two  or  more  indictmerUe 
at  the  same  time,  even  though  the  indictments  be  for  different  offences,  and 
against  different  persons,  where  the  circumstances  upon  which  the  indict- 
ments are  founded  form  part  of  the  same  transaction, 

GEOBGE  BBETT  was  indicted  for  a  rape  npon  Mary  Hockley,        Rbo. 
upon  the  27th  of  October,  1847,  and  tlohn  Parish  was  indicted  ^• 

in  a  separate  indictment  for  an  assault  npon  the  same  prosecutrix,      pl[^LHr^ 

upon  ime  same  day.    It  appeared  by  the  depositions,  which  had        * 

been  taken  against  the  two  prisoners  jointly,  that  the  alleged  Practice— Trial 
assault  was  committed  at  the  same  time  as  the  alleged  rape,  and 
that  they  both  formed  parts  of  the  same  transaction. 

Ohfn,  for  the  prosecution,  suggested  that  it  would  be  convenient 
that  tiie  two  prisoners  should  be  tried  together  upon  the  respective 
indictments. 

T.  Ohambers,  who  appeared  for  both  prisoners,  had  no  objection 
to  such  a  course,  if  it  could  be  legally  adopted. 

LoBD  DsNKAN,  C.J. — ^I  sec  no  objection  to  the  jury  being 
diarged  with  boUi  inquiries  at  the  same  time,  where  the  parties 
consent  to  such  a  mode  of  proceeding. 

The  prisoners  were  accordingly  tried  together. 

Verdictj  Not  guilty* 


William  White,  and  William  Jessup  were  charged  by  one  indict- 
ment with  highway  robbery,  committed  upon  Wifliam  Carter^  upon 
the27tii  of  October,  1847,  and  Charles  Moss  was  charged  by  the 
same  indictment,  first,  with  harbouring  the  other  two  prisoners 
after  the  commission  of  the  felony ;  and,  secondly,  wit^  receiving  a 

(a)  Reported  by  P.  Pabhbll,  Eeq.,  Biixister  at  Law. 
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watch,  the  ptopettj  of  which  Garter  was  robbed,  knowing  it  to 
hare  been  stolen.  In  a  second  indictment,  James  Woor  was 
charged  with  receiving  the  watch,  the  property  of  Carter,  knowing 
the  same  to  have  been  stolen.     Ii^  this  case 

LoBD  DENifAN,  G.J.  suggested  that  it  wonld  be  eonyenient  to 
try  both  in^ctments  at  once,  and  the  prisoners  consenting,  they 
were  so  tried  accordingly. 
Oobbett,  for  the  prosecution. 
Johnson,  for  the  prisoner  Woor. 
Creasy,  for  the  prisoner  Moss. 
White  and  Jessup  undefended. 

Verdict,  Oddity.  Sentenc&^White,  Jessup,  and  Woor,  to  he 
transported  for  seven  years  ;  Moss  to  he  imprisoned  avid  kept 
to  hard  Uibourfor  nine,  calendar  Tnonths. 


■^^" 


Rbo. 

V. 

A.  M.  Lbs. 

Forgerj. 


HOMB  CIBOUIT. 

Esssx  Sfbino  Assizes,  1848. 
(Before  Lord  Djbnhan,  G.J.) 
Beo.  v.  Akn  Mabia  LBB.(a) 

Forgery^^Complete  instrument. 

The  cheques  of  a  provident  society  having  different  branches  were  drawn  in 
the  name  of  the  society,  and  signed  by  the  chairman  and  three  of  the 
committee  of  any  bran^  of  the  society.  They  were  then  countersigned  by 
the  clerk  of  the  whole  society.  The  bankers  did  not  kuow  the  names  or 
signatures  of  the  chairman  or  committee'-men,  but  relied  upon  the  counter 
signature  of  the  clerk  as  a  voucher  for  their  aiUhenticity. 

Held,  thai  a  forgery  of  the  signatures  of  the  chairman  and  three  members  of 
the  committee  of  a  branch  of  the  society  by  means  of  which  the  genuine 
signature  of  the  clerk  vkls  obtained,  was  a  forgery  of  a  warrant  or  order 
for  the  payment  of  money. 

THE  prisoner  was  indicted  for  forging  a  certain  warrant  for  the 
payment  of  money,  which  was  set  out  in  the  indictment, 
and  wliich  purported  to  be  a  cheque  upon  Messrs.  Sparrow  and  Go. 
bankers,  at  Ghelmsford,  drawn  m  the  name  of  the  Essex  Provi- 
dent Society,  and  signed  by  the  chairman  and  three  members  of 
the  Dunmow  sub-committee  of  the  society.  In  other  counts  the 
instrument  was  described  as  an  order  for  the  payment  of  money. 
It  appeared  that  the  Essex  Provident  Society  had  various 
branches  in  different  parts  of  the  county,  and  among  others  a  branch 
at  Dunmow*    By  the  rules  of  the  society  all  cheques  drawn  upon 

(a)  Reported  by  P.  Parmell,  Esq.,  Barrister  at  Law. 
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the  bankers  of  the  society  (Messrs.  Sparrow)^  on  account  of  the        Rbci- 
society,  were  to  be  signed  by  the  chairman  and  three  members  of   ^  m!'  Lkk. 

a  sab-committee  (that  is,  a  committee  for  some  branch  of  the        

Society)  y  and  were  then  to  be  countersigned  by  a  person  named      Forgery. 
Bassenwhite,  the  clerk  of  the  socieiy,  who  resided  at  Chelmsford, 
where  the  bankers  of  the  society  carried  on  their  business. 

The  prisoner  brought  the  cheque  alleged  to  be  forged^  bearing 
four  signatures,  whidi  purported  to  be  those  of  the  chairman  and 
three  members  of  the  Dunmow  sub-committee  to  Mr.  Bassenwhite, 
the  clerk,  and  he,  supposing  the  signatures  to  be  genuine,  counter- 
signed the  check  in  the  usual  manner.  The  four  signatures  were 
forgeries.  The  cashier  of  the  bank,  who  cashed  the  cheque, 
stated  that  he  knew  nothing  of  the  four  signatures  last-mentioned, 
or  of  the  persons  whose  signatures  they  purported  to  be.  The 
bankers,  he  said,  did  not  know  who  the  members  of  the  sub-com- 
mittees were,  but  relied  upon  the  signature  of  Mr.  Bassenwhite 
as  authenticating  the  cheque.  And  he  added,  that  a  cheque  signed 
by  the  members  of  the  committee,  but  not  countersigned  by  the 
clerk,  would  not  be  paid. 

Parry,  for  the  prisoner,  upon  these  facts  contended  that  the 
indictment  could  not  be  sustained.  There  was  no  complete  instru- 
ment forged.  Without  the  name  of  Bassenwhite  the  instrument 
was  informal,  and  had  no  validity.  It  was  at  the  utmost  a  mere 
commencement  to  commit  forgery.  The  subsequent  addition  of 
Bassenwhite' s  signature  made  no  difference,  as  that  signature  was 
genuine.  [He  referred  to  2  Buss,  on  Crimes,  852 ;  B.  v.  Richards, 
R.  &  R.  193;  B.  v.  Bandell,  ib.  195.) 

Badeley  and  Hawkins,  for  the  prosecution.— The  name  of  Bas- 
senwhite was  no  part  of  the  instrument  itself.  It  was  a  complete 
order  or  warrant  without  his  signature ;  a  valid  order  as  far  as  the 
prisoner  could  make  it  so.  The  signature  of  Bassenwhite  is 
merely  a  guarantee  for  the  genuineness  of  the  other  signatures, 
upon  the  security  of  which  the  society  and  the  bankers  agree  to 
act.  It  makes  no  difference  that  that  guarantee  is  given  upon  the 
same  piece  of  paper  as  the  order. 

LoBD  DxmcAir,  C.  J. — I  think  the  point  is  very  clear,  and  at 
present  am  not  disposed  to  reserve  it.  If  she  has  forged  these 
signatures,  I  think  the  indictment  is  made  out. 

The  case  then  proceeded. 

Verdict,  Qvilty. 
Sentence,  Twelve  months'  imprisonment  and  hard  labour. 
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CENTRAL  CRIMINAL   COURT. 

Mabch  SssdioN^  1848. 

Saturday,  March  4. 

(Before  Mr.  Justice  E]u:<i.) 

Reg.  v.  Edwabds^  Underwood^  and  Edwards,  (a) 

Practice — Right  of  counsel  far  the  prosecution  to  decline  calling  all  the 

witnesses  on  the  lack  of  the  bill. 

It  is  in  general  a  matter  entirely  within  the  discretion  of  counsel  for  the 
prosecution  whether  all  the  untnessesat  the  back  of  the  bill  should  be  called 
on  behalf  of  the  crown  or  not ;  and  although  the  judge  has  the  power  to 
interfere,  he  will  only  exercise  it  in  extreme  cases, 

Reo.        T^HE  prisoners  were  indicted  for  forgery,  and  the  case  for  the 
V.  J.      prosecution  being  closed  without  all  the  witnesses  on  the 

Und«w^d,  ^^^^  ^*  *^®  ^^^  haying  been  caUed, 

AMD  '  Parry,  for  the  prisoners,  submitted  that  it  was  the  duty  of  the 
Edwards,  prosecutor  to  Call  them  all,  that  he  might  have  an  opportunity  of 
Practice  cross -examining  them.  One  witness  had  given  evidence  before  the 
magistrate,  on  the  part  of  the  prosecution ;  she  had  been  since  kept 
from  all  communication  with  the  prisoners ;  she  had  been  taken 
before  the  grand  jury,  and  yet  it  was  now  sought  to  exclude  her 
testimony,  or  to  compel  the  prisoner  to  call  her.  He  quoted 
B.  V.  Carpenter,  1  Cox's  Crim.  Law  Cas.  72,  in  which  Alderson, 
B.,  said — "  Every  witness,  whose  depositions  are  taken  bv  the 
magistrate  and  who  is  under  recognizance  to  appear,  should  go 
before  the  grand  jury,  and  the  name  should  be  indorsed  on  the  bill, 
otherwise  great  injustice  may  be  done  to  prisoners.  A  prisoner 
relies  on  certain  witnesses  being  produced  by  the  prosecution,  and 
whose  deposition  he  is  entitled  to.  He  has  a  right  to  their  testi- 
mony, if  it  tells  in  his  favour.  It  is  the  duty  of  the  prosecution  to 
Eut  the  witnesses  into  the  box.''  In  B.  v.  Bailey,  2  Cox's  Crim« 
law  Cas.  191,  also,  it  was  held  that  the  prisoner  might  insist  on 
all  the  witnesses  at  the  back  of  the  bill  being  called  by  the  ^ose- 
cution,  that  they  miffht  be  cross-examined  by  the  prisoner.  There 
Pollock,  C.  B.,  doubted  at  first  whether  he  ought  so  to  rule,  but, 
on  consulting  Mr.  Justice  Coleridge,  he  acted  on  the  principle  now 
contended  for.  In  B.  v.  Holden,  8  C.  &  P.  606,  Mr.  Justice  Patte- 
son  uses  these  words  after  a  discussion  on  the  same  point :  "  On  a 
trial  for  murder,  every  person  who  was  present  at  the  transaction 
ought  to  be  called ;  and  even  if  they  give  different  accounts,  it  is 
fit  that  the  jury  should  hear  their  evidence,  so  as  to  draw  their 
own  conclusion  as  to  the  real  truth  of  the  matter." 

(a)  Reported  by  B.  C.  RoBoraoa,  Esq.,  BarriBter-at-Law. 
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OlarJcstm  (with  whom  was  Sir  Francis  Knowles),  for  the  prosecu-        Ra- 
tion, resisted  the  application^  and  contended  that  it  was  a  matter    e,>w/b,„, 
for  the  discretion  of  the  counsel  for  the  crown  whether  any  parti-  Undbrwood, 
cnlar  witness  shonld  be  examined  or  not.     He  quoted  a  case  of     gj^^^^^J^^^ 
B.  T.  Thadcer  and  Bingrose,  tried  at  the  July  Session  of  the  Oen-       ^^ 
tral  Criminal  Court  in  the  year  1847^  and  in  the  sessions  papers  of      Practice. 
that  Court  he  found  these  observations : — "  Mr.  Parry,  understand- 
ing that  a  Mr.  Partridge  (whose  name  was  at  the  back  of  the  bill) 
was  in  attendance,  was  desirous  of  putting  a  question  to  him.    The 
Solicitor-Greneral  expressed  his  readiness  to  call  him;  but  the 
Court  was  of  opinion  that  as  his  evidence  was  not  required  for 
the  prosecution  it  should  be  left  to  the  prisoner's  counsel  to  call 
him  as  a  witness,  the  judges  having  come  to  a  decision  that  counsel 
for  the  prosecution  were  not  required  to  call  all  the  witnesses  whose 
names  appeared  on  the  bill,  although  bound  to  have  them  in  attend- 
ance/'    There  the  Court  itself  interposed,  although  the  Solicitor- 
General  was  willing  that  the  witness  should  be  called.  The  learned 
counsel  further  said  that  he  had  thought  it  right  to  have  the  wit* 
ness  in  attendance,  but  should  decline  to  call  her  unless  compelled. 
Eklb,  J.*-My  own  impression  is  clear,  and  I  believe  a  majority 
of  the  judges  have  distinctly  decided  that  the  counsel  for  the  prose- 
cution is  not  bound  to  call  all  the  witnesses  at  the  back  of  the  bill. 
He  is  a  minister  of  public  justice,  and  is  called  upon  to  lay  such 
facts  before  the  jury  as  he  tninks  the  interests  of  justice  demand.  I 
recollect  a  remarkable  case  of  murder  [Reg.  v.  Belaney),  in  which 
I  was  counsel  for  the  prisoner,  in  prosecuting  which  three  or  four 
witnesses  who  had  been  before  the  grand  jury,  were  not  called. 
It  was  most  material  for  the  prisoner  that  he  should  not  be  obliged 
to  call  them,  but  the  learned  judges  who  tried  that  case  resisted 
every  effort  I  made  to  induce  them  to  interfere  with  the  discretion 
of  the  prosecuting  counsel ;  and  in  the  end  I  was  compelled  to 
make  them  my  witnesses.     If  Mr.  Clarkson  tells  me  that  he  does 
not  think  that  justice  would  be  advanced  by  his  calling  the  witness, 
I  cannot  interfere. 

Parry  then  submitted  that  though  the  counsel  for  the  prosecu- 
tion might  not  be  compellable  to  call  the  witness,  it  was  clearly 
within  the  power  of  the  judge  to  do  so,  and  requested  his  Lord- 
ship to  exercise  his  discretion  in  this  instance.  It  had  been  done  in 
Beg.  V.  Holden,  above  quoted. 

Eblb,  J. — ^No ;  I  do  not  think  I  ought  to  do  so.  There  are,  no 
doubt,  cases  in  which  a  judge  might  think  it  a  matter  of  justice 
so  to  interfere ;  but,  generally  speaking,  we  ought  to  be  careful 
not  to  overrule  the  discretion  of  counsel,  who  are,  of  course^  more 
fully  aware  of  the  facts  of  the  case  than  we  can  be. 
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AND 


OXFORD  OIROUIT. 
Shrewsbim/,  March  22^  1848. 

(Before  Mr,  Justice  Pattbson.) 
Rsa.  V.  Tatlob  ajstd  Mobball.  (a) 

Dying  declaration. 

Where  the  deceased  having  said  thai  he  thought  he  should  die,  made  a 
statement,  and  two  or  three  days  afterwards  escpressed  his  belief  thai  he 
should  recover,  and  he  lived  some  days  after  that. 

Held,  that  the  statement  tvas  inadmissable, 

Rbo.        ^T^HE  prisoners  were  indicted  for  the  murder  of  Francis  Coning- 
^-  ^      hAxn,  at  Wellington,  in  the  county  of  Salop,  on  the  24th  of 

December,  1847. 
MoRRALu        It  appeared  in  eyidence  that  the  deceased  was  stabbed  on  the 

.  24th  of  December.     On  the  6th  of  January  he  had  the  last  rites 

tion°^  ^^^'™"  ^*  ^^^  Roman  Catholic  Church  administered  to  him.  Upon  the 
same  or  the  next  day,  the  surgeon,  at  the  request  of  a  magis- 
trate, put  the  question  to  the  deceased,  whether  he  had  any  hope 
of  recovering.  The  deceased  said  '^  I  think  I  shall  die.''  He  then 
made  a  statement.  The  surgeon  stated  that  at  the  time  he 
considered  the  deceased  to  be  in  a  most  dangerous  state.  About 
two  or  three  days  afterwards  the  deceased  expressed  a  belief  that 
he  should  recover.  He  died  on  the  12th  of  January.  Upon  these 
facts, 

Oodson,  Q.C.,  for  the  prosecution,  proposed  to  give  in  evidence 
the  statement  made  by  the  deceased. 

PhiUimore,  for  Morrall,  submitted  that  the  evidence  was  not 
receivable.  The  question  in  all  these  cases  is  what  was  the  sober 
and  lasting  opinion  in  the  mind  of  the  deceased.  Here  he  sub- 
sequently expresses  a  hope  and  expectation  of  recovery. 

Pattison,  J. — I  think  the  statement  cannot  be  given  in  evi- 
dence. The  deceased  first  says  he  thinks  he  shall  not  recover, 
and  two  or  three  days  afterwards  he  expresses  a  hope.  For  obvious 
reasons  the  doctor  would  not  tell  his  patient  that  there  was  no 
hope.  I  think  it  would  be  hardly  right  to  admit  a  declaration 
made  under  such  circumstances. 

Godson,  Q.C.,  for  the  prosecution. 

PhiUimore  and  Keneatey  for  Morrall. 

Hvddleston  for  Taylor. 

(a)  Reported  bj  J.  E.  Datd,  Esq,,  Barribter^t-LAW. 
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OXFOHD  OIBOUIT. 

Ohue09ter,  March  31, 1848. 

(Before  Mr.  Jnstiee  Gkbbswill.) 

Big.  v.  Jiff  bus  ahd  BBTANT.(a) 

LaretMi — Frvmpal  aiud  accetsary. 

If  A,  uniocka  a  door  of  a  room  of  which  he  hoB  the  key,  m  order  to 
aOow  B.  to  commit  a  larceny  m  it,  and  A.  then  goes  away,  and  B., 
m  hie  ahaence,  enters  the  room  and  removes  articles  out  of  it,  A.  is  not  a 
principal  vik4ks  larceny. 

THB  prisoners  were  indicted  for  larceny  in  a  dwelUng-houBe.  Rbq. 
It  appeared  that  JefEries  was  clerk  to  one  Whittock  the  ^_^- 
pro0eoator,  who  was  a  coal  dealer.  The  prosecutor's  money  chest  '^^ 
was  kept  in  a  room  adjoining  the  office ;  and  of  the  door  of  this  BsTiun 
room  tJie  prisoner  JefiEries  had  a  key.  On  the  night  of  the  — 
kroeny  he  was  jNTOTed  to  have  unlocked  the  door  and  then  gone  ^^*^^ 
emwbj.  About  twenty  minutes  afterwards  the  prisoner  Bryant 
oame  to  the  room  and  remoyed  the  mon^  chest.  It  was  at- 
tempted to  be  shownj  on  the  part  of  the  prisoner  Jeffries,  that 
he  was  three  quarters  of  a  mile  from  the  prosecutor's  premises  at 
the  time  Bryant  was  there. 

Cbbsswbll,  J.,  told  the  jury  that  where  one  person  opens  the 
door  of  a  house  which  contains  the  articles  stolen^  and  then  ffoes 
away,  and  another  in  his  absence^  but  acting  in  concert  with  him, 
enters  the  house  and  commits  the  larceny,  the  one  who  opens 
the  door  is  not  guilty  as  a  principal  in  the  act. 

Oreaves,  for  the  prosecution,  submitted  that  Jeffries  was  g^ty 
of  a  joint  larceny^  although  he  was  not  actually  present  at  the 
time  of  the  remoyal  by  Bryant.  In  the  case  of  burglary^  where 
the  breaking  is  in  one  nighty  and  the  entry  the  next  night,  a 
person  present  at  the  breaking,  though  not  present  at  the  enterinff» 
isy  in  law,  guiliy  of  the  whole  offence  :  {Bex.  y.  Jordan,  7  C.  &  P. 
432.) 

GuBSWZLL,  J.,  said  he  would  consult  Mr.  Justice  Patteson, 
sitting  in  the  Nisi  Prins  Court.  On  his  return,  he  said  Mr.  Justice 
Patteson  agreed  with  him,  and  entertained  no  doubt  on  the  point ; 
and  accordingly, 

Grbsswbll^  J.,  directed  the  jury,  if  they  belieyed  that  Jeffries 
was  not  present  assisting  Bryant  at  the  time  of  the  remoyal  of 
the  chest,  to  acquit  him. 

Oreavea  for  the  prosecution. 

W.  H.  Cooke  for  the  prisoners. 

(a)  Reported  bj  J.  E.  Datis,  Esq.,  B«xrat«r-«ULftw. 
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OXFORD  CIEOUIT. 
Stahobd  SumnB  Assizis^  1848. 

July  28. 

(Before  Bolii^  B.) 
Bio.  v.  BiBUBiN  WHiTEHoirBi.(a) 

Petjury^-'Indietment^AMigiiment  of  perjury. 

Where  an  mdictmeiU  aUeged  that  B,  W.  falsely  swore  that  "he  was  in 
^  bar  of  the  house  of  J.  B.,  on  the  Ibth  day  of  February  last,  from 
between  the  hours  of  six  o*clock  and  seven  o'clodic  m  the  evening  of  the 
said  last'^mentioned  day,  until  nine  o'clock  in  the  evening  of  the  said 
tast-mentioned  day,  and  that  he  the  said  B.  W,  did  not  then  and  there 
play  at  any  game  of  cards  at  all :  " 

Held,  that  perjury  was  not  sufficiently  assigned  by  an  averment  that  **  the 
said  B,  W.  did  then  and  there  (to  wit)  in  the  said  bar  of  the  said  house 
and  premises  of  the  said  J.  B.  on  the  said  15th  day  of  February  last, 
and  between  the  hoon  of  siz  o'clock  in  the  evening  of  the  said  last- 
mentioned  day,  and  eight  o'clock  in  the  evening  of  the  said  last- 
mentioned  day,  play  at  a  certain  game  of  cards*'  4^. 

Rro         nnHE  defendant  was  indicted  for  perjury  alleged  to  have  been 

«•  X      committed  by  bim,  upon  the  hearing  by  magistrates  in  petty 

WHiTBHoutK.  sessions  of  an  information  against  one  John  BaiW^  the  keeper 

of  a  pablic  bouse^  for  permitting  cards  to  be  played,  at  bis  bouse 

''''j"^-  on  the  15tb  of  February,  1848. 

The  indictment  alleged  that  it  was  material,  on  tbe  bearing  of 
this  information,  to  prove  that  cards  were  played  in  tbe  bar  of  tbe 
public-bouse  between  tbe  hours  of  six  o'clock  and  eight  o'clock 
m  the  eyeningof  the  said  loth  day  of  February;  that  the  defen- 
dant came  before  the  justices  and  was  duly  sworn,  &c. 

Tbe  indictment  then  proceeded  as  follows: — ''The  said  Beuben 
Whitebouse  did,  upon  bis  oath  aforesaid,  falsely,  corruptly,  know- 
iD«^Iy,  wilfully,  and  maliciously,  before  tbe  said  Bigbt  Honourable 
William  Earl  of  Dartmouth  and  J.  E.  Piercy,  Esq.,  justices 
aforesaid,  depose  and  swear,  amongst  other  things,  in  substance 
and  to  the  effect  following  (that  is  to  say),  that  be  tbe  said 
Beuben  Whitebouse  was  in  the  bar  of  tbe  said  bouse  and  premises 
of  the  said  John  Bailey  on  the  said  15tb  day  of  February  last, 
from  between  tbe  hours  of  six  o'clock  and  seven  o'clock  in  tbe 
evening  of  tbe  said  last-mentioned  day,  until  nine  o'clock 
in  the  evening  of  the  said  last-mentioned  day,  and  that  he  the 
said  Beuben  Whitebouse  did  not  then  and  there  play  at  any 

(a)  Reported  hjj.  E.  Datis.  Eitq.,  Barrister-ai-Law. 


CRIMINAL  LAW  CASES.  87 

game  of  cards  at  all,  and  that  no  cards  or  game  of  cards  at  all        ^^ 
were  or  was,  daring  all  the  said  last  mentioned  time,  or  between      r,^",,, 
the  honrs  aforesaid,  pWed  therein.     Whereas,  in  tmth  and  in  whitbboubr. 

fact,  the  said  Benben  Whitehouse  did  then  and  there,  to  wit,        

in  the  said  bar  of  the  said  house  and  premises  of  the  said  John  ^^J^'^- 
BaUey,  on  the  said  15th  day  of  February  last,  and  between  the 
hours  of  six  o'clock  in  the  evening  of  the  said  last-mentioned  day, 
and  eight  o'clock  in  the  evening  of  the  said  last-mentioned  day, 
play  at  a  certain  game  of  cards  with  other  persons,  to  the  jurors 
aforesaid  as  yet  unknown.  And  whereas,  in  truth  and  in  &ct, 
cards  were  then  and  there,  to  wit,  in  the  said  house  and  premises 
last  aforesaid,  and  on  the  day  and  between  the  hours  last  aforesaid, 
played." 

The  jury  having  found  the  defendant  guiUy. 

Rupert  Kettle  moved  in  arrest  of  judgment,  on  the  ground  that 
the  fects  alleged  in  the  indictment  to  have  been  sworn  were  quite 
consistent  with  the  subsequent  averment  that  the  defendant  played 
between  six  and  eight. 

Oarrington  and  P.  M'Mdhcn,  for  the  prosecution,  contended 
that  after  verdict  the  defendant  must  be  considered  as  having 
sworn  that  he  did  not  play  at  any  time  while  he  was  in  the  house 
on  the  occasion  in  question. 

BoUB,  B. — ^The  indictment  is  bad,  as  it  seems  to  me.  The 
defendant  may  have  played  at  five  minutes  past  six,  and  yet  not 
have  played  from  between  six  and  seven  until  nine ;  for  the  words 
''  from  between  six  and  seven  "  may  be  any  time  short  of  seven, 
five  minutes  or  five  seconds  to  that  hour.  The  indictment  cannot 
be  read  as  averring  that  the  defendant  swore  that  he  did  not  play 
at  any  time  during  that  evening,  but  merely  that  he  did  not  play 
at  a  particular  period  of  the  evening,  namely,  from  some  period 
before  seven  until  nine.  That  might  be  perfectly  true,  and  yet  he 
mav  have  played  between  six  and  seven,  and  so  may  have  played 
as  18  assigned  in  the  indictment  between  six  and  eight. 

The  d^endant  was  discharged. 


S8  GBIMIKAL  LAW  0A8BS. 


OXPOBD  CIBCUIT. 

Shbiwbbubt  SuioaB  Absomb,  1848. 

Orown  OouH,  July  81. 

(Before  Bolpb,  B.) 

ttiG.  V.  Jambs  Phillips,  (a) 

Forgery — Evidenee  of  guUUf  knowledge, 

QucBre — On  em  indictment  for  uttering  a  forged  acquittance,  not  being  am 
instrument  of  ordinary  transmieeion  from  hand  to  hand,  can  similar  instru^ 
ments,  uttered  by  the  prisoner  on  other  occasions,  be  given  in  evidenoe  to 
prove  a  guUty  knowledge  f 

reo.        ^T^HE  prisoner  was  indicted  for  uttering  on  the  10th  of  May  last, 
^'  '■'      a  certain  forged  acquittance  for  money,  knowing  the  same 

FmuM     ^  ^  toT^ed,  with  intent  to  defraud  one  Bichard  Thomas. 
J.  Mr.  Biohord  Thomas,  the  prosecutor,  a  dealer  in  cattle,  had 

Forgery.  employed  the  prisoner  in  the  month  of  April  to  driye  some  cattle 

for  htm  from  Shropshire  into  one  of  the  Midland  counties.  The 
prosecutor  had  on  former  occasions  employed  the  prisoner  in  the 
same  way,  and  was  in  the  habit  of  paying  him  the  e^^penses  atten- 
dant npc^  the  removal  of  the  cattle,  the  prisoner  producing 
vouchers  for  the  payment* 

On  the  occasion  in  question,  the  prisoner,  on  his  return  from  the 
journey  on  the  10th  of  May,  claimed  as  part  of  his  expenses,  among 
other  sums,  the  sum  of  9s,  for  hay  for  the  cattle  at  a  place  called 
North  Eilworth.    He  produced  the  following  acquittance : 

''April  17^  Swan  Inn,  North  Ealworth^  2  cwt.  of  hav,  ds. 

Paid,  John  Brown. 

The  prosecutor  paid  the  amount  to  the  prisoner,  but  subse- 
quently ascertained  that  the  latter  had  not  paid  any  such  sum,  or 
had  beien  at  the  inn  at  North  Kilworth. 

Huddleston,  for  the  prosecution,  was  about  to  prove  that  the 
prisoner  had  uttered  a  similar  forged  acquittance  to  the  prosecutor 
on  the  11th  of  March  previously,  for  money  alleged  to  nave  been 
paid  to  the  landlord  of  the  Ghandos  Arms  Inn,  at  Knighton,  in 
Radnorshire ;  upon  which 

PhilUmore,  for  the  prisoner,  objected  to  this  evidence.  It  was 
only  in  cases  of  forged  coin  or  bank  notes,  or  other  instruments 
which  a  party  might  very  innocently  transmit  from  hand  to  hand, 
that  evidence  was  allowed  to  be  given  of  the  uttering  of  other  coin 
or  notes.  In  this  case,  it  was  impossible,  under  the  circumstances, 
that  if  the  prisoner  really  uttered  the  acquittance,  he  could  be 

(a)  Reported  bj  J.  E.  Datii  Esq.,  BftrrUter-at*Law. 
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ignorant  of  the  feet  that  it  ^as  a  forgery,  and  therefore  the  proof        R=g- 
of  the  nttering  of  other  similar  acquittances  could  not  assist  the       j^mes 
jury  in  determining  the  guilt  or  innocence  of  the  prisoner,  but  was     philups. 

only  calculated  to  create  a  prejudice  in  their  minds  unfavourable        

to  him.  Here  the  one  transaction  was  in  no  way  connected  with  ^^^^7- 
the  other,  and  an  interval  of  two  months  occurred  between  the 
one  uttering  and  the  other.  If  the  uttering  in  March  could  be 
given  in  evidence  to  support  an  uttering  in  May,  so  might  an 
uttering  twenty  years  before  ;  which  would  be  against  the  estab- 
lished principle  that  a  prisoner  was  not  to  be  prejudiced  by  having 
one  distinct  offence  mixed  up  with  another.  The  learned  counsel 
referred  to  a  decision  of  Mr.  Baron  Piatt  at  Stafford,  the  week 
before,  when,  on  an  indictment  for  uttering  a  forged  order  for 
goods,  he  refused  to  receive  evidence  of  a  similar  uttering  on  the 
previous  day.  (a) 

Huddleston,  contr^,  referred  to  Reg.  v.  Olarlce  and  Bradbv/ry,  at 
the  Central  Criminal  Court,  where,  after  argument,  Lord  Denman 
had  admitted  such  evidence. 

BoLVi,  B. — I  am  of  opinion  that  the  evidence  is  clearly  ad- 
missible, and  have  so  ruled  in  a  case  at  Worcester,  on  the  present 
circuit,  (fc)  The  observations  of  Mr.  Phillimore,  that  such  evidence 
is  in  this  particular  case  of  no  avail,  are  of  great  force,  for  the  pre- 
sumption that  the  prisoner  did  not  know  that  the  instrument  which 
he  is  charged  with  uttering  was  forged,  is  extremely  slight.  But 
it  is  just  possible  that  a  jury  might  suppose  him  ignorant  of  the  for- 
gery, and  although  the  evidence  may  be  of  no  great  weight,  yet  the 
principle  which  admits  such  evidence  is  the  same.  Even  in  the 
case  supposed  by  the  learned  counsel  of  an  interval  of  twenty  years 
between  the  utterings,  the  evidence  would  be  receivable  in  prin- 
ciple, but  I  should  in  that  case  direct  the  jury  to  pay  no  attention 
to  it.  In  consequence,  however,  of  the  reported  decision  of  my 
brother  Piatt,  I  shall  mention  the  case  to  him. 

His  Lordship  retired  to  confer  with  Baron  Piatt,  who  was 
sitting  at  Nisi  Prius.     TTpon  his  return, 

BoLFi,  B.  said,  I  find  that  my  brother  Piatt's  opinion  is  still  the 
same  as  expressed  at  Stafford.  I  shall  therefore  receive  the  evi- 
dence, but  reserve  the  question  for  the  judges.  I  yield  to  the 
authority,  and  not  to  the  reasoning.  My  opinion  is  that  the  evi- 
dence is  admissible. 

Huddleston  did  not,  however,  give  the  proposed  evidence.  The 
prisoner  was  convicted. 

(a)  Rep.  ▼.  Jaekton  ^  oikm^t  Stafford  Sammer  Absibm,  1848. — The  order  or  reqaott  in 
this  case  was  for  12  qaarts  of  ale,  purporting  to  be  issned  bj  one  William  Marsb,  a  sab-oon- 
traetor  on  a  railway,  in  favour  of  the  prisoners,  who  were  "  navvies "  working  on  the  line. 
Bmddktiam,  for  the  prosecution,  proposed  to  give  in  evidence  a  similar  order  uttered  the  day 
before;  but  W^obyck,  for  the  prisoner,  objected,  and  Platt,  B.  peremptorilj  refused,  to 
admit  the  evidence,  observing  that  then  was  a  wide  distinotion  between  this  cass  aod  that  of 
forged  ootes  and  coin 

Q>)  The  case  referred  to  bj  his  lordship  was  Reg,  v.  Edwarit, — The  nttering  io  that  cass 
was  a  warrsnt  or  shop-ticket  for  the  delivoy  of  goods,  and  his  lordship  received  evidence  of  an 
ottering  of  a  viroilar  order  three  dajs  previously  to  the  one  that  was  the  subject  of  the  in- 
dictment.   Be»i  for  the  prosecution,  Hodgtcn  for  the  prisoner. 
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OXFOED  CIRCUIT. 

HiBVfOBD  SumiBB  Absizis,  1848. 

Crown  Court,  August  4. 

(Before  Platt,  B.) 

Bbg.  v.  William  Hskby  HTDB.(a) 

Evidence — Deposition  oj  party  since  deceased, 
Qucsre, — Is  the  deposition  of  a  witness  before  the  committing  magistrates, 
where  the  attorney  for  the  prisoner  abstains  from  asking  any  question, 
in  consequence  of  the  witness  being  too  ill  to  bear  any  further  examination, 
eufficiently  complete  to  render  it  evidence  against  the  prisoner  where  the 
witness  dies  before  the  trial  f 

Reo.        ^I^HE  prisoner  was  indicted  for  an  assault  upon  Esther  Smith, 
V.  X      a  child  under  the  age  of  ten  years,  with  intent  to  commit 

William     ^  rape.     At  the  time  the  prisoner  was  taken  into  custody,  which 
was  several  months  after  the  alleged  offence,  the  prosecutrix  was 

EvideuiM.  in  a  rapid  decline.  She  was  examined  before  the  committing 
magistrates,  and  stated  the  facts  of  the  assault  upon  her  by  the 
prisoner  very  concisely.  Upon  a  question  being  put  to  her  by 
the  clerk  to  the  magistrates  who  conducted  the  examination,  she 
said  '^  I  can't  answer,  I  can't  answer,''  and  was  evidently  in  a 
sinking  state.  Down  to  this  period  she  had  answered  the  questions 
satisfactorily.  The  clerk  to  the  magistrates  said  he  should  not 
ask  any  further  questions.  An  observation  was  made  by  the 
clerk  or  magistrates,  that  Mr.  Badham,  the  prisoner's  attorney, 
who  was  present,  must  have  an  opportunity  of  cross-examining 
the  witness.  The  attorney  said  ''I  shall  decline  putting  any 
question,  the  child  is  evidently  not  in  a  fit  state  to  answer.  The 
deposition  was  then  completed  in  form,  by  the  witness  putting 
her  mark  to  it.  There  was  no  subsequent  examination,  and  the 
child  died  soon  afterwards.  These  facts  having  been  elicited 
from  the  clerk  to  the  magistrates,  who  was  called  to  prove  the 
deposition, 

Shinner,  for  the  prisoner,  objected  to  the  reception  of  the  de- 
position. It  was  incomplete.  The  examination  was  not  concluded, 
in  consequence  of  the  inability  of  the  child  to  bear  further 
questioning.  The  inquiry  in  chief  was  not  exhausted,  but  was 
abandoned.  [Platt,  B. — Is  the  &ict,  that  the  child  was  unable 
to  bear  a  further  examination,  a  reason  for  shutting  out  the 
deposition  ?]  The  cause  of  the  impediment  is  immaterial.  If  the 
prisoner  never  had  an  opportunity  of  testing  the  accuracy  of  the 
witness  the  statement  cannot  be  received.     [Platt,  B. — Surely 

(a)  Reported  bj  J.  E.  Datis,  Esq.,  Berrislfr-at-Law. 
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an  attorney  cannot  ahat  out  a  deposition  by  abstaining  from  cross-        ^^- 
examination.]  Can  it  be  said  that  nnder  these  circumstances  the     willxam 
whole  tmth  was   elicited  where   there  was  no  opportunity  of  Hehrt  Htdk. 
testing  it  T     The  attorney  abstained  from  motives  of  humanity  to     g^j^,,, 
the  witness.     The  principle  is  the  same  when  the  prisoner  is 
absent  as  when  he  has  no  opportunitjr  of  examining  the  witness. 
Here  the  inquiry  is  unfinished.     It  is  proceeded  with  until  the 
powers  of  the  child  are  exhausted.    What  good  could  arise  from 
the  cross-examination  of  a  child  in  that  state  ? 

W.  H.  Oooke,  for  the  prosecution. — ^Thedepositionwasduly  taken; 
the  prisoner  and  his  attorney  were  present.  The  attorney  refuses 
to  cross-examine ;  whether  for  a  good,  bad,  or  indifferent  reason, 
is  immaterial.  [Platt,  B. — The  mode  of  trying  the  point  is 
this  : — If  the  child  had  died  the  moment  she  had  put  her  mark, 
could  the  deposition  be  received  ?  Mr.  Badham  says  he  declined 
because  the  witness  was  not  in  a  fit  state  to  be  examined.]  The 
attorney  did  not  ask  for  delay  or  another  opportunity.  The  de- 
position may,  however,  be  received  as  a  dying  declaration. 

A  witness  was  then  called  to  prove  the  state  of  the  child  at 
the  time,  but  failed  to  show  that  she  was  under  an  impression  that 
she  should  not  recover.  The  deposition  therefore  could  not  be 
received  as  a  dying  declaration. 

Platt,  B. — I  cannot  shut  mv  eyes  to  this  fact,  that  a  cross- 
examination  qualifies  an  exammation  in  chief;  without  it,  the 
deposition  is  not  the  whole  of  the  statement  of  the  witness.  The 
deposition  is  all  the  witness  says  at  the  time;  here  she  woaldhave 
added  more,  but  was  unable.  The  attorney,  however,  did  not  apply 
for  an  adjournment.  I  incline  to  think  that  the  deposition  cannot 
be  received  in  evidence.  I  shall  admit  it  now,  and  reserve  the 
point  for  the  judges. 

The  prisoner  was,  however,  acquitted. 
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NORTHERN  CIRCUIT. 

York,  Wednesday,  March  15. 

(Before  Bolfx^  B.) 

BbG.    v.    CHAHBBBS.(a) 

Evidence  of  cmotkerfehm^ — Staiement  of  prisoner. 

Evidence  of  a  distinct  felony  may  he  given  in  re'Caximination  where  it  will 
serve  to  explain  an  apparently  contradictory  fact  elicited  by  crosS" 
examination. 

A  statement  of  a  prisoner  is  admissible  in  evidence,  although  he  was  pre^ 
viously  told  that  whatever  he  said  **  would  be  used  against  him" 

Kko.        npHE  prisoner  was  indicted  for  haviuff  committed  a  rape  upon 

V.  ^      the  person  of  his  grand-daughter^  Isabella  Chambers^  a  child 

c^HAMBKRs.    under  the  age  of  ten  years.    It  having  appeared  on  cross-ezami- 

Evidence  of      uation  of  the  little  girl^  Isabella  Chambers^  that  the  act  for  which 

another  Felony  the  prisoner  was  indicted  had  not  caused  her  any  pain. 

state"^"T  *  BiM  {Fa/rrer  with  him)^  on  re-examination^  proposed  to  ask  the 

witness  whether  her  grand-father  had  done  the  same  thing  to  her 

on  previous  occasions. 

Price,  for  the  prisoner^  objected  to  this  question  fts  leading  to 
the  admission  of  evidence  which  would  support  another  indictment 
for  a  distinct  felony. 

BoLFB^  B.^  admitted  the  evidence  as  tending  to  explain  the 
circumstances  that  the  act  in  question  had  not  occasioned  any  pain. 
Hill  afterwards  proposed  to  give  evidence  of  a  statement  which 
was  made  by  the  prisoner  to  a  police  officer. 

Price  objected^  and  on  the  authority  of  two  or  three  rulings 
admitted  to  be  in  prints  contended  that  evidence  could  not  be 
given  of  the  statement^  inasmuch  as  the  prisoner  had  been  told 
previously  to  his  making  it^  that  whatever  he  said  would  be  used 
against  him. 

Hill  said  there  were  other  rulings  to  the  contrary. 
BoLFB^  B.^  considering  that  the  cases  cited  in  support  of  the 
objection  had  been  overruled,  held  the  statement  admissible,  and 
received  the  evidence. 

(a)  Reported  bj  T.  E,  Kimb,  Esq.,  Barrieter*ji(-Lew, 
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QUEEN'S  BENCH. 

Eastbb  Tebm,  1848. 

May  8th  and  10th. 

The  Qukbn  v.  John  Mitchbl. 
Same  v.  Same. 

Seditious  libel  "^  Information  ex  officio — Practice^Pleading — Autrefois 
arraign — Pendency  of  an  indictment  for  same  offence — Nolle  prosequi 
— Plea  in  abatement — Demurrer  to  concluding  in  bar — Replication  to 
like  plea  intt*oducing  new  matter,  conclusion  of — Judgment  of  respondeat 
ouster  notvnthstanding  prayer  of  final  judgment — Discontinuance, 

To  an  ex  officio  information  filed  by  the  Attorney-General  against  J,  M,, 
for  the  publication  of  a  seditious  and  defamatory  libel,  ike  defendant 
pleaded  that  an  indictment  had  been  found  against  him  in  the  Queen's 
Bench  for  the  publication  of  a  seditious  and  defamatory  libel,  upon  which 
he  teas  duly  arraigned,  and  such  proceedings  were  thereupon  had ;  that 
afterwards  the  Attorney-General  came  into  court  and  said  that  he  would 
not  further  prosecute  the  said  J,  M.,  and  that  the  said  J,  M,  should  go 
thereof  without  day,  and  that  the  said  J.  M.  and  the  said  J,  M.  so 
indicted  and  arraigned,  were  one  and  the  same  person,  and  not  other  and 
different  persons  ;  and  that  the  offences  of  which  he  the  said  J.  M,  was  so 
indicted  and  arraigned  as  aforesaid,  and  the  offences  in  the  said  informa- 
tion specified  were  one  and  the  same ;  and  that,  according  to  the  laws  and 
customs  of  this  realm,  the  said  J.  M,  ought  to  be  free  and  exempt,  under 
the  circumstances  aforesaid,  from  being  compelled  to  answer  for  the  said 
supposed  offences,  in  the  information  specified,  before  any  judge  or  minister 
of  our  lady  the  Queen,  or  any  other  judge  in  any  couft  whatsoever,  except 
upon  indictment  found,  or  presentment  made,  on  the  oaths  of  twelve  men  of 
Ae  body  of  the  county  in  which  the  said  supposed  offences  were  committed  ; 
concluding  with  a  verification,  and  praying  judgment  if  the  court  would 
or  ought  to  take  cognizance  of  the  information  aforesaid,  and  that  he 
might  be  dismissed  and  discharged,  and  so  forth. 

To  this  plea  the  Attorney-General  demurred,  and  prayed  '*  judgment,  and 
that  the  said  J,  M,  might  be  convicted  of  the  premises  above  charged  upon 
him  in  and  by  the  said  information,^* 

To  another  information  for  a  similar  offence  the  defendant  pleaded,  that 
theretofore,  jrc,  an  indictment  was  found  in  the  Queen*s  Bench  against 
one  J.  M.,  for  the  publication  of  a  seditious  libel,  and  that  he  and  the 
said  J,  M,  so  indicted  were  one  and  the  same  person,  and  not,  other  and 
different  persons,  and  that  the  said  several  supposed  offences  in  the  several 
counts  of  the  indictment,  and  the  several  offences  in  the  severed  counts 
in  the  said  information  were  one  and  the  same,  and  that  he  was  duly 
arraigned  on  the  said  indictment,  and  that  it  woe  still  depending  against 
him  in  the  court  of  our  lady  the  Queen  \  concluding  with  a  verification. 

Vol.  III.  H 
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andprai/ing  "judgment  of  the  said  information,  and  that  he  may  not  be 
compelled  to  answer  thereto" 
Replication  to  this  plea;  that  after  the  arraignment  of  the  said  J.   M., 
upon  the  indictment  in  the  plea  mentioned,  and  before  the  exhibiting  of 
the  said  information,  the  said  J.  M,  pleaded  in  abalement  of  the  indict- 
ment, that  one  of  the  jurors  by  ivhom  the  bill  was  found  was  disqualijied  ; 
and  that  the  said  Attorney-General,  after  the  pleading  the  said  plea, 
and  before  the  exhibiting  of  the  said  information,   came  into  court, 
and  said  that  he  would  not  further  prosecute  the  said  J,  M,  on  the  said 
indictment,  and  thereupon  it  was  considered  and  adjudged  by  the  court 
against  him  the  said  J,  M,  upon  the  said  indictment,  as  by  the  record 
and  proceedings  thereof  remaining  in  the  said  court  more  fully  appears  ; 
concluding    with    a    verification,    and   praying    "judgment    and    that 
the  said  J,  M,  may  be  convicted  of  the  premises  in  the  said  information 
specified'* 

To  this  replication  the  defendant  demurred,  praying  ** judgment  of  the 
said  replication,  and  that  he  the  said  J,  M,  may  not  he  compelled  to 
answer  the  same. 

Held,  that  both  the  pleas  were  bad:  that  an  Attorney-General  is  at  liberty, 
after  having  entered  a  nolle  prosequi  on  an  indictment,  to  file  an  ex 
officio  information  for  the  same  offence ;  and  that  in  prosecutions  for 
dimes  the  pendency  of  an  indictment  or  information  is  not  a  good  plea 
to  an  information,  subsequently  filed  against  the  same  party  for  the 
same  offence. 

Semble,  that  the  observations  in  2  Hawkins  P.  0.  lib.  2,  ch.  84,  s.  I,  in 
favour  of  the  validity  of  such  pleas  to  informations,  apply  only  to  in- 
formations qui  tarn. 

Semble,  also,  that  the  entry  of  a  nolle  prosequi  pule  an  end  to  an 
indictment. 

Although  the  prosecutor  having  demurred  to  a  plea  in  abatement,  concluded 
in  bar  praying  final  judgment. 

Held,  that  the  court  were  not  precluded  thereby,  but  were  bound  to  give  that 
judgment  which  was  right  on  the  whole  record. 

Where  a  replication  to  a  plea  in  abatement  introduces  new  matter,  upon 
which  issue  may  be  taken,  the  prosecutor  is  entitled  to  pray  final 
judgment. 

Qwere,  whether  there  can  be,  on  the  part  of  the  crown,  a  discontinuance  in 
pleading  f 

Bxa.        ^T^WO  indictments  having  been  found  in  this  court  aminst  the 
^'  *-      defendant^  charging  him  with  the  publication  of  seditious 

MrrcHSL.  ^^^  defamatory  libels  in  a  paper  called  The  United  Irishmanj  he 
pleaded  in  abatement  (see  11  Law  Times^  112)^  that  one  of  the 
grand  jurors  who  found  the  bill  was  disqualified^  being  a  member 
of  the  council  of  the  borough  of  the  city  of  Dublin  (see  stat.  3  &  4 
Vict.  c.  108,  s.  180,  corresponding  to  5  &  6  Will.  4,  c.  76,  s.  122, 
Engl.) ;  whereupon  the  Attorney- General  entered  a  nolle  prosequi 
on  each,  and  filed  ex  officio  two  separate  informations  for  the  same 
publications,  charging  one  of  them  in  the  first  information  and 
another  in  the  second.  To  the  first  of  these  informations  (for  the 
proceedings  upon  the  second,  see  p.  106,  post)  the  defendant  put 
in  the  following  plea : — 

'^  And  the  said  John  Mitchel,  in  his  own  proper  persoxi,  cometh 
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into  court  here  and  says,  that  the  court  of  our  lady  the  Queen        Rbo. 
here  ought  not  to  take  cognizance  of  the  offences  in  the  said  infer-  j  ^^^^^.^ 

mation  above  specified,  because,  protesting  that  he  is  not  guilty  of       

the  same,  nevertheless  the  said  John  Mitchel  says  that  heretofore,  Soditiooa  Libel. 

to  wit,  on  the  fifteenth  day  of  April,  in  this  same  term,  and  in  the  pj^^ 

said  eleventh  year  of  the  reign  of  our  said  lady  the  Queen,  in  the 

said  court  of  our  said  lady  the  Queen,  before  the  Queen  herself, 

at  Dublin,  in  the  county  of  the  city  of  Dublin,  upon  the  oaths  of 

twelve  good  and  lawful  men  of  the  body  of  the  county  of  the  city 

of  Dublin,  then  and  there  swore  and  charged  to  inquire  for  our 

said  lady  the  Queen,  and  for  the  body  of  the  said  county  of  the 

city  of  Dublin,  it  was  presented,  &c.  (setting  out  an  indictment 

for  publishing  a  seditious  and  defamatory  libel.) 

"  And  the  said  John  Mitchel  says,  that  afterwards,  to  wit,  on 
the  15th  day  of  April,  in  the  year  aforesaid,  the  said  John  Mitchel 
was,  at  the  request  of  the  Right  Hon.  James  Henry  Monahan, 
Attorney-General  of  our  said  lady  the  Queen,  duly  arraigned  on 
said  indictment,  and  such  proceedings  were  thereupon  had  in  the 
said  court  of  our  said  lady  the  Queen,  before  the  Queen  herself. 
That  afterwards,  to  wit,  on  the  26th  day  of  April,  in  the  said 
term,  the  said  Right  Honourable  James  Henry  Monahan,  who  in 
that  behalf  prosecuted  for  our  said  lady  the  Queen,  came  into  the 
court  of  our  said  lady  the  Queen,  and  said  that  he  would  not 
further  prosecute  the  said  John  Mitchel  on  behalf  of  our  said  lady 
the  Queen,  on  the  said  indictment,  and  that  the  said  John  Mitchel 
should  go  thereof  without  day,  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  court  of  our  said  lady  the  Queen, 
before  the  Queen  herself,  more  fully  appears.  And  the  said  John 
Mitchel  avers  that  he  the  said  John  Mitchel,  and  the  said  John 
Mitchel  so  indicted  and  arraigned  as  last  aforesaid  are  one  and  the 
same  person,  and  not  other  and  different  persons ;  and  that  the 
offences  of  which  he  the  said  John  Mitchel  was  so  indicted  and 
arraigned  as  aforesaid,  and  the  offences  in  the  said  information 
above  specified  are  one  and  the  same  offence,  and  not  other  and 
different,  to  wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin 
aforesaid. 

'*  And  the  said  John  Mitchel  further  saith  that  he  ought,  accord- 
ing to  the  laws  and  customs  of  this  realm,  and  the  liberties  and 
privileges  of  the  subjects  of  this  kingdom,  to  be  free  and  exempt, 
under  the  circumstances  aforesaid,  from  being  compelled  to  answer 
for  the  said  supposed  offences  in  the  said  information  specified 
before  any  justice  or  minister  of  our  lady  the  Queen,  or  any  other 
judge  in  any  court  whatsoever,  except  upon  indictment  found,  or 
presentment  made,  on  the  oath  of  twelve  good  and  lawful  men  of 
thebody  of  the  county  in  which  said  supposed  offences  were  com- 
mitted, and*  this  he  the  said  John  Mitchel  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  court  of  our  said  lady 
the  Queen,  now  here,  will  or  ought  to  take  cognizance  of  the 
information  aforesaid,  and  that  by  the  court  here  he  may  be  dis- 
missed and  discharged,  and  so  forth. 

h2 
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Bbg. 

V. 
J.  MlTOHBL. 


Demurrer  to  this  Plea. 


Demurrer. 


"And   the  said  Bight  Honourable  James  Henry   Monahan^ 

Seditious  LibeU  Attomey-General  of  our  said  lady  the  now  Queen,  who  prosecutes 
for  our  said  lady  the  Queen  in  this  behalf,  as  to  the  said  plea  of  the 
said  John  Mitchel,  by  him  above  pleaded  and  set  forth,  for  our  said 
lady  the  Queen,  saith,  that  the  said  plea  and  the  matters  therein 
contained  in  manner  and  form  as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law  to  preclude  the  court  of  our  said 
lady  the  Queen  from  proceeding  upon  the  said  information  against 
him  the  said  John  Mitchel,  and  that  our  said  lady  the  Queen  is  not 
bound  by  the  law  of  the  land  to  answer  the  same ;  and  he  the  said 
Attorney-General,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  states  and  shows  to  the  court  here  the 
following  causes  of  demurrer  to  the  said  plea ;  that  is  to  say — 

"  That  it  is  uncertain  whether  the  said  plea  is  a  plea  in  bar  or  a 
plea  in  abatement,  and  also  that  the  same  is  in  other  respects 
uncertain,  informal,  and  insufficient,  and  so  forth ;  and  this  he  the 
said  Attorney-General,  who  prosecutes  as  aforesaid,  is  ready  to 
verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he 
the  said  Attorney-General  prays  judgment,  and  that  the  said  John 
Mitchel  may  be  convicted  of  the  premises  above  charged  upon 
him  in  and  by  the  said  information. 


Joinder  in 
demnirer. 


Joinder. 

'^  And  thereupon  the  said  John  Mitchel,  so  present  here  in  court 
in  his  own  proper  person,  saith,  that  the  said  plea  of  him  the  said 
John  Mitchel,  in  manner  and  form  aforesaid,  as  the  same  is  above 
pleaded  and  set  forth,  and  the  matters  therein  contained,  in 
manner  and  form  as  ^e  same  are  above  pleaded  and  set  forth, 
are  sufficient  in  law  to  preclude  the  said  Bight  Honourable  James 
Henry  Monahan,  the  Attorney-General  for  our  said  lady  the 
Queen,  who  for  our  said  lady  the  Queen  prosecutes  in  this  behalf, 
from  further  prosecuting  the  said  information  against  him  the  said 
John  Mitchel;  and  this  he  the  said  John  Mitchel  is  ready  to 
verify  and  prove  the  same,  as  the  court  here  shall  direct  and 
award.  Wherefore  and  because  the  said  Attorney-General,  for 
our  said  lady  the  Queen,  hath  not  answered  the  said  plea  nor 
hitherto  in  any  manner  denied  the  same,  the  said  John  Mitchel 
pravs  judgment  of  the  said  information,  and  so  forth.^^ 

The  demurrer  in  the  first  case  being  now  (May  8th)  called  on 
for  argument,  was  opened  by 

John  Perrin,  for  the  Crown. — The  defendant's  plea  is  bad. 
First;  an  indictment  pending  is  no  bar  to  an  information  for 
the  same  offence.  Secondly,  the  entry  of  a  rholle  prosequi  has  put 
an  end  to  the  indictment.  In  2  Hale,  P.  C.  239,  it  is  stated 
''if  A.  be  indicted  for  the  murder  of  B.,  and  there  is  another 
indictment  afterwards  taken  of  the  same  death  against  the  same 
person,  and  he  is  arraigned  upon  the  second  indictment  because  it 
IS  the  King's  suit,  the  second  shall  not  abate;  yet  usually  the 
justices  quash  the  other  by  judgment."     And  Hawkins  (2  P.  G., 
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book  2,  ch.  84,  Beet.  1,)  says, "  That  it  hath  been  holden  that  it  is        »«<»• 
no  good  plea  in  abatement  of  an  indictment  as  it  is  of  an  appeal  or  j  mitchel. 

information,  that  there  is  another  indictment  against  the  defendant        

for  the  same  oflTence.     Bnt  in  such  a  case,  the  court,  in  its  discre-  Seditioaa  Libel, 
tion,  VBill  quash  the  first  indictment  if  any  fault  can  be  found  with  j.  perriu*a 
it/'     There  is  no  diflTerence  whatever  between  the  case  of  an  in-  argament. 
dictment  and  an  information  (like  the  present).   From  the  passage 
in  which  Hawkins  refers  to  the  cases  where  informations  do  not 
lie  after  a  previous  information,  it  is  plain  that  he  refers  to  qui 
tam  informations.      In  book  2,  ch.  26,  sect.  1,  he  enumerates  the 
matters  for  which  an  information  lies ;  and  in  section  4,  he  says, 
"As  to  the  second  particular,  viz.,  what  ought  to  be  the  form  of 
similar  informations :   having  already,  in  the  chapter  of  indict- 
ments, incidentally  shown  the  principal  points  relating  to  this 
matter,  I  shall  only  take  notice  in  this  place,  that  seeing  an  infor- 
mation differs  from  an  indictment  in  little  more  than  that  the  one 
is  found  by  the  oath  of  twelve  men  and  the  other  is  not  so  found, 
but  is  only  the  allegation  of  an  officer  who  exhibits  it,  whatsoever 
certainty  is  requisite  in  an  indictment  the  same  at  least  is  neces- 
sary also  in  an  information,  and  consequently,  as  all  the  material 
parts  of  the  crime  must  be  precisely  found  in  the  one,  so  must 
they  be  precisely  alleged  in  the  other,  and  not  by  way  of  argument 
or  recital.*'    So,  in  Bacon's  Abridgment  (title  Information,  A.),  it 
is  said  an  information  may  be  defined,  ''an  accusation  or  complaint 
exhibited  against  a  person. for  some  criminal  offence,  either  imme- 
diately against  the  King  or  against  a  private  person,  which  from 
its  enormity  or  dangerous  tendency,  the  public  good  requires 
should  be  restrained  or  punished,  and  differs  principally  from  an 
indictment  in  this,  that  an  indictment  is  an  accusation  found  by 
the  oath  of  twelve  men,  whereas  an  information  is  only  the  alle- 
gation of  the  officer  who  exhibits  it."   Where,  in  chapter  26,  Haw- 
kins treats  of  a  prior  suit  depending,  being  a  plea  to  an  informa- 
tion, his  observation  is  evidently  confined  to  cases  of  qui  tcmi 
informations,  for  in  section  63  he  says,  "As  to  the  first  point,  viz., 
where  a  prior  suit  depending  may  be  pleaded  to  such  an  informa- 
tion or  action,  it  seems  agreed,  that  wherever  any  suit  on  a  penal 
statute  may  be  said  to  be  actually  depending,  it  may  be  pleaded  in 
abatement  of  a  subsequent  prosecution,  being  expressly  averred 
to  be  for  the  same  offence.       And  in  section  66  of  the  same 
chapter,  he  says,  "  As  to  the  third  point,  viz. :  what  is  a  good 

Sneral  issue,  and  where  it  may  be  pleaded,  I  shall  observe  the 
lowing  particulars :  first  that  if  the  defendant  plead  nil  debit  to 
an  action  or  information  qui  ta/m,  it  is  the  safest  to  say  that  he 
owes  nothing  to  the  informer,  nor  to  the  King."  There  is  not 
the  slightest  reference  in  this  chapter,  which  is  chiefly  taken  up 
with  qui  tam  actions  and  informations,  to  show  that  the  author 
refers  to  informations  ex  o^icio,  and  not  one  of  the  cases  to  which 
he  refers,  refers  to  informations  filed  ex  officio.  There  is  this  good 
reason  for  the  distinction  in  informations  qui  ta/fn,  that  in  such  cases 
the  informer  is  entitled  to  a  portion  of  the  penalty,  and  it  would 
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Kko.       ^e  a  hardship  that  the  defendant  should  be  subjected  to  a  second 
J.  MiTCHEL.   prosecution  for  a  pecuniary  penalty,  while  there  was  a  previous 

one  pending  against  him.  Li  Sir  William  Withipole^s  case  (Ooke, 

SeditiouB  Libel,  Qhas.  147),  an  indictment  having  been  found  against  him  for 
J.  Perrin'8  murder,  his  counsel  moved  "  that  he  ought  not  to  be  arraigned 
argument.  •  upon  this  because  he  had  been  aui/refois  arraigned  upon  an  inquisi- 
tion of  murder,  found  before  the  coroner,  and  had  pleaded  thereto, 
&c.,  and  so  concluded  his  plea,  by  pleading  not  guilty  to  the 
felony.  But  it  was  held  by  all  the  court  that  this  was  no  cause  of 
plea,  for  where  he  is  not  convicted  or  acquitted  he  may  be 
arraigned  in  a  new  indictment.^^  One  of  the  indictments  in  that 
case  was  quashed,  but  that  was  not  done  until  the  court  had  ruled 
that  it  was  not  a  good  plea.  And  in  the  case  of  John  Swan  and 
Elizabeth  Jefferys  (Foster's  Or.  L.  106, and  18  St.  Tr.  1194),  "the 
court  was  of  opinion  that  the  charge  in  the  bill  last  found  must  be 
answered,  notwithstanding  the  pendency  of  the  former,  for  autre- 
fois arraign  is  no  plea  in  this  case ;  perhaps  the  bill  last  found  is 
better  adapted  to  the  nature  of  the  case  than  the  former,  and  the 
King's  counsel  must  be  at  liberty  to  prosecute  in  such  manner  as 
may  best  answer  the  ends  of  public  justice ;  but  at  the  same  time 
the  court  must  take  core  that  the  prisoners  be  not  exposed  to  the 
inconvenience  of  undergoing  two  trials  for  one  and  the  same  fact.'' 
In  Reg.  v.  Goddard  and  Carlton  (2  Lord  Raym.  920),  which  was 
an  indictment  for  forging  an  assignment  of  a  lease,  exceptions 
were  taken  by  the  defendants,  but  there  having  been  a  new 
indictment  found  pending  this  matter,  it  is  said  ^^  the  court  would 
not  determine  these  exceptions,  but  made  him  plead  to  that  where 
these  things  were  amended;"  counsel  for  the  defendants  then 
moved  "  that  before  the  court  would  make  them  plead  to  the  new 
indictment  they  would  enter  judgment  for  the  defendants  upon  this. 
But  the  court  said  "they  would  make  no  bargains  with  them."  And 
the  defendants  in  that  case  pleaded  to  the  new  indictment,  Holt, 
C,  /.,  observing  that  "  a  man  could  not  plead  over  in  any  case  but 
treason  or  felony,  and  not  in  a  case  of  misdemeanour,  and  that  a 
man  after  he  has  been  found  guilty,  cannot  plead  that  indictment, 
depending  in  abatement,  but  must  plead  autrefois  convict,"  That 
case  is  an  additional  authority  to  show  that  autrefois  arraign  is  not 
a  plea  known  to  the  law.  In  Bex  v.  Stratton  and  others  (Douglas, 
239,  249),  an  information  having  been  Sled  ex  officio,  the  Solicitor- 
General  applied  for  a  rule  to  show  cause  why  the  information 
should  not  be  quashed,  on  the  ground  that  a  new  one  was  ready 
to  be  filed,  which  stated  the  offence  more  particularly,  and  was 
better  adapted  to  the  nature  of  the  charge ;  and,  in  support  of 
the  rule,  observed  that  the  defendant  could  not  suffer  any  injury, 
"  because  the  crown  might  go  on  to  trial  and  judgment  on  the 
new  one  notwithstanding  the  pendency  of  the  other;  for  that  on 
indictment  or  information  for  crimes  the  pendency  of  another  prose- 
cution cannot  be  pleaded,  as  it  may  be  to  informations  for  penal- 
ties." Sir  William  Withipole's  case,  and  Rex  v.  Swam  and  Jejferys, 
are  referred  to,  and  Lord  Mansfield  observes  "that  if  it  was 
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proper  to  stop  the  information,  he  did  not  see  why  the  Attorney-        ^eo. 
General  might  not  do  it,  by  entering  a  nolle  prosequi,  without  the   j  mitohel. 

interference  of  the  court/'     But  the  judgment  of  Buller,  /.,  is  a        

clear  authority  in  favour  of  my  argument,  he  adopts  the  argument  Seditionu  Libel. 
of  the  Solicitor-General  in  these  words  :  "  What  the  Solicitor-  j  ^^^^ 
General  has  stated,  viz.,  that  the  pendency  of  the  first  information  argument. 
would  be  no  plea  to  the  second,  is  decisive  against  this  motion.'^ 
In  Bex  V.  The  Mayor  of  Plymouth  (4  Bur.  2089),  and  Rex  v. 
PhiUtps  and  others  (3  Burr.  1565),  Lord  Mansfield  said  the 
Attorney-General  had  power  of  himself  to  exhibit  an  information 
on  behalf  of  the  crown  if  he  thought  proper,  and  therefore  refused 
to  grant  a  motion  for  leave  to  exhibit  one ;  Rex  v.  Bumhy  (5  Q.  B. 
Eep.  348,  per  Lord  Denman).  In  Rex  v.  Stratton  the  very  dis- 
tinctions are  taken  which  are  referred  to  in  Hawkins,  that  to  an 
indictment  for  crimes  it  is  no  answer  whatever  that  another  pro- 
secution is  pending.  Rex  v.  Webb  (3  Burr.  1468),  is  an  authority 
to  show  that  the  fact  of  the  proceeding  of  a  former  indictment  is 
no  bar  to  sending  up  a  fresh  bill  to  the  grand  jury,  and,  there- 
fore, that  the  pendency  of  the  first  was  no  ground  of  objection 
to  the  second  (Rex  v.  Wynne,  2  E.  226).  To  the  text  writers  on 
Criminal  Law  I  refer,  not  as  authority,  but  as  showing  what 
the  received  opinion  on  the  subject  is.  In  1  Chitty^s  Cr.  L. 
466,  467,  it  is  said,  ''  it  has  been  holden  to  be  no  good  plea  in 
abatement  of  an  indictment,  that  another  prosecution  for  the 
same  offence  is  depending,  though  it  will  be  a  ground  for  the 
court  to  quash  one  of  them  on  motion,  if  it  should  appear  to  be 
defective ;''  and  in  1  Starkie's  Cr.  PI.  it  is  said,  in  page  314,  that 
"  where  a  second  indictment  is  found  against  a  defendant,  upon 
which  he  is  arraigned,  after  pleading  to  the  first,  but  before  trial, 
and  both  indictments  are  founded  on  the  Same  transaction,  the 
defendant  cannot  plead  the  pendency  of  the  first  in  abatement, 
because  it  is  the  King's  suit '/'  that  is  the  reason  laid  down  in  all 
the  cases,  and  I  submit  therefore,  that  the  defendant's  plea  is  bad 
on  that  ground.  There  is  a  case  also,  which  occurred  in  this 
country  in  1712,  which  supports  my  argument;  Reg.  v.  Dudley 
Moore  (Append,  to  the  Comm.  Joum.  275),  that  case  was  a  good 
deal  canvassed  in  1829,  in  the  case  of  the  Bottle  Conspiracy,  and 
the  legality  of  the  course  was  never  questioned.  It  was  relied  on 
by  Lord  Plunket  as  an  authority,  when  the  case  was  afterwards 
investigated  in  Parliament;  and  the  court  will  not  restrain  an 
Attorney-General  from  filing  an  ex  officio  information,  upon  the 
ground  that  a  criminal  information  has  been  already  granted  for 
the  same  cause  (Archb.  Cr.  PL  72 — 78,  Rex  v.  Alexcmder).  These 
authorities  show  conclusively  that  it  was  no  ground  of  objection, 
or  else  the  court  would  have  interfered.  But  secondly,  even  if  the 
court  should  think  the  pendency  of  a  previous  indictment  a  good 
plea  to  this  information,  I  contend  that  the  objection  does  not 
exist  in  this  case,  and  that  the  indictment  has  been  put  an  end  to 
by  the  entry  of  ^  nolle  prosequi.  The  Attorney-General  nas  furnished 
me  with  some  authorities  from  the  Crown  ofiSce  in  England,  on  the 
Bubjectj  which  establish  the  proposition.    In  Rex  v.  Doctor  Pumell. 
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Rbo.        which  is  also  reported  in  W.  Blackst.  37,  and  in  Bex  v.  West,  in 
J.  MiTCHKL.    1801,  a  nolle  prosequi  was  entered,and  then  a  new  information  filed; 

so  in  B.  V.  Switaer,  in  1812,  and  in  case  of  Bex  v.  Francis  Kinchela 

Seditiuua  LiieL  and  others,  a  nolle  prosequi  was  entered  by  Mr.  Attorney- General 
J.  Perrin's  Plummer,  that  an  information  might  be  filed  against  them,  and  an 
argnment.  information  was  filed  against  them  afterwards.  In  Coke  Litt.  139a, 
it  is  said  "  the  Eang^s  Majesty  cannot  be  nonsuited,  because  in 
judgment  of  law  he  is  ever  presentin  court;  but  the  King's  attorney 
qui  sequitur  pro  domino  rejre,  may  enter  an  ulterius  nonvidt  prosequi, 
which  hath  the  eflTect  of  a  nonsuit ;  but  in  an  information  by  an 
informer,  qui  tarn,  8fc,,  the  informer  may  be  nonsuited/'  In  The 
Attm^ney-Oeneral  v.  Buckeridge  (Hardr.  83),  it  is  said  ''  if  the  King, 
by  his  attorney,  enter  a  non  vultult&rius  prosequi,  the  King  cannot 
afterwards  proceed  in  the  same  suit,  but  he  may  begin  anew,  and 
this  by  reaaon  of  the  prejudice  which  otherwise  might  accrue  to 
the  subject ;''  Bex  v.  Pickering  is  there  cited  as  an  authority  for 
the  position,  but  I  have  not  been  able  to  discover  the  case.  Ood- 
dard  v.  Smith  (1  Salk.  21,  and  6  Mod.  261,  S.  C),  Bex  v.  Stratton 
(Dougl.  239)  is  also  an  authority  to  the  same  effect.  In  1  Salk. 
p.  20,  the  case  of  Ooddard  v.  Smith  is  reported  in  this  way  :  ^'  An 
action  was  brought  for  a  malicious  indictment,  whereof  the  plain- 
tiff was  legitimo  modo  acquietatus,  and  upon  the  trial  it  appeared  he 
was  acquitted  no  otherwise  than  by  the  entry  of  a  nolle  prosequi  ; 
the  court  held  this  evidence  did  not  support  the  declaration,  for 
the  nolle  prosequi  is  a  discharge  of  the  indictment,  but  is  no  ac- 
quittal of  the  crime ;  and  the  Chief  Justice  doubted  as  to  the  latter 
matter,  and  was  of  opinion  that  the  crown,  notwithstanding  the 
n^lle  prosequi,  might  award  new  process  upon  the  same  indict- 
ment.'' But  from  the  better  report  of  the  case  in  6  Mod.  (p.  261, 
case  3  74),  it  seems  that,  whatever  the  Chief  Justice  thought,  the  court 
made  no  rule,  and  Harcourt,  the  master  of  the  office,  stated  that 
there  never  had  been  any  proceedings  after  a  noZfo  prosequi,  and 
Powell,  J.,  quoted  a  case  in  Hardre8,in  which  a  nolle  prosequi  was 
entered  on  an  information, and  held  to  be  adischarge  oiit.  Attorney ^ 
General  v.  Bagg  ^  Marsham  (Hardr.  126).  Turner  v.  Oallilee 
(Hardr.  153),  seems  to  throw  some  doubt  upon  it,  but  the  propo- 
sition which  was  doubted  by  Hardres,  that  a  nx)lle  prosequi  is  no 
bar  to  further  proceedings,  is  laid  down  in  a  note  to  Salm^on  v. 
Smith,  in  1  Saunders,  207,  note  2.  The  course  adopted  here  by 
the  Attorney-General  is  the  only  one  he  could  properly  have  pur- 
sued ;  if  he  had  asked  the  court  to  quash  the  indictment,  they 
would  have  said  he  could  have  entered  a  nolle  prosequi  (2  Hayes 
Cr.  L.  573).  There  is  also  an  ambiguity  in  the  defendant's  plea; 
it  does  not  distinctly  appear  whether  it  is  a  plea  in  bar  or  in 
abatement ;  it  alleges  that  an  indictment  has  been  found  against 
the  defendant  for  the  same  offence,  but  does  not  say  that  it  is 
pending.  If  that  be  so,  it  is  a  plea  in  bar,  and  not  in  abatement. 
Sir  Uolman  O'Loghlen. — On  the  record,  as  it  stands,  there  has 
been  a  discontinuance,  and  the  crown  is  now  out  of  court.  The 
plea  states  that  an  indictment  was  found  this  term,  and  that  the 
defendant  was  duly  arraigned  on  the  said  indictments  and  that 
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such  proceedings  were  thereupon  taken^  that  afterwards,  to  wit,  on        K«>* 
the  20th  day  of  April,  in  the  said  term,  the  Attorney-General  came  j  mitchku 

into  the  conrt  of  our  said  lady  the  Queen,  and  said  that  he  would        

not  further  prosecute  the  said  John  Mitohel,  on  behalf  of  our  said  Seditions  Libel. 
lady  the  Queen,  on  the  said  indictment,  and  that  the  said  John  g.^  (^l^^J^ 
Mitchel  should  go  thereof  without  day ;  the  plea  then  states  that  o*Logbiea'« 
the  defendant  is  the  same  person  against  whom  the  indictment  was  "gnmenu 
found,  and  that  he  ought  not  to  be  compelled  to  answer  for  the 
said  supposed  offences  in  the  information  specified,  except  upon 
indictment  found,  or  presentment  made,  on  the  oath  of  twelve  good 
and  lawful  men  of  the  county  in  which  said  supposed  offences  were 
committed,  and  it  prays  judgment,  if  the  court  will  or  ought  to 
take  cognizance  of  the  information,  and  that  he  may  be  discharged, 
and  so  forth.     That  is  a  plea  in  abatement.     It  is  not  indeed  a 
plea  of  an  indictment  pending,  but  it  is  a  plea  raising  this  question, 
whether  the  Attorney-General  can  proceed  by  ex  officio  information, 
after  having  proceeded  by  indictment ;  in  fact,  whether  l>j  pro- 
ceeding by  indictment  he  does  not  thereby  lose  his  privilege  of 
proceeding  ex  offi/:io.     The  demurrer  in  this  ca^e  is  a  demurrer  in 
bar  to  a  plea  in  abatement,  and  therefore  there  is  a  discontinuance, 
and  the  crown  are  out  of  court.     The  demurrer  prays  conviction ; 
it  should  have  prayed  that  the  defendant  should   answer  over. 
A  discontinuance  may  be  either  caused  by  the  non-entry  of  pro- 
per continuances,  or,  secondly,  by  mispleading,  which  creates  a 
chasm  in  the  regularity  which  ought  to  exist  in  a  suit  from  its 
commencement  to  its  conclusion.     A  demurrer  in  bar  to  a  plea 
in  abatement,  is  a  discontinuance,  Garter  v.  Davis   (1   Shower, 
255,  1   Salk.  218),  Saunder's  Sep.  210,  e,   (note),  Cochrane  v. 
Fitzpatrichy   8  Ir.   Law  Eep.    137,   2    Com.   Dig.   tit.   Pleader, 
W.  2.       If  a  defendant  plecul  in  abatement,  and  the  plaintiff 
reply  as  to  a  plea  in  bar,  this  is  a  discontinuance ;  Alice  v.  Oale 
(10  Mod.  112).     The  rules  of  criminal  and  civil  pleading  are  the 
same.     It  may  be  said  that  this  is  a  plea  in  bar,  but  this  argument 
cannot  be  maintained,  as  the  beginning  and  conclusion  determines 
the  nature  of  the  plea.  ^^  It  is  the  conclusion  of  a  plea,  and  not  the 
matter  of  it,  that  makes  a  plea  in  abatement,  so  that,  should  a  pian 
plead  a  plea  that,  for  the  matter  of  it,  might  have  been  pleculed  in 
bar,  and  conclude  petit  quod  breve  cassetur,  it  would  be  but  a  plea 
in  abatement,  and  the  judgment  could  be  no  other  than  a  respondeas 
mister y  and  vice  versa,  Alice  v.  Oale  (10  Mod.  112).     "  If  a  man 
pleads  matter  which  goes  in  bar,  but  begins  and  concludes  his  plea 
in  abatement,  it  will  be  a  plea  in  abatement,  for  it  is  the  beginning 
and  conclusion  that  make  the  plea,^'  per  Holt,  0.  /.,  De  Medina  v. 
Stoughton  (1  Ld.  Baym.  593).     ^'If  a  plea,  commencing  in  abate- 
ment, show  matter  in  bar,  and  concludes  in  abatement,  it  is  a  plea 
in  abatement,  not  in  bar,^^  Godson  v.  Oood  (6  Taunt.  587).     This 
is  a  plea  in  abatement :  it  begins  and  concludes  properly :  it  is 
analogous  to  a  plea  of  privilege  by  an  attorney,  stating  his  privilege 
not  to  be  compelled  to  answer  to  an  action  commenced  against  him 
by  bilL     In  Uhatland  Y.Thomley  (12  £.  544),  the  conclusion  of  the 
plea  was  the  same  as  the  plea  here..    The  plea  there  was  a  plea  of 
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privilege,  by  an  attorney,  that  he  onght  not  to  be  compeUed  to 
J  Mm)BRu    *^^^^®^  ^^  *^^y  other  manner  whatsoever,  except  by  bill,  to  be 

"    exhibited  against  him,  as  an  attorney  of  the  court,  and  concluded, 

Seditioiu  Libel.  '^  wherefore  he  apprehends  that  the  court  here  will  not,  and  ought 
Sir  Oolmrn  ^^^'  ^  *^^®  further  cognizance  of  the  action  aforesaid,  depending 
O'Logblen'8       against  him/' 

argument.  And  the  Court  said,  "  it  was  not  to  be  considered  a  plea  to  the 

jurisdiction,  it  only  objected  to  the  courts  taking  cognizance  of 
the  action  against  one  of  its  attorneys,  in  this  form.''  That  is  exactly 
the  plea  which  is  filed  here :  we  do  not  deny  the  jurisdiction  of  the 
court  here,  to  take  cognizance  of  the  onence  in  another  form. 
•  That  case  fully  establishes  that  this  is  a  plea  in  abatement,  but  the 
joinder  in  demurrer  being  in  bar,  it  is  a  discontinuance.  It  must 
be  either  a  plea  to  the  jurisdiction,  or  in  abatement ;  in  either  ctuse 
the  crown  is  wrong,  for  the  court  cannot  give  judgment  of  respondeat 
otister.  But  if  the  joinder  in  demurrer  is  good,  still  the  plea  here  is 
good.  ^  An  Attorney-General  cannot  file  an  ex  officio  information 
afler  proceeding  by  indictment.  The  King  has  two  modes  of  pro- 
ceeding : — first,  by  indictment ;  secondly,  by  information.  "  An 
indictment  is  an  accusation  or  declaration  at  the  suit  of  the  King  for 
some  o£fence,  found  by  a  proper  jury  of  twelve  men"  (Com.  Dig.,  tit. 
Indictment,  A.)  '^  An  information  is  a  declaration  of  the  charge  or 
offence  against  any  one  at  the  suit  of  the  King  "  (Com.  Dig.,  tit. 
Information,  A.  ]).  The  two  proceedings  are  not  perfectly  the 
same.  The  Ejing  can  proceed  by  indictment  for  any  offence ;  by 
information  he  can  only  proceed  for  misdemeanour;  and  in  all 
cases  the  proceeding  by  indictment  is  more  constitutional.  In 
2  Hale's  P.  C.  c.  20,  p.  157,  it  is  said,  that  "  In  all  criminal  pro- 
ceedings the  most  regular  way  and  most  consonant  to  the  statutes 
of  Magna  Charta,  is  by  presentment  or  indictment  of  twelve 
sworn  men."  In  misdemeanour  cases  the  crown  has  it  always  at 
its  option  to  proceed  by  indictment  or  information,  and  the  position 
we  contend  for  is,  that  when  once  it  has  exercised  its  election  and 
adopted  the  '^  more  regular  and  safer  way,"  it  cannot  fall  back  and 
adopt  the  other  alternative  at  its  caprice ;  or  if  it  be  allowable 
at  all  to  do  so,  it  is  at  least  only  in  the  excepted  case  to  prevent 
the  failure  of  justice  by  the  oontumaciousness  of  a  grand  jury. 
There  is  no  pretjedent  to  be  found  in  any  book  of  an  Attorney- 
General  proceeding  as  here  by  an  esr.  officio  information  after  enter- 
ing a  nolle  prosequi  on  a  good  and  valid  indictment ;  and  that  very 
fact  is  a  strong  argument  against  it.  Lord  Coke,  in  his  Commen- 
tary on  Littleton,  s.  108,  speaking  of  a  passage  in  the  Statute  of 
Merton,  says,  '^  Note. — It  hath  been  a  question  how  these  words 
shall  be  understood,  as  it  seemeth  to  some  that  no  action  can  be 
brought  upon  this  statute,  insomuch  as  it  was  never  seen  or 
heard  that  any  such  action  was  brought ;  and  if  any  action  might 
have  been  brought  for  such  matter,  it  shall  be  intended  that  at 
some  time  it  would  have  been  put  in  use."  The  doctrine  of  election 
is  very  much  favoured  by  our  law.  At  common  law  a  grantee 
of  an  annuity  could  not  distrain  and  have  a  writ  of  annuity. 
He  could  elect  to  proceed  either  way ;  but  once  having  elected 
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by  matter  of  record,  he  was  bound  by  that  election.     (Co.  Litt.        K«o. 
145,  a.     I  Thomas's  edit,  of  Co.  Litt.  440.)     So  says  Lord  Coke,   j  ^^^ 

8.  6, "  If  a  wife  be  endowed  ex  assensu  jpai/ris,  and  the  husband  dieth,        

at  the  husband's  death,  the  wife  hath  election  either  to  have  her  Saditlom  Libel, 
dower  at  the  common  law  or  ex  aaseneu  pcUris ;  but  if  she  bring  a  g.^  0^1^,^ 
writ  of  dower  at  the  common  law,  and  count,  albeit  she  recover  not,  0  'LogbWs 
yet  she  shall  never  after  claim  her  dower  ex  assensupatris"  This  wganj«ni. 
principle  of  election  is  equally  applicable  to  criminal  proceedings. 
If  a  party  may  be  either  prosecuted  under  a  statute  or  at  common 
law,  if  the  prosecutor  adopts  one  course,  he  thereby  determines 
his  election,  and  cannot  prosecute  under  the  other ;  Anonymous 
(12  Mod.  446).  So  here,  the  Attorney-General  had  two  modes  of 
proceeding,  and  by  adopting  one  he  had  determined  his  election, 
and  cannot  resort  to  the  other.  The  court  refused  to  allow  a  party 
to  file  an  information  on  a  penal  statute,  enabling  the  party  dam- 
nified to  proceed  upon  an  information  or  indictment  when  he  had 
proceeded  by  indictment,  and  the  indictment  was  afterwards 
quashed;  Anonymovbs  (8  Mod.  187).  Though  this  case  is  not 
an  exact  authority,  as  the  party  could  only  file  an  information 
by  leave  of  the  court,  it  is  illustrative  of  the  principle  that  a 
party,  after  electing  to  proceed  by  one  course,  cannot  proceed 
by  the  other,  as  here,  where  the  Attorney- General  has  capriciously 
entered  a  nolle  prosequi.  The  court  ought  to  show  no  favour  to 
ex  officio  informations,  and  should  not  extend  the  privilege  beyond 
those  limits  for  which  precedents  can  be  shown.  There  are  only 
two  cases  on  record  in  which  the  Attorney-General  has  proceeded 
by  ex  officio  information  after  indictment  The  one  is  The  Bottle 
case,  where  Lord  Plunket  proceeded  by  ex  offi^  after  the  grand 
jury  had  thrown  out  the  bill  ;(a)  the  other  was  the  case  of  Rex  v. 
Dudley  Moore,  In  the  first  the  grand  jury  ignored  the  bill,  and 
there  might  have  been  a  failure  of  justice.  In  the  latter  case  the 
circumstances  were  very  peculiar.  The  particulars  of  it  are  to  be  • 
found  in  the  2nd  vol.  of  the  Irish  Commons  Journal,  App.  275,  276. 
It  is  the  report  of  the  committee  appointed  to  inspect  and  inquire 
what  proceedings  were  taken  in  that  case.  In  November,  1713, 
a  riot  occurred  in  the  theatre  in  relation  to  the  play  of  Tamerlane, 
in  which  Mr.  Moore  was  concerned  ;  he  was  bound  over  to  appear 
at  the  ensuing  term,  and  a  bill  was  sent  up  against  him ;  the  bill 
was  returned  on  the  last  day  of  term,  with  billa  vera  on  it.  After 
the  bill  had  been  recorded,  and  the  Attorney-General  left  court. 
Alderman  Gore,  the  foreman  of  the  grand  jury,  came  into  court 
and  stated  that  the  biU  had  been  ignored,  but  by  mistake  was 
marked  billa  vera.  The  court  refused  to  alter  the  record,  the  grand 
jury  having  been  dischai^ed.  The  entire  grand  jury  then  made 
application  to  the  court,  but  the  court  still  refused,  and  Mr. 
Moore  was  bound  over  to  appear  in  Hilary  Term.  In  Hilary 
Term  he  appeared,  and  then,  the  report  states,  ''That  upon 
Mr.  Attomey-General^s  motion,  on  the  27th  January,  1714,  there 
was  a  rule  for  trial  on  the  Thursday  following,  and  the  traversers 

(a)  8m  (Trsen'f  Report  of  the  cue  of  Rex  t.  Forba  and  others  (Hil  T.  3rd  Geo.  4th). 
ooBgioiilf  known  as  Tk9  BoUU  cote. 
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Bbo*  were  ordered  to  prepare ;  that  tlie  rule  for  trial  was  vacated  on  the 
J.  MmHBL,    ^*^  ^^  February,  upon  Mr.  Attomey-General^s  motion,  though  op- 

posed  by  the  counsel  for  the  traversers,  who  pressed  for  and  insisted 

Seditions  LileL  on  their  trial  coming  on  on  the  day  appointed  for  it  /^  that  upon  the 

Sir  Coiman       ^^^^  ^^7'  *^®  ^^^  of  February,, there  was  a  rule  entered  as  by  con- 
O'Logbiien's      Sent  of  the  Attorney-General,  "  though  not  moved  for  or  consented 
•rgmnenu        to  by  the  counsel  for  the  traversers,  that  the  indictment  should  be 
quashed,  and  all  the  gentlemen,  aud  particularly  the  said  Dudley 
Moore,  should  be  discharged ;  that  before  the  essoign-day  of  Easter 
Term  there  was  an  information  filed  by  the  Attorney-General  for  the 
same  matter,  against  Dudley  Moore, Esq., upon  which  process  issued 
to  the  sheriff  of  the  city  of  Dublin ;  and  Mr.Tisdall  and  Mr.  Callwell 
(deputy  clerk  of  the  crown)  being  asked  if  they  ever  knew,  after  a 
bill  of  indictment  had  been  quashed,  of  an  information  having  been 
filed  for  the  same  matter,  answered,  they  never  did/'     The  report 
then  goes  on  to  detail  the  several  proceedings  that  afterwards  took 
place, and  then  concludes  :  "Upon  the  whole  matter, the  committee, 
conceiving  the  proceedings  in  this  cause  to  be  very  extraordincury 
and  of  great  consequence,  are  unwilling  to  come  to  any  resolution, 
but  humbly   submit  the   consideration  thereof  to  Uie  House/' 
The  proceedings  against  Mr.  Moore,  upon  the  information,  were 
subsequently  abandoned.      What  authority,  then,   is   that  case 
for  the  proposition  that,  where  there  is  a  good  indictment,  an 
Attorney-General  can  of  his  own  capricious  humour  enter  a  nolle 
prosequi,  and  proceed  by  information  f     As  to  the  manuscript 
cases  which  have  been  cited  on  behalf  of  the  crown,  the  only  case 
of  an  ex  officio  information  having  been  filed,  after  an  indictment, 
was  West^s  case,  which  was  a  prosecution  for  perjury  in  1801. 
The  other  cases  were  cases  of  informations  being  filed  after  infor- 
7nations.     West's  case  was  analogous  to  the  case  of  Dudley  Moore. 
It  was  not  a  perfectly  good  indictment.     The  note,  as  we  have  it, 
^      is  in   inverted  commas  :    ^' Nolle  prosequi  entered   because   the 
court  and  justices  thereof,  where  the  same  is  found,  had  not  juris- 
diction.''    But  assume  those  cases  were  authorities,  they  are  only 
three  solitary  instances  in  either  country,  and  they  are  cases  in 
.  which  everything  passed  siib  silentio.   On  these  grounds,  therefore, 
we  submit,  we  are  entitled  to  judgment.     To  our  plea  in  abatement 
there  is  a  demurrer  in  bar,  and  therefore,  we  submit,  there  is  a 
discontinuance,  and  that  the  crown  are  out  of  court.     But  if  the 
court  should  be  against  the  defendant  upon  that  point,  we  submit 
the  plea  raises  a  sound  principle  of  law ;  and  the  Attorney-General 
having  elected  to  take  proceedings  by  indictment,  he  ought  not 
now  to  be  allowed  to  exercise,  what  is  called  by  Lord  Holt,  '^  an 
odious  prerogative." 

R.  Holmes,  on  the  same  side. — ^'  There  is  clearly  a  discontinu- 
ance ;  the  plea  is  in  abatement,  or  in  the  nature  of  one,  if  it  be  to  the 
jurisdiction ;  the  only  judgment  against  the  defendant  which  could 
be  given,  is  respondeat  ovster.  That  the  plea  here  is  in  abatement^ 
Davis  v.  Garter  (Garth.  155) ;  Anonymous  (1  Wilson,  302)  ; 
Bisse  v.  Harcourt  (1  Show.  155).  The  Attorney-General,  in 
the  conclusion  of  his  demurrer,  prays  ^' judgment^  and  that  the 
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said  Jolm  Mitchel  may  be  convicted  of  the  premises  charged  upon        Rw». 
him  in  and  by  the  said  information/'  that  is,  that  he  be  sentenced  j  ^iJJIjhku 

as  if  he  had  been  found  guilty,  the  court  here  cannot  pronounce        

any  other  judgment  against  the  defendant  on  this  plea,    than  Sedition*  Libel. 

ref^andeat  ouster ;  but  here  the  Attorney-General  insists  that  the 

court  is  to  decide  that  he  is  guilty.     Bowenv.  Shapcott  (1  E.  542). 

If  the  court  here,  as  prayed  by  the  Attorney-General,  should  give 

judgment  that  John  Mitchel  is  guilty,  it  would  be  error  on  the 

record. 

The  Attorney -Oen&ral  {Monahcm),  in  reply. — The  demurrer  in  The  Attomey- 
this  case  is  in  the  common  form  of  demurrers  to  pleas  of  abatement.  G«nerars  reply. 
It  is  a  little  remarkable  that  no  crown  case  has  been  cited  to  show 
that  it  is  incorrect  in  form.  It  is  new  doctrine  that  the  mode  of 
praying  judgment  alters  the  nature  of  a  demurrer,  for  whatever 
be  the  prayer  of  judgment  the  court  will  give  a  right  judgment. 
Carter  v.  Davis  (1  Show.  255,  1  Salk.  218,  S.  0.)  is  not  in  point, 
even  if  the  analogy  did  exist  between  civil  and  criminal  cases.  In 
that  case  the  plaintiff's  demurrer  is,  that  the  plea  is  not  sufficient 
in  law  to  prevent  him  from  maintaining  his  aforesaid  action.  It 
certainly  is  very  difficult  to  ascertain  what  Mr.  Mitchel  means  by 
his  plea.  It  is  not  that  the  court  ought  not  to  take  notice  of  what 
is  charged  in  this  information,  but  that  the  court  ought  not  to 
take  cognizance  of  the  offence  at  all,  because  the  Attorney-Gene- 
ral has  entered  a  nolle  prosequi  upon  the  indictment.  He  does  not 
state  what  the  act  of  the  court  was,  whether  the  indictment  is 
pending,  or  what  has  become  of  it  (read  the  plea) .  In  a  latter 
part  of  it  he  says,  that  the  court  ought  not  to  take  cognizance  of 
the  information  itself.  The  demurrer  in  this  case  is  framed  ac- 
cording to  the  precedents ;  what  it  states  is,  that  the  matters  con- 
tained in  the  plea  are  not  sufficient  in  law  to  preclude  the  court 
from  proceeding  upon  the  information.  But  what  is  the  plea  ?  In 
part,  that  the  court  are  not  to  have  jurisdiction  of  the  offence  at  all ; 
in  another  part,  that  the  court  are  not  to  have  jurisdiction  of  this 
information ;  IstWentworth,  PL  24,  Plea  in  Abatements ;  (1  Chitty, 
Cr.  L.  448.)  The  precedent  of  a  demurrer  is  precisely  as  here.  In 
Reg.  V.  (yOonnell  (1  Cox's  C.  C.  365,  and  Arm.  &  Trevor  Rep.  62),  . 
where  the  plea  was  that  the  indictment  ought  to  be  quashed,  the 
demurrer  of  the  Attomey-General  was  in  that  case,  in  the  very  form 
of  the  present,  thatthematters  therein  contained  arenot  sufficient  in 
law  to  preclude  the  court  from  proceeding  on  this  indictment,  and 
prays  judgment,  and  that  the  said  Daniel  O'Connell  be  convicted  of 
the  premises.  I  admit  that  the  court  in  that  case  decided,  that  in  a 
dear  case  of  a  plea  in  abatement,  the  judgment,  where  it  is  against 
the  prisoner,  is  respondeat  ouster,  I  submit,  therefore,  .that  on 
technical  grounds  there  is  no  valid  objection  to  this  demurrer.  Ab 
to  the  remaining  objection,  that  because  an  Attorney- General  enters 
a  nolle  prosequi  upon  an  indictment,  he  is  precluded  proceeding  by 
information  for  the  same  offence,  I  admit  that  it  may  be  doubted,  as 
it  appears  it  was  by  Holt,  C.  J.,  in  Ooddard  v.  Simth,  1st  Salkeld, 
21,  whether  the  entry  of  a  nolle  prosequd  has  the  effect  of  a  stet  pro- 
cessus; but  I  maintain  that  it  cannot  go  further  than  a  nonsuit  in  a 
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Rao.        civil  case^  which  is  no  bar  to  fresh  proceedings  (Coke  Litt.  139, a). 
J  MiTOHRL.   ^®  ^^^®  ^^  Turner  v.  OalUlHe,  in  Hardres^s  Rep.,  is  to  the  same 

effect.     In  Ooddard  v.  Smith  (6  Mod.  261,  262),  the  principle  is  laid 

Sedhioua  Ubel.  down  very  clearly.  Until  the  present  case,  nobody,  I  believe,  ever 
The  Attoruvy-  ^^^^tod  that  the  law  officer  of  the  crown  has  the  power  to  enter 
Generara  reply,  a  nollo  prosequi,  and  institnte  fresh  proceedings.  It  does  not 
amount  to  a  pardon,  nor  to  an  acquittal ;  at  most,  it  amounts  only 
to  a  nonsuit,  but  in  the  plea  there  is  no  allegation  that  a  nolle  pro^ 
sequi  actually  was  entered,  but  merely  that  the  Attomey-Gteneral 
informed  the  court  that  he  would  not  further  prosecute  the  said 
John  Mitchel  on  the  said  indictment,  and  that  the  said  John 
Mitchel  should  go  thereof  without  day,  as  by  the  records  and  pro- 
ceedings thereof,  remaining  in  the  said  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself,  more  fully  appears.  K  the  fact  of 
the  entry  of  a  nolle  prosequi  be  doubted,  it  would  have  been  open  to 
the  defendant's  counsel  to  have  come  to  the  court  and  asked  them  to 
quash  the  information,  but  he  must  know  that  it  was  entered^ 
because  he  said  in  his  plea,  that  the  indictment  ought  to  be 
quashed,  because  it  was  found  by  a  grand  jury,  one  of  whom  was  a 
person  who  ought  not  to  have  been  upon  it, — a  circumstance  over 
which  I  had  no  control.  

Plea.  To  the  second  information  in  this  case,  the  defendant  filed 

the  following  plea : — ^^  And  now  at  this  day,  that  is  to  say, 
on  the  first  day  of  May,  in  the  eleventh  year  of  the  reign  of 
our  lady  the  Queen,  comes  the  said  John  Mitchel,  in  his  own 
proper  person,  into  the  court  of  our  said  lady  the  Queen  before 
the  Queen  herself,  and  prays  judgment  of  the  said  information,  and 
that  he  may  not  be  compelled  to  answer  the  same,  because,  he  says, 
that  heretofore,  to  wit,  on  the  fifteenth  day  of  April,  in  this  same 
term,  and  in  the  said  eleventh  year  of  the  reign  of  our  said  lady  the 
Queen,  in  the  said  court  of  our  said  lady  the  Queen,  before  the 
Queen  herself,  at  Dublin,  in  the  county  of  the  city  of  Dublin, 
upon  the  oaths  of  twelve  good  and  lawful  men  of  the  body  of  the 
county  of  the  city  of  Dublin,  then  and  there  sworn  and  charged 
to  inquire  for  our  said  lady  the  Queen,  and  for  the  body  of  the  said 
county  of  the  city  of  Dublin,  it  was  presented  that  John  Mitchel,  late 
of  Ontario  Terrace,  in  the  parish  of  Saint  Peter,  and  county  of  Dub- 
lin, gentleman  (here  an  indictment  against  the  defendant  for  sedi- 
tious publications  was  set  out),  as  by  the  record  thereof,  remainingin 
the  said  court  of  our  said  lady  the  Queen,  before  the  Queen  herself, 
to  wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin,  more  fully  and 
at  large  appears.  And  the  said  John  Mitchel,  in  fact,  saith,  that 
he  the  said  John  Mitchel,  and  the  said  John  Mitchel  so  indicted  as 
last  aforesaid,  are  one  and  the  same  person,  and  not  other  and  dif- 
ferent persons;  and  that  the  said  several  supposed  offences  in  the  said 
several  counts  of  the  said  indictment  mentioned  and  specified 
respectively,  of  which  he  the  said  John  Mitchel  was  indicted  as  afore- 
said, and  the  said  several  supposed  offences  in  the  said  several  counts 
of  the  said  information  above-mentioned  and  specified,  are  the  same 
offences,  and  not  other  and  different  offences,  to  wit,  at  Dublin^  in 
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the  comity  of  the  city  of  Dublin  aforesaid.     And  the  said  John        ^^• 
Mitchel  farther  avers^  that  he  the  said  John  Mitchel  was  after-   j^  Mitchbl. 

wards,  to  wit,  on  the  said  fifteenth  day  of  April  in  the  year  afore-        

said,  duly  arraigned  on  the  said  indictment.     That  the  said  indict-  »ditiona  Libel, 
ment,  so  as  aforesaid,  found  against  him  the  said  John  Mitchel,  pj^g^ 
by  the  jurors  aforesaid,  is  still  depending  against  him  the  said  John 
Mitchel,  in  the  said  court  of  our  said  lady  the  Queen,  before  the 
Queen  herself,  and  this  the  said  John  Mitchel  is  ready  to  verify, 
wherefore  he  prays  judgment  of  the  said  information,  and  that  he 
may  not  be  compelled  to  answer  the  same,  and  so  Torth.^'   Replicor- 
turn, — "  And  hereupon  the  said  Bight  Honourable  James  Henry 
Monahan,  Attorney-General,  for  our  said  lady,  the  now  Queen,  in 
the  said  court  of  our  said  lady  the  Queen,  before  the  Queen  her- 
self, who,  for  our  said  lady  the  Queen,  in  this  behalf,  prosecutes, 
saith,  that  by  reason  of  anything  in  the  said  plea  of  the  said  John 
Mitchel,  above  pleaded  alleged,  tiiat  our  said  lady  the  Queen  ought 
not  to  be  precluded  from  prosecuting  the  said  information  against 
the  said  John  Mitchel,  because,  he  says,  that  after  the  said  arraign- 
ment of  the  said  John  Mitchel,  upon  the  said  indictment,  in  the 
said  plea  mentioned,  to  wit,  on  the  twentieth  day  of  April,  in  the 
said  eleventh  year  of  the  reign  of  our  sovereign  lady  the  Queen, 
and  before  the  exhibiting  of  the  said  information,  came  the  said 
John  Mitchel,  by  Martin  Francis  CPFlaherty,  his  attorney,  into 
the  court  of  our  said  lady  the  Queen,  before  the  Queen  herself, 
at  Dublin,  in  the  county  of  the  city  of  Dublin,  and  having  heard 
the  said  supposed  indictment  read,  protesting,  that  he  was  not 
guilty  of  the  said  supposed  offences  in  the  said  supposed  indict- 
ment specified,  or  any  of  them,  or  any  part  thereof,  for  plea  in 
abatement,  nevertheless,  thereto  said,  that  he  ought  not  to  be 
compelled  to  answer  the  said  supposed  indictment,  and  that  the 
same  onght  to  be  quashed,  because,  he  said,  that  Henry  Bowles,  of 
No.  6,   Upper  Pembroke-street,  in  the  county  of   the   city  of 
Dublin,  Esq.,  one  of  the  jurors  by  whom  the  said  supposed  bill  of 
indictment  was  found  a  true  bill,  was  at  the  time  of  his  being 
sworn  as  aforesaid,  as  a  juror  aforesaid,  and  also  at  the  time  of  his 
finding  said  bill  a  true  bill,  a  member  of  the  council  for  the  time 
being  of  the  borough  of  Dublin,  and  thereby,  to  wit,  by  being 
snch  member  of  such  council,  pursuant  to  the  statutable  enact- 
ments in  such  case  made  and  provided,  disqualified  from  serving 
as  a  juror  aforesaid,  the  jurors  aforesaid  being  a  jury  summoned 
within  the  borough  of  Dublin,  and  not  being  a  jury  summoned- 
within  the  said  borough,  for  an  assize  or  gaol  delivery ;  and  the 
said  John  Mitchel,  by  his  said  plea,  averred,  that  long  since  and 
previous  to  the  summoning  and  swearing  of  the  jurors  aforesaid,  to 
wit,  on  the  first  day  of  November,  in  the  year  of  our  Lord,  1841, 
the  act  passed  in  the  session  of  Parliament,  held  in  the  third  and 
fourth  years  of  the  reign  of  our  sovereign  lady  Queen  Victoria, 
intituled  '  An  Act  for  tibe  Begulation  of  Municipal  Corporations 
in  Ireland,'  came  into  and  stm  was  in  operation,  in  the  said  bo- 
rough of  Dublin  ;  and  that  he  the  said  John  Mitchel  was  ready  to 
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Bto.        verify ;  whereupon  he  prayed  judgment  of  the  said  supposed  in- 

j  Mi^HKL.   ^^^*^°^®^*i  *^<1  *^^*  ^^®  same  might  be  quashed^  and  so  forth.   And 

the  said  Attomey-Greneral  further  saith^  that  afterwards  and  after 

Seditions  Libel,  the  said  pleading  of  the  said  plea,  and  before  the  exhibition  of 
pj^^  the  said  information,  to  wit,  on  the  twenty-sixth  day  of  April,  in 

the  said  eleventh  year  of  the  reign  of  our  said  lady  the  Queen^  at 
Dublin,  in  the  county  of  the  city  of  Dublin,  he  the  said  Attor- 
ney-General, who  in  that  behalf  prosecuted  for  our  said  lady  the 
Queen,  came  into  the  court  of  our  said  lady  the  Queen,  before 
the  Queen  herself,  at  Dublin,  in  the  county  of  the  city  of  Dublin, 
and  further  said,  that  he  would  not  further  prosecute  the  said 
John  Mitchel  on  behalf  of  our  lady  the  Queen,  on  the  said  indict- 
ment, and  let  all  further  proceedings  be  altogether  stayed  in  the 
said  court  of  our  said  lady  the  Queen,  against  the  said  John  Mit- 
chel, upon  the  indictment  aforesaid ;  and  thereupon  in  the  Court 
of  our  said  lady  the  Queen,  before  the  Queen  herself,  upon  the 
said  twenty-sixth  day  of  April,  in  the  said  eleventh  year  of  the 
reign  of  our  said  lady  the  Queen,  at  Dublin,  in  the  county  of  the 
city  of  Dublin,  and  before  the  eidiibiting  of  the  said  information, 
it  was  considered  and  adjudged  by  the  court  of  our  said  lady  the 
Queen,  against  him  the  said  John  Mitchel,  upon  the  said  indict- 
ment aforesaid,  as,  by  the  records  and  proceedings  thereof  remain- 
ing in  the  said  court  of  our  said  lady  the  Queen,  before  the  Queen 
herself,  more  fully  appears,  and  this  he  the  said  Attomey-Greneral 
of  our  said  lady  the  Queen,  is  ready  to  verify ;  wherefore  he  prays 
judgment,  and  that  the  said  John  Mitchel  may  be  convicted  of  the 
premises  in  the  said  information  above  specified/'  To  this  replica- 
tion the  following  demurrer  was  filed  : — "  And  the  said  John  Mit- 
chel present  here  in  court,  in  his  own  proper  person,  as  to  the 
said  replication  of  the  said  Right  Honourable  James  Renry  Mona- 
han,  Attorney-General  for  our  said  lady  the  Queen,  who  for  our 
said  lady  the  Queen  prosecutes  in  this  behalf,  to  the  said  plea  of 
him  the  said  John  Mitchel,  says  that  the  said  replication  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  compel 
him  the  said  John  Mitchel  to  answer  the  said  information  against 
him  the  said  John  Mitchel,  and  that  he  the  said  John  Mitchel 
is  not  bound  by  law  to  answer  the  said  replication,  and  this  he 
the  said  John  Mitchel  is  ready  to  verify ;  wherefore,  for  want  of 
a  sufficient  replication  in  this  behalf,  he  the  said  John  Mitchel 
prays  judgment  of  the  said  information,  and  that  he  the  said  John 
Mitchel  may  not  be  compelled  to  answer  the  same,  and  so  forth. 

"  And  the  said  John  Mitchel  states  and  shows  to  the  court  here 
the  following  causes  of  demurrer  in  law  to  the  said  replication ; 
that  is  to  say, — 

"  For  that  the  matters  contained  in  the  said  replication  are  not  a 
legal  answer  to  the  plea  of  the  said  John  Mitchel ;  and  also  for 
that  the  said  Attorney-General  of  our  said  lady  the  Queen  doth 
not,  by  his  said  replication,  confess,  avoid,  or  traverse,  and  deny 
that  the  said  indictment  so  found  against  the  said  John  Mitchel, 
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aad  whereon  the  said  John  Mitchel  was  arraigned  as  aforesaid^        Rsa, 
was,  at  the  time  of  the  filing  of  the  said  plea  in  abatement,  still   j  mitohku 
pending  in  the  court  of  onr  said  lady  the  Qneen,  here  before     *  ..... 
the  Queen  herself,  as  by  the  said  John  Mitchel,  in  his  said  plea  in  Se^tioui  libel 
abatement  in  that  hehsif,  alleged ;  and  also  for  that  the  said  repli- 
cation attempts  to  put  in  issue  matters  impertinent  and  immaterial 
to  the  said  information ;  and  also  for  that  the  said  replication  is  an 
argumentatiye  traverse  of  the  matters  stated  in  said  plea  j  and  also 
for  that  the  said  replication  amounts  to  a  replication  of  nul  tiel 
record;  and  also  for  that  the  said  replication  ought  to  have  been 
nul  tiel  record ;  and  also  for  that  the  said  replication  tenders  an 
immaterial  issue ;  and  also  for  that  the  said  Attomey-Greneral  of 
our  said  Lady  the  Queen,  by  his  said  replication,  hath  not  offered 
to  verify  the  same  by  the  record;  and  also  for  that  the  said  repli- 
cation attempts  to  put  in  issue  upon  a  trial  per  pais  matter  of  law, 
and  not  matter  of  fact ;  and  also  for  that  the  said  replication 
should   have  concluded  with  a  special  traverse  of  some  of  the 
&ct8  stated  in  said  plea ;  and  also  for  that  the  said  replication 
is  in  other  respects  defective,  uncertain,  informal,  and  insuffi- 
cient. 

Joinder, — ''And  the  said  Bight  Honourable  James  Henry Joindtr. 
Monahan,  Attorney-General  for  our  said  lady  the  Queen,  in  the 
court  of  our  said  lady  the  Queen,  who  prosecutes  for  our  said  lady 
the  Queen  in  this  behalf,  saith  that  the  replication  of  him  the  said 
Bight  Honourable  James  Henry  Monahs^,  Attorney-General,  in 
form  aforesaid,  above  pleaded,  and  the  matters  therein  contained, 
are  sufficient  in  law  to  convict  him  the  said  John  Mitchel  of  the 
premises  in  the  said  information  above  specified;  and  the  said  James 
Henry  Monahan,  Attorney-General  as  aforesaid,  who  prosecutes  as 
aforesaid,  is  ready  to  verii^  and  prove  the  same  as  the  court  shall 
direct  and  award.  Therefore,  inasmuch  as  the  said  John  Mitchel 
has  not  answered  the  said  replication,  nor  in  any  manner  rejoined 
to  the  same,  the  said  Attorney-General,  for  our  said  lady  the 
Queen,  prays  judgment,  and  that  the  said  John  Mitchel  may  be 
convicted  of  the  premises  in  the  said  information  above  specified/' 

Immediately  after  the  argument  of  the  demurrer  in  the  previous 
case,  before  judgment  was  pronounced  upon  it,  the  demurrer  in 
the  second  case  was  called  on. 

John  (yHagcm  (with  whom  was  Sir  Oohnan  (yLoghlen),  in  sup- 
port of  the  demurrer. — The  same  observation  applies  in  this  as  in 
the  previous  case, — ^that  the  demurrer  being  in  abatement  and  the 
joinder  in  bar,  effects  a  discontinuance:  Foxwist  v.  Tremavne 
(3  Saund.  p.  210,  note  (2) ),  citing  Anon.  (1  Wil.  302 ;  Garth.  137), 
Bisse  V.  Harcourt  (I  Show.  155,  and  1  Salk.  177,  S.  G.),  Carter  v. 
Davis  (1  Show.  155,  case  159,  and  1  Salk.  218,  and  Garth.  187,  S.C.) 
Secondly,  the  replication  is  bad.  We  aver  in  our  plea  that  the 
indictment  is  depending.  The  Attorney-General  has  neither  con- 
fessed and  avoided  nor  traversed  the  allegation ;  the  repUcation  is 
an  argumentative  traverse :  Bovme  v.  Taylor  (10  E.  189),  Murray 
Y.  East  India  Oompany  (5  B.  &  Aid.  212).   The  proper  replication 
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Reg.        to  have  filed  iu  this  case  wonld  have  been  nul  tiel  record :  Orsen 

3  MiTCHBL.  ^'  ^^^*  ("^  ^^-  ^^'  ^^^)'  ^^^  ^-  ^'^^^  (2  Hiid-  *  Bro.  274). 
jTCHB     ^  these  cases  go  to  show  that  if  the  Attorney-General  means  to 

SeHitioQs  libel  deny  the  pendency  of  the  indictment^  he  should  have  pleaded  nul 
tiel  record.  As  a  traverse^  the  replication  is  bad,  being  an  afflbrma* 
tive  upon  an  aflSrmative ;  and  in  pleading  in  confession  and  avoid- 
ance^ the  plea  must  clearly  confess  the  matter  charged^  which 
this  replication  does  not  do :  Oould  v.  Roxborough  (1  <>.  M.  &  R. 
254),  Taylor  v.  Oole  (3  T.  E.  292). 

Blackburnb,  C.  J. — As  I  understand  this  ndplication,  it  deed 
confess  the  pendency  of  this  indictment. 

O^Hagan, — ^The  crown  may  seek  to  fall  back  on  our  plea ;  but 
the  plea  is  a  good  one.  It  is,  that  a  second  proceeding  has  been 
instituted  by  information  while  an  indictment  is  still  depending 
against  the  party  for  the  same  offence,  which  is  as  much  a  bar  in 
criminal  as  in  civil  proceedings.  This  is  a  question  of  constitu- 
tional law.  I  have  found  no  cases  upon  the  subject,  except  those 
which  Mr.  Perrin  has  referred  to  in  the  previous  case,  which  I 
think  are  no  authority  for  the  points  contended  for  by  the  crown. 
It  is  a  powerful  argument  in  favour  of  the  defendant,  that  the 
Attorney-General  has  found  no  precedent  for  the  course  which  he 
has  adopted.  In  Hawkins,  it  is  said  to  be  '^  no  plea  to  an  indict- 
ment as  it  is  to  an  information  or  an  appeal.''  The  references  which 
he  has  given  for  this  are  to  csksesof  qui  tarn  informations ;  but  simply 
because  the  question  was  never  raised  in  any  other.  Can  it  be 
supposed  that  such  a  writer  as  Hawkins  would  have  written  so 
loosely  as  that,  where  he  only  meant  informations  quitann,  he  would 
have  used  so  general  an  expression  ?  Informations  qui  ta/m  and  es» 
officio  are  all  of  the  same  kind,  and  partake  of  the  nature  of  a  civil 
case.  They  are  in  the  nature  of  a  declaration  at  the  suit  of  the 
King :  Bex  v.  Wilkes  (4  Burr.  2569.)  There  is  a  great  difference 
between  amending  an  indictment  and  an  information :  (Dyer,  346> 
347.)  The  distinction  sought  to  be  taken  between  informations  for 
crimes  and  those  under  penal  statutes  cannot  be  maintained.  If 
the  law  prohibit  the  doing  of  an  act,  and  a  statute  imposes  a 
penalty,  the  prosecutor  may  either  proceed  for  a  misdemeanor  at 
common  law  upon  the  prohibition  or  under  the  statute  for  the 
penalty. 

MooBB,  J. — Informations  qvd  ta/m  are  of  a  mixed  nature  between 
a  civil  and  a  criminal  proceeding. 

Blacxbubnis,  C.  J. — ^In  qui  ta/m  informations  the  person  who 
first  files  the  information  has  the  right  to  the  penalty. 

O'Hagan. — In  Owen  v.  Sparry  (6  Coke  Rep.  62,  a),  it  is  held 
that  where  an  action  is  depending  in  any  of  the  superior  courts,  it 
is  a  good  plea  that  the  writ  is  brought  pending  another,  although 
the  first  action  is  in  another  court.  Fitzharris's  ease  (8  St.  "^^ 
248),  supports  our  view  of  this  case.  Sir  John  Hawles^  in  his 
observations  upon  that  case,  gives  it  as  his  opinion  that  an  impeach- 
ment depending  is  a  ^ood  plea.  Suppose  that  before  the  statute 
of  W.  &  M.,  maJdng  it  n^essary  for  a  private  prosecutor  to  come 
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into  court  for  leave  to  file  an   information^  to  indictment  was        Rbo. 
depending^  which  did  not  come  up  to  his  views,  would  he  have   ^  yi^^^^ 

been  allowed  to  go  into  the  Crown-office  and  file  an  information  ?     '  

It  is  said  that  an  information  ex  officio  ia  of  a  higher  nature  than  Seditioas  libel. 
one  at  the  suit  of  a  private  individual ;  still  it  is  not  of  so  high 
a  nature  as  an  indictment  found  on  the  oaths  of  twelve  men. 
A  misdemeanor  partakes  of  the  nature  of  civil  proceedings^  and 
therefore  the  rules  which  apply  in  civil  proceedings  ought  to 
prevail. 

John  Pmrin,  contrii. — The  precedents  for  demurrers  to  pleas  in 
abatement,  and  replications  thereto,  are  precisely  in  the  form  which 
has  been  adopted  here:  (4  Ohitty  Or.  L.  525;  1  Went.  24;  1  Chitty 
Cr.  L.  489,  440.)  The  precedents  in  Wentworth  are  similar,  and 
in  Beg.  v.  (yOonnelL  The  plea  of  an  impeachment  depending, 
was  a  plea  of  the  pendency  of  a  suit  in  full  course  of  proceeding ; 
as  to  tne  allegation,  that  we  ought  to  have  pleaded  nul  tiel  record, 
the  reoord  would  have  been  at  once  produced  if  we  had  so  pleaded, 
and  as  the  effect  of  a  nolle  prosequi  is  doubtful,  if  we  had  replied 
with  a  special  traverse  of  the  pendency  of  the  indictment,  the  de- 
fendant would  have  replied  that  the  nolle  prosequi  did  not  put  an 
end  to  the  indictment.  As  to  the  argument  deduced  from  the 
observations  of  Hawkins,  it  is  plain,  from  the  reference  he  gives 
for  the  proposition  which  he  lays  down  in  vol.  2,  c.  84,  s.  1,  that  . 
he  meant  qm  iwm  informations. 

Cbamfton,  J. — Suppose  the  course  had  been  reversed,  and 
after  an  information,  the  Attorney-General  had  proceeded  by  in- 
dictment, could  it  be  pleaded  to  the  indictment,  that  an  informa- 
tion had  been  filed  ? 

Parrm.— If  the  defendant's  plea  be,  as  I  submit  it  is,  bad,  on 
general  demurrer,  it  is  not  necessary  to  do  more  than  fall  back 
on  it. 

Sir  Oohnan  (yLoghlen. — It  is  perfectly  immaterial  whether  the 
plea  is  bad  or  good,  if  there  is,  as  we  contend,  a  discontinuance. 
Here  there  is  a  discontinuance  caused  both  by  the  replication  and 
joinder  in  demurrer:  Bissey.  Rwrcoiurt  {1  Show.l50,and8Mod.281, 
S.  G.)  In  the  oase  of  Davenant  v.  Bafier  (2  Lord  Vaym.  1058), 
Bisse  V.  Ha/rcouri  is  referred  to,  and  the  reporter  states  there  the 
true  ground  of  the  decision  in  that  case,  as  he  heard  it  from 
Lord  Molt  himself :  (2  Lord  Raym.  1053, 1054.)  As  to  the  position 
of  the  Attomey-Gkrneral,  that  the  precedents  are  in  the  same 
form  as  in  this  case,  that  is  not  so.  The  replication  here  ^'  prays 
judgment,  and  that  the  said  John  Mitchel  may  be  convicted  of 
the  premises  in  the  said  information  specified.^  In  Arch.  Cr.  L., 
tkere  is  a  distinction  expressly  taken  between  pleas  in  bar  and 
in  abatement,  and  replications  in  bar  and  in  abatement ;  there 
is  a  form  giren  in  Arch.  Or.  L.,  (edit,  of  1846,  p.  81),  of  a 
rephoation  to  a  plea  of  this  kind,  '^  hereupon  J.  N.  who  prosecutes 
for  our  said  lady  the  Queen,  in  this  behalf  savs,  that  notwiuistanding 
anything  by  the  odd  J.  S.  above  in  pleading  alleged,  this  court 
oii^ht  not  to  be  precluded  from  taking  cognizance  of  the  indict- 
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Rro.         ment  aforesaid^  because  he  says  that/^  Sdc,  and  (after  stating  the 
J  MiTCHEL.   ™***'®^  ^f  *he  replication,)  it  concludes  thus,  '^  and  this  he  prays  may 

be  inquired  of  by  the  country ;"  or  if  it  conclude  with  a  yerification. 

Seditious  libel,  then  in  this  form,  "  and  this  he  the  said  J.  N.  is  ready  to  verify. 
Sir  Colman  wherefore  he  prays  judgment,  and  that  the  said  J.  S.  may  answer  to 
O'Loghien.  the  Said  indictment/'  In  the  same  book,  p.  85,  title  Demurrer,  it  is 
said  that  the  conclusion  of  a  demurrer  in  bar  is, ''  wherefore  and  for 
want  of  a  sufficient  plea  in  this  behalf,  he  the  said  J.  N.,  who  pro- 
secutes for  our  said  lady  the  Queen,  prays  judgment,  and  that  the 
said  J.  S.  may  be  convicted  of  the  premises/'  The  author  then  pro- 
ceeds to  say,  that  a  demurrer  to  a  plea  in  abatement  is  in  the  same 
form,  except  that  it  concludes  with  praying  ''judgment,  and  that 
the  said  indictment  may  be  adjudged  good,  and  that  the  said  J.  S. 
may  further  answer  thereto/'  In  the  present  case  there  is  a 
double  discontinuance  caused  by  the  replication,  and  by  the  joinder 
in  demurrer.  In  all  cases  demurrers  are  held  to  be  in  bar  or  in 
abatement,  according  to  the  conclusion  {Anon,  1  Wilson,  302) ; 
and,  therefore,  for  tlus  reason  alone,  the  Attomey-Greneral  is  out 
of  court.  As  to  the  repUcation,  it  is  clearly  bad.  A  party  must 
either  traverse,  or  confess  and  avoid,  or  he  may  introduce  new 
matter,  and  conclude  with  a  special  traverse ;  but  the  Attorney- 
General  has  adopted  none  of  these  courses.  He  introduces  new 
matter,  and  concludes  praying  judgment.  He  might  have  confessed 
the  pendency  of  the  indictment,  and  avoided  that  confession  by 
showing  that  we  were  estopped  from  alleging  its  pendency ;  or  he 
might  have  denied  its  pendency  by  pleading  mil  tisl  record.  The 
issue  we  offer  is,  that  there  is  another  suit  depending.  Had  the 
Attorney-General  meant  to  deny  that,  the  replication  should  have 
been  nul  tiel  record  ;  Oreen  v.  Purdon  (2  Hud.  &  Bro.  278.)  The 
practice  is  clearly  stated  in  Viner's  Abridgment,  title  Record, 
N.  21.  The  present  replication  is  only  an  argumentative  denial  of 
the  existence  of  the  record,  and  therefore  bad.  But  assume  for  a 
moment  that  the  court  hold  the  replication  good,  a  7iolle  proseqvd 
is  no  answer,  as  it  does  not  put  an  end  to  the  indictment.  The  only 
effect  of  a  nolle  prosequi  is,  that  the  defendant  goes  without  day  : 
Ooddard  v.  Smith  (6  Mod.  261.)  The  Attorney-General  can 
compel  him  to  come  in  again,  by  issuing  a  new  process.  The 
effect  of  a  cesset  processus  would  be  different :  R,  v.  Benson 
(1  Sid.  420;  1  Ventris,  33.)  [Mooeb,  J. — ^Here  there  is  a 
judgment  of  the  court.]  The  nolle  prosequi  ought  not  to  be  en- 
tered as  a  judgment  of  the  court,  it  is  the  mere  act  of  the  Attor- 
ney-General: JB.  V.  Benson  (1  Sid.  420;  1  Ventris,  38.)  That 
case  decides  that  the  court  will  not  interfere,  and  will  give  no 
judgment.  [Moobb,  J. — But  if  the  court  has  done  it  ?]  It  is 
erroneous,  and  as  it  is  still  in  paper,  it  may  be  altered.  An 
information  at  the  suit  of  the  King  is  a  mere  civil  declaration, 
and  is  put  an  end  to  by  the  entry  of  a  nolle  prosequi;  but  an 
indictment  is  different,  it  is  not  put  an  end  to  by  a  nolle  prosequi^ 
it  only  puts  the  defendant  without  day.  [Crampton,  J. — ^Wnat 
is  the  result  of  letting  the  defendant  go  without  day  ?]     That  the 
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party  cannot  be  brought  in  again  without  a  new  attachment.        Bw»« 
TCrajcpton,  J. — ^If  so,  it  is  the  process  which  brings  him  in.]    j^  MmmBL. 

That  is  another  question ;  the  crown  may  do  it :  Ooddard  v.  Smith     *  

(6  Mod.  261,  662.)  In  Ooddard  v.  Smith  (6  Mod.  261),  it  is  Seditions  KbeL 
said,  there  is  no  precedent  of  a  noils  prosequi  being  entered  ^  (t^inian 
on  an  indictment  until  the  time  of  Charles  II.  [Crahfton,  J.  oXogblen. 
— ^But  it  is  a  common  course  now.]  The  form,  as  stated  in  6  Mod. 
262,is'^{n<2e  n(mvuUultenu8pro8equi"iAieire\%ii.o  "ideoco7isideratum 
est/'  there  is  no  judgment  of  the  court.  The  case  of  Attorney- 
Oeneral  v.  Btuckeridge,  cited  from  Hardres,  p.  83,  was  a  private 
information.  With  respect  to  the  plea  itself  there  is  no  doubt  that 
in  civil  proceedings  the  pendency  of  another  action  has  always 
been  held  to  be  a  good  plea,  and  a  fortiori  it  ought  to  be  in  a 
orimini^  case.  It  has  been  assumed  generally,  that  in  criminal  cases 
the  rule  is  different,  and  that  in  those  cases  a  prosecution  pending 
is  no  plea  in  abatement  to  a  subsequent  prosecution.  But  on  exa- 
mination, however,  this  doctrine  appears  to  rest  upon  very  slender 
foundations.  There  was,  in  the  same  way,  a  general  opinion  in  the 
profession  in  Ireland,  that  there  was  no  right  of  peremptory  chal- 
lenge in  felonies  which  were  not  capital.  Or  ay  v.  The  Queen 
(11  CI.  &  Fin.  427,  and  6  Ir.  L.  B.  482);  but  that  opinion  is  now 
overruled,  and  also  the  opinion  regarding  the  discretion  of  judges 
as  to  the  discharge  of  juries  in  capital  cases :  Conway  8f  Lynch 
V.  The  Queen  (1  Cox's  C.  C.  210,  and  7  Ir.  L.  Bep.  149.) 
To  hold  that  the  pendency  of  another  prosecution  is  not  a  good 
plea  in  abatement  to  a  prosecution  for  the  same  offence,  is 
opposed  to  every  principle  of  our  law,  for  our  law  discoimte- 
nances  multiplicity  of  suits,  and  there  is  as  much  reason  why 
a  subject  should  not  be  harassed  by  several  prosecutiotis  for 
the  same  offence,  as  there  is  why  he  should  not  be  involved  in 
various  suits  for  the  same  cause  of  action.  At  common  law  a  man 
might  be  prosecuted  in  three  ways,  first,  at  the  suit  of  a  private 
party ;  secondly,  at  the  suit  of  the  crown ;  thirdly,  by  presentment 
of  a  jury.  The  proposition  we  contend  for  is,  that  in  any  of 
these  cases,  a  prosecution  pending  is  a  good  plea  in  abatement  to 
a  prosecution  ^f  a  similar  character  at  the  prosecution  of  the 
same  party.  First,  there  is  no  doubt  that  a  prosecution  pending 
is  a  good  plea  to  a  subsequent  prosecution,  when  both  are  at  the 
suit  of  a  private  party.  An  appeal  was  an  accusation  of  a  private 
party  against  another,  for  a  crime,  and  it  was  not  confined  to 
crimes  where  a  party  suffered  a  particular  injury,  but  was  appli- 
cableto  allcrimes.  Thus,  a  subject  might  appeal  another  subject  for 
high  treason,  until  that  power  was  abolished  by  stat.  Edw.  III.  The 
pendency  of  an  appeal  was  a  good  plea  to  another  appeal  (2  Hawk. 
P.  C.  0.  23,  s.  126),  but  at  the  same  time  the  pendency  of  an 
indictment  was  not  a  eood  plea  to  an  appeal,  for  one  was  at  the 
suit  of  the  King,  and  the  other  of  a  subject ;  nor  was  an  acquittal 
on  an  indictment  a  bar  to  an  appeal.  On  principle,  as  a  private 
party  could  not  have  two  accusations  pending,  so  the  King  should 
not  have  two  accusations  pending  for  the  same  offence.     An  infer- 
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R«a        matiou  differs  only  from  an  appeal  in  that  it  is  an  accasation  at 

J  rnxooKL    *^®  ®^*  ^^  *^®  ^^gf  ^^r  the  crime ;  and  an  indictment  onlv  differs 

'     from  an  information  in  being  an  accnsation  on  the  oaths  oi  twelve 

S«d]jiiioii8  lib«l  men,  in  place  of  the  suggestion  of  the  crown  officer.     Both  in- 
Sir  Coimwi       dictments  and  informations  are  proceedings  at  the  suit  of  the  King. 
0*LoghiM\.       The  jurors  are  sworn  for  our  lady  the  Queen,  from  the  body  of 
the  county.     An  indictment  differs  from  a  presentment,  in  the  one 
being  at  the  suit  of  the  King,  the  other  not:  (4  Bl.  Com.  301.) 
Then,  judging  from  analogy,  the  pendency  of  an  indictment  ought 
to  be  a  good  plea  in  abatement  to  a  subsequent  indictment  or  in- 
formation, for  the  same  offence.     With  respect  to  indictments,  in 
the  text  books,  it  is  usually  laid  down  that  an  indictment  pend- 
ing is  no  good  plea  in  abatement  to  a  subsequent  information. 
Hawkins,  indeea,  expresses  no  opinion  of  his  own  upon  it;  all  he 
says  is,  "  it  hath  been  holden  that  it  is  no  good  plea  in  abatement 
of  an  indictment,  that  there  is  another  indictment  against  the  de- 
fendant for  the   same  offence,^'  and  he  cites  as  his  authority, 
Lord  Hale,  SwanSr  Jefferies^  case  (Fost.  Cr.  L.  105,  106),  and 
jB.  v.  Withipole  (Cro.  Car.  147),  but  the  whole  weight  falls  on 
WithipoWs  case.   Lord  Hale  says  (P.  C.  c.  30,  111),  "if  A.  be  in- 
dicted for  the  murder  of  B.,  and  there  is  another  indictment  after- 
wards taken  of  the  same  death,  against  the  same  person,  and  he  is 
arraigned  upon  the  second  indictment,  hecavse  it  is  the  King's  suity 
the  second  shall  not  abate,  but  usually  the  justices  quash  the  other 
by  judgment.^*    But  Hale  is  not  an  accurate  writer :  (Fost.  Cr.  L. 
Preface  and  Advertisement.)     There  are  many  false  positions  in. 
his  Pleas  of  the  Crown :  for  instance,  it  was  on  his  authority  that 
it  was  held  that  jurors  might  be  discharged  in  criminal  cases,  which 
has  been  since  decided  to  be  wrong.     Foster,  in  p.  26  of  his  Pre- 
face to  the  first  edition  of  his  work  says,  "if  Chief  Justice  Hale^s 
health  or  leisure  in  his  declining  years  had  permitted  him  to  revise 
his  History  of  the  Pleas  of  the  Crown,  and  to  render  it  as  correct 
as  his  great  abiHties  would  have  enabled  him ;  or  perhaps,  had  that 
valuable  work  been  published  as  correctly  as  he  left  it,  I  mean 
fi^m  the  transcript,  corrected  and  improved  in  great  measure  with 
his  own  hand  (the  whole,  probably,  under  his  direction  certainly, 
found  among  his  papers  after  his  death),  in  either  of  these  cases 
every  attempt  of  this  kind  might  have  been  judged  altogether  use- 
less.''    Implicit  credence  is  not  to  be  placed  on  a  passage  in  Hale, 
even  assuming  it  to  be  his  deliberate  judgment;  for  it  seems 
based  on  no  intelligible  principle,  and  if  the  reason  which  supports 
his  position  fails,  it  must  fail  also.     He  says,  the  reason  why  it  shall 
not  abate  is, ''  because  itis  the  King's  suit/'  but  heis  entirely  wrong 
in  stating  that  the  King  can  carry  on  a  multiplicity  of  suits ;  on 
the  contrary,  it  is  settled  that  the  King  shall  not  have  two  suits 
for  the  same  causes.     To  an  information  qui  tarn,  whether  at  the 
suit  of  the  King  alone,  or  otherwise,  a  plea  of  the  pendency  of 
another  information  is  a  good  plea :  (2  Hawk.  P.  C.  c.  26,  s.  63.)     An 
appeal  pending  is  a  good  plea  to  an  appeal  (2  Hawk.  P.  C.  c.  23, 
s.  126) ;  and  in  lib.  11,  c.  25,  s.  12,  Hawkins  says,  "  whatsoever 
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may  be  pleaded  of  an  appellee^  either  in  bar  or  in  abatement  of       Bw>. 
an  appeal^  while  it  is  carried  on  at  the  suit  of  the  party,  may  as  j  ^^^^^^ 

well  be  pleaded  by  him ;  when  it  is  prosecuted  at  the  suit  of  the        

King  '/*  there  the  reason  given  by  Lord  Hale  falls  to  the  ground.  Seditious  libel. 
Swan  8f  Jefferies^  case  (Fost.  Cr.  L.  104,)  decided  in  1751,  was  a  gj^c^iilirn 
circuit  case,  and  not  decided  by  the  court  in  Banc ;   it  went  on  o'Loghien. 
the  authority  of  WithijpoWs  case,  and  without  that  authority  it  could 
not  stand  for  a  moment,  for  the  reason  assigned  for  the  decision  is 
untenable.     '^  Perhaps  the  bill  last  found  is  better  adapted  to  the 
nature  of  the  case  than  the  former,  and  the  King's  counsel  must 
be  at  liberty  to  prosecute  in  such  manner  as  may  best  answer  the 
ends  of  public  justice,'*  is  Judge  Poster's  reason  ;  but  surely  the 
ends  of  public  justice  do  not  require  that  two  prosecutions  should 
be  depending  at  the  same  time,  and  to  establish  the  rule  for  which 
we  contend,  would  cause  no  inconvenience ;  as  when  a  second  indict- 
ment is  preferred  the  previous  one  may  be  quashed.    WithipoWscase 
(Cro.  Car.  147),  in  4  Car.  1,  is,  in  fact,  the  authority  on  which 
the  tradition  rests.     The  case  is  badly  reported,  and  it  is  doubtful 
whether  the  plea  pleaded  was  in  bar  or  in  abatement ;  but  assum- 
ing that  Withvpole^s  case  is  good  law,  yet  it  is  only  a  decision,  that 
a  coroner^s  inquisition  pending  is  no  plea  in  abatement  to  an  in- 
dictment^ not  that  an  indictment  pending  is  not  a  good  plea,  and 
even  the  reporter  says  the  judges  were  not  free  from  doubt, "  and  to 
avoid  doubt  it  was  held  that  the  first  inquisition  should  be  quashed.'' 
That  is  the  whole  authority  upon  which  the  position  rests^  as  to 
indictments.     As  to  informations,  the  only  authority  is  the  obiter 
dictu/m  of  the  Solicitor-General   of  the  day,  in  JS.  v.  Stratton 
(Dougl.  240),  and  Solicitor  and  Attorney  Generals  are  not  always 
infallible;  and  it  is  remarkable  that  great  care  has  always  been 
taken,  not  to  raise  the  question,  as  in  all  cases  where  two  informa- 
tions have  been  filed,  care  has  been  taken  to  terminate  the  pro- 
ceedings in  the  former  one  regularly.     The  first  case  was  Rex  v. 
Redpath  (10  Mod.  152),  there  an  information  for  a  libel  was  pre- 
ferred against  Bedpath,  a  nolle  prosequi  was  entered,  and  after 
that  a  second  information  was  filed.     The  second  case  of  the  kind 
was  in  1748,  Bex  v.  Dr.  Pwmell  (1  Sir  W.  Blackst.  87);  the  defen- 
dant was  Vice-Chancellor  of  Oxford,  and  the  Attorney-General 
filed  an  ex-officio  information  against  him  for  neglect  of  duty  ;  the 
defendant  appeared  upon  that  information ;  a  nolle  prosequi  was 
entered,  and  after  that  a  new  one  was  filed ;  in  that  case  to  authorize 
the  nolle  prosequi,  the  express  order  of  the  King,  under  the  sign- 
manual,  was  lodged  in  the  Crown-office.     The  third  case  was  Bex 
V.  Straiton  (Dougl.  240),  the  information  was  filed  for  subverting 
the  Government  of  Madras,  and  by  the  very  Solicitor-General 
whose  doctrine  has  been  relied  on  by  the  crown,  a  nolle  prosequi 
was  entered,  and  then  a  new  information  was  filed.     This  appears 
from  the  report  of  the  same  case,  in  21   St.  Tr.  1049.     A  nolle 
prosequi  stands  in  a  different  position  in  respect  to  an  indictment 
and  an  information  ;  in  the  latter  case  it  finally  terminates  the  pro- 
ceedings, in  the  former  not :  Oodda/rdy.  Sirvith  (6  Mod.  261),  A.  v. 
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Rbo.        Benson  (1  Sid.  420).     These  cases  establish  what  the  practice  has 
J.  MmjHM..   ^®®.^ '  ^^^  surely,  it  cannot  be  law  that  an  Attorney-General  is 

*   entitled  to  come  into  court,  and  file  informations  as  often  as  he 

Saditioiu  liM.  pleases,  for  the  same  oflTenoe.  K  he  may  do  so,  and  go  on  ad  infi- 
nitum, it  might  give  rise  to  great  harshness  and  oppression.  The 
position  we  contend  for  is,  that  where  the  proceedings  are  both  of 
the  same  nature  the  plea  of  a  proceeding  pending  is  good.  Here 
they  are  both  of  the  same  nature,  in  this,  that  they  are  both  pro- 
secutions at  the  suit  of  the  crown.  Mr  Perrin  referred  to  a  case 
in  Archbold's  Cr.  L.,  where  the  court  refused  to  prevent  the 
Attorney-General  from  proceeding,  because  an  information  had 
been  filed  by  leave  of  the  court :  but  that  was  a  motion  to  the 
discretion  of  the  court;  and  in  p.  78,  it  will  be  seen  that  the  court 
stayed  the  private  prosecutor.  The  principle  has  been  acted  on 
by  courts  of  justice  in  the  case  of  informations,  that  there  should 
not  be  two  proceedings  for  the  same  offence.  In  B.  v.  Robinson 
(1  Sir  W.  Blackst.  Rep.  542)^  Lord  Mansfield  says  that,  as  a  general 
rule,  they  would  not  grant  a  criminal  information  for  bribery  at  a 
parliamentary  election,  till  after  two  years  was  expired,  in  which 
a  civil  action  might  be  brought.  Sir  Wm,  WithipoWs  case  is  no 
authority.  Even  if  it  is,  it  is  only  in  cases  of  indictment,  which  are 
the  excepted  cases :  Dr.  Foster^s  case  (10  Co.  Rep.  596.)  If  an 
information  pending  be  a  good  plea  to  an  information,  an  indict- 
ment  pending  must  likewise  be  a  good  plea  to  an  information. 

Monahan,  A.  G.,  in  reply. — Sir  Colman  O'Loghlen  in  one  part 
of  his  argument  answers  himself.  The  replication  states,  that  to 
a  former  indictment  the  defendant  pleaded  in  abatement,  and  that 
by  order  of  the  court,  a  nolle  prosequi  had  been  entered.  If  the 
entry  of  that  was  no  final  judgment  we  could  not  have  pleaded 
nul  tiel  record. 

MooBi,  J. — You  are  met  by  another  argument,  that  the  repli- 
cation states  argumentatively,  that  the  indictment  is  not  pending. 

Ceampton,  J. — Do  they  not  show,  that  by  analogy  to  civil  cases, 
you  should  have  pleaded  nul  tiel  record  ? 

The  Attorney 'OeneraL  —  The  entry  in  this  case  is,  ''that 
further  proceedings  be  stayed."  The  replication  would  only  be 
argumentative  if  the  proceedings  were  out  of  court ;  the  replica- 
tion states  that  the  suit  is  pending,  but  that  proceedings  have  been 
stayed.  Suppose  a  party  pleads  lis  pendens,  and  the  court  makes  . 
an  interlocutory  order  that  the  party  go  without  day,  and  that  the 
fact  of  the  making  the  order  would  be  a  good  answer  to  such  plea, 
in  what  other  way  could  it  be  pleaded  ?  But  the  defendant's  plea  is 
bad  on  general  demurrer ;  it  does  not  state  that  the  defendant  has 
pleaded  to  it ;  as  was  done  in  Sir  Wm.  WithipoWs  case,  so  here,  if  the 
prisoner's  counsel  had  any  doubt  that  proceedings  might  be  here- 
after taken  on  the  indictment,  they  might  have  applied  to  have  the 
indictment  quashed.  In  2  Hale's  P.C.  221,  222,  it  is  laid  down 
that ''  if  there  be  an  inquisition  before  the  coroner,  of  murder,  and 
returned,  and  likewise  an  indictment  for  the  same  offence,  by  the 
grand  inquest,  it  is  usual  to  arraign  the  prisoner  upon  the  indictment. 
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bat  he  may  be  arraigned  upon  both  at  the  same  time,  but  if  ar-        Bbo. 
raigned  upon  the  indictment  only,  there  ought  to  be  an  entry  of  j  utcooel. 

cesset  processus  npon  the  coroner's  inquest,  as  to  the  prisoner,  who     '  

may  otherwise  be  outlawed  upon  it."  As  to  the  observations  of  Seditions  libeL 
Mr.  Justice  Poster,  regarding  the  inaccuracy  of  Lord  Hale's 
writings,  he  has,  in  his  second  edition,  fully  retracted  what  he  said, 
and  in  his  own  book  he  reports  a  case  such  as  present.  Swan 
Sf  Jeffrie^  case  (Fost.  Cr.  L.  104),  and  I  cannot  see  what  difife- 
rence  it  can  make,  whether  the  proceeding  be  by  information  or  in- 
dictment ;  as  to  the  cases  of  appeal  they  are  essentially  proceed- 
ings by  private  individuals,  and  to  which  the  crown  is  no  party,  and 
they  are,  therefore,  hke  qui  tami  cases,  and  the  argument  derived 
from  them  is  not  applicable  to  cases  like  the  present ;  but  in  the 
impeachment  case  it  was  not  held  a  good  plea.  The  defendant 
might  have  applied  to  have  the  indictment  quashed,  but  the  court 
will  not  quash  an  indictment  for  an  Attorney-General,  because  he 
can  enter  a  nolle  prosequi^  which  has  the  same  effect :  R.  v.  Dr. 
Wynne  (2  B.  226),  Qoddwrd  v.  Smith  (6  Mod.  261.) 

Owr.  adv.  vult. 

May  10. 

Blackburne,  C.  J. — To  the  first  of  these  informations  the  plea  Jadgmoit. 
commences  with  stating  that  the  court  ought  not  to  take  cogni- 
zance of  the  offences  therein  specified,  because  an  indictment  was 
found  in  this  court  for  the  same  offences,  on  which  indictment  he 
was,  at  the  request  of  the  Attorney-General,  arraigned,  and  such 
proceedings  were  thereupon  had  that  the  Attorney-General  came 
into  court  and  said  that  he  would  not  further  prosecute  the  said 
John  Mitchel,  and  that  he  should  go  thereof  without  delay  (in 
mistake  for  day) ;  the  plea  then  avers  that  he  is  the  person  who 
was  so  indicted  and  arraigned,  and  that  the  offences  in  the  indict- 
ment and  information  are  the  same :  and  he  further  saith,  that  he 
ought,  according  to  the  laws  and  customs  of  this  realm,  and  the 
liberties  and  privileges  of  the  subjects  of  this  realm,  to  be  free  and 
exempt  from  being  compelled  to  answer  for  the  offences  in  the  said 
information  mentioned,  before  any  justice  or  minister  of  our  lady 
the  Queen,  or  any  other  judge  in  any  other  court,  except  on  indict- 
ment found  or  presentment  made  on  the  oaths  of  twelve  lawful 
men  of  the  body  of  the  county,  and  this  he  is  ready  to  verify,  and 
prays  if  this  court  will  or  ought  to  take  cognizance  of  the  informa- 
tion aforesaid,  and  that  he  may  be  dismissed  and  discharged — ^there 
is  no  averment  of  the  pendency  of  the  indictment — the  crown 
demurs,  stating  that  the  matters  pleaded  are  not  sufficient  in  law 
to  preclude  the  Queen  from  proceeding  on  the  said  information 
against  him,  and  concludes  with  praying  judgment  that  the  defen- 
dant may  be  convicted.  This  demurrer  is  objected  to  as  being 
informal,  and  amounting  to  a  discontinuance.  On  the  other  hand, 
the  Attorney-General  contends  that  the  plea  is  itself  bad,  and  if  it 
be,  that  we  are  bound  by  the  ordinary  rule  which  obliges  us  to 
examine  the  whole  record,  and  to  adjudge  according  to  the  legal 
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Bbo.        right  as  it  may  on  the  whole  appear ;  the  question  then  is  this^  is 
J  MiTCHiu   *^®  P'®*  ^^  *"^  indictment  depending  a  bar  to  this  information  for 

the  same  matter  ?     In  support  of  the  affirmative^  that  it  is^  there  is 

Seditions  libeL  neither  precedent,  the  authority  of  any  case,  lie  dictum  of  any 
Judgment  J^^?®>  ^^  even  the  opinion  of  any  text-writer :  but,  on  the  other 
hand,  there  are  authorities  that  such  a  plea  is  utterly  invalid.  In 
Sir  William  Withipole's  case  (Sir  W.  Jones,  Rep.  199),  he  was 
arraigned  on  a  second  indictment  for  murder ;  having  pleaded  to 
the  first,  he  objected  to  plead  to  the  second,  and  he  was  obliged  to 
do  so.  In  the  same  case,  as  reported  in  Cro.  Charles,  it  is  expressly 
said  that  this  was  no  cause  of  plea,  for  when  he  is  not  acquitted  or 
convicted  he  may  be  arraigned  on  a  new  indictment.  It  is  true  the 
court  most  properly  quashed  the  first  indictment  to  avoid  any  doubt, 
but  this  does  not  detract  from  the  authority  of  the  case,  sustained 
as  it  is  by  a  mass  of  other  authorities  to  the  same  effect.  In  Hale's 
Pleas  of  the  Crown  (vol.  2,  221,  222),  it  is  stated  that  if  there 
be  a  finding  of  murder  by  the  coroner's  inquest  and  an  indictment 
for  the  same  murder,  the  course  is  to  arraign  him  on  the  former, 
and  if  he  be  acquitted  on  that,  to  arraign  him  on  the  indictment, 
and  put  him  to  his  plea  of  autrefois  acquit;  and  Hale  says,  that  in 
such  cases,  to  avoid  the  trouble  of  this  plea,  he  usually  had  the 

Prisoner  arraigned  and  tried  on  both  indictments  ;  so  in  2  Hale's 
^  C.  239,  it  is  expressly  stated  that  if  a  man  be  arraigned  on  a 
second  indictment  for  murder,  it  shall  not  abate,  because  it  is  the 
King's  suit.  He  goes  on  and  states  the  practice,  as  in  page  222, 
of  arraigning  on  both  indictments,  and  giving  him  in  charge  on 
both  of  them.  Hawkins  is  the  next  authority,  in  his  chapter  (34) 
on  Pleas  in  Abatement,  he  says,  "  it  has  been  holden  that  it  is  no 
good  plea  in  abatement  of  an  itidictment,  as  it  is  of  an  appeal  or 
information,  that  there  is  another  indictment  for  the  same  offence ; 
but  in  such  case  the  court  in  discretion  will  quash  the  first  indict- 
ment if  any  fault  be  found  with  it."  This  is  a  most  explicit  state- 
ment of  the  law,  and  it  requires  only  a  careM  attention  to  the 
words  of  the  section  itself  to  see  that  the  word  information  in  this 
passage  cannot  mean  information  for  a  misdemeanor;  but  Haw- 
kins, precisely  in  the  margin,  refers  to  the  63rd  section  of  his  26th 
chapter  on  qui  tarn  informations,  which  states,  and  shows  by 
authorities,  that  to  an  information  on  a  penal  statute  the  pendency 
of  a  prior  information  for  the  same  matter  may  be  pleaded  in  abate- 
ment ;  there  is,  therefore,  no  manner  of  doubt  that  the  passage 
from  the  34th  chapter  is  a  distinct  authority  against  this  plea.  The 
next  is  Swan  Sr  Jcfferiea*  case  (Foster,C.L.  105).  It  was  decided  in 
1 751  before  Wright  and  Foster,  justices,  at  the  assizes ;  there  was 
an  indictment  for  murder.  Swan  being  charged  as  principal,  and 
Jefferies  as  aiding :  they  were  arraigned  and  pleaded.  Afterwards  - 
a  second  bill  of  indictment  was  preferred  and  found,  charging  Swan 
with  petit  treason,  and  Jefferies  with  murder ;  they  were  arraigned 
on  the  second  indictment,  and  pleaded  the  pendency  of  the  first, 
and  to  this  the  crown  demurred ;  and  in  support  of  the  plea  it  was 
argued  that  they  might  be  tried,  if  acquitted  on  the  second  indict- 
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mentj,  s  second  time  on  the  first,  and  would  liave  no  opportonity  of       Bi«l 
pleading  autrefois  acquit :  the  court  held  that  autrefois  arraign  was   ^  ^^.i^ 

no  plea.     Reg.  v.  Strattan  (Dougl.  240),  was  an  information  ex     '  

officio,  to  which  the  defendants  pleaded  and  issue  was  joined.  There  Seditioaa  WUl 
was  a  motion  by  the  Solicitor-General  to  quash  the  information  j^^  "^ 
that  another  miffht  be  filed.  This  was  opposed ;  the  Solicitor  ^  ^^^ ' 
argued  that  the  £fendant  could  sustain  no  injury  by  the  quashing 
the  information,  for  that  the  crown  could  go  on  on  the  new  infor- 
mation notwithstanding  the  pendency  of  the  other,  for  that  on 
indictments  and  informations  Jor  crimes,  the  pendency  ofcmother  in^ 
dictmentfor  the  same  offence  catmot  he  pleaded  cw  it  may  to  informa^ 
tionsfor  penalties.  Lord  Mansfield  said,  if  it  was  proper  to  stop  the 
proceeding,  he  did  not  see  why  the  Attorney-General  might  not  do 
it  by  entering  a  nolle  prosegm ;  and  Buller,  J.,  says,  "  what  the 
Solicitor-General  has  stated,  viz.,  that  the  pendency  of  the  first 
indictment  would  be  no  plea  to  the  second,  is  decisive  against  this 
motion.^'  Thus  the  court  adopts,  recognizes,  the  proposition  that, 
in  criminal  proceedings,  there  can  be  no  such  plea  as  the  present, 
and  makes  it  one  of  the  grounds  of  the  rule.  These  authorities,  in 
my  opinion,  show,  without  doubt,  that  the  plea  in  the  present  case 
is  bad.  It  has  been  contended,  that  because  the  present  is  the 
ease  of  a  criminal  information  filed  by  the  Attorney-General,  that 
the  authorities  which  I  have  been  considering,  and  of  which  the 
subjects  are  indictments,  ought  not  to  govern  it.  That  they  should 
not  do  so  would  require  what  I  have  not  heard,  a  reason  or  ground 
for  making  it  an  exception  to  the  rule  so  clearly  established.  I 
cannot  discover,  in  relation  to  that  rule,  a  distinction  between  the 
case  of  a  second  prosecution  by  indictment  and  a  second  one  by 
information.  The  argument  which  the  plea  suggests,  that  because 
this  misdemeanor  was  in  the  first  instance  prosecuted  by  indict- 
ment, the  Attorney-General  could  not  afterwards  proceed  by 
criminal  information,  is  one  for  which  I  cannot  see  any  foundation, 
and,  indeed,  I  cannot  see  how  it  could  be  made  available  by  a  party 
who  had  pleaded  in  abatement.  I  have  only  further  to  add  on  this 
part  of  the  case,  that  even  if  the  plea  of  a  former  prosecution  de- 
pending could  be  pleaded,  the  entering  of  the  nolle  prosequi  would 
be  an  answer  to  it,  and  this  appears  to  have  been  plainly  decided 
by  the  King  v.  Stratton^  in  Douglas's  Rep.  I  am,  for  these  reasons, 
clearly  of  opinion  that  this  is  a  bad  plea.  I  have  already  stated 
that  it  is  not  warranted  byprecedent  or  authority,  and  with  the 
authorities  of  Hale,  Holt,  Hawkins,  Foster,  Lord  Mansfield,  and 
Judge  Buller  against  it,  I  shall  not  sanction  its  addition  to  the 
number  of  dilatory  pleas.  But  it  is  now  necessary  to  advert  to  an 
objection  that  has  been  made  to  the  demurrer  of  the  crown  :  it  is 
this,  that  the  plea  being  in  abatement,  it  concludes  with  praying 
judgment,  not  of  respondeas  ouster,  but  of  conviction  ;  and  this  is 
founded  on  the  authority  of  cases  collected  in  2  Saunders,  210, 
and  especially  of  Bisse  v.  Hanrcowrt,  there  cited.  These  are  all  cases 
of  civil  actions.  It  is  plain  that  a  partv  pleading  in  abatement 
can  call  on  the  court  to  pronounce  such  judgment  only  as  his 
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plea  demands :  The  King  v.  Shdkspeare  (10  E.  863.)     But  the 
qaestion  now  to  be  considered  in  one  of  these  informations  is^ 
whether  the  prayer  of  judgment  of  conviction  by  the  demurrer 
Seditious  libeL   in  the  first  of  these  cases^  and  the  replication  in  the  other,  is 
a  discontinuance  of  the  suit  of  the  crown,  and  precludes  us  from 
giving  judgment  for  the  crown.     Without  deciding  the  point, 
I  think  it  is  very  questionable  whether  in  pleading  there  can 
be  on  the  part  of  the  crown  a  discontinuance :  no  case  has  been 
cited  in  which  it  has  been  decided  that  there  can ;  there  are  two  cases 
that  appear  to  decide  that  there  cannot:  (Com.  I)igest,Pleader,Dis- 
continuance,  W.  2.)     In  the  Attorney -Oeneral  v,  Fa/mham  (Hard. 
504)  upon  a  quo  wa/rranto  information,  issue  was  joined  on  a  question 
whether  the  corporation  had  toll  by  prescription ;  it  was  found  for 
the  defendant.     There  was  a  motion  in  arrest  of  judgment,  on  the 
ground  of  a  discontinuance,  there  not  having  been  issue  joined  as 
to  other  liberties  claimed :  the  Chief  Baron  said  they  came  too 
soon  to  urge  that,  because  judgment  was  not  yet  given,  and  before 
judgment  there  is  no  discontinuance  in  the  Bang's  case,  for  the 
Attorney-General  may  still  proceed  by  the  King's  prerogative,  to 
take  issue  on  the  rest,  or  may  enter  a  nolle  prosequi :  Rex  v .  Griffith 
(1  BoUe,  Abr.  486)  was  a  scire  facias,  on  a  recognizance.     The 
defendant  imparled,  and  a  day  was  given  to  him,  but  not  to  the 
plaintiff  (the  crown).     This  is  not  a  discontinuance,  because  the  King 
is  the  party ;  and  where  the  King  is  a  party,  no  day  is  given  to  him, 
because  he  is  at  all  times  present  in  court.     But  suppose  that  there 
may  be,  what  is  technically,  a  discontinuance,  we  are  now  to  consider 
how  the  precedents  and  authorities  are.     It  is  to  be  observed,  that 
where  issue  in  fact  is  taken  in  pleas  in  abatement,  in  indictments, 
for  misdemeanors,  they  should  always  conclude  with  a  prayer  of  final 
judgment  for  them,  for  if  the  fact  be  found  for  the  crown  the  judg- 
ment must  be  final ;  the  judgment  cannot  be  of  respondeat  ouster: 
Bex  V.  Shakspea/re  (10  B.  83.)     As  to  precedents  of  demurrers  to 
pleas  in  abatement,  I  believe  they  are  in  both  ways,  sometimes  in 
bar,  sometimes  in  abatement;  we  have  precedents  in  4  Chitty,  Cr.  L., 
and  Foxwist  v.  Tremaine  (2  Saunders,  110),  and  Reg.  v.  (yOonnell, 
all  concluding  with  a  prayer  of  final  judgment.     The  authorities. 
Rex  V.  Taylor,  and  Inig  v.  Goodwin,  are,  however,  quite  deci- 
sive  that  the  informality  of  the  prayer  of  the  demurrer  is  no 
ground  of  objection,  or  that  the  court  is  thereby  precluded  from 
giving  the   right   judgment   on    the    whole   matter.      Another 
authority  has  been  supplied  by  Mr  Justice  Crampton,  The  King 
V.  Taylor  (5  B.  &  C.  302);  this  was  an  indictment  for  keeping  a 
gaming-house ;  plea  that  the  defendant  was  indicted  for  keeping  a 
gambling-house,  and  acquitted,  and  that  the  offences  are  the  same. 
There  was  a  demurrer  to  this,  concluding  with  a  prayer  of  judg- 
ment of  respondeas  ouster  ;  this  plea  was  neld  bad,  then  the  ques- 
tion arose,  what  judgment  the  crown  could  have,  the  plea  having 
been  a  plea  in  bar.     Lord  Tenterden  said,  '*  The  court  is  not  bound 
by  the  prayer  with  which  any  part  of  the  pleadings  in  bar  may 
conclude,  but  is  to  give  such  judgment  on  a  plea  in  bar  as  by  law 
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ought  to  be  given.    Tliis  was  settled  in  Le  Brett  v.  PapUlan  (4  B.        *«»• 
502),  and  The  King  v.  Shakspea/re  (10  E.  88),  if  the  demurrer  in   j.m^hel. 

this  case   had  concluded   by  a  pra/yer  of  a  judgment,   that  the        

defendant  he  convicted,  yet  the  cou/rt  would  only  home  given  a  judg-  S«ditioo8  libel. 
ment  to  answer  over  if  the  latter  had  been  the  proper  judgment,  jn^ent. 
We  are,  therefore,  to  consider  the  question  as  a  matter  of  law,  en- 
tirely independent  of  the  particular  prayer  that  has  been  entered  on 
the  record,'*  and  final  judgment  was  given  for  the  crown.    Lug  v. 
Goodwin  (1  Ld.  Ray.  393),  was  a  scire  facias ;  there  was  a  plea  in 
abatement,  the  plaintiff  demurred  in  bar,  there  was  judgment  of 
respondeat  ouster,  the  defendant  then  pleaded  the  same  matter  in 
bar,  and  the  plaintiff  demurred.     Carthew  objected  the  discon- 
tinoance,  because  the  demurrer  had  concluded  in  bar,  sed  non  *^  alio- 
catur,  for  when  the  defendant  pleads  a  good  plea  in  abatement,  and 
the  plaintiff  replies  new  matter,  he  ought  to  maintain  his  suit ;  but 
if  the  defenda/nt  pleads  an  ill  plea,  though  the  plaintiff  replies,  and 
concludes  in  bar,  it  is  not  material^'   These  cases  are  authorities  for 
holding,  as  we  do,  that  we  are  bound  to  give  judgment  on  the 
whole  record,  and  that,  the  plea  being  bad,  the  crown  is  entitled 
to  judgment.    In  the  second  information  in  which  the  defendant 
has  demurred  to  the  replication  of  the  crown,  we  think  that  there 
should  also  be  judgment  for  the  crown :  the  same  arguments  and 
authorities  apply  to  it  as  to  the  first ;  but  as  to  the  objections  to 
the  form  of  the  replication,  it  is  manifest  they  are  all  plainly  of  no 
moment,  if  the  plea  be,  as  I  think  it  is,  bad.    But  as  to  the  objec- 
tion to  the  replication,  that  it  prays  judgment  of  conviction,  and 
not  of  respondeas  ouster,  it  is  to  be  observed,  that  the  replication 
introduces  matter  on  which  issue  may  be  taken,  and  I  apprehend 
that  by  doing  so,  the  crown  was  entitled  to  pray  final  judgment,  as 
that  to  which  it  might  be  entitled,  if  issue  were  joined,  and  the 
fact  found  for  it.     The  case  of  Bonner  v.  Hall  (1  Ld.  Baym.  338), 
is  an  important  authority  on  this  point,  and  is  the  more  so  because 
it  shows  that  the  case  of  Bisse  v.  Ha/rcourt,  so  much  relied  on  by 
the  defendant,  is  put  by  Lord  Holt  on  its  true  ground, — a  ground 
on  which  it  is  expressly  distinguished  from  both  the  cases  which 
are  before  us.     It  will  be  seen  from  the  report  of  it,  that  there 
was    judgment  for  the  defendant   Harcourt,  because  he  had 
pleaded  a  good  plea.     In  the  present  case,  we  are  of  opinion  that 
the  plea  in  abatement  is  utterly  bad.  Now  the  case  of  Bonn&rv,  Hall 
was  this :  "  In  indebitatus  asswrnpsit  the  defendant  pleaded  in 
abatement  another  action  depending  in  curia  nostra  de  0.  B.  for 
the  same  cause;''  the  plaintiff  said  there  was  not  any  action 
depending  for  the  same  cause,  not  calling  for  judgment  of  respon- 
deat ouster,  but  calling  for  judgment  of  debt  and  damages  :  the 
defendant  demurred,  the  plaintiff  joined,  and  concludes  rightly, 
and  it  was  admitted  that  the  plea  was  ill,  because  he  pleads  a 
cause  depending  in  his  court  of  C.  B.,  and  for  other  reasons.    The 
plea  being  ill,  the  plaintiff  fell ''  back  on  it," — just  what  they 
nave  done  here— bat  then  it  is  said  ^  Mr  Ward  moved  that  there 
was  a  discontinuance,"  and  the  case  of  Bisse  v.  HarcoiMi  was 
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Rwj.        relied  on  ;  but,  per  Holt,  C. J.,  "  this  case  differs  from  the  case  of 
J  MxTCRBL    •®***^  ^'  Harcowrt,  for  there  the  plea  was  good,  and  then  when  the 

'  plaintiff  replied  new  matter  to  maintain  his  writ,  then  he  should 

Soditions  libel,  have  made  his  conclusion  accordingly.  But  where  the  plaintiff 
traverses  the  defendant's  plea  in  his  replication,  and  offers  an 
issue,  he  may  pray  judgment  ds  dehitc  et  darrmis,  because,  if  it  be 
tried,  peremptory  judgment  ought  to  be  given ;  but  in  this  cause^ 
the  first  fault  is  in  the  defendant,  for  the  plea  is  ill,  and  therefore 
judgment  was  given  quod  respondeat  uUerius"  Now,  on  all  the 
parts  of  this  case,  I  have  stated  my  opinion,  and  it  is  not  my 
opinion,  but  I  have  stated  the  authorities,  and  all  doubt  on  the 
subject  is  closed  by  them. 

Cbahfton,  J. — I  fully  concur  in  all  that  has  fallen  firom  my 
Lord  Chief  Justice. 
Judgment  of  respondeat  ouster. 

The  Attorney 'General  then  having  moved  that  the  defendant 
be  ordered  to  plead  over  forthwith,  he  immediately  pleaded 
not  guilty. 

Note, — ThoQgli  dajB  were  snbeeqaentlj  fixed  for  the  trial  of  the  iasaee  joined  in  each  of  the 
above  eaaes,  aad  special  jary  paoels  balloted  for,  and  redaoed  for  the  trial  of  eaeb,  the  pro- 
oeediugs  were  abandoned,  the  defendant  having  been  sobeeqaentlj  oommitted  to  Newgate, 
upon  a  charge  of  felony,  nnder  the  Grown  and  QoTemment  Secnritj  Aot,  upon  which  charge 
he  was  afterwards,  before  the  days  fixed  for  his  trial  in  this  conrt,  tried  at  the  commission  of 
oyer  and  terminer  and  general  gaol  delivery  for  the  ooanty  of  the  city  of  Dablin,  oonTioted  and 
sentenced  to  transportation:  (see  3  Oox*s  Crim.  Cas.  35.) 
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August  Sbssion. — August  26. 

(Before  Mb>  Baeon  Platt.) 

Be  CBOWB.(a) 

Sedition — Indictment — Setting  out  seditiums  matter  continuously. 

An  indictment  for  sedition  alleged  "  that  the  defendant,  amongst  other  words 
and  matter,  uttered  the  words  and  matter  following**  and  then  set  out 
severed  sentences  as  though  th^  had  been  uttered  continuousU/,  The 
evidence  showed  that  they  had  not  been  so  uttered,  but  that  the  sentences 
had  been  selected  from  different  pai'is  of  the  speech,  other  matter  inter- 
vening between  them. 

Held,  that  there  was  no  variance,  and  that  if  any  portions  of  the  speech 
omitted,  varied,  or  controlled  the  sense  of  those  parts  that  were  set  out,  the 
onus  was  upon  the  defendant  to  show  it, 

THE  prisoner  was  charged  with   sedition  on  the   following    AtCsowB. 
indictment : —  . 

Central  Criminal  Court,  to  wit : — ^The  jurors  for  our  lady  the  *^°' 
Queen,  upon  their  oath,  present  that  Robert  Crowe,  late  of  the 
parish  of  St.  George,  in  the  county  of  Middlesex,  labourer,  other- 
wise called  Robert  Crome,  bein^  a  wicked,  malicious,  seditious, 
aadevil-disposed  person,  and  wickedly,  maliciously,  and  seditiously 
contriving  and  intending  the  peace  of  our  said  lady  the  Queen 
and  this  realm  to  disquiet  and  disturb,  and  the  liege  subjects  of 
our  said  lady  the  Queen  to  incite  and  more  to  hatred  and  dislike 
of  the  person  of  our  said  lady  the  Queen,  and  of  the  Gk)V6mment 
by  law  established  within  this  realm,  and  to  incite,  move,  and 
persuade  great  numbers  of  the  liege  subjects  of  our  said  lady  the 
Queen  to  insurrections,  riots,  and  rebellion,  and  to  prevent  by 
force  and  arms  the  execution  of  the  laws  of  this  realm,  and  the 
preservation  of  the  public  peace,  on  the  31st  day  of  July,  in  the 
year  of  our  Lord  1848,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  in  the  presence  and  hearing  of  divers,  to  wit,  two  hun- 
dred of  the  liege  subjects  of  our  said  lady  the  Queen  then  and 
there  assembled,  in  a  certain  speech  and  discourse  by  him  the  said 
Robert  Crowe,  otherwise  called  Robert  Crome,  then  and  there 
addressed  to  the  said  liege  subjects,  so  then  and  there  assembled  as 
aforesaid,  unlawfully,  wickedly,  maliciously,  and  seditiously  did 
publish^  utrter,  pronounce,  and  declare  with  a  loud  voice,  of  and 
oonoeminjg  the  Government  by  law  established  within  this  realm, 
and  of  and  oonoeming  our  said  lady  the  Queen  and  the  crown  of 
realmj  and  of  and  concerning  the  liege  subjects  of  our  said 

<«)  BtopoitBd  by  B.  C.  RoBiMokr,  B^.,  B*rritt«r-ftt-Lftw. 
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Be  Crowb.  lady  the  Qneen^  committing  and  being  engaged  in  divers  insurreo- 
Seditioo"  tions,  riots^  and  breaches  of  the  public  peace^  amongst  other  words 
and  matters^  the  false^  seditious,  and  inflammatory  words  and  matters 
following,  that  is  to  say: — "The  late  insurrection  in  Paris  has  shown 
how  easy  a  crown  can  be  crumbled.  Now  is  the  time  to  be  brave ! 
Now  is  the  time  to  be  resolute  and  the  game's  our  own.  I  (thereby 
meaning  the  said  Robert  Crowe,  otherwise  called  Robert  Crome,) 
do  not  care  for  those  persons  present  who  wear  other  people's 
clothes ;  I  (thereby  meaning  the  said  Robert  Crowe,  otherwise 
called  Robert  Crome,)  do  not  care  if  what  I  (thereby  meaning  the 
said  Robert  Crowe,  otherwise  ceiled  Robert  Crome,)  say  is  crimi- 
nal. I  (thereby  meaning  the  said  Robert  Crowe,  otherwise  called 
Robert  Crome,)  shall  do  all  in  my  power  during  the  next  week 
to  put  a  stop  to  trade,  and  urge  tiie  Irishmen  in  London  to  a 
rebellion,'' — ^in  contempt  of  our  said  lady  the  Queen,  in  open 
violation  of  the  laws  of  this  realm,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Second  Oount, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Robert  Crowe,  otherwise 
called  Robert  Crome,  together  with  divers  other  evil  disposed 
persons,  to  the  number  of  two  hundred  and  more,  to  the  jurors 
aforesaid  unknown,  afterwards,  to  wit,  on  the  day  and  in  the 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully,  riotously  and  routously  did  assemble  and  gather 
together,  to  disquiet  and  disturb  the  peace  of  our  said  lady  the 
Queen,  and  to  raise  insurrections,  riots,  tumults,  and  disturbances 
within  this  realm,  and  to  obstruct,  by  force  and  arms,  the  execu- 
tion of  the  laws  of  this  realm,  to  the  great  disturbance  and  terror 
not  only  of  the  liege  subjects  of  our  said  lady  the  Queen,  then 
and  there  being  and  residing,  but  of  all  other  the  liege  subjects 
of  our  said  lady  the  Queen  then  passing  and  repassing  in  and 
along  the  Queen's  common  highway  there,  in  contempt  of  our 
said  lady  the  Queen  and  her  laws,  to  the  evil  and  pemicioua 
example  of  all  others  in  the  Uke  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

On  the  speech  delivered  by  the  defendant  on  the  occasion  in 
question  being  read  in  evidence,  it  appeared  that  the  sentences  set 
out  in  the  indictment  had  not  been  delivered  continuously,  but 
that  they  had  been  selected  from  the  whole  discourse,  and  that 
other  matter  intervened  between  them. 

Parry  {Thompson  with  him),  for  the  defendant,  objected  that 
this  was  a  variance  which  vitiated  the  whole  indictment.  That 
instrument  professed  to  give  the  matter  set  out  as  what  was 
uttered  by  the  defendant,  whereas  it  turned  out  that  what  he  did 
say  was  totally  different.  It  would  be  easy  to  take  any  speech^ 
and,  selecting  from  it  various  words,  make  up  sentences  which 
conveyed  a  totally  opposite  meaning  to  what  the  speaker  intended. 
He  might  be  said  to  nave  uttered  me  words,  but  certainly  not  the 
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sentiments.     So  here^  the  part  of  the  speech  omitted  might  have    Re  Gbowb. 

materiany  qnidified  the  part  set  out.  The  case  of  TabaH  v.  Tipper  g^^"]^ 

(1  Gamp.  350),  showed  that  where  words  were  set  out  as  these 

were,  they  must  be  assumed  to  have  been  continuous.    There 

Lord  Ellenborough  said,  '^  The  libel  is  set  out  as  if  it  were  an 

entire  and  continuous  part  of  the  book  from  which  it  was  taken. 

But  in  fact  it  consists  of  two  separate  and  distinct  parts  of  the 

book.   The  declaration  proposes  to  do  one  thing  and  does  another. 

The  more  correct  way  would  have  been  to  say,  'In  a  certain  part 

of  which  said  libel  there  was  and  is  contained,'  '^  &c. 

WeUhy  (with  him  the  Attorney -Oenercd,  Bodkin,  and  Olerk), 
for  the  prosecution,  submitted,  in  the  first  place,  that  the  indict- 
ment did  not  purport  to  set  out  all  that  was  uttered  on  that  occa- 
sion by  the  defendant.  It  alleged  that  he  uttered,  among  other 
words  and  matter,  the  words  and  matter  following :  so  that  it  was 
clear  on  the  face  of  the  indictment  that  a  selection  had  been  made. 
Bat,  secondly,  even  if  the  court  was  of  opinion  that  the  sentences 
most  be  presumed  to  have  been  uttered  continuously,  the  last  sen- 
tence was  sufficient  to  sustain  the  indictment,  and  the  rest  might 
be  rejected  as  surplusage. 

Piatt,  B. — I  find,  on  referring  to  the  case  of  Tahcurt  v.  Tipper, 
that  Lord  EUenborough  goes  on  to  say,  '^  However,  in  this  in- 
stance, the  sense  is  not  altered  by  the  passage  omitted.  If  it  had, 
I  should  have  directed  a  nonsuit.^'  So  that,  in  fact,  the  decision 
was  against  the  view  here  contended  for  by  the  defendant's 
counsel;  for  the  case  was,  in  spite  of  the  alleged  variance,  still 
left  to  the  jury.  I  think,  therefore,  that  there  is  no  valid  objection 
here  on  ihe  score  of  variance ;  but  that  if  the  matter  omitted  does 
control  or  vary  the  meaning  of  that  which  is  alleged,  it  is  for  the 
defendant  to  show  it. 

Parry  submitted  that  at  all  events  the  council  for  the  prosecu- 
tion should  elect  on  which  sentence  they  would  rely. 

Piatt,  B. — I  think  not.  The  onus  is  upon  you  to  prove  that 
the  sense  attributed  to  the  words  by  the  indictment  is  varied  by 
anything  beyond  it. 


TOL.  in.  K 
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CENTRAL  CRIMINAL  COURT. 

June  Session^  1848. 
June  15. 
Re  Clapton,  (a) 

Emhezzlefnefit, 

Where  there  hoe  been  a  written  agreement  between  master  and  servant, 

in  which  the  nature  of  the  service  is  defined : 
Held,   on  an  indictment  for  embezzlement  against  the  latter,   that  parol 

evidence  of  the  service  was  inadmissible,   unless  notice  had  been  given 

to  produce  the  agreement, 

jesCLAPTOK.   rr^HB  prisoner  was  indicted  for  embezzlement.     The  prosecutor 

EmbeBzlement  stated  that  the  accused  was  in  his  employ  ;  that  the  nature 

of  his  employment  had  been  inserted  in  a  memorandum  prior  to 

his  giving  a  bond ;  that  the  memorandum  was  signed  by  both 

parties,  and  that  the  prisoner  took  it  away  with  him. 

No  notice  to  produce  the  memorandum  had  been  given. 

Ballantiney  for  the  prisoner,  contended  that  it  was  not  compe- 
tent for  the  prosecution  to  give  evidence  of  the  nature  of  the 
service  without  producing  the  agreement  or  proving  that  notice 
to  produce  it  had  been  given. 

Parry,  for  the  prosecution,  submitted  that  he  was  not  bound  to 
produce  the  agreement ;  the  terms  of  it  were  quite  immaterial  to 
the  present  issue.  The  simple  question  was,  whether  the  prisoner 
had  been  servant,  and  not  what  were  his  duties  as  such.  The  one 
was  a  mere  matter  of  fact,  viz.,  what  had  been  done  ?  The  other 
was,  what  was  agreed  to  be  done  ? 

Balla/ntine  replied. 

Patteson,  J. — To  substantiate  this  charge,  it  is  essential  that 
the  money  should  have  been  received  by  the  prisoner,  by  virtue 
of  his  employment.  It  appears  there  has  been  an  agreement 
between  these  parties,  in  which  the  prisoner's  duty  was  defined ; 
and  if  so,  he  received  this  money  by  virtue  of  an  employment,  the 
nature  of  which  is  contained  in  a  written  instrument.  That  instru- 
ment  ought  to  be  produced,  or  notice  to  produce  it  should  have 
been  given.  There  is  nothing  to  take  the  case  out  of  the  general 
rule  that  you  cannot  give  parol  evidence  of  the  contents  of  any 
written  agreement,  otherwise  we  should  fall  into  that  great  diffi- 
culty, the  fallacy  of  human  recollection.  I  remember  two  or  three 
unreported  cases  tried  a^  Warwick — one  before  Mr  Justice  Cole- 
ridge— ^in  which  it  was  held  that  under  such  circumstances  the 
agreement  must  be  produced. 

(a)  B«D0rted  bj  B.  C.  Robuboh,  Esq.,  Barri8ta--At-Lair. 
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CENTRAL  CRIMINAL  COURT. 

March  Session^  1848. 

Mao'ch  2. 

Before  Polioce,  C.  B.^  and  Colthan^  J.  (a) 

Rig.  V,  Bbown. 

Indictment  under  6^7  Will.  4,  c.  86 — Withdrawing  plea  Jor  the  purpose 

of  demurring — Evidence, 

Where  a  defendant  had  pleaded  inadvertently  to  an  indictment  under  circum^ 
stances  which  might  show  it  to  have  been  a  mistake  on  his  part,  the  court 
refused  to  allow  him  to  unthdraw  his  plea  for  the  purpose  of  demurring, 
where  the  objection  wcm  one  of  a  technical  character,  not  in  any  way 
affecdng  the  merits  of  the  case. 

On  an  indictment  under  the  4ilst  section  of  the  6  4r  7  WiU.  4,  c.  86,  the 
indictment  alleged  that  a  certain  clergyman  had  duly  solemnized  a 
marriage  between  the  defendant  and  another  person,  and  that  he  was 
about  to  register  in  duplicate,  in  certain  marriage  register  books,  fur^ 
nished  to  him  for  that  purpose  by  the  Begistrar-Ckneral,  several  parti' 
cuUzrs  required  to  be  known,  relating  to  such  marriage,  and  that  the 
defendant  wilfully  made  to  the  said  clergyman  for  the  purpose  of  being 
inserted  in  the  said  marriage  register  books,  certain  false  statements, 
touching  the  particulars  relating  to  the  said  marriage,  Ihe  evidence 
showed  that  the  entry  had  been  made  before  the  marriage,  by  the  parish 
clerk,  who  put  the  questions  to  the  defendant,  and  wrote  down  the 
answers  in  the  absence  of  the  clergyman,  but  that  after  the  marriage 
ceremony  was  performed,  the  clergyman  read  over  the  whole  entry  to  the 
defendant,  cmd  ashed  him  if  it  was  correct,  to  which  he  answered  in  the 
affirmative. 

Held,  that  the  evidence  toas  sufficient  to  support  the  indictment. 

Held,  also,  not  necessary  to  prove  that  the  marriage  register  books  had  been 
furnished  to  the  clergyman  by  the  JRegistrar^Gfeneral. 

THE  prisoner  was  indicted  under  the  41st  section  of  the  6  &  7        ^^ 
W  ill.  4*,  c.  86^  and  the  indictment  stated^  that  before  and  at  v, ' 

the  time  of  the  committing  of  the  oflfence,  in  this  count  mentioned^      Beown. 
a  certain  district  church  called  Trinity  Church,  situate  and  being  p„4,tiee. 
in  the  parish  of  Saint  Marylebone,  in  the  county  of  Middlesex, 
and  witiiin  the  jurisdiction  of  the  Central  Criminal  Court,  was  a 
church  in  England  wherein  marriages  might  be  lawfully  solem- 
nized between  any  person  or  persons  dwelling  within  the  same 
district  and  parish,  to  wit,  at  the  parish  of  Saint  Marylebone,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court. 
That  before  and  at  the  time  of  the  committing  of  the  offence 

(a)  Reported  bj  B.  G.  Bobinboh,  Esq.,  Barrister-at-Lftw. 
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Rkg.        in  this  count  mentioned,  one  William  Frederick  Hamilton,  clerk, 
^'  was  a  clergyman  of  the  Church  of  England,  and  curate  of  the  said 

." '      district  church  called  Trinity  Church,  and  as  such  clergyman  and 

6  &  7  Will.  4,  curate  was,  by  a  certain  act  of  Parliament  in  that  case  made  and 

^  ^^' provided,  required,  immediately  after  the  solemnization  by  him  of 

Indictment.      ©very  office  of  marriage  between  persons  in  the  said  church,  to 
register  in  duplicate,  in  certain  marriage  register  books  furnished 
to  him  for  that  purpose,  several  particulars  required  to  be  known, 
relating  to  such  marriage,  that  is  to  say,  the  day  of  the  month  and 
year  when  such  marriage  was  solemnized,  the  name  and  surname 
of  the  man  and  woman  between  whom  such  marriage  was  solem- 
nized, the  age,  condition,  and  rank  or  profession  of  the  man  and 
woman  between  whom  such  marriage  was  solemnized,  the  residence 
at  the  time  of  marriage  of  each  of  them  the  said  man  and  woman 
between  whom  such  marriage  was  solemnized,  and  the  surname 
and  rank  or  profession  of  the  father  of  each  of  them  the  said  man 
and  woman  between  whom  the  said  marriage  was  solemnized,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court.     That  before  the  committing  of 
the  offence  in  this  count  mentioned,  and  after  the  first  day  of 
March,  a.  d.  1837,  to  wit,  on  the  19th  day  of  June,  a.  d.  1847, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  the  said  William  Frederick 
Hamilton,  so  being  such  clergyman  and  curate  as  aforesaid,  had  in 
the  said  district  church  called  Trinity  Church,  in  the  parish  of 
Saint  Marylebone  aforesaid,  in  the  county  aforesaid,  solemnized 
the  office  of  marriage  between  Samuel  Brown,  late  of  Tring,  in 
the  county  of  Hertford,  labourer,  and  one  Esther  Field,  late  of  the 
same  place,  spinster,  and  immediately  after  the  solemnization  of 
the  said  office  of  marriage  between  the  said  Samuel  Brown  and 
Esther  Field,  by  him  the  said  William  Frederick  Hamilton  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  and 
county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
he  the  said  William  Frederick  Hamilton,  as  such  clergyman  and 
curate  who  had  so  solemnized  the  said  office  of  marriage  between 
the  said  Samuel  Brown  and  Esther  Field,  as  aforesaid,  was  about 
to  register  in  duplicate  in  the  said  marriage  register  books  so 
furnished  to  him  as  aforesaid,  the  particulars  relating  to  the  said 
marriage  between  the  said  Samuel  Brown  and  Esther  Field,  ac« 
cording  to  the  form  of  the  statute  in  that  case  made  and  provided, 
of  all  which  said  several  premises  the  said  Samuel  Brown  before 
and  at  the  time  of  the  committing  of  the  offence  in  this  count 
mentioned,  had  notice,  to  wit,  at  the  parish  aforesaid  in  the  county 
first  aforesaid,  and  within  the  jurisdiction  of  the  said  court.    That 
the  said  Samuel  Brown,  well  knowing  the  premises,  but  unlawfully 
contriving  and  intending  to  cause  to  be  inserted  in  1<he  said  mar- 
riage register  book,  divers  false  statements  of  certain  of  the  parti- 
culars by  the  said  act  of  Parliament  required  to  be  known  and 
registered,  relating  to  the  said  marriage  of  him  with  the  said 
Esther  Field,  so  had  and  solemnized  as  aforesaid,  and  after  the 
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I»88ixig  of  tlie  said  act  of  Parliament^  and  aftqr  the  first  day  of       Bbg. 
March^  a.d.  1837,  to  wit,  on  the  19th  day  of  June  in  the  year      g^^'^j, 

aforesaid,  at  the  parish  and  county  first  aforesaid,  and  within  the        * 

jurisdiction  of  the  said  court,  with  force  and  arms,  &c.,  did  unlaw-  6  ft  7  Will.  4, 

folly,  wilfully,  and  knowingly  make  to  the  said  William  Frederick  °"  ®^- 

Hamilton,  so  beine  such  clergyman  and  curate  as  aforesaid,  and  so  lodictmont. 
having  solemnized  the  said  office  of  marriage  between  the  said 
Samuel  Brown  and  Esther  Field  as  aforesaid,  for  the  purpose  of 
being  inserted  in  the  said  register  of  marriage  in  the  said  marriage 
register  book,  of  marriages  solemnized  at  the  said  church,  certain 
fidse  statements  touching  certain  particulars  relating  to  the  said 
marriage  of  the  said  Samuel  Brown  and  Esther  Field,  which  by 
the  said  statute  were  required  to  be  known  and  registered,  that  is 
to  say,  that  she  the  said  Esther  Field  was  at  the  time  of  the  so- 
lemnization of  the  said  marriage  between  her  and  the  said  Samuel 
Brown  as  aforesaid,  of  full  age,  and  that  the  residence  of  him  the 
said  Samuel  Brown  at  the  time  of  his  said  marriage  with  the  said 
Esther  Field  as  aforesaid,  was  31,  Wimpole-street,  meaning 
thereby  a  certain  house  No.  31,  in  a  certain  street  called  Wimpole- 
street,  situate  in  the  district  of  the  said  church,  in  the  parish  of 
Saint  Marylebone,  in  the  county  of  Middlesex,  and  that  the  resi- 
dence of  her  the  said  Esther  Field  at  the  time  of  her  said  marriage 
with  the  said  Samuel  Brown  as  aforesaid,  was  Wimpole-street, 
meaning  thereby  Wimpole-street  aforesaid,  in  the  district  and 
parish  aforesaid,  in  the  county  of  Middlesex,  by  means  whereof 
tiie  said  William  Frederick  Hamilton,  so  being  such  clergyman 
and  cniate  as  aforesaid,  and  so  having  solemnized  the  said  office 
of  marriage  between  the  said  Samuel  Brown  and  Esther  Field  as 
aforesaid,  and  so  being  required  to  register  the  particulars  relating 
to  such  marriage  as  iSbresaid,  believing  the  statements  of  the  said 
Samuel  Brown  to  be  true,  and  not  knowing  to  the  contrary 
thereof,  did  then  and  there,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  first  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  insert  in  the  said  marriage  register  book,  in  the  register  of 
marriage  of  the  said  Samuel  Brown  with  the  said  Esther  Field  as 
aforesaid,  and  for  particulars  relating  to  the  said  marriage  of  the 
said  Samuel  Brown  with  the  said  Esther  Field  required  to  be 
known  by  the  said  statute  as  aforesaid,  that  the  said  Esther  Field 
was  at  the  time  of  the  solemnization  of  the  said  marriage  between 
her  and  the  said  Samuel  Brown  as  aforesaid,  of  full  age,  and  that 
the  residence  of  him  the  said  Samuel  Brown,  at  the  time  of  his  said 
marriage  with  the  said  Esther  Field  as  aforesaid,  was  31,  Wimpole- 
street,  in  the  district  and  parish  aforesaid,  and  that  the  residence 
of  her  the  said  Esther  Field  at  the  time  of  her  said  marriage  with 
the  said  Samuel  Brown  as  aforesaid,  was  Wimpole-street,  in  the 
district  and  parish  aforesaid.  Whereas,  in  truth  and  in  fact,  the 
said  Esther  Field  was  not,  at  the  time  of  the  solemnization  of  the 
said  marriage  between  her  and  the  said  Samuel  Brown  as  afore- 
said, of  full  age,  but  was  at  that  time  under  full  age,  to  wit,  of  the 
age  of  eighteen  years  only  and  no  more ;  and  the  said  Samuel 
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fiso.        Brown^  at  the  time  lie  so  made  the  said  false  statemeot  to  the  said 
Bbown      William  Frederick  Hamilton  as  aforesaid^  touching  the  particulars 

'      of  the  age  of  the  said  Esther  Field  as  aforesaid^  then  and  there 

6  &  7  Will  4,  knew  the  same.     And  whereas^  in  truth  and  iii  fact^  the  residence 

°'  ®^- of  him  the  said  Samuel  Brown,  at  the  time  of  his  said  marriage 

Indictment.  "^^^  ^^^  ^^  Esther  Field  as  aforesaid,  was  not  31,  Wimpole- 
street,  in  the  district  and  parish  aforesaid ;  and  the  said  Samuel 
Brown,  at  the  time  he  so  made  the  said  false  statement  to  the  said 
William  Frederick  Hamilton  as  aforesaid,  touching  the  residence  of 
him  the  said  Samuel  Brown  as  aforesaid,  then  and  there  well  knew 
the  same.  And  whereas,  in  truth  and  in  fact,  the  residence  of  her 
the  said  Esther  Field,  at  the  time  of  her  said  marriage  with  the 
said  Samuel  Brown  as  aforesaid,  was  not  Wimpole-street,  in  the 
district  and  parish  aforesaid;  and  the  said  SamuelBrown  at  the  time 
he  so  made  the  said  false  statement  to  the  said  William  Frederick 
Hamilton  as  aforesaid,  touching  the  residence  of  the  said  Esther 
Field  as  aforesaid,  then  and  there  well  knew  the  same,  to  wit,  at 
the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  cases  offending,  and  against  the  peace  of 
our  sovereign  lady  Queen  Victoria,  &c. 

Second  Count, — That  before  and  at  the  time  of  committing  of  the 
offence  in  this  count  afber-mentioned,  the  district  church  of  Trinity, 
in  the  parish  of  St.  Marylebone,  was  a  church  wherein  marriages 
might  be  lawfully  solemnized,  after  the  passing  of  a  certain  act  of 
Parliament  made  and  passed  in  the  session  of  Parliament  holden  at 
Westminster,  in  the  county  of  Middlesex,  in  the  sixth  and  seventh 
years  of  the  reiffn  of  our  late  sovereicrn  lord  Kinff  William  the 
knrth,  for  registering  births,  deaths,  tnd  marriages  in  England, 
and  after  the  1st  day  of  March,  a.d.  1837 ;  and  that  one  William 
Frederick  Hamilton,  clerk,  was  curate  of  the  said  district  church, 
and  lawfully  authorised  to  solemnise  the  office  of  marriage  in  the 
said  district  church  between  persons  to  be  married  therein,  and  to 
register,  in  the  marriage  register  books  furnished  to  the  rector, 
vicar,  or  curate  of  the  said  church  by  the  Registrar-General,  all 
the  particulars  relating  to  such  marriages  as  were  so  solemnized  by 
him  according  to  the  form  by  the  said  act  of  Parliament  required, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court. 

That  after  the  passing  of  the  said  act  of  Parliament,  and  afler 
the  1st  day  of  March,  a.d.  1837,  and  immediately  before  the 
committing  of  the  offence  in  this  count  afler-mentioned,  to  wit,  on 
the  19th  day  of  June,  a.d.  1847,  the  office  of  marriage  had  been 
solemnized  by  the  said  William  Frederick  Hamilton,  so  being 
such  curate,  and  lawfully  authorised  to  solemnize,  in  the  said  dis- 
trict church  as  aforesaid,  and  to  register  such  marriage  as  aforesaid, 
between  the  said  Samuel  Brown  and  the  said  Esther  Field,  to  wit, 
at  the  parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the 
jurisdiction  of  the  said  court. 
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That  the  said  Samuel  Brown,  well  knowing  the  premises  in  this        ^^o- 
count  mentioned,  did  then  and  there,  and  immediately  after  the      bbown. 

solemnization  of  the  said  marriage  between  him  and  the  said  Esther       

Field  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  ^  ^  ^  ^*^^'  *• 

parish  aforesaid,  in  the  county  first  aforesaid,  and  within  the  juris-  '    * 

diction  of  the  said  court,  with  force  and  arms,  &c.,  unlawiully,  lodictment. 
knowingly,  wilfully,  corruptly,  and  falsely  make  certain  false  state- 
ments to  the  said  William  Frederick  Hamilton,  so  being  such 
curate,  and  having  such  lawful  authority  as  aforesaid,  touching 
certain  of  the  particulars  by  the  said  act  of  Parliament  required 
to  be  known  and  registered,  touching  and  concerning  the  said 
marriage  and  the  age  of  the  said  Esther  Field,  and  the  respective 
residences  of  him  the  said  Samuel  Brown  and  her  the  said  Esther 
Field,  for  the  purpose  of  the  same  false  statements  being  inserted 
by  the  said  WilUam   Frederick  Hamilton,  as  such  curate  and 
officiating  minister  as  aforesaid,  in  the  marriage  register  books  of 
the  said  district,  (that  is  to  say,  a  statement  that  the  said  Esther 
Field  was,  at  the  time  of  the  solenmization  of  the  said  marriage  in 
the  said  district  church  as  aforesaid,  of  fiill  age;  and  a  certain  other 
statement  that  the  residence  of  him  the  said  Samuel  Brown,  at  the 
time  of  the  solemnization  of  his  said  marriage  with  the  said  Esther 
Field  as  last  aforesaid,  was  31,  Wimpole-street;  and  a  certain  other 
felse  statement,  that  the  residence  of  her  the  said  Esther  Field,  at 
the  time  of  the  solemnization  of  her  said  marriage  with  the  said 
Samnel  Brown  as  last  aforesaid,  was  Wimpole-street.     Whereas, 
in  truth  and  in  fact,  the  said  Esther  Field  was  not,  at  the  time  of 
the  solemnization  of  the  said  last-mentioned  marriage,  of  full  age, 
but  was  at  that  time  under  age,  as  the  said  Samuel  Brown,  at  the 
time  when  he  so  made  the  said  false  statement  respecting  the  age 
of  the  said  Esther  Field  as  last  aforesaid,  then  and  there  well 
knew.     And  whereas,  in  truth  and  in  fact,  the  residence  of  him 
the  said  Samuel  Brown,  at  the  time  of  the  solemnization  of  the 
said  last-mentioned  marriage,  was  not  31,  Wimpole-street,  as  he 
the  said  Samuel  Brown,  at  the  time  when  he  so  made  the  said 
felse  statements  respecting  the  residence  of  him  the  said  Samuel 
Brown  as  last  aforesaid,  then  and  there  well  knew.     And  wheras, 
in  truth  and  in  fact,  the  residence  of  her  the  said  Esther  Field,  at 
the  time  of  the  solemnization  of  the  said  last-mentioned  marriage, 
was  not  Wimpole-street,  as  he  the  said  Samuel  Brown,  at  the 
time  when  he  so  made  the  said  false  statement  respecting  the  resi- 
dence of  her  the  said  Esther  Field  as  last  aforesaid,  then  and  there 
well  knew,  contrary  to  the  form  of  the  statute,  &c.,  to  the  evil 
and  pernicious  example,  &c.,  and  against  the  peace,  &c. 

Third  Count. — ^That  after  the  making  and  passing  of  the  said 
act  of  Parliament  in  the  second  count  mentioned,  and  on  the  19th 
day  of  June,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  in  the 
county  first  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
the  said  Samnel  Brown,  with  force  and  arms,  &c.,  did  wilfully, 
knowingly,  corruptly,  and  unlawfully  make,for  the  purpose  of  being 
inserted  in  the  registerof  marriageaforesaid  a  falsestatementtouch- 
ing  the  partionlars  required  by  the  said  act  of  Parliament  to  be 
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ftso.        known   and  registered  touching  the  marruge  of  him  the  said 
V*  Samuel  Brown  with  the  said  EsSier  Fields  against  the  form  of  the 

'      statute,  &c.,  to  the  evil  and  pernicious  example^  &o.y  and  against 

6^7  WiiL  4,  the  peace^  &c. 

^  ^^*  Fowrth  Oomit, — ^That  after  the  making  and  passing  of  the  said 

act  of  Parliament  in  the  second  count  mentioned,  and  on  the 
19th  day  of  June,  in  the  year  last  aforesaid,  at  the  parish  afore- 
said, in  the  county  first  aforesaid,  and  within  the  jurisoiction  of  the 
said  court,  the  said  Samuel  Brown,  with  force  and  arms,  &o.,  did 
wilfully,  knowingly,  corruptly,  and  unlawfully  make,  for  the  pur- 
pose of  being  inserted  in  a  register  of  marriages,  a  certain  false 
statement  touching  certain  of  the  particulars  by  the  said  act  of 
Parliament  required  to  be  known  and  registered  touching  mar- 
riages, against  the  form  of  the  statute,  &c.,  to  the  evil  and  perni- 
cious example,  &c.,  and  against  the  peace,  &c. 

The  following  are  the  parts  of  the  sections  of  the  act  of  Par- 
liament on  which  the  argument  hereinafter  mentioned  principally 
turned : — 
Statato.  The  SOth  section  enacts,  that  the  Registrar-General  shall  ftimish 

or  cause  to  be  furnished  to  the  rector^  vicar,  or  curate  of  every 
church  and  chapel  in  England  wherein  marriages  may  lawfully 
be  solemnized,  &c.,  a  sufficient  number  in  duplicate  of  marriage 
register-books  and  forms  for  certified  copies  thereof,  as  hereinafter 
provided,  Ac. 

The  81st  section  enacts,  that  every  clergyman  of  the  Church  of 
England,  immediately  after  every  office  of  matrimony  solemnised 
by  him,  shall  register  in  dupUcate,  in  two  of  the  marriage  register- 
books,  the  several  particulars  relating  to  that  marriage,  according 
to  the  form  of  the  said  schedule  (0.)  ^  &c.  And  every  such  entnr 
shall  be  signed  by  the  clergyman,  and  by  the  parties  married, 
and  by  two  witnesses,  &c. 

The  40th  section  enacts,  ^^  that  it  shall  be  lawftQ  for  every  clergy- 
man of  the  Church  of  England  who  shall  solemnize  any  marriage 
in  England,  to  ask  of  the  parties  married  the  several  particulars 
herein  required  to  be  registered,  touching  such  marriage/' 

The  41st  section  enacts,  ^'that  every  person  who  shall  wilftilly 
make  or  cause  to  be  made,  for  the  purpose  of  being  inserted  in 
any  register  of  birth,  death,  or  marriage,  any  fedse  statement 
touching  any  of  the  particulars  herein  required  to  be  known  and 
registered,  shall  be  subject  to  the  same  pains  and  penalties  as  if  he 
were  guilty  of  perjury/' 

The  defendant  had  pleaded  to  the  indictment  at  the  previous 
sessions,  and  now 

Sir  Frederick  Thedger  (with  whom  were  Clcurkson  and  Ballan» 
tine),  moved  the  court  on  his  behalf,  that  he  might  be  allowed  to 
withdraw  his  plea  of  not  guilty  to  the  third  and  fourth  counts^  for 
the  purpose  of  demurring  them.  He  had  been  suddenly  called 
upon  to  plead  at  the  last  session,  when  neither  his  counsel  nor 
attoroey  was  present.  It  had,  in  fact,  been  arranged  between  the 
counsel  on  both  sides  that  the  case  should  stand  over,  and  it  was 
supposed  that  he  would  not  be  brought  up,  but  it  happened  that 
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lie  WB8  placed  at  the  bar^  and  the  officer  of  the  conrt  finding  him       Rsa 
there,   said^  "  you  may  as  well  plead  now/'  and  he  did  so.    In      ^  •• 

S.  V.  Purchase,  1  Car.  &  Mar.  617,  the  court  allowed  a  de-        ' 

fendant  to  withdraw  his  plea  under  similar  circumstances^  and  in  6  &  7  WiU.  4, 
R,  V.  Odgersy  2  Moo.  &  Kob.  479,  although  Mr.  Justice  Cresswell  ••  *•• 
refused  such  an  application,  the  objection  to  the  indictment  being 
one  of  the  merest  technicality,  his  lordship  at  the  same  time  said, 
"it  is,  however,  clearly  in  the  discretion  of  the  judge  whether 
a  prisoner  shall  be  allowed  to  withdraw  his  plea,  and  I  think  that 
for  the  purpose  of  substantial  iustice,  such  withdrawal  should  be 
allowed,  but  not  for  a  mere  technical  objection  like  this.'' 

Pollock,  C.  B. — Then  you  must  show  the  court  that  your 
objection  is  a  substantial  one. 

Sir  F,  Thesiger  said,  his  objection  was  that  the  counts  in 
question  were  bad  in  not  setting  out  in  what  particulars  the  de- 
fendant stated  falsely. 

Pollock,  C.  B. — If  that  ia  so,  you  may  have  the  benefit  of  the 
objection  hereafter. 

Sir  F,  Thesiger  was  not  sure  that  that  would  be  so.  It  might 
be  that  the  count  would  be  good  after  verdict,  though  not  before, 
because,  as  the  allej^ations  follow  precisely  the  provisions  of  the 
statute,  the  want  oi  particularity  might  be  cured  by  the  7  Geo.  4, 
c.  64. 

Pollock,  C.  B. — ^My  difficulty  is  this,  that  you  are  seeking  to  Practice, 
introduce  into  the  criminal  law  the  distinction  between  general 
and  special  demurrers.     If  your  objection  is  to  the  substance, 
you  may  take  advantage  of  it  in  arrest  of  judgment;  it  is  only  in 
case  of  its  being  a  technical  one  that  it  will  be  cured  by  verdict. 

Sir  F.  Thesiger  was  not  prepared  to  decide  what  was  the 
precise  character  of  the  objection,  he  only  felt  that  the  defendant 
might  be  prejudiced  by  the  course  that  had  been  taken ;  he  had 
been  surprised  into  pleading  when  he  was  without  any  legal 
assistance  whatever,  and  it  was  only  a  matter  of  justice  to  place 
him  in  the  same  position  he-  was  in  before.  This  case  was 
analogous  to  a  case  of  perjury  or  one  of  false  pretences,  where  it 
was  necessary  to  allege  not  only  the  material  facts  constituting 
the  offence,  but  to  negative  the  truth  of  each  particular  allegation. 
And  an  indictment  stating  the  offence  in  a  general  form  would 
surely  be  bad  in  substance. 

Pollock,  C.  B. — We  are  of  opinion  that  the  trial  ought  to 
proceed,  and  that  the  defendant  ought  not  to  be  allowed  to  demur. 
It  is  admitted  that  unless  the  count  is  bad  the  application  cannot 
succeed.  But  it  is  a  mistake  to  say  that  the  count  is  bad.  The 
plea  of  not  guilty  has  made  it  good ;  and  being  a  good  count  at 
the  time  of  this  application,  we  are  asked  to  turn  it  into  a  bad  one 
to  accommodate  the  defendant.  But  then,  is  there  any  substantial 
inconvenience  to  which  the  defendant  is  subjected,  because,  if 
there  is,  |it  would,  no  doubt,  be  our  duty  to  remedy  as  far  as 
possible  any  injury  he  may  have  sustained  by  an  inadvertent  plea. 
Now  the  objection  to  the  counts  in  question  is  that  they  a^e  too 
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Beg.        general^  and  if  it  appeared  that  the  defendant  was  really  ignorant 
g  ^'  of  the  particulars  of  the  charge  against  him,  we  would  take  care 

'      that  he  should  be  properly  informed  upon  the  subject  before  his 

6  &  7  Will.  4,  trial.     But  it  is  not  even  suggested  that  this  is  so.     I£  the  general 
0. 86.  form  of  the  counts  rendered  a  less  amount  of  evidence  sufficient  to 

sustain  it,  that  again  would  be  reasonable  ground  of  complaint^ 
but  it  is  plain  that  all  the  evidence  that  would  be  required  under 
the  most  special  count  that  could  be  framed,  must  be  given  under 
this  general  one.  Failing,  therefore,  to  perceive  that  the  de- 
fendant has  been  prejudiced  by  what  was  done,  we  decline  to 
interfere. 

CoLTMAN,  J.,  assented. 

In  support  of  the  charge  the  clerk  of  Trinity  Church,  Mary- 
lebone,  was  called ;  he  said,  ^^  I  attended  at  the  church  on  ihe  19th 
of  June,  when  the  defendant  and  Esther  Field  attended  for  the 
purpose  of  being  married.  I  produce  the  register  book  of  mar- 
riages, there  is  an  entry  of  the  19th  of  June,  in  my  writing.  It 
was  made  in  the  vestry  before  the  marriage  was  solemnized, 
I  asked  various  questions  of  the  defendant,  the  answers  to  which 
I  inserted  in  the  book.  Mr.  Hamilton,  the  curate,  was  not 
present  when  I  made  those  entries,  but  he  came  in  two  or  three 
minutes  afterwards.  The  party  then  adjourned  into  the  church, 
and  the  ceremony  was  gone  through — Mr  Hamilton  officiating ; 
I  heard  him  read  over  the  entiy  to  the  parties  afterwards^  and 
they  assented  to  its  accuracy.  The  clergyman  then  signed  the 
book,  and  the  defendant  and  the  lady  signed  it  afterwards.  I  and 
my  wife  then  sieved  it  as  witnesses. 

Thesiger,  at  the  close  of  the  case  for  the  prisoner,  objected  in 
the  first  place  that  there  had  been  no  proof  of  the  book  in  which 
the  entries  were  made  having  been  provided  by  the  Registrar* 
General,  and  this  Was  rendered  essential  by  the  30th  section  of  the 
statute.  Secondly^  as  to  the  two  first  counts,  they  allege  that 
the  defendant  made  certain  false  statements  to  the  clergyman,  for 
the  purpose  of  their  being  inserted  in  the  register,  whereas  the 
evidence  proved  that  the  entries  were  made  by  the  clerk,  and 
inserted  in  the  register  before  the  marriage. 

Pollock,  C.  B.,  overruled  the  objection,  and  stated  his  opinion 
that  in  point  of  law  there  was  no  insertion  in  the  register  until 
it  was  signed  by  the  clergyman ;  but  he  consented  to  reserve  the 
point. 

April  80. 
Before    Lord    Denman,    C.  J. ;    Wtidb,    C.    J. ;     Pollock, 

C.  B.  ;    PaEKB,    B.  ;    PattBSON,    J.  ;   CoLTMAN,    J.  ;    RoLFK,    B.  ; 

Wjohtman,   J.  j    Crbsswell,   J. ;    Eblb,  J. ;    Platt,   B.  ;    and 

WiLLIAKS,  J. 

Cise  nMTT^d.  Sir  F.  Theaiger  (with  whom  was  BcdUmtine),  for  the  prisoner, 
said,  that  he  was  in  some  difficulty  as  regarded  one  of  the  points 
which  he  had  wished  should  be  reserved,  but  which  was  not  reserved 


Bbown. 
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by  ihe  case.     It  was  as  to  the  application  lie  liad  made  at  the        i^,^, 
trial  that  the   defendant  should  be  permitted  to  withdraw  his      ^  v. 
plea.  "' 

LosD   DsNKAK^   C.   J. — ^How  could  that  point  be  reserved  ?  g  &  7  will.  4. 
What  authority  have  we  to  review  a  decision   which  was  one  c  86. 
peculiarly  for  the  discretion  of  the  presiding  judge  ?  ^     '"       , 

Pollock,  C.  B. — I  had  no  intention  of  reserving  that  point.         ^ 
My  brother  Goltman  and  I  decided  it  without  entertaining  the 
least  doubt  upon  the  subject. 

Sir  F.  Thesiger. — This  is  an  indictment  under  the  40th  and  41st 
sections  of  the  6  &  7  Will.  4,  c.  86.  The  first  objection  is  that 
there  was  no  proof  given  that  the  marriage  register  books  in 
which  the  entry  was  made  had  been  provided  by  the  Registrar- 
General.  Now  that  was  essential  to  complete  the  proof  against 
the  prisoner.  The  object  of  the  act  of  Parliament  was  to  secure 
an  accurate  register  of  marriages  throughout  the  kingdom  (he 
read  the  30th,  31st,  40th,  and  41st  sections  of  the  act).  The 
first  of  those  sections  required  that  certain  books  should  be  pro- 
vided by  the  Registrar-Greneral,  and  the  41st  especially  refers  to 
entries  to  be  made  in  such  books.  The  clergyman  is  empowered 
to  put  certain  questions  to  the  parties  for  the  purpose  of  msertion 
— ^not  in  any  book  that  he  may  think  proper,  but  in  that  book 
alone  which  the  Legislature  has  specified.  The  indictment  charges 
the  defendant  with  making  a  false  statement  for  the  purpose  of  its 
being  inserted  in  that  precise  book.  Unless  there  is  such  a  book 
there  cannot  be  such  a  purpose,  and  no  offence  can  be  committed. 
Proof  then  of  it  being  duly  provided  in  accordance  with  the  act 
is  an  essential  part  of  the  evidence.  Looking  at  the  intention  of 
the  firamers  of  the  act,  this  is  the  only  reasonable  construction  of 
it,  for  they  make  that  book  the  only  record,  the  only  authentic 
document  of  what  they  wish  preserved. 

WiLDB,  0.  J. — -Suppose  the  prisoner  had  made  a  false  state- 
ment in  answer  to  a  question,  and  that  the  clergyman  refused 
to  enter  it,  believing  it  to  be  false.  Would  not  that  be  an 
offence  ? 

Sir  F.  Thssiger, — Probably  it  might.  I  do  not  mean  to  deny 
that  an  offence  might  be  committed,  although  there  was  in  fact 
no  entry,  but  the  statement  must  be  made  with  the  intent  that 
it  should  be  entered  in  the  proper  book,  and  there  is  no  book 
here  to  which  an  such  intention  could  apply.  Secondly,  the 
allegations  in  the  indictment  are,  that  a  marriage  had  been 
solemnized  by  Mr.  Hamilton;  that  it  was  his  duty,  after  such 
solemnization,  to  make  certain  entries,  &c.,  and  that  the  prisoner 
made  false  statements  for  the  purpose  of  their  being  so  entered. 
The  duties  of  the  clergyman  are  prescribed  by  the  31st  section 
of  the  act.  He  is  to  register  the  particulars  required  in  the 
duplicate  books  immediately  after  the  ceremony ;  the  entry  is  then 
to  be  signed  by  him,  by  the  parties  married,  and  by  two  witnesses. 
By  that  section  the  duty  of  making  the  entry  is  imposed  upon 
the  clergyman  himself.     To  enable  him  to  do  so  the  40th  section 
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Bso.  gives  him  authority  to  ask  the  necessary  questions.  This  40tli 
\^  section  points  out  tne  time  at  which  the  questions  are  to  be  asked^ 
for  they  are  to  be  put  to  the  parties  married — not  to  parties  about 
6  &  7  Will  4,  to  be  married.  Couplings  then^  the  40th  with  the  4l8t  section^ 
c  86.  as  containing  what  the  duty  of  the  clergyman  is^  and  the  time  at 

Cue  reserred.    ^^i^^  i*  Commences,  it  is  clear  that  the  false  statement  which  is 
to  be  the  subject  of  punishment  is  one  to  be  made  to  the  clergy- 
man by  the  parties  who  have  been  married  on  an  application  made 
to  them  by  the  clergyman  himself.     No  other  person  has  authority 
to  put  these  questions.     I  do  not  mean  to  carry  my  proposition 
so  far  as  to  argue  that  if  after  the  marriage  has  taken  place,  the 
clerk,  in  the  presence  of  the  clergyman  and  by  his  authority,  were 
to  put  the  questions,  that  that  would  not  be  a  compliance  with 
the  act.      In  the  case  of  B.  v.  Spaldmg  (1  Car.  &  Mar.  568), 
Patteson,  J.  held,  that  where  a  town-clerk,  in  the  presence  and 
under  the  authority  of  the  returning  officer,  put  a  question  to 
a  voter  to  which  a  false  answer  was  given,  that  was  equivalent 
to  a  questioning  by  the  returning  officer  himself.     But  suppose 
in  that  case  that  as  the  voter  was  coming  to  the  poll  he  had  been 
met  by  a  person  who  produced  a  paper  with  the  questions  written 
down ;  that  the  questions  were  put  to  him,  the  answers  written, 
and  the  paper  then  had  been  taken  to  the  returning  officer,  who, 
instead  of  asking  the  questions  of  the  voter,  read  the  contents 
of  the  paper  to  him,  and  asked  him  if  it  was  correct.     If  the 
voter  answered  yes,  could  he  be  indicted  ? 

Wilde,  G.  J. — He  could  not  be  said  to  have  given  a  false 
statement. 

Sir  F,  Thesiger. — It  would  have  been  a  false  answer  to  the 
question  put  to  him. 

WiLDB,  C.  J. — But  that  is  not  the  offence  here  charged.  It  is 
the  having  made  a  false  statement. 

Sir  F.  Thesiger. — If  I  am  correct  in  my  construction  that  no 
person  but  the  clergyman  has  the  power  to  make  the  specified 
mquiries,  and  that  the  statement  must  be  made  after  the  marriage 
ceremony  has  been  performed,  then  any  statement  which  has 
been  before  marriage  cannot  be  within  the  act  of  Parliament, 
and  there  is  no  other  statement  here.  The  putting  the  questions 
before  or  after  marriage  may  make  a  great  difference  in  the 
conduct  of  the  individual;  he  may  have  an  interest  in  falsely 
answering  before  the  marriage  has  taken  place,  he  can  have  none 
afterwards ;  perhaps,  in  this  case,  had  the  questions  been  put  to 
him  after  the  ceremony,  he  might  have  given  very  different 
answers.  What  authority  had  the  clerk  to  put  the  questions  in 
the  clergyman's  absence  ?     It  is  he  that  has  made  the  entry. 

Pollock,  C.  B. — But  can  there  be  said  to  be  any  entry  until 
the  clergyman  lias  signed  it  ? 

Sir  F,  Thesiger, — His  signature  alone  would  not  make  it  a 
proper  entry,  unless  the  other  requisites  had  been  complied  with. 
He  reads  out  from  an  entry,  which  had  been  previously  made 
by  an  unauthorised  person,  certain  particulars ;  he  asks,  '^  is  that 
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oorreet  V^  the  defendant  answered  in  tlie  affirmative,  and  for  that       *"»• 
answer  he  is  arraigUdd.    How  oonld  that  answer  have  been  given      bbowv. 

for  the  purpose  of  being  inserted  ?    The  act  does  not  say  ''  with       

a  yiew  to  its  being  entered "  or   "  for   the  purpose  of  being  ^  ^^  wai.  4, 

registered/'  but  "  for  the  purpose  of  being  inserted/'     It  was  ^ 

never  contemplated  by  the  act,  nor  intended  by  the  defendant, 

that  such  an  answer  should  be  inserted  in  the  register.     Suppose 

titts  case  :  there  is  an  indictment  for  obtaining  goods  under  false 

pretences,  and  it  turns  out  that  the  accused  is  already  in  pos-> 

session  of  the  goods,  but  he  tells  a  falsehood  for  the  purpose  of 

retaining  the  possession.     Surely  such  an  indictment  would  not 

He.    So  the  defendant  here  knows  that  the  entry  is  already  made, 

and,  therefore,  his  object  is,  not  that  it  should  be  made,  but 

merely  that  it  should  be  retained.     The  simple  question  is, 

whether  this  false  statement  can  be  said  to  have  been  made  for 

the  purpose  of  being  inserted  in  the  register,  when  the  insertion 

has  taken  place  before,  and  where  the  motive  for  perpetrating  a 

fraud  was  entirely  gone. 

LoBD    Denman,    C.   J.  —  Mr    Att<ymey»Oeneral,    we    do    not 
think  it  necessary  to  hear  you. 

The  Judges  held  the  conviction  to  be  rights 


MUNSTEB  CIRCUIT. 
LinBicE  CouKTT  Spsino  Assizes,  1848. 

Ceown  Side. 

(Before  Mooeb,  J.) 

Anonymous,  (a) 

Emdence — Statute  27  Cho,  8,  c,  15 — Assault  to  deter  party  from  giving 
evidence — Common  assault — 1  Vict,  c.  85,  s,  10. 

The  prisoners  were  indicted  for  an  assault  under  the  statute  27  Oeo.  3,  c,  15, 
which  makes  it  felony  to  make  use  of  any  force,  or  inflict  any  manner  of 
bodily  harm  or  punishment  whatsoever,  to  deter  any  person  from  giving 
evidmoe  ;  the  evidence  was,  that  the  prosecutor,  while  detained  in  gaol  as  a 
witness  against  certain  persons,  was  frequently  spoken  to  on  the  subject  by 
the  prisoners,  called  a  spy  and  informer,  and  told  not  to  prosecute,  and 
two  days  after  was  assaulted  and  beaten  by  them,  no  allusion  being  made  to 
the  subfect  during  the  assault. 

Hdd,  that  the  charge  of  felony  under  the  statute  was  not  sustained, 

''pHB  prisoners  were  indicted  for  assaulting  the  prosecutor, /or  j^^jj^^^^^ 

A    the  pwrpose  of  deterring  him  from  giving  evidence  on  a  criminal        

charge  then  pending   against   two   persons  named   Maher   and 

(o)  Reported  by  W.  St.  Leqvr  Babinoton,  Eaq.,  BuriBtdr-at-Law. 
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Amohthous.  McMahon.    The  indictment  was  framed  nnder  the  statute  27 
^^-j —       Oteo.  8,  0.  15,  which  makes  the  offence  felony,  (a) 
Eyid«noer  ^®  ^^^^  mainly  rested  on  the  testimony  of  the  prosecutor^ 

who  stated  that  while  he  was  detained  in  gaol  as  a  witness  against 
the  above-mentioned  persons,  the  prisoners  asked  him,  was  he 
tamed  informer,  and  told  him  not  to  do  any  such  thing,  as  to  be 
prosecuting  boys,  mentioning  the  names  of  Maher  and  McMahon^ 
and  called  him  a  spy,  and  two  days  after  beat  him  severely,  but 
did  not  say  anything  to  him  on  the  subject  at  the  time  they  were 
beating  him,  but  did  continually  before. 

This  being  the  only  evidence  to  show  that  the  assault  was 
committed  for  the  purpose  of  deterring  the  prosecutor  firom  giving 
evidence, 

Moose,  J. — ^Thought  the  prosecution  could  not  be  sustained. 

John  Plunket. — It  is  a  question  for  the  jury;  they  can,  under 
the  1  Yict.  c.  85,  s.  10^  convict  the  prisoners  of  an  assault,  for  the 
felony  charged  in  the  indictment  includes  an  assault  against  the 
person. 

The  case  was  left  to  the  jury  as  one  of  assault. 

Verdict^  Ghiilty. 

For  the  crown, 

Bermett,  Q.  C,  and  Ths  Honourable  J,  Plunlcet,  Q.  C. 

The  prisoners  were  undefended. 

(a)  The  8th  eeetion  of  the  stat  27  Geo.  3,  c.  15,  enaots  that  if  any  penoa  or  persons 
'*  shall  make  use  of  any  manner  of  foroe,  or  iofliot  or  threaten  to  inflict  any  manner  of 
bodily  pain  or  punishment  whatsoeTsr,**  to  deter  or  preTent  any  person  from  giring  eridenoe 
in  any  oase,  ciyil  or  criminal,  or  on  aooonnt  of  any  person  having  deolined  or  refused  to  enter 
into  any  nnlawfnl  combination  or  agreement,  or  on  aooonnt  of  any  person  haying  given 
evidence  in  any  action  or  prosecution,  dvil  or  criminal,  eveiy  such  person  and  all  persons 
aiding^  abetting,  and  assisting  therein,  being  thereof  by  due  oonrse  of  law  oonyicted,  diall  be 
adjudged  guilty  of  felony,  without  benefit  of  clergy,  &c.,  &c 
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COMMISSION    OF    OYER   AND    TERMINER    AND 
GENERAL    GAOL    DELIVERY    FOR    THE 
COUNTY  AND  CITY  OF  DUBLIN. 

August  9,  1848. 

(Before  PiaoT,  C.B.^  and  Psnnisfatheb^  B.) 

RsG.  V,  Fabbsll  and  Moobe.  (a) 

Practice^'^Prosecutian — Calling  witnesses  on  hack  of  bill. 

A  judge  ought  not  to  have  imposed  upon  him  the  appearance  of  acting  as 
prosecutor. 

All  the  iffitnesses  who  have  been  examined  before  the  grand  jury  ought  to  be 
called  by  the  prosecutor. 

Counsel  ought  to  be  employed  to  prosecute. 

In  cases  of  felony,  the  prosecutor  will  be  allowed  the  expenses  of  the  pro- 
secution, where  it  has  been  properly  conducted, 

CATHARINE   FARRELL  and  Jane  Moore  were  given  in       r^. 
charge  to  the  jury  upon  an  indictment  charging  them  with          v, 
having  nnlawfully  received  certain  articles,  the  goods  of  Patrick     ^^|^"* 
Brophy,  well  knowing  them  to  be  stolen.     The  prosecution  was      Moorb. 
conducted  by  the  clerk  of  the  crown.  

/.  A.  Curran  defended  the  prisoners.  GiindT" 

The  prosecutor  and  his  servant-maid  were  examined  in  support  ^' 

of  the  charge,  and  stated  that  they  believed  the  articles  produced, 
and  which  were  found  by  a  seijeant  of  the  detective  police 
in  the  house  of  the  prisoner  Catharine  Farrall,  to  be  the  pro- 
perty of  the  prosecutor,  but  would  not  swear  positively  to  their 
identity. 

Cwrran  addressed  the  jury,  who,  after  a  brief  charge  from 
Mr  Baron  Pennefather,  at  once  acquitted  both  prisoners.  Upon 
which  the  prosecutor  said  that  he  had  not  hitherto  made  any 
observation,  being  unwiUing  to  prejudice  the  prisoners,  but  that 
he  now  wished  to  state  that  one  of  the  witnesses,  who  had  been 
examined  before  the  grand  jury,  had  not  been  produced,  although 
his  testimony  would  have  been  most  important  on  the  trial, 
as  he  had  been  concerned  in  the  robbery,  and  had  since  become  an 
approver. 

Pknnefathbb,  B. — ^If  the  fact  is  as  you  state  it,  there  has  been 
great  negligence  somewhere. 

The  clerk  of  the  crown,  in  answer  to  the  court,  stated  that 
the  name  of  the  witness  in  question  appeared  on  the  back  of  the 
bilL 

(a)  Reported  by  W.  St.  Lbobr  Babimgton,  Esq.,  BuriBter-at-Law. 
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Rbq. 
Parrrll 

AMD 

MOORB. 

Practice- 
Grand  jarj. 


Pennefatheb^  B. — ^Then  it  was  very  wrong  not  to  have  called 
him^  and  examined  him  at  the  trial.  It  is  the  duty  of  the  clerk 
of  the  crown^  where  counsel  are  not  employed  to  prosecute^  to 
condact  the  prosecution  generally^  and  examine  the  witnesses ;  and 
where  the  names  of  witnesses  are  on  the  back  of  the  bill^  it  is  his 
duty^  it  is  incumbent  on  him  to  call  them ;  it  is  not  only  due  to 
the  public^  but  also  due  to  the  prisoner^  that  every  one  produced 
before  the  grand  jury  should  be  called,  {a) 

Ourrcm. — It  would  be  very  desirable  if  your  lordships  would 
make  a  rule  that  has  been  made  in  England^  that  where  there  is 
no  counsel  employed  by  the  prosecutor^  the  pro  secution  should 
be  given  to  one  of  the  junior  counsel  present^  for  the  assistance 
of  the  clerk  of  the  crown^  who  has  a  great  deal  of  other  business 
to  attend  to. 

Pennsfatheb^  B. — I  disapprove  of  employing  counsel  on  the 
moment,  as  I  do  not  think  a  prosecution  can  be  properly  carried 
on  in  that  way ;  I  will  say  that  in  many  instances  cases  are  very 
imperfectly  prosecuted  by  the  clerk  of  the  crown.  But  in  this 
instance  Mr  Brophy^  the  prosecutor^  ought  to  have  attended  to 
the  case  :  he  might  have  employed  counsel.  If  parties  do  employ 
counsel  to  prosecute^  it  is  in  the  power  of  the  court  to  order  them 
the  expenses  of  the  prosecution ;  and  where  it  has  been  properly 
carried  on^  I  have  never  omitted  to  do  it :  really^  the  not  having 
counsel  employed  to  prosecute^  does  impose^  or  appear  to  impose^ 
on  the  judge^  a  duty  which  he  ought  not  to  have  the  appearance 
of  discnarging. 

Ourran. — In  two  cases  reported  in  Cox's  Criminal  Law  Cases^ 
an  opinion  has  been  expressed  by  judges  in  England^  which 

coincides  with  your  lordship's.     (See  Reg.  v. ,  1  Cox's 

Crim.  Cas.  48;  The  Queen  v.  Hezel,  ib.  348;  and  also  Beg.  v. 
Page,  2  Cox's  Crim.  Cas.  221.) 

Pennefatheb^  B. — I  have  not  seen  those  cases^  and  was  not 
aware  of  them^  but  I  am  very  glad  to  have  been  corroborated  by 
them  in  my  own  opinion.  Where  a  prosecutor  is  of  ability  to  do 
it^  he  ought  to  employ  counsel^  and  in  most  cases  of  felony  the 
court  wifi  give  him  the  expenses  where  the  prosecution  has  been* 
properly  conducted. 


(a)  See  7%§  Quern  r.  BarUg,  2  Goz'f  Grim.  Cm.  191 ;  JL  t.  CkfTMRf^r,  1  Ooz*b  Orini. 
Caa.  72  (  and  iZ.  t.  Boldmt  8  C.  &  P.  606,  in  favour  of  the  necoaaitj  of  all  the  witncuas 
on  tbe  back  of  the  bill  being  called  bj  the  proMcator ;  bat  see  the  latter  case  of  Btg.  r, 
Edmard»y  Uiukrwoodj  Md  ithooHif  p.  82,  Mpro,  per  Ebia,  J.,  cootrA. 
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QUEEN'S  BENCH. 

Eastbb  Tebm^  1848. — May  6  cmd  6. 

[In  Bebor.] 

Thomas  Shba  v.  The  Queen. 
William  Dwtbe  v.  The  Queen,  (a) 

Indtctmem,  sufficiency  of^Stat.  1  Vict  c.  85,  8.  2 — Wounding  by  fire- 
arms vnth  intent  to  murder  ^^  Non-Averment  of  infliction  of  injury 
dangerous  to  life — Capital  sentence  —  Several  counts — Judgtnent  an 
one  count  not  vitiated  by  discharge  of  jury  from  finding  on  the  others. 

An  indictment,  in  the  first  (hunt,  charged  that  T,  S,,  with  a  leaden  ball 
and  shot,  out  of  a  gun  by  force  of  gunpowder  shot  and  sent  fo7'th, 
S.  D,  feUmiously  did  strike,  penetrate,  and  wound,  with  intent,  in  so 
doing,  the  said  S.  D,  feloniously  to  kill  and  murder ;  and  that  W,  D, 
was  present,  aiding  and  abetting.  Another  count  charged  W,  D,  as 
principal,  and  T,  S,  as  present,  aiding  and  abetting;  and  in  other 
counts  they  toere  charged  as  principals  and  accessaries  respectively  in 
the  like  wounding  of  S,  D,  with  intent  to  disable  him,  and  to  do  him 
grievous  bodily  harm.  The  record  stated  that  the  prisoners  were  found 
guilty  upon  the  first  count,  and  sentenced  to  death ;  and  that  the  jury 
were  discharged  from  giving  any  verdict  upon  the  other  counts. 

Held,  that  the  first  count  sufficiently  charged  a  wounding  within  the  mean^ 
ing  of  the  stat,  1  Vict,  c,  85,  s,  2,  and  warranted  the  judgment  pro- 
nounced  upon  it,  notwithstanding  the  non-averment  of  the  infliction  of 
bodily  injury  dangerous  to  life. 

Held  also,  that  the  discharge  of  the  jury  from  giving  any  verdict  upon 
the  issues  joined  on  the  other  counts  did  not  render  the  judgment  upon 
the  first  count  erroneous, 

THE  prisoners  Thomas  Shea  and  William  Dwyerwere  tried        Shba 
and  convicted  at  the  Spring  Assizes  of  1848  for  the  King^s  ^• 

County,  before  the  Lord  Chief  Justice,  upon  an  indictment  framed     ™wto*" 
under  the  provisions  of  the  statute  7  Will.  4  &  1  Vict.  c.  85,  the  ». 

first  count  of  which  was  as  follows : —  Thb  Qub»w. 

King's  County,  to  wit : — The  jurors  for  our  lady  the  Queen,  ^o^nding  by 
upon  their  oath^  do  say  and  present  that  Thomas  Shea,  late  of  fire-arms. 
Laughton^  in  the  King's  County,  labourer,  William  Dwyer,  late  of  ^  Vict,  c  85. 
same  place,  labourer,  and  a  certain  person  to  the  jurors  afore- 
said unknown,  being  evil  disposed  persons,  and  not  having  the 
fear  of  Gk)d  before  their  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the  5th  day  of  November,  in  the 
11th  year  of  the  reign  of  our  sovereign  lady  Queen  Victoria,  with 
force  and  arms,  at  Laughton  aforesaid,  in  the  King's  County  afore- 
said, in  and  upon  Stephen  Dobbyn,  in  the  peace  of  God  and  our 
lady  the  Queen,  then  and  there  being,  feloniously  did  make  an 
assault ;  and  that  the  said  Thomas  Shea^  a  certain  gun  then  and 

(a)  Reported  by  W.  St.  Lbobb  BABDiOTOir,  Baq.,  BarrUter-at-Law. 
VOL.  III.  L 
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Woanding  by 
iS  re-arms, 
1  Vict.  c.  85. 


Indictment 


SiiKA        there  loaded  and  charged  with  gunpowder  and  one  leaden  ball  and 
^     2*  divers  leaden  shot,  which  gun  he  the  said  Thomas  Shea,  in  both 

DwYER      ^s  hands,  then  and  there  had  and  held,  at  and  against  and  upon 
V.         the  said  Stephen  Dobbyn  then  and  there  feloniously  did  shoot  off 
Thb  QuKBy.  ^j^^  discharge ;  and  that  the  said  Thomas  Shea,  with  the  leaden 
ball  and  shot  aforesaid,  out  of  the  gun  aforesaid,  then  and  there 
by  force  of  the  gunpowder  shot  and  sent  forth  as  aforesaid,  the 
said  Stephen  Dobbyn,  in  and  upon  the  left  arm  and  left  thigh  of 
him  the  said  Stephen  Dobbyn,  then  and  there  feloniously  did  strike, 
penetrate  and  wound,  with  intent,  in  so  doing, him  the  said  Stephen 
Dobbyn  then  and  thereby  feloniously,  wilfully  and  of  his  malice 
prepensed  to  kill  and  murder ;  and  that  the  said  William  Dwyer 
and  the  said  person  to  the  jurors  unknown  at  the  time  of  commit- 
ting the  felony  aforesaid,  then  and  there  with  force  and  arms,  at 
Laughton  aforesaid,  in  the  King's  County  aforesaid,  feloniously, 
wilfully,   unlawfully  and    maliciously  were    present,   feloniously 
counselling,  aiding  and  abetting  the  said  Thomas  Shea  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit,  against 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 
In  the  second  count  the  prisoner  Shea  was  charged  with  shoot- 
ing at  Dobbyn  with  intent  to  disable  him,  and  the  other  prisoner 
with  being  present,  aiding  and  abetting ;  and  in  the  third  count 
the  offence  was  charged  to  have  been  committed  with  intent  to  do 
him  some  grievous  bodily  harm. 

The  fourth  count  charged  a  wounding  (in  manner  stated  in  the 
first  count)  by  the  prisoner  Dwyer,  with  intent  to  murder,  and 
that  Shea  was  present  aiding  and  abetting. 

The  fifth  and  six  counts  charged  the  shooting  at  by  Dwyer, 
with  intent  to  disable  and  to  do  some  grievous  bodily  harm,  and 
that  Shea  and  the  said  person  unknown  were  present  aiding  and 
abetting. 

The  seventh  count  charged  a  wounding  by  a  person  unknown^ 
with  intent  to  murder,  and  that  the  prisoners  Shea  and  Dwyer 
were  present  aiding  and  abetting. 

The  eighth  count  charged  a  shooting  at  by  a  person  unknown, 
with  intent  to  disable,  and  that  Shea  and  Dwyer  were  present 
aiding  and  abetting. 

The  ninth  count  charged  a  shooting  at  by  a  person  unknown, 
with  intent  to  do  some  grievous  bodily  harm,  and  that  the  pri- 
soners were  present  aiding  and  abetting. 

The  record  after  setting  out  the  above  indictment,  and  stating 
that  the  prisoners  had  pleaded  not  guilty,  and  that  issue  had  been 
joined  on  the  part  of  the  crown,  and  that  the  sheriff  had  been 
directed  to  cause  a  jury  to  come,  Ac.  &c.,  proceeded  in  the  follow- 
ing  terms  : — ''And  the  jurors  of  the  said  jury  so  impanelled  as 
aforesaid,  being  duly  elected  and  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  the  indictment  aforesaid  above  speci- 
fied, do  say  upon  their  oath,  that  they  the  said  Thomas  Shea  and 
William  Dwyer  respectively  are  and  each  of  them  is  guilty  of  the 
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felony  in  the  said  firsfc  count  of  tHe  said  indiofcment  above  epecified       Shba 
and  cluurged,  in  manner  and  form  as  tHe  same  is  by  the  said  first         ^• 
ooant  charged  and  alleged  against  them  the  said  Thomas  Shea  and     "pVy^^"' 
Wilham  Dwyer.     Whereupon  as  to  the  several  issues  joined  in  the         v, 
2nd,  3rd,  4th,  5th,  6th,  7th,  8th,  and  9th  counts  of  the  said  indict-   Thb  Qukkn. 
ment,  the  said  jurors  of  the  said  jury  so  empanelled  as  last  afore-  ^oonding  by 
said,  are  by  the  court  here  discharged  from  giving  any  verdict  upon  fire-arms, 
the  premises  on  the  several  issues  so  2ndly,  Srdly,  4thly,  5thly,  ^  Vict,  c  85. 
6thly,  7thly,  8thly,  and  9thly  above,  in  manner  and  form  as  the 
same  are  joined,  or  any  of  them.     Upon  which  it  is  severally 
demanded  of  them,  the  said  Thomas  Shea  and  William  Dwyer, 
whetiier  they  or  either  of  them  now  have  or  hath  anything  to  say 
for  themselves  or  himself,  wherefore  the  said  justices  here  ought  not, 
upon  the  premises  and  verdict  aforesaid, to  proceed  to  judgment  and 
execution  against  them  the  said  Thomas  Shea  and  William  Dwyer, 
and  each  of  them,  for  the  said  felony  in  the  said  first  count  of  the 
said  indictment  above  specified  and  alleged,  who  nothing  further 
say  than  they  had  before  said.     Whereupon  all  and  singular  the 
prenuses  being  seen  and  by  the  said  justices  here  fully  understood, 
it  is  considered  and  adjudged  by  the  said  court  here,  that  they  the 
said  Thomas  Shea  and  William  Dwyer,  and  each  of  them,  for  the 
said  felony  in  the  said  first  count  of  the  said  indictment  above 
specified  and  charged,  be  taken  from  the  bar  of  the  court  where  indictment, 
they  now  stand  to  the  place  from  whence  they  came,  the  gaol,  and 
that  they  and  each  of  them  be  thence  conveyed  to  the  common 
place  of  execution,  the  gallows,  and  that  they  and  each  of  them 
be  there  hanged  by  the  neck  until  they  and  each  of  them  be  dead.^^ 

Upon  this  record  the  prisoners  sued  out  several  writs  of  error, 
assigning  severally  the  following  errors, — 

Firstly.  That  the  judgment  of  death  was  not  warranted  for  the 
oflTence  stated  in  the  first  count  of  the  indictment. 

Secondly.  That  judgment  of  death  was  not  warranted  by  any 
matter  stated  upon  the  record. 

Thirdly.  That  it  did  not  appear  by  the  record  that  the  prisoner 
was  convicted  of  a  felony  warranting  the  judgment  therein. 

Foorthly.  That  there  was  a  misjoinder  of  the  first  with  other 
connts. 

Fifthly.  That  it  did  not  appear  from  the  first  count  that  any 
bodily  injury  dangerous  to  life  was  inflicted  on  the  said  Stephen 
Dobbyn. 

Sixthly.  That  the  juiy  ought  not  to  have  been  and  could  not 
legally  be  discharged  from  finding  a  verdict  upon  the  issues 
joined  on  the  2nd,  3rd,  4th,  5th,  6th,  7th,  8th,  and  9th  counts  of 
the  said  indictment. 

Seventhly.  That  it  did  not  appear  by  the  record  that  there  was 
any  strong  or  urgent  necessity  or  any  lawful  cause  or  excuse  for 
discharging  the  jury  from  finding  a  verdict  upon  those  issues. 

Eighthly.  That  it   did  not  appear  by   the  record  that   the 
prisoner  was  called  upon  to  look  to  his  challenges  upon  the 
'  impanelling  of  the  jury. 

L  2 
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And  ninthly.  That  judgment  was  given  for  the  said  lady  the 
Queen ;  whereas  it  ought  to  have  been  given  for  the  said  prisoner. 

To  these  assignments  the  crown  pleaded  in  each  case  in  nuU-o 
est  erratum. 

The  prisoners  having  been  brought  up  to  the  bar  of  the  court, 
the  cases  were  now  (May  5)  called  on  for  argument. 

Hayes  (with  whom  were  McDonogh,  Q.  C,  and  /.  A.  Ourran)^ 
for  the  plaintiflFs,  in  error. — There  are  nine  errors  assigned  upon 
this  record.  The  first,  second,  third,  and  fifth  raise  but  one  sub- 
stantial question,  namely,  whether  upon  the  first  count  of  the 
indictment  a  sentence  of  death  could  legally  be  pronounced.  The 
sixth  and  seventh  raise  another  question,  whether  the  course 
adopted  in  discharging  the  jury  from  finding  upon  the  issues 
after  the  first  was  legal  or  not.  These  two  are,  upon  consideration, 
the  only  grounds  of  error  upon  which  we  mean  to  rely.  The  first 
count  of  the  indictment  appears  to  be  framed  under  the  statute 
7  Will.  4  4  1  Vict.  c.  85.  It  states  that  a  certain  gun  he  the 
said  Thomas  Shea,  in  both  his  hands,  then  and  there  had  and 
held,  at  and  against  and  upon  the  said  Stephen  Dobbyn  then  and 
there  feloniously  did  shoot  off  and  discharge ;  and  that  the  said 
Thomas  Shea,  with  the  leaden  ball  and  shot  aforesaid,  out  of  the 
gun  aforesaid,  then  and  there,  by  force  of  the  gunpowder,  shot 
and  discharged  and  sent  forth  as  aforesaid,  the  said  S.  D.  in  and 
upon  the  left  arm  and  thigh  of  him  the  said  S.  D.  then  and  there 
feloniously  did  strike,  penetrate  and  wound,  with  intent,  in  so 
doing,  the  said  S.  D.  then  and  there,  &c.  &c.,  to  kill  and  murder. 
Where  a  wound  of  such  description  is  charged,  and  where  the 
indictment  is  silent  as  to  that  wound  being  dangerous  to  life,  the 
offence  charged  does  not  come  within  the  2nd  section  of  the  Act 
of  1  Vict.  c.  85,  which  enacts  '^  That  whosoever  shall  administer  to 
or  cause  to  be  taken  by  any  person  any  poison  or  other  destruc- 
tive thing,  or  shall  stab,  cut,  or  wound  any  person,  or  shall  by 
any  means  whatsoever  cause  to  any  person  any  bodily  injury  dan- 
gerous to  life,  with  intent,  in  any  of  the  cases  aforesaid,  to  com- 
mit murder,  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  suffer  death.'*  [Moore,  J. — ^You  take  the  word  wound  in 
the  2nd  section  in  conjunction  with  cutting  or  stabbing,  and  then 
say  that  the  word  wound  in  the  indictment  must  mean  an  injury 
ejusdem  generis,']  Yes.  The  first  of  the  series  of  acts  on  this 
subject  was  Lord  Ellenborough's  Act,  which  provides  that "  if  any 
person  shall  wilftdly,  maliciously,  and  unlawfully,  present,  point, 
or  level  any  kind  of  loaded  firearms  at  any  of  His  Majesty's  sub- 
jects, and  attempt,  by  drawing  a  trigger,  or  in  any  other  manner, 
to  discharge  the  same  at  or  against  his  or  their  person  or  persons, 
or  shall  wilfully,  maliciously,  and  unlawfully  stab  or  cut  any  of 
His  Majesty's  subjects  with  intent,  &c.  to  murder  or  rob,  or  to 
maim,  disfigure,  or  disable  such  His  Majesty's  subject  or  subjects, 
or  with  intent  to  do  some  other  grievous  bodily  harm,  Ac,  Ac.,  the 
person  or  persons,  te.  so  offending,  Ac.  shall  suffer  death  as  in  cases 
of  felony,  without  benefit  of  clergy."  In  that  statute  a  number  of 
fictS;  with  a  number  of  intents,  are  enumerated,  any  one  of  which 
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sabjected  the  offender  to  capital  pniiiahmentj  and  so  the  law  con-       ^^^ 
turned  nntil  the  acts  of  9  Geo.  4,  c  81,  Eng.,  and  10  Geo.  4,  c.  34,  x„,j  qubem. 
It.,  which  were  enacted  in  consequence  of  its  being  supposed  that      Dwtbr 
some  persons  had  escaped  punishment  frem  the  want  of  generality  ^ 

in  the  terms  of  the  previous  act  of  43  Geo.  3,  and  in  those  acts  the  "'  vtP»»»- 
word  wound  was  introduced.  The  case  of  Bex  v.  McDermot  (R.  &  R.  Wounding  bj 
356),  shows  the  necessity  of  attending  strictly  to  the  pure  meaning  ?'S^^[°"'  «. 
of  the  word  as  intended  by  the  Legislature.  The  word  "  wound  ^' 
in  the  statute  of  10  Geo.  4,  is  used  as  a  generic  term,  the  injury 
averred  in  the  first  count  of  the  indictment  does  not  come  within 
the  legal  meaning  of  it.  In  B.  v.  StepJwns  (1  M.  C.  C.  409),  it  was 
held  that  to  support  an  indictment  under  the  corresponding  Eng- 
lish act^  9  Geo.  4,  c.  31,  the  wound  must  be  inflicted  with  some 
instminent,  and  the  conviction  was  held  erroneous;  so  in  Mv/rrow's 
ease  (1  M.  C.  C.  456),  it  was  held  that  throwing  vitriol  with  intent 
to  disfigure,  and  so  wounding  a  person,  was  not  a  wounding  within 
the  statute.  In  8hea/rd*s  case  (2  M.  C.  C.  13),  it  was  at  first 
doubted  whether  a  wound  inflicted  on  the  prosecutor^s  head  by  a 
blow  of  a  gun,  came  within  the  statute,  because  a  hat  intervened, 
bat  in  that  case  the  conviction  was  upheld.  The  Legislature  having, 
in  the  reign  of  Geo.  4,  classified  the  offences,  there  is  a  further 
classification  in  the  act  of  1  Vict.  c.  85,  the  second  section  of  which 
provides,  that  those  who  do  certain  acts  therein  specified  shall  j^r-„n,ent  for 
suffer  death,  but  that  those  who  do  certain  other  acts  specified  in  prisoners, 
the  third  section,  though  they  may  be  of  as  heinous  a  nature,  shall 
suffer  the  secondary  punishment  of  transportation  only.  [Black- 
burns,  C.  J. — ^Then  your  proposition  is,  that  shooting  at  with 
intent  to  murder,  is  not  within  the  second  section.]  I  do  not 
mean  to  say  but  that  it  may  be  brought  within  that  section  by 
proper  words  and  proper  evidence  at  the  trial.  [Moobe,  J.^ 
By  showing  the  infiiction  of  an  injury  dangerous  to  life.]  Just 
80.  [MooBB,  J. — If  a  man  sawed  a  plank  across  which  he 
knew  a  man  would  walk,  and  the  man  was  killed  by  it,  would 
not  that  offence  come  within  the  words,  "  or  shall  by  any  means 
whatsoever,  cause  to  any  person  any  bodily  injury  dangerous  to 
life''  f]  The  court  wiU  construe  the  statute  most  strictly  in  favorem 
viUe,  and  will  not  by  any  equity  bring  a  man  within  the  statute,  if 
he  does  not  come  within  the  words  of  it :  Bex  v.  Ellis  (5  B.  &  C. 
395.)  [Pbbbik,  J. — ^You  need  not  argue  that  question.]  The 
words  of  the  indictment  ought  to  bring  the  offence  within  the 
2nd  section  of  the  statute ;  the  wide  general  sense  in  which  the 
word  wounding  is  used  by  medical  men  is  not  the  sense  in  which 
it  ought  to  be  taken  in  interpreting  this  statute,  thus,  throwing 
vitriol  was  held  not  to  be  wounding,  within  the  statute,  although 
s  wound  was  caused  by  it ;  a  gunshot  wound  is  not  within  the 
second  section  of  the  statute  of  1  Victoria,  unless  it  is  proved  to 
bave  inflicted  a  bodily  injury  dangerous  to  life,  and  it  is  so  averred 
in  thelndictment.  The  3rd  section  of  the  statute  provides,  "  that 
whosoever  shall  attempt  to  administer  to  any  person  any  poison  or 
other  destructive  thing,  or  shall  shoot  at  any  person,  or  shall  by 
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drawing  a  trigger,  or  in  any  other  mazmerj  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or  shall  attempt  to  drown, 
suffocate,  or  strangle  any  person,  with  intent  in  any  of  the  cases 
-aforesaid,  to  commit  the  crime  of  murder,  shall,  althmgh  no  bodily 
injury  be  affected,  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  at  the  discretion  of  the  court  to  be  transported,  &o., 
&c/^  That  is,  whether  any  bodily  injury  be  effected  or  not ;  of 
this  mode  of  construction  there  is  an  instance  in  the  case  of  the 
statute  7  Geo.  2,  c.  14,  giving  a  power  to  the  court  to  refer  aa 
attorney's  bill  of  costs  for  taxation,  '^  although  no  action  or  suit 
shall  be  then  depending  in  court  touching  the  same/'  These  words 
have  always  been  construed  to  mean  whether  any  action  is  de- 
pending or  not ;  therefore  these  two  cases  are  provided  for, — ^where 
the  shooting  at  does  not  wound,  and  where  it  does  wound,  without 
inflicting  any  bodily  injury  dangerous  to  life ; — ^then  there  only 
remains  a  third  kind  of  shooting  at,  where  the  bodily  injury  in- 
flicted is  dangerous  to  Ufe.  The  4th  section  provides  for  the 
case  of  shooting  at,  where  the  intent  is  not  to  commit  the  crime  of 
murder,  but  to  disable  or  do  some  grevious  bodily  harm,  and  this 
and  the  preceding  section  specify  in  terms  injuries  and  attempts  to 
injure  by  firearms,  which  are  not  so  specified  in  the  2nd  section. 
Secondly, — the  discharge  of  the  jury  from  finding  on  the  counts 
after  the  first  is  erroneous ;  I  have  not  been  able  to  find  any  case 
of  a  jury  being  so  discharged ;  even  at  the  civil  side  of  the  court 
it  could  not  be  done.  The  rule  is,  that  a  judge  cannot  discharge 
the  jury  from  finding  on  any  of  the  issues  joined  between  ^e 
parties,  unless  he  sees  that  from  other  findings  on  other  issues  the 
findings  on  such  issues  would  be  wholly  immaterial :  (Powell  8f 
others  v.  Sonnett  8f  others^  3  Bing.  882,  and  3  Bligh,  545 ;  Oos9y 
V.  Diggins,  2  B.  &  A.  546.)  In  this  case  it  cannot  possibly  be 
said  that  any  of  the  findings  are  immaterial.  We  are  to  take  this 
case  as  if  every  count  in  this  indictment  subjected  the  prisoners  to 
a  secondary  punishment.  The  jury  ought  not  to  be  discharged 
without  lawful  cause,  but  there  is  no  allegation  here  upon  the 
record  to  show  any  necessity  for  discharging  the  jury  from  these 
issues,  or  the  occurrence  of  any  fatality.  It  makes  no  difference 
what  the  findings  would  have  been,  or  whether  the  error  be  advan- 
tageous to  the  prisoners  or  not :  {Becher^s  case,  8  Co.  Bep.  f.  59j 
p.  259.)  [MooBE,  J. — ^My  difficulty  is  this:  suppose  a  man 
placed  on  his  trial  charged  in  one  count  with  the  murder  of  A.  B., 
and  in  another  with  the  murder  of  C.  D.,  and  that  he  does  not 
object  to  being  tried  on  both  issues,  and  he  is  found  guilty  on 
both,  and  there  is  error  in  the  judgment  upon  one  of  the  findings^ 
how  a  good  judgment  upon  the  one  issue  can  be  vitiated  by  some- 
thing erroneous  in  the  judgment  on  the  other.]  The  court  is  to 
review  the  whole  proceeding,  and  if  there  is  error  on  the  record 
in  any  part  of  it,  to  give  the  prisoners  the  benefit  of  it. 

Griffiths  (with  whom  were  the  Attomey-Greneral)  and  OorbcMis, 
for  the  crown.  The  indictment  here  si^ciently  follows  the  re- 
quirements of  the  statute  :  (Arch.  Or.  L.  447,  6th  edit.)     It  does 


CRIMINAL   LAW  CASES.  147 

not  signify  by  what  inBtroment  the  wound  is  inflicted :  {Bex  y. Payne       Shba 
and  another,  4  C.  &  P.  558.)     As  to  the  second  objection  the  dis-  _     ^' 
charge  of  the  jnry  was  not  irregnlar.    It  is  not  necessary  that  there      dwybr 
should  be  a  finding  on  all  the  counts  of  an  indictment.     The  v. 

Attorney-General  might  have  entered  a  nolle  prosequi  upon  the   Thb  Quben. 
last  eight  counts  of  this  indictment :  {Beg.  v.  O^Oonnell,  7  Ip.  L.  wounding  by 
Bep.  336;  Bex  y.  Butterworth,  R.  &  B.  0.  C.  521.)     [Pbrein,  J.  fire-arms, 
— Do  you  mean  to  say  that  an  Attorney-General  could,  after  a  case  ^  ^'"*-  ®-  ®** 
has  gone  to  the  jury,  and  before  a  verdict  has  been  given,  enter 
a  nolle  prosequi  ?  If  he  can  do  so  it  is  new  to  me.]  In  this  case  the 
prisoners,  if  again  arraigned  on  the  same  charge,  might  plead 
auirefois  convict :  {Oonwanj  v.  The  Queen,  1  Cox's  Grim.  Gas.  210, 
and  7  Ir.  L.  Rep.  149,  S.  G.  j  Bex  v.  Hughes,  1  Gox's  Grim.  Gas. 
247 ;  Beg.  v.  Austin,  7  G.  &  P.  796 ;  Reg.  v.  Douglas,  2  Gox's  Grim. 
Gas.  253.)     There  is  no  crown  case  in  which  a  discharge  of  a  jury 
from  the  findings  upon  some  of  the  issues,  as  in  this  case,  has  been 
held  erroneous ;  the  only  cases  in  which  it  has  been  so  held  are 
civil  cases,  which  were  so  decided  on  the  ground  of  discontinuance : 
{Beg.  V.  Jones,  8  G.  &  P.  777.) 

WDonough,  Q.  G.,  contra. — ^There  is  no  authority ;  no  case  to 
be  found  in  the  books  of  an  entry  of  the  discharge  of  the  jury  in 
the  way  in  which  it  appears  on  this  record ;  the  entry  on  the  re- 
cord is,  that  ^'  the  jurors  of  the  said  jury  so  impanelled  as  aforesaid, 
being  duly  elected  and  sworn  to  speak  the  truth  of  and  concerning  Argument  for 
the  premises  in  the  indictment  above  specified,  do  say  upon  their  prMonew- 
oath^  that  they,  &c.,  the  said  Thomas  Shea  and  William  Dwyer 
respectively  are  and  each  of  them  is  guilty  of  the  felony  in  the 
said  first  count,  &c.  /'  it  then  goes  on  to  state,  that  as  to  the  other 
issues  they  are  by  the  court  discharged  from  giving  any  verdict 
upon  them,  but  every  part  of  the  case  ought  to  be  brought  to  a 
proper  legal  termination,  and  there  ought  to  be  a  verdict  on  every 
issue :  {Beg.  v.  Douming  8f  Powis,  per  Alderson,  B.,  Den.  G.  G.  55 ; 

1  Gox's  Grim.  Gas.  156,  S.  G.)  in  Bex  v.  Hayes  (2  Lord  Raym.  1518 ; 

2  Strange,  843,  S.  G.)  the  marginal  note  states  that  no  judgment 
can  be  given  upon  a  verdict  which  leaves  undecided  any  part  of 
the  matter  put  in  issue.  [Blackbubne,  G.  J. — That  was  the 
case  of  a  special  verdict.]  In  O^Gonnell  8f  others  v.  The  Queen 
(11  CI.  &  Fin.  296;  1  Gox's  Grim.  Gas.  498),  Baron  Parke  says 

"  the  question  being  how  these  counts  are  to  be  dealt  with  on  the  - 
bee  of  the  record,  I  should  have  said  a  priori,  that  it  was  the  duty 
of  the  court,  acting  between  the  crown  and  the  accused,  and  the 
right  of  the  accused  to  have  the  charge  of  each  offence,  for  as  such 
I  most  treat  it,  properly  and  finally  disposed  of  on  the  record,  so 
that  the  accused  and  the  crown  might  know  for  what  offence  the 
punishment  was  infiicted,and  for  what  not ;  and  so  that  the  accused 
might  plead  his  conviction  in  bar  of  another  indictment  for  the 
offence  for  which  he  was  punished.^^  Suppose  the  prisoner  was 
punished  on  the  first  count,  has  he  not  a  right  to  a  finding  on 
the  other  counts  to  enable  him  if  again  put  on  his  trial  for  the 
same  charges,  to  plead  autrefois  acquit,  or  autrefois  convict :  the 
very  circumstances  of  tliere  being  no  instance  of  such  an  entry 
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as  the  present  to  be  found  in  the  books^  is  a  proof  of  its  ille- 
gality. There  is  no  case  to  sustain  the  proposition  that  the 
court  shall^  of  its  own  mere  power^  discharge  a  jury  from  finding 
on  several  of  a  series  of  issues.  In  O'Oonndl  v.  The  Queen 
(11  CI.  &  Fin.  374,  1  Cox's  Crim.  Cas.  528,  S.  C),  Lord  Denman, 
speaking  of  the  mode  of  dealing  with  an  indictment  just  like  the  pre- 
sent, says  that  a  verdict  ought  to  be  taken  on  all  the  good  counts,  and 
says,''if  any  of  the  counts  appeared  to  be  bad  1  should  take  the  verdict 
on  the  good  counts  only :  the  prosecutor  might  enter  a  nolle  prosequi 
on  the  bad  counts,  or  offer  no  evidence,  and  consent  to  a  verdict  of 
acquittal  upon  them,  or  possibly  they  might  be  quashed  for  insuffi- 
ciency /'  but  there  is  no  instance  of  a  prosecutor  intercepting  a 
case  which  has  gone  to  the  jury.  And  no  such  thing  appears  to 
have  occurred  to  Lord  Denman  as  that  a  judge  might  discharge 
the  jury  of  his  own  mere  motion.  [Mooeb,  J.  —  Does  Lord 
Denman  express  any  opinion  as  to  what  would  be  the  result,  if 
the  course  he  suggests  was  not  taken.]  No.  [Crampton,  J. — 
He  says,"  I  should  take  the  verdict  on  the  good  counts  only  j^'  that 
is,  I  take  no  verdict  on  the  others,  and  leave  that  to  the  prosecutor 
to  deal  with.]  The  whole  record  must  be  dealt  with.  Before  the 
case  has  gone  to  the  jury  is  the  time  to  quash  counts  or  indict- 
ments, before  the  jury  are  charged  with  them.  There  is  no  analogy 
to  the  case  of  civil  actions.  The  jury  are  bound  to  discharge 
themselves  of  every  part  of  their  obligation.  In  civil  actions,  where 
the  finding  on  any  one  issue  plainly  goes  to  the  whole  action, 
I  admit  that  the  jury  may  be  discharged  as  to  the  others ;  but 
courts  are  not  very  astute  in  distinguishing  whether  an  issue  goes 
to  the  whole  action  :  {Tinkler  v.  Rowland,  4  Ad.  &  B.  868.)  In 
a  criminal  case  a  judge  has  no  right  to  discharge  a  jury  except  for 
a  serious  reason ;  and  the  circumstances  must  be  expanded  on  the 
record,  to  show  the  necessity  of  discharging  them  from  the  issues : 
(Conway  v.  The  Queen,  1  Cox's  Crim.  Cas.  210 ;  7  Ir.  L.  Rep.  149, 
S.  C.)  No  doubt  if  that  which  is  only  a  contingency  turns  out  to  be 
a  reality, — ^if  a  man  be  executed  upon  the  first  count,  it  is  no  matter 
what  is  done  upon  the  others ;  but  if  there  was  a  pardon  granted 
for  the  offence  on  the  first  count,  he  might  be  tried  again  upon  the 
other  counts  on  which  no  findings  were  entered.  [Cbampton,  J. — 
If  a  party  was  in  such  case  put  on  his  trial  again,  he  might,  accord- 
ing to  the  case  of  Conway  v.  The  Queen,  show  that  he  was  put 
again  upon  his  trial  for  the  same  state  of  facts  as  he  had  been  tried 
for  before.]  There  is  this  difference  between  a  civil  and  a  criminal 
case ;  in  the  former,  if  a  party  consents,  it  gives  jurisdiction ;  in 
criminal  cases  the  prisoner  cannot  consent :  {Edge  v.  Wandesforde, 
9  Ir.  Law  R.  162 ;)  the  case  of  Reg.  v.  Jones  (8  C.  &  P.  877),  is  not 
in  point  here,  the  verdict  was  taken  on  the  first  count,  and  as  to  the 
others  the  jury  are  discharged;  there,  there  was  a  count  for  common 
assault  joined  with  several  counts  for  felonies.  [Cbamfton,  J.— 
That  case  differs  from  the  present  only  in  this,  that  there  the  record 
was  not  made  up.]  The  sentence  is  not  warranted  by  law ;  on  ex- 
press authority,  the  word  "wound^*  has  a  specific  meaning  attached 
to  it.     The  object  of  the  Legislature,  in  introducing  the  word  into 
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the  acts  of  Geo.  4,  was  to  obviate  the  difficulty  arising  upon  the        Shba 
stat.  48  Geo.  3.     The  words  stab,  or  cut,  only  relate  to  wounds         ^• 
by  instruments  capable  of  stabbing  or  cutting,  stabbing  being  only     "Jwye™ 
applicable  to  a  pointed  instrument,  cutting  to  a  sharp  instrument :  ». 

(jB.  v.  Beckett,  1  M.  &  Rob.  526;  B.  v.  Withers,  Mood.  C.  C.  R.  The  Quken. 
294.)     The  wound  must  be  with  an  instrument,  therefore  biting  is  wounding  by 
not  within  the  act :  (jB.  v.  Harris,  7  C.  &  P.  446 ;)  and  it  has  been  fire-arm^, 
expressly  decided  that  the  meaning  of  the  word  "  wound,^'  in  the  i  Vict,  c  85. 
act  of  Victoria,  is  the  same  as  the  meaning  of  it  in  the  previous 
acts  of  Geo.  4 :  (E.  v.  Jennings,  2  Lewin's  C.  C.  132.)    [Crampton, 
J. — ^Would  the  throwing  of  astone  by  an  instrument  beawounding?] 
The  case  is  not  to  be  decided  upon  any  equitable  construction  of 
the  statute :  (E.  v.  Oadman,  Mood.  C.  C.  114.)     The  object   of 
introducing  the  word  wound  was  to  obviate  the  difficulty  arising 
from  the  want  of  sufficient  generality  in  the  43  Geo.  3.     A  wound 
must  be  an  injury  from  some  instrument,  and  not  inflicted  by 
cutting  or  stabbing,  but  by  some  instrument  by  which  an  internal 
injury  is  produced.     [Blackbtjrnb,  0.  J. — Then  you  would  say, 
the  word  wound  does  not  refer  to  a  wound  by  firearms,  so  that  if  a 
man  wound  another  by  the  butt  of  a  gun,  it  would  be  a  wounding 
within  the  act  of  Parliament,  though  if  he  fired  at  him  it  would 
not.]     A   wound  with   any   of  the   instruments  mentioned  in 
1  Russell  on  Cr.  731,  is  enough :  {Rex  v.  Sheard,  7  C.  &  P.  846.) 
[Blackburnb,  C.J. — If  this  case  is  the  same  as  Fogartifs  case,  Argument  for 
(2   Cox^s   Crim.  Gas.   105,  and  10  Ir.  Law  R.  53,  S.  C.)  you  prisoners. 
need  not  proceed  unless  you  have  anything  further  than  was 
urged  in  that  case.]     Under  the  4th  section  of  the  stat.  of  1  Vict. 
c.  85,  whether  a  man  wounds  or  not,  if  he  make  the  attempt  with 
any  of  the  intents  therein  specified,  he  is  guilty.     The  Legislature, 
in  the  2nd  section,  contemplated  the  case  of  private  assaults,  with 
intent  to  murder ;  where  the  party  intends  to  deprive  another  of 
life,  either  by  cutting  with  a  sharp  instrument,  or  stabbing  with  a 
pointed  instrument,  or  wounding  by  a  blunt  instrument,  and  not 
merely  contemplates  some  injury,  but  actually  carries  out  his  in- 
tention by  inflicting  a  bodily  injury  dangerous  to  life,  the  offence 
comes  within  the  2nd  section,     l^oorb,  J . — Might  not  the  natural 
meaning  be  this  :  if  you  cut,  or  stab,  or  wound  by  any  other  means, 
with  intent  to  commit  murder,  by  something  which  would  not  be  a 
stabbing  or  cutting,  as  in  the  case  which  I  have  suggested  of  the 
sawing  of  a  plank,  which  a  person  was  to  walk  over,  the  offence 
comes  within  the  section.     It  is  clear  that  cutting  or  stabbing  is  a 
wounding ;  are  we,  then,  to  restrict  the  meaning  of  the  word  so ; 
is  not  a  gunshot  injury  a  wound  also  ?]     In  legal  parlance,  cutting 
is  not  a  wound.     [Pbrrin,   J. — It  seems   to  me   that  the  real 
question  on  this  section  is,  whether  the  words  bodily  injury  dan- 
gerous to  life,  are  to  over-ride  the  whole  section,  either  in  meaning 
or  in  judicial  direction  to  the  jury.]     The  indictment,  in  Reg,  v. 
Oruise  (8  C.  &  P.  541),  is  a  precedent  in  our  favour.     [Crampton, 
J. — The  case  of  Fogarty  v.  The  Queen,  is  directly  in  point.] 

The  Attomey-Oeneral  {Monahan),  in  reply.  Foc/artyy.  The  Queen, 
is  expressly  in  point.  The  objections  here  are  contrary  to  the  whole 
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SuKA        course  of  precedent^  is  it  possible  to  say^  looking  to  the  words  of 
^  the  2nd  section^  that  in  an  indictment  under  it^  it  is  necessary  to 

^wykr"*  ^®  inserted,  that  a  bodily  injury,  dangerous  to  life,    has  been 
V.  inflicted  ?  Is  it  possible,  for  instance,  to  contend  that,  in  an  indict- 

The  Queek.   ment  for  administering  poison,  it  is  necessary  to  add  those  words  ? 
Woonding  by    "^^^  ^^®  word  wound  has  received  a  legal  definition,  within  which 
fire-arms,         the  injury  in  the  present  case,  comes.     There  must  be  a  breaking 
1  Vict  c  85.    of  the  skin  to  constitute  a  wound ;  and  it  has  been  so  decided,  over 
and  over  again,  upon  the  9  Geo.  4,  c.  31  :  (Buss,  on  Cr.  729,  730^ 
and  the  cases  t^ere  cited.)     The  words,  bodily  injury  dangerous  to 
life,  apply  to  the  words  immediately  preceding  "  by  any  other 
means ;"  for  there  are  other  injuries  danp^erous  to  Ufe,  without 
cutting,  stabbing,  or  wounding ;  there  is,  for  instance,  bruising^ 
without  breaking  the  skin.     [Moorb,  J. — ^The  words  are,  "  cause 
any  injury.'^]     Suppose  a  plajik  was  sawed,  and  a  person  fell  into 
the  water  in  consequence,  and  there  was  no  breaking  of  the  skin^ 
still  the  person  might  sustain,  by  falling  into  the  water,  such  injury 
as  would  be  dangerous  to  life ;  or  suppose,  the  breaking  of  a  colUur 
bone :  {B.  v.  Wood,  Mood.  C.  0.  R.  278.)     Those  words  are  intro- 
duced to  meet  the  case  of  such  injuries.     [Moobb,  J. — Suppose  a 
person  was  to  attempt  to  strangle  another,  and  brought  him  to  the 
verge  of  death,  though  the  skin  was  not  abraded,  it  would  be  very 
hard  to  hold  that  it  would  not  be  to  cause  an  injury  dangerous  to 
Ai^Qient  for    life,  within  the  meaning  of  the  2nd  section  of  the  act.]     There  may 
pnaonera.         y^^  ^  gunshot  injury  without  a  wound,  as  by  a  spent  ball.     The 
words  bodily  injury  dangerous  to  life,  no  more  override  the  word 
wounding,  than  they  do  the  words  cutting  or  stabbing.     The  pre- 
cedents do  not  go  on  to  say,  after  cutting  or  stabbing,  that  those 
means  produce  an  injury  dangerous  to  life :  (Archb.  Cr.  L.  447, 
448 ;  edit.  1846,  Buss,  on  C.  B.  739.)     If  throwing  a  stone  out  of 
the  hand,  or  a  piece  of  lead,  would  be  a  wounding,  within  the 
statute,  it  would  seem  strange  that  throwing  it  by  the  superior 
force  of  gunpowder  should  make  it  the  less  a  wounding.     As  to 
the  remaining  objection,  that  there  is  error  on  the  record,  because 
on  some  of  the  counts  there  are  no  findings,  the  case  of  Bex  v. 
Hayes  (2  Lord  Baym.  1518,  and  2  Str.  843,  o.  C.)  is  not  in  point. 
[Blacebusne,  C.  J. — In  fact,  in  that  case  there  was  no  verdict : 
&ere  was  a  special  verdict,  and  it  was  left  to  the  court  to  settle.] 
In  Beg.  v.  (yOonnell,  the  whole  case  shows,  that  a  single  finding 
on  a  single  good  count  is  quite  enough  :  suppose,  now,  there  was  a 
good  count,  and  a  good  finding  on  it,  andbadfindings  on  the  others^ 
would  not  the  duty  of  the  court  of  error  be  to  confirm  the  judg- 
ment on  the  good  count,  and  award  a  venwe  de  novo  on  the  others  ? 
O'Cmnell  f  others  v.  The  Qusm  (11  01.  &  Fin.  245,  258,  295; 
1  Cox^s  Cnm.  Cas.  413,  S.  C.)     There  are  several  civil  cases  which 
show  that,  where  the  decision  of  the  jury  is  not  necessary  to  enable 
the  court  to  give  judgment,  they  may  discharge  the  jury  as  to  those 
issues,  without  the  consent  of  theparties:  {PowellY.8onnett,SBiiigh. 
381,  and  1  Bligh,  N.  S.  545 ;  Bex  v.  Johnston,  5  Adol.  &  E.  513.)  As 
the  extreme  punishment  of  the  law  is  imposed  for  the  offence  in  the 
first  county  it  becomes  unnecessary,  if  there  is  a  verdict  of  guilty 
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on  ibe  first  coant^  to  do  anything  with  the  others^  as  if  the  penalty        Shea 
is  canied  ont,  no  further  execution  can  be  done ;  could  the  court  ^' 

pronounce  sentence  of  death  upon  one  county  and  then^  in  the     "dwinsr. 
same  breathj  sentence  the  prisoner  to  be  transported  for  an  offence  v. 

on  another^  and  pass  a  sentence  of  imprisonment  on  a  third  ?     No   TheQukbw. 
case  has  been  referred  to  in  which  it  has  been  done.     [Black-  wonndiog  by 
Bu&NS^   C.  J. — In   Con/way's  case  (1    Oox^s  C.   Gas.   210,   and  fire-aim», 
7  Ir.  Law  B.  58,  S.C),  whether  it  was  decided  rightly  or  wrongly,  ^  ^'®*-  ^  ®^ 
there  was  no  sufficient  reason  whatever  appearing  on  the  record 
for  the  discharge  of  the  jury;  but  here  there  is  a  very  sufficient 
reason  that  sentence  of  death  has  been  passed  on  the  first  count. 
What  occurs  to  me  is  this,  that  it  is  utterly  impossible,  after  a 
sentence  of  death  on  the  first  count,  to  pronounce  any  other 
sentence ;  it  would  be  so  inconsistent  that  no  execution  could  be 
done  on  either.]  Our.  adv.  vult. 

May  6. 
Blackbitbne,  0.  J. — These  are  writs  of  error  to  reverse  the 
judgment  pronounced  against  the  prisoners,  who  were  indicted  and 
found  guilty  of  a  capi^l  offence  before  me  at  the  last  assizes  of 
Tullamore.  The  conviction  and  judgment  were  on  the  first  count 
of  the  indictment,  which  charged  the  prisoner  Shea  with  feloniously 
discharging  a  gun  at,  and  wounding  Stephen  Dobbyn  with  intent 
to  murder  him,  the  prisoner  Dwyer  being  present,  aiding  and 
abetting.  This  count  was  founded  on  the  second  section  of  the  B^.4burne*^ 
7  Will.  4  &  1  Vict.  c.  85 ;  there  were  eight  other  counts  by  c.  J.  ' 
some  of  which  the  prisoners  are  charged  capitally,  and  in  others 
of  them  with  transportable  felonies ;  but  all  under  the  provisions 
of  the  same  statute.  The  jury  found  the  prisoners  guUty  on  the 
first  count,  whereupon  they  were  discharged  from  giving  any 
verdict  on  the  issues  joined  on  all  the  other  counts,  and  the  court 
pronounced  judgment  on  the  first  count,  which  judgment  we  are 
now  called  on  to  reverse.  The  objections  which  have  been  relied 
on  are,  first,  that  judgment  of  death  is  not  warranted  by  the 
matters  stated  in  the  first  count  of  the  indictment,  and  secondly, 
that  the  judgment  is  erroneous  by  reason  of  the  discharge  of  the 
jury  from  the  issues  on  the  other  counts.  The  first  objection  is 
rested  on  the  argument  that  the  wounding  with  firearms,  with  the 
intent  to  murder,  is  not  within  the  meaning  of  the  2nd  section 
of  the  act,  and  that  it  should  have  been  averred,  which  it  is  not,  in 
the  first  count,  that  the  wound  was  dangerous  to  life  j  we  think  that 
tiiis  averment  was  not  necessary,  and  that  it  is  as  obvious  from  the 
plain  intent  as  it  is  from  the  grammatical  construction  of  the 
section,  that  to  stab,  cut,  or  wound,  with  intent  to  murder,  though 
the  stabbing,  wounding,  or  cutting  were  not  dangerous  to  life,  is 
a  capital  offence  under  i^is  section ;  the  words  which  follow,  "by 
any  means  cause  to  any  person  any  bodily  injury  dangerous  to  life,^' 
plainly  are  meant  to  designate  cases  in  which,  though  there  may 
not  be  stabbing,  cutting,  or  wounding  of  the  person,  such  bodily 
injury  is  inflicted  as  to  be  dangerous  to  life.  This  is  the  construc- 
tion which  this  court  gave  to  the  statute  in  the  case  of  Fogarty  v. 
The  Queen  (Cox's  Grim.  Gas.  105,  and  10  Ir.  L.  E.  58,  S.  G),    The 
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indictment  there  contained  two  counts^  tHe  first  was  the  same  as 
the  first  count  of  the  present  indictment^  it  stated  a  wounding  by 
firearms  with  intent  to  murder ;  the  second  count  stated  an  assault 
by  certain  means  to  cause  a  bodily  injury  dangerous  to  life,  to  wit, 
by  discharging  firearms  at,  and  wounding  with  a  bullet  with  intent 
to  murder.  On  each  of  these  counts  there  was  a  verdict,  and  on 
each,  judgment  and  sentence  of  death ;  the  error  assigned  and 
argued  as  here,  was  that  the  first  count  warranted  only  sentence 
of  transportation,  because  it  omitted  to  state  that  the  injury  was 
dangerous  to  life,  and  that  therefore,  this  count  only  stated  matter 
which  warranted  a  conviction  under  the  third  section  of  the  act. 
To  this  the  Attorney -Oeneral  replied  that  the  first  count  was  io: 
the  very  words  of  the  statute,  and  the  court  acceded  to  this  view 
of  the  case,  holding,  as  I  have  before  said,  that  where  a  wound  is 
inflicted  by  any  instrument  with  intent  to  murder,  the  crime  is 
complete,  even  though  the  injury  be  not  dangerous  to  life ;  that 
case,  therefore,  rules  the  first  cause  of  error.  I  shall  only  add  that 
the  argument  of  the  prisoner's  counsel,  that  wounding  by  firearms 
is  not  such  a  wounding  as  is  meant  by  the  part  of  the  2nd  section 
I  have  been  considering,  and  that  the  wound  must  be  made  by  an 
instrument  ejusdem  generis  as  those  by  which  stabbing  or  cutting 
may  be  infiicted,  is  completely  answered  by  the  authority  of  the 
case  of  The  King  v.  Briggs  in  1  Moo.  C.  C.  818.  In  that  case  the 
indictment  stated  the  wounding  to  have  been  by  striking  with  a 
stick,  and  kicking  with  intent  to  maim ;  the  words  of  the  section 
on  which  it  was  founded  were  "  stab,  cut,  or  wound,*'  and  all  the 
judges  were  of  opinion  that  the  means  by  which  the  wound  was 
inflicted  need  not  have  been  stated,  and  though  stated  did  not 
confine  the  crown  to  prove  those  very  means,  and  might  have  been 
rejected  as  surplusage,  so  that  it  is  manifest  that  if  the  wound  be 
inflicted  with  any  kind  of  instrument  with  the  intent  to  murder, 
the  crime  is  committed.  The  second  objection  is  one  for  which,  as 
a  cause  of  error,  there  is  no  authority,  and  for  which  it  is  not  easy 
to  find  a  reason.  The  first  count  is  sufficient  in  law ;  there  ia  a 
good  finding  upon  it,  and  a  sentence  warranted  by  law.  But 
notwithstanding,  it  is  contended  that  the  judgment  should  be 
reversed,  because  there  were  eight  issues  on  other  counts  from 
which  the  jury  was  discharged ;  I  cannot  feel  the  force  of  the 
arguments  that  assert  that  this  vitiates  the  judgment :  they  do  not 
impugn  the  legality  of  the  process,  the  vididity  of  the  finding  of 
the  jury,  the  sufficiency  of  the  indictment,  or  the  propriety  of  the 
sentence ;  these  are  the  respects  in  which,  generally  at  least,  error 
is  assignable ;  the  objection  is  msanly  rested  on  this,  that  no 
precedent  has  been  found  of  a  judgment  made  up  as  this  is,  showing 
that  the  jury  has  been  discharged  from  finding  on  some  of  the 
issues,  and  that  this  discharge  may,  in  oases  that  have  been 
supposed,  work  an  injury  to  the  prisoners.  To  decide  whether 
these  objections  be  of  any  intrinsic  value,  and  whether  they  con- 
stitute error  in  a  judgment  with  which,  in  point  of  fact  or  merits 
the  untried  issues  have  no  connection,  we  are  to  attend  to  and 
consider  the  circumstances  under  which  they  have  been  left  untried. 
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The  first  count  having  charged  a  capital  offence^  when  the  jury        shba 
retnmed  their  verdict  open  it,  it  was  obvious  that  the  other  issues  •• 

became  immaterial,  it  signified  not  whether  they  were  found  for  or     ^v^br™ 
against  the  crown ;  by  the  punishment  which  the  court  was  bound  v. 

to  award  on  the  first  count  its  whole  power  in  this  respect  must  be  The  Qoebn. 
exhausted ;  if  the  other  issues  were  found  for  the  crown  what  bounding  by 
conld  the  court  have  done  ?     Could  it  have  sentenced  the  convict  fire-arms, 
already  under  sentence  of  death  to  be  transported  ?     Is  there  ^  Vict,  a  85. 
any  instance  of  this  ?     Can  there  be  any  argument  in  favour  of 
a  practice  that  Baron  Parke  truly  says  savours  of  absurdity?  {O'Oon- 
nell  and  others  v.  The  Qusen,  1  Cox's  Crim.  Cas.  413,  and  11  CI.  & 
Fin.  245).     But  to  pass   by    such   obvious    objections  to  such 
a  course,  may  it  not  be  doubted  whether  any  execution  at  all 
could  be  done  upon  a  record  in  which  both  sentences  of  death 
and  transportation  were,  at  the  same  time,  awarded  ?     But  sup- 
pose the  issues  to  be  found  for  the  prisoner :  could  the  judg- 
ment award  that  he  should  go  thereof  without  a  day  ?     Or  if 
it  did,  of  what  value  or  avail  could  the  court  assume  that  to 
be,  when  the  sentence  it  was  bound  to  pronounce  was  the  abso- 
lute forfeiture    of  life?    The  supposed  cases  of  the  pardon  of 
the  convict,  or  of  the  arrest  or  reversal  of  the  judgment  and  the 
possible  prosecution  of  the  matters  of  the  untried  issues,  have  not, 
in  the  opinion  of  the  judges  in  England,  had  the  efiect  which  it  is 
here  sought  to  give  them.     In  the  case  of  The  Queen  v.  Jones  Jadgment  of 
(2  Moo.   C.  C.  94),    there  were   several  counts  for  feloniously  Blackbnme, 
stabbing  with  intent  to  murder,  to  maim,  to  disfigure,  and  do  some    '  ' 
bodily  harm ;  there  was  also  a  count  for  a  common  assault.     The 
counsel  for  the  prosecution  requested  that  the  verdict  might  be 
taken  on  the  last  count  for  felony,  and  this  was  done,  and  the 
conviction  held  to  be  right  by  all  the  judges.     Now  here  there 
were  several  issues  untried ;  the  prisoner  was  convicted  of  a  trans- 
portable felony,  and  there  was  no  finding  on  the  count  for  the 
capital  offence.     There  was  the  same  possibility  as  there  is  in 
this  case  of  the  pardoning  the  convict,  and  of  his  prosecution  for 
the  matters  of  the  untried  issues,  yet  the  omission  of  the  findings 
did  not  vitiate  the  conviction.     It  is  further  obvious  from  the  same 
case  that  if  the  record  was  ever  made  up,  it  must,  according  to  the 
fact,  have  stated  that  the  jury  were  discharged  from  finding  on 
those  issues,  or  what  was  equivalent,  have  omitted  any  findings 
upon  them.     The  practice  in  England  I  collect  to  be  to  confine 
verdicts  to  particular  counts  j  this  was  done  in  The  Queen  v.  8erva 
(1  Cox's  Crim.  Cas.  292) .    In  addition  to  these  reasons  for  support- 
ing the  judgment,  it  is  decided  by  (yOonnell  v.  The  Queen,  or  at 
least  recognized  as  law,  that  if  the  judgment  had  been  confined  to 
the  good  counts,  the  bad  findings  on  some  of  the  good  counts  would 
not  have  been  a  cause  of  error,  though,  in  fact,  those  bad  findings 
had  left  several  of  the  issues  untried. 

Cbamfton,  J. — ^I  can  add  little  to  what  has  been  stated  by  my 
Lord  Chief  Justice ;  but  the  deep  importance  of  our  diecision  to 
the  prisoners,  and  the  earnestness  with  which  the  case  has  been 
urged  on  the  court  by  their  counsel,  induce  me,  even  at  the  risk  of 
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repetition^  shortly  to  state  my  reasons  for  concurring  in  the  mle 
which  has  been  just  announced*     If  there  be  any  difficulty  in  the 
case  (and  indeed  I  see  none),  it  arises  from  the  form  in  which  the 
record  has  been  made  up ;  for  it  is  plain  that  what  was  actually 
done  at  the  trial  was  rightly  done.     But  on  the  record  as  it  stands, 
I  think  it  extremely  clear  that  there  is  no  error.     Two  grounds  of 
error  have  been  argued :  the  first  is,  that  the  first  count  of  the 
indictment  does  not  contain  any  offence  which  warrants  the  sen- 
tence pronounced  upon  it,  namely,  the  sentence  of  death ;  secondly, 
that  there  has  been  a  discharge  of  the  jury  from  finding  some  of 
the  issues  knit  upon   the  record,    and  that  therefore   all  the 
proceedings  are  void.    With  respect  to  the  first  objection,  I  think 
that  the  argument  on  the  part  of  the  prisoners  is  grounded  alto- 
gether on  a  misconstruction  of  the  statute  of  the  1st  Yict.  c.  85. 
That  misconstruction  seems  to  have  arisen  from  confounding  adital 
injuries  done  with  an  intent  to  commit  murder,  which  are  the  sub- 
ject of  the  2nd  section  of  the  statute,  with  the  cUtempta  to  injure, 
which  form   the  subject-matter  of  the   8rd   section.     The  2nd 
section  does  not  confine  the  injuries  which  it  contemplates  to 
injuries  dangerous  to  life,  except  in  the  last  class  which  it  enume- 
rates, viz.,  the  caasing  of  bodily  injury.     The  2nd  section  pro- 
vides, first,  against  the  actual  administration  of  poison;  secondly, 
against  stabbing;    thirdly,    against  cutting;    fourthly,   against 
wounding;  and  fifthly,  against  causing  byany  means  a  bodily  injury, 
which  bodily  injury  is  dangerous  to  life.     The  stabbing,  cutting, 
and  wounding,  are  distinct,  though  similar,  kinds  of  injury :  they 
are  acts  done  by  an  instrument  which  raises  the  skin  and  draws 
blood  from  the  injured  party.     The  bodily  injury  contemplated 
may  be  caused  in  any  manner,  but  it  must  be  such  an  ii:\]ury  as  is 
dangerous  to  life  :  all  these  acts  done  with  an  intent  to  commit 
murder  are  made  capital  offences.  But  no  mere  attempt  to  commit 
any  of  these  offences  comes  within  the  2nd  section  of  the  act. 
But,  by  the  3rd  section,  the  mere  attempt  with  an  intent  to  com- 
mit murder,  to  do  bodily  injury  in  any  of  the  modes  specified  in 
that  3rd  section,  are  made  felonies,  but  punishable  by  transporta- 
tion or  imprisonment,  eyen  though  no  bodily  injury  should  be 
effected.     This  is,  I  apprehend,  the  true  construction  of  the  statute, 
and  that  was  the  construction  put  upon  it  in  the  case  of  Foga/rtj  y. 
The  Queen.     The   counsel  for  the  plaintiffs,  in  error,  rest  their 
argument  upon  two  grounds,  first,  that  the  classes  of  offences 
enumerated  in  the  2nd  section  previous  to  the  last  class,  viz., 
poisoning,  stabbing,  cutting,  and  wounding,  are  qualified  by  the 
words  "  bodily  injury  dangerous  to  life,''  a  construction  which 
would  equally  violate  the  grammar  and  meaning  of  the  sentence : 
another  ground  of  maintaining  this  objection  was  that,  without  call- 
ing in  aid  the  quaUfying  words,  the  word  '^  wound  "  had,  in  this 
statute,  a  technical  meaning,  namely,  that  it  should  be  a  wound  of 
the  same  description  as  wounds  by  stabbing  and  cutting  with  which 
it  is  associated,  and  that  the  wound  must,  therefore,  be  inflicted  by 
an  instrument  of  a  kind  fitted  for  stabbing  or  cutting.     Now,  I 
admit  the  rule  that  associated  words  are  in  general  to  be  similarly 
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oanstraed — but  it  is  equally  clear  tliat  each  word  so  associated       Shea 
ahould  have  its  own  appropriate  meanings  and  though  stabbing  and   ».  ^q 
catting  are  both  wounding,  the  word  "  wound  "  including  both,  is      dwtkb 
more  comprehensiye  than  either ;  and  it  has  been  interpreted  to  v. 

mean,  as  used  in  this  statute,  every  kind  of  wound,  instrumentally  Thb  Qubew. 
inflicted,  by  which  the  skin  is  raised  and  the  blood  is  drawn,  whe-  Wounding  by 
ther  that  instrument  be  blunt  or  sharp,  whether  it  be  held  in  the  fire-arms. 
Iiand,  or  be  flung  from  the  hand,  or  from  an  instrument  wielded  ^  ^*®^*  ^  ®^' 
by  the  hand.  The  argument  of  the  prisoners^  counsel  would  go  to 
this, — that  a  gun-shot  wound  is  not  a  wound  within  the  meaning 
of  the  Legislature^  because  it  is  not  produced  by  an  instrument  of 
the  stabbing  or  cutting  kind,  although  firearms  are  known  to  be 
instruments  of  the  most  dangerous  kind,  and  most  commonly  used 
when  wounds  are  inflicted  with  a  murderous  intent, — and  yet  the 
prisoners'  counsel  are  obliged,  by  the  authorities  (1  Buss,  on 
Crimes,  781),  to  admit  that  wounds  inflicted  by  throwing  a  ham- 
mer, or  a  piece  of  lead,  or  even  a  stone,  when  done  with  an  intent 
to  murder,  and  whereby  the  skin  is  broken,  are  wounds  within  the 
meaning  of  the  act.  But  the  case  of  Fogarty  y.  The  Qiieen  is,  on  this 
point,  an  express  authority  in  favour  of  the  crown.  The  second 
objection  which  is  relied  on  as  a  ground  of  error  is,  the  discharge 
of  the  jury  from  any  finding  on  some  of  the  counts  of  the  indict- 
ment. If  that  be  error^  we  have  been  proceeding  erroneously  for 
a  number  of  years  in'  taking  verdicts  on  particular  counts,  and  not  Jodgment  of 
entering  any  upon  others.  If  a  jury  bring  in  a  verdict  upon  all  OrM[»P^n»  J- 
the  counts,  the  course  frequently  pursued  is  to  enter  it  upon  one 
count  only.  A  question  may  arise  as  to  the  most  proper  form  of 
making  up  the  record  in  such  cases, — whether  a  nolle  prosequi 
ought  to  be  entered,  or  an  entry  of  an  acquittal,  upon  the  counts 
upon  which  there  has  been  no  finding ;  however  that  may  be,  we 
have  here  the  case  of  a  good  count,  a  good  finding,  and  a  good 
judgment  upon  the  record,  all  applicable  to  the  first  count  of  the 
indictment.  The  judgment  is  entered  on  the  first  count :  that 
judgment  is  perfectly  right  and  regular ;  but  we  have  been  pressed 
wiih  an  argument  derived  from  the  case  of  Oonway  8f  I/ynch  v. 
The  Queen,  in  which  it  was  decided,  under  the  particular  circum- 
stances^ that  a  discharge  of  the  jury  by  the  judge  amounted  to  a 
discharge  of  the  prisoners  from  a  future  proceeding.  I  do  not  now 
presume  to  criticise  that  decision,  but  supposing  it  to  have  been  a 
sound  decision,  it  cannot  govern  the  present  case,  for  in  Conway 
Sf  Lynch  v.  The  Q^ieen  the  discharge  of  the  jury  went  to  every  issue 
and  count  in  the  indictment.  But  here  there  is  a  discharge  only 
from  the  issues  knit  on  the  last  eight  counts,  the  trial  of  which 
became  perfectly  immaterial,  there  being  a  good  finding  and  good 
judgment  upon  the  first  count.  In  (yConnell  v.  The  Queen,  it  ap- 
pears to  have  been  admitted  on  all  hands  that  a  bad  finding  was 
tantamount  to  no  finding  at  all ;  and  that  if  there  was  one  good 
count  and  a  good  finding,  and  a  good  judgment  on  that  count,  that 
the  validity  of  that  judgment  could  not  be  afiected  by  bad  findings 
on  the  other  counts,  or  by  the  bad  counts  being  included  in  the 
indictment.     There  was  a  difference  of  opinion  in  that  case  amongst 
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the  law  peers  upon  other  matters,  but  looking  to  the  speeches 
delivered  by  them  on  that  occasion,  in  the  House  of  Lords,  and 
looking  to  the  advice  given  by  the  judges  (who  had  been  consulted) 
on  this  point  we  find  unanimity  of  opinion,  namely,  that  if  there 
had  been  in  that  case  an  erroneous  finding,  and  an  erroneous  judg- 
ment upon  every  count  but  one,  and  if  upon  that  one  there  was  a 
good  finding  and  a  good  judgment,  the  proceeding  would  have 
been  deemed  valid ;  this  doctrine  appears  to  me  applicable  to  the 
present  case.  It  establishes  that  a  good  count  cannot  be  affected 
by  the  others,  whether  they  be  good  or  bad ;  and  we  must  not 
forget  that  when  several  counts  are  included  in  one  indictment, 
they  are  in  contemplation  of  law  counts  charging  so  many  distinct 
offences,  upon  which  different  sentences  may  be  entered,  as  much 
as  if  the  party  had  been  tried  upon  several  indictments  given  in 
charge  to  the  jury  at  the  same  time.  I  have,  therefore,  no  diffi- 
culty on  this  subject.  An  argument  was  pressed  on  the  court  that 
a  prejudice  might  be  done  to  the  prisoner  by  no  entry  being  made 
of  a  finding  one  way  or  other  upon  these  eight  counts.  That 
argument  is  without  foundation.  If  there  was  an  erroneous  pro- 
ceeding in  the  discharge  of  the  jury  (which  I  by  no  means  say  that 
there  was),  it  would,  if  the  party  were  put  on  his  trial  again  for 
the  same  offence,  be  open  to  him,  just  as  much  in  this  case  as  it 
was  in  Oonway  v.  The  Queen,  to  object  to  a  new  prosecution.  But 
if  we  are  to  consider  the  offences  in  the  different  counts,  as  sub- 
stantiallv  the  same  transaction,  the  result  would  be  that  if  a 
verdict  were  actually  found,  as  may  have  been  the  case  in  this 
instance,  the  prisoner  would  be  at  liberty,  if  a  new  charge  were 
brought  against  him  similar  to  the  charge  on  those  eight  counts,  to 
plead  autrefois  acquit  or  convict  as  the  case  might  be.  Upon  all 
these  grounds  I  feel  satisfied  that  there  is  no  error  on  this  record, 
and  that  nothing  was  done  to  prejudice  the  prisoners,  and  there- 
fore that  the  judgment  ought  to  be  affirmed. 

Pebein,  J. — The  argument  on  behalf  of  the  prisoners  amounts  to 
this,  that  the  words  of  the  section  of  the  statute  ''  whosoever  shall 
administer  to,  &c.,  or  shall  stab,  or  cut,  or  wovmd  any  person  or  shall 
by  any  means  whatsoever,  cause  to  any  person  any  bodily  injury, 
dangerous  to  life,  with  intent  to  commit  murder,  shall  be  guilty  of 
felony,'^  mean,  "  or  shall  wound  with  any  other  means  than  a  fire- 
arm '/'  that  is  the  argument,  but  it  has  been  established  by  a  num- 
ber of  cases,  that  an  indictment  charging  a  wound  with  intent  to 
murder,  is  quite  sufficient,  without  stating  that  it  was  by  any  instru- 
ment. The  cases  show  that  it  is  necessary,  by  evidence,  to  prove  that 
it  was  by  an  instrument;  but  those  very  cases  show  that  the  indict- 
ment is  sufficient,  without  stating  that  any  instrument  was  used. 
The  indictment  charged  that  the  prisoner  the  said  Stephen  Dob- 
byn,  in  and  upon  the  left  arm  and  left  thigh  of  him  the  said 
Stephen  Dobbyn,  then  and  there  feloniously  did  strike,  penetrate, 
and  wound,  with  intent  in  so  doing  him  the  said  Stephen  Dobbyn, 
then  and  thereby  feloniously,  &c.,  to  kill  and  murder,"  so  that  it 
does  charge  a  felonious  wounding ;  but  the  argument  is,  that  a 
wounding  with  a  firearm  is  not  within  the  meaning  of  the  act. 
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The  argament  admits  that  a  wound  with  a  knife,  or  a  stick,  or  a        Shea 

stone,  with  that  intent,  is  within  the  act,  but  that  the  wound  by  a  ^     2* 

firearm,  a  pistol,  or  a  gun,  inflicted  with  the  same  intent  and  under      dwtbb 

similar  circumstances,  is  not  within  the  act.     The  words  of  the  «. 

act  are,  "  whosoever  shall  administer  to  or  cause  to  be  taken  by  any  TheQukk. 

person,  any  poison  or  other  destructive  thing,  oi;  shall  stab,  cut,  or  woanding  with 

wound  any  person,  or  shall  by  any  means  whatsoever  cause  to  any  intent,  i  Tiot 

person  any  bodily  injury,  dangerous  to  life,  with  intent,  in  any  of  *^  ®*»  ■  *• 

the  cases  aforesaid,  to  commit  murder,  shall  be  guilty  of  felony/' 

As  I  have  already  said,    the   cases    {Bex    v.    Briggs,    I    Mood. 

C.  C.  322 ;  Bex  v.  Murraw  {ib.  456) ;  B.  v.  Stevens  {ib.  410)  j 

Bex  V.  Shecurd,  2  Mood.  13,)  all  show  that  a  charge  o{  wounding  va 

good  within  the  act  of  Parliament;  that  the  wounding  is   not 

necessary  to  be  quadem  generis  with  the  wounds  mentioned  by  the 

act  of  Parliament,  or  by  an  incised  wound.     It  is  conceded  that 

wounds  include  not  merely  incised  wounds,  but  also  those  by  a 

stone,  &c.,  and  therefore  we  are  called  on  to  abridge  the  meaning 

of  the  word  "  wound,''  merely  to  exclude  gunshot  wounds — any 

other  wound,  it  is  admitted,  would  come  within  the  meaning  of 

the  act  of  Parliament — that  is  exactly  what  we  are  called  oti  to  do. 

This  position  has  been  stated  to  be  sustained  by  the  3rd  section 

of  the  act :  it  does  appear  to  me  that  that  section  sustains  it  by 

no  means ;  I  think  it  shows  that  the  object  of  the  Legislature  was 

to  punish  with  a  lesser  punishment  an  attempt  to  commit  murder 

where  no  injury  has  been  inflicted.   As  to  the  case  of  Beg,  v.  Fogarty 

(2  Cox's  Grim.  Cas.  105 ;  10  Ir.  LawR.  53,  S.  C),  I  had  not  been  jadgment. 

present  at  the  argument  of  that  case,  and  was  not  aware  of  it. 

The  prisoner  was  convicted  of  an  offence  similar  to  the  present, 

and  on  a  similar  form  of  indictment ;  that  case  I  think  an  answer 

to  the  argument,  that  a  crime  may  not  be  an  offence  within  one 

clause  of  the  section,  merely  because  it  falls  within  the  terms  of 

another.  In  M^DermoWs  case  (R.  &  R.  356),  the  indictment  charged 

that  the  prisoner,  with  a  bayonet,  "  did  strike  and  cut  the  said 

John  Smith  with  intent  to  kill  and  murder,"  and  the  evidence  was, 

that  the  wound  was  inflicted  by  stabbing,  and  that  a  punctured 

wound  was  inflicted,   and   not  by  cutting.     As  to  the   second 

objection  in  this  oase,  that  there  were  distinct  counts  on  some 

of  which  there  were  no  findings,    still,   how    could   the  judge 

below  give  way  to  the  notion  that  these  charged  separate  and 

distinct  offences  ?     Therefore,  taking  it  in  a  plain  common-sense 

view,  when  the  jury  had  found  the  prisoners  guilty  on  one  of  the 

counts,  it  became  immaterial  to  consider  the  others,  therefore  by 

operation  of  law  they  were  discharged  firom  the  necessity  of  giving 

any  verdict  upon  them. 

Moore,  J. — ^I  fully  concur  in  the  opinion  which  has  been  pro- 
nounced bymy  learned  brothers,  and  think  that  there  can  benodoubt 
upon  the  subject ;  I  think  that  there  were  two  objects  in  the  con- 
templation of  the  Legislature  :  first,  cases  where  there  is  a  direct  act 
done  to  the  individual  by  a  party  intending  to  commit  murder ; 
secondly,  where  an  injury  is  inflicted  by  any  other  means.     I  do 
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Shba  '      not  know  anything  in  tlie  act  by  reason  of  which  you  should  limit 

^'         the  meaning  of  the  word  ''  wound "';  I  think  that  there  is  nothing 

^DwyI^^  whatever  which  could  come  under  the  meaningof  the  word  "wound/' 

r.  which  is  not  within  the  meaning  of  the  statute.     To  cut,  or  stab, 

Thb  QusBir.  Qp  wound,  is  a  direct  act  done  to  the  party  by  ihe  prisoner,  but 

W4miidfe7  with  t-'i^re  may  be  other  ways  o£  inflicting  injury  equally  criminal,  and  I 

inteat^  I  vioL   can  easily  understand  that  a  man  might  go  out  intending  to  commit 

c.  85, 8i  2.       murder  by  an  act  not  done  directly  to  the  individual>  but  having 

a  direct  tendency  to  take  away  life,  and  that  I  think  iB  the  case 

contemplated  by  the  act  in  the  last  clause  of  the  second  section. 

Afl  to  the  second  objection,  it  appears  to  me,  aa  the  Lord  Chief 

Justice  hafi  said,  difficult  to  see  why  a  judgment  on  a  proper  count, 

and  a  proper  finding,  is  to  be  vitiated,  because  there  has  been  no 

finding  on  other  counts  in  the  indictment. 

Judgment  affirmed. 

The  prisoners,  who  had  been  brought  up  to  the  bar  of  the  court, 
were  ordered  to  be  remanded. 


COMMISSION    OP    OYER   AND    TERMINER   AND 

GENERAL  GAOL  DELIVERY  FOR  THE 

COUNTY  AND  CITY  OF  DUBLIN. 

August  9, 1848. 

(Before  Pioot,  C.B.,  and  Pennbfathbe,  B.) 

Rbo.  V,  Prbndbb.  (a) 

Statute  11  ^  12  Vict.  c.  11 — Arms  Act. 

By  the  statute  11  ^12  VicU  c.  11,  it  is  enacted,  that  every  person  who 
shall,  after  the  day  named  in  a  notice  specified  by  the  act,  have  in  his,  her, 
or  their  custody,  power,  oi*  possession,  any  gun,  pistol,  or  other  firearm, 
or  part  or  parts  of  any  gun,  pistol,  or  firearm,  or  any  sword,  cutlass,  vtck, 
or  bayonet,  or  any  buUUs,  gunpowder,  or  ammunition,  contrary  to  ^  pro^ 
visions  of  the  act,  shall  be  guilty  of  a  misdemeanor. 

Held  that  a  pihe^head  about  ten  inches  long,  oap(d>le  of  being  grasped  in 
like  hand,  and  used  offensively,  but  which  had  no  pikestaff  or  handle 
attached  to  it,  though  it  was  fitted  to  receive  one,  was  a  pike  within  the 
meaning  of  the  statute,  notwithstanding  the  separate  enumeration  in  the 
previous  statute,  47  Cho.  3,sess.  2,  c.  bi,ss.  10  ^  11,  of  pikes,  andpike-heads. 


THE  prisoner,  who  was  indicted  under  the  provisions  of  the 
statute  11  &  12  Vict.  c.  ll,for  havinghadapikeinhisposses- 
sionon  the  28th  July  last,  within  aprockimed  district,  without  being 
duly  authorized,  pleaded  guilty,  stating  that  he  was  a  smith  by 

(a)  Reported  by  W.  St.  LaaxB  BABmaxON,  Baq.,  Barristei^t-Law. 
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inde,  and  liad^  long  before  the  act  came  into  operation  (two  years        Reo. 
ago)^  made  the  weapon  as  a  toy  for  his  son^  a  Httle  boy  about  ten  ^' 

or  twelve  years  old.   The  article  foand  heins  produced,  it  appeared        

that  it  was  merely  a  pike-head,  no  handle  or  pikestaff  being  Arms  Act, 
attached  to  it,  and  was  smaller  than  such  weapons  usually  are,  the  ^^^  ^^  ^*^* 
blade  being  about  four  or  five  inches,  and  the  part  fitted  to  receive  ^ 
a  handle  about  six  inches  in  length.    Under  these  circumstances, 

/.  A.  Currcm,  for  the  prisoner,  proposed  to  give  evidence  of 
the  good  character  of  the  prisoner,  but  the  counsel  for  the 
crown  seeking  to  draw  a  distinction  unfavourable  to  the  prisoner 
between  the  present  case  and  those  of  certain  persons  who  had, 
at  this  same  sessions,  pleaded  guilty  to  indictments  under  the 
same  statute,  for  having  had  guns  in  their  possession  without 
being  duly  authorized,  Ourran  then  submitted  that  the  pos- 
session of  the  article  produced  was  not  an  offence  within  the 
statute.  It  is  not  a  pike,  it  is  only  a  pike-head,  a  part  of  a 
pike ;  the  words  of  the  statute  are,  that  ^^  every  person  who,  after 
the  day  named  in  such  last-mentioned  notice,  shall  have  in  his, 
her,  or  their  custody,  power,  or  possession,  any  gun,  pistol,  or 
other  firearm,  or  part  or.  parts  of  any  gun,  pistol,  or  firearm,  or 
any  sword,  cutlass,  'pike,  or  bayonet,  or  any  bullets,  gunpowder,  or 
ammunition,  contrary  to  the  provisions  of  this  act,  shall  be  guilty 
of  a  misdemeanor.'^ 

Pennsfathbb,  B. — The  act  does  not  extend  to  any  portion  of  a 
pike,  and  we  must  hold  this  to  be  a  pike  to  sustain  the  indictment. 

Curran. — ^The  47  Gteo.  3,  sess.  2,  c.  54,  ss.  10  &  11,  enumerates 
pikes  and  pike-heads,  showing  thereby,  that  there  is  a  legislative 
distinction  between  the  two  things,  a  pike  and  a  pike-head ;  the 
10th  section  gave  an  authority  to  justices  of  the  peace  to  withdraw 
his  license  from  any  blacksmith  who  was  proved  to  have  made,  or 
knowingly  suffered  to  be  made  in  his  fbrge,  ^^  any  pike  or  p^e« 
head/'  and  the  11th  section  enacted  that  any  smith  or  other 
person  '^  who  shall  make,  or  assist  in  making,  any  pike  or  pike- 
nead,  without  a  license  from  the  Master-Greneral,  lieutenant- 
Oeneral,  or  Surveyor-General  of  the  Ordnance,  he  shall,  being 
thereof  lawfully  convicted,  be  adjudged  a  felon/' 

Pennbfathbb,  B. — When  the  Legislature  came,  with  that 
statute  before  them,  to  make  the  present  act,  they  must  have 
understood  an  article  of  this  kind  to  be  a  pike. 

Piaorr,  C.  B. — It  may  be  more  dangerous  than  if  it  had  a 
handle  ;  there  might  be  an  article  which  was  a  pike-head  which 
could  not  be  used  offensively,  but  this  article  might  be  uaed 
offensively  without  any  timber  being  attached  to  it. 

Currcm  then  sought  that  the  prisoner  might  be  at  liberty  to 
withdraw  his  plea  of  guilty,  which  the  court  refused  to  allow. 

The  prisoner  was  sentenced  to  one  month's  imprisonment,  but 
was,  on  a  subsequent  day,  before  the  session  had  terminated, 
discharged  by  the  court  upon  a  medical  certificate,  that  he  was 
labouring  under  a  disease  of  the  heart,  which  rendered  confinement 
injurious  to  him. 
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CROWN  CASE  RESERVED. 

April  29,  1848. 

(Before  all  the  Jndges  except  Aldkrson,  B.,  Colebidok,  J., 

and  Maulb,  J.)  (a) 

Reo.  v.  Henbt  F.  Tufts,  Jemima  Tupts,  and  William  Tylnet, 

Forgery — Evidence  of  intention  to  defraud. 

An  indictment  for  forging  a  will,  charged  an  intent  to  defraud  a  person  or 
persons  unknown. 

It  was  proved  that  the  prisoner  was  the  son  of  the  deceased,  whose  vnll 
was  forged;  and  although  one  of  the  witnesses  stated  that  he  had  heard 
a  rumour  that  the  deceased  had  had  another  son  by  aform/er  marriage, 
of  whose  existence,  however^  he  knew  nothing,  except  by  report,  there 
was  no  other  evidence  of  any  former  marriage,  or  any  children  of  such 
marriage. 

Held,  that  there  was  not  sufficient  evidence  of  an  intention  to  defraud  any 
one,  to  support  a  conviction, 

^f^HB  prisoners  were  indicted  for  forgery  at  the  Spring  Assizes 
A  for  tlie  County  of  Norfolk,  before  Coltman,  J.,  and  Henry 
Ford  Tofts  was  found  guilty  on  tlie  sixth  count,  but  the  other 
prisoners  were  acquitted. 

The  learned  judge  entertaining  some  doubt  as  to  the  propriety 
of  the  conviction  of  H.  F.  Tufts,  reserved  the  following  case : — 

'^  The  prisoners  were  tried  before  me  at  the  last  assizes  for  the 
county  of  Norfolk,  for  forgery. 

^^  It  is  unnecessary  to  advert  to  the  first  and  second  counts,  as 
the  proof  was  clearly  insufficient  to  support  those  counts. 

''The  third  count  charged  the  prisoners  with  forging  the  will 
of  William  Tufts,  deceased,  with  intent  to  defraud  the  heir-at- 
law  of  the  said  William  Tufts. 

''  The  fourth  count  charged  them  with  uttering  the  will,  know- 
ing it  to  be  forged,  with  the  like  intent. 

''  The  fifth  count  charged  them  with  forging  the  will  with  intent 
to  defraud  a  certain  person  or  persons  whose  names  are  unknown 
to  the  jurors, 

*'  The  sixth  count  charged  them  with  uttering  the  will,  know- 
ing it  to  be  forged,  with  the  like  intent,  as  charged  in  the  fiftii 
count. 

"  Two  questions  of  law  arose  in  the  course  of  the  trial. 

''  The  first  was,  whether  the  will  could  be  produced  and  used  in 
evidence. 


(a)  Reported  by  A.  Brtlbston,  Esq.,  Barrister-at-Law. 
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"  The  will  was  in  the  possession  of  Mr.  Grarwood,  an  attorney.  Rko. 

"  Mr*  Garwood  stated  that  Jemima  Tufts  came  to  him  in  the  *'• 

latter  part  of  Jnly  or  the  beginning  of  August ;  that  she  had^  on  a        ^^d 
preyious  occasion^  consulted  him  about  some  professional  matters^      othkbs. 
on  which  he  had  advised  her  though  he  had  not  ever  made  any 
charge  for  that  advice.  ^"^^IL- 

''  He  said  that  when  she  came  in  the  latter  end  of  July  or  the  Eridence. 
beginning  of  August,  she  brought  a  paper  with  her  (which  was  in 
fact  the  forged  will),  that  he  judged  from  what  she  said  that  she 
came  to  consult  him  as  to  that  document;  that  it  was  for  the  pur- 
pose of  enforcing  the  document. 

''  She  said  further,  '  she  did  not  come  to  consult  me  as  to  what 
her  rights  were,  but  that  I  might  enforce  her  rights  under  it/ 

'^  It  was  objected  on  behalf  of  the  prisoners,  that  Mr.  Garwood 
could  not  be  aUowed  to  broduce  the  document  in  question,  for 
which  the  case  of  Bex  v.  Smith  (Phillips  on  Evid.  9th  edit.  p.  171), 
was  cited. 

"  On  the  other  side.  Beg.  v.  Avery  (8  Oar.  &  P.  596) ;  Beg,  v. 
JoThes  (1  Den.  166) ;  Beg.  v.  Fa/rley  (1  Den.  197) ;  WUsan  v. 
RastaU .  (4  T.  B.  753),  were  relied  on.  I  considered  the  effect  of 
Mr.  Garwood's  evidence  to  be,  that  the  document  was  committed 
to  him  not  to  be  kept  as  a  confidential  deposit,  but  in  order  that 
it  might  be  exhibited  in  court  for  the  purpose  of  enforcing  her 
rights,  and  thought  it  under  the  circumstances  advisable  to  receive 
the  document  in  evidence,  with  the  view  of  obtaining  the  opinion 
of  the  judges  on  the  point. 

'^  The  second  question  in  the  case  arose  as  follows  : — 

"  The  prisoner  Henry  Ford  Tufts  was  the  son  of  William  Tufts 
whose  will  was  forged. 

"  Mr.  Gturwood  stated  that  he  had  heard  that  William  Tufts 
had  had  a  son  by  a  former  marriaee,  but  had  never  seen  any 
reputed  child  or  children  of  the  first  marriage,  and  knew  nothing 
of  their  existence  except  by  report.  No  other  evidence  was 
offered,  to  prove  that  there  had  been  any  former  marriage,  or  any 
children  of  the  marriage. 

"  I  thouKht  that  under  the  circumstances  the  allegation  of  an 
intent  to  defraud  the  heir-at-law  of  William  Tufts  was  not  sup- 
ported, there  being  no  proof  of  there  ever  having  been  any  heir- 
at-law  except  the  prisoner  Henry  Ford  Tufts  ;  but  as  the  forgery 
was  clearly  proved,  and  it  appeared  highly  improbable  that  such  a 
forgery  should  be  committed  except  for  the  purpose  of  defrauding 
some  one,  I  left  the  question  to  the  jury  upon  the  fifth  and  sixth 
counts,  and  they  found  Henry  Ford  Tufts  guilty  on  the  sixth 
count,  and  acquitted  the  other  prisoners.  But  as  I  entertained  a 
doubt  whether  a  prisoner  could  properly  be  convicted  on  such  a 
count  without  proof  that  the  forged  document  was  capable  of 
effecting  a  fraua  on  some  person  or  other,  I  reserved  the  point, 
and  I  request  the  opinion  of  the  judges  upon  it,  as  well  as  on  the 
former  point.*' 

Prend&rgast,  for  the  prisoner. — 1.  The  iBvidence  negatived  any 
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ETideDoe. 


intention  to  de&and,  for  the  prisoner  was  heir-at-law  of  the  de- 
ceased.    [CoLTMAN,  J. — ^It  did  not  appear  whether  the  property 
was  realty  or  personalty ;  whether  it  <was  leasehold  or  freehold. 
He  might  be  anxious  to  get  possession  of  some  cottage  rents.] 
The  presumption  is.  that  tiie  estate  was  in  fee  simple^  until  a  less 
interest  is  shown,     if  the  property  was  personal,  still  the  prisoner 
who  was  convicted,  and  one  of  those  who  were  acquitted,  were  the 
only  persons  who  would  be  entitled.     [Bolfe,  B. — The  jury  find 
an  intention  to  defraud  some  person  unknown ;  that  rather  implies 
that  they  supposed  there  had  been  a  former  wiU.     Goltkan,  J. 
— There  was  no  evidence  of  that.]     There  was  no  suggestion  of 
any  former  will ;  but  the  learned  judge  directed  the  jury  to  infer 
fi^ud  from  the  improbability  that  such  an  act  should  have  been 
committed  without  any  intention  to  defraud.     That  intention  is 
generally  inferred  from  the  consequence  of  the  act ;  thus,  passing 
a  forged  acceptance  implies  an  intention  to  defraud  the  acceptor  in 
consequence  of  the  legal  operation  of  the  instrument ;  yet,  gene- 
rally, the  real  intention  is  not  to  defraud  him,  but  some  other 
person.     Here,  however,  there  is  no  person  who  could  be  de- 
frauded ;  and  therefore  there  is  no  ground  for  the  presumption. 
[Pabkb,  B. — ^If  there  were  any  persons  who  had  purchased  any 
of  the  property  from  the  heir*at-law  they  might  be  defrauded.] 
Nothing  of  the  sort  was  proved.     2.  The  will  was  not  admissible ; 
it  was  a  privileged  communication.     [Pollock,  G.  B. — ^This  point 
has  been  quite  recently  decided  in  Beg,  v.  Fa/rley  (1  Den.  G.  G. 
197 ;  2  Gel's  Grim.  Gas.  82.)]     That  ca^e  is  distinguishable.     The 
witness  in  that  case  was  not  tibe  prisoner's  attorney.     So  in  Reg,  v. 
J(yiie8  (1  Den.  G.  G.  166;  S«  G.,  nom.  Reg.  v.  Hcuywcurd,  2  Gox's 
Grim.  Gas.  23),  the  prisoner  sent  the  forced  instrument,  amongst 
other  papers,  to  his  attorney,  ostensibly  tor  professional  purposes, 
but  in  truth,  as  the  learned  judge  thought,  that  the  attorney  might 
find  it  and  act  upon  it ;  and  the  case  was  decided  upon  the  ground 
that  the  will  was  not  put  into  the  attorney's  hands  in  professional 
confidence.     Wilson  y.  Rastall  (4  T.  B.  753),  has  no  application  to 
this  case.     R.  v.  Smith  (1  Phil.   Bvid.  171),  is  an  authority  in 
favour  of  the  prisoner,  and  is  distinguished  by  Mr.  Philips  from 
JR.  V.  Avery  (8  Gar.  &  P.  596),  where  Patteson,  J.  held  B.  v.  Smith 
not  to  be  law.     [Patteson,  J. — ^No  sentence  was  passed  in  R.  v. 
Avery,  because  the  prisoner  pleaded  guilty  to  another  indictment ; 
but  in  that  case  I  am  reported  to  have  said  something  too  strong 
about  jR.  V.  Smith,  which  is  certainly  distinguishable  from  jB.  v. 
Avery."]     So  is  this  case. 

Parke,  B. — Suppose  it  were  given  for  the  purpose  of  being 
shown  to  a  tenant  in  possession,  would  it  be  privileged  ?  And  on 
the  other  hand,  if  title  deeds  are  given  to  an  attorney  to  be  used 
for  the  benefit  of  the  party  giving  them,  can  he  be  required  to 
produce  them  against  lum  ? 

Wilde.  G.  J. — K  title  deeds  are  entrusted  to  an  attornej  as 
an  attorney,  can  it  be  doubted  that  he  is.  not  at  liberty-io  produce 
them  ? 
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LoBO  DbIimAh^  C.  J. — But  if  a  forged  and  &lfie  inBtniment  is  Rbo^ 

ghren  to  an  attorney^  ought  he  not  to  take  it  to  a  magiattate  ?  ^• 

WiLM,  C.  J. — 1  api^ehend  that  the  magistrate  could  not  re-         "™ 

ceive  the  statement.  cyraBiia. 

OvT,  adv.  vtdt.  

Forgorj. 

Afterwards  the  judges  who  heard  the  ar^ment  held  that  the  E-iajTT" 
conviction  was  wrong,  on  the  ground  that  there  was  no  evidence 
of  any  intention  to  defraud  any  person. 

CoiivicUon  held  bad. 


EXCHEQUER  CHAMBER. 
June  24. 
(Error  from  the  Queen's  Bench.) 

DOUGIAS  t;.  ThB  QTTESK.(a) 

Information  under  38   Geo.  S,  c,  62,  a.  62— ^orw  of  judgment^^For* 

feiture^^Imprisonmeni  until  payment. 

An  information  against  an  officer  of  the  East  India  Company  fw*  receiving 
gifts,  under  83  C^eo,  Z,  c.  62,  s.  62,  ivhich  follows  the  words  of  the 
statute,  is  sufficient  after  verdict,  and  it  is  unnecessary  to  allege  the 
receipt  of  the  money  to  have  been  extorsive  or  colore  officii,  or  whose 
money  was  received,  or  (Platt,  B.,  dubitante),  to  negative  that  it  woe 
received  for  the  use  of  the  Queen. 

The  judgment  for  the  offence  was,  that  the  defendant  should  pay  a  fine, 
and  should  forfeit  a  sum  of  money,  being  the  full  value  of  the  gift,  and 
that  defendant  should  be  imprisoned  until  he  should  have  paid  the  fine  and 
forfeiture.  The  gift  consisted  of  rupees,  and  their  value  at  the  time  of 
the  receipt  of  them  was  found  by  the  jury. 

Held,  first,  that  as  the  gift  was  money,  there  was  no  option  to  exercise, 
whether  the  gift  or  the  value  of  it  should  be  forfeited,  and  that  thertfore  . 
the  judgment  was  light ;  secondly,  that  the  value  of  the  rupees  was 
properly  estimated  at  the  time  when  the  defendant  received  them;  and, 
thirdly,  that  the  forfeiture  being  part  of  the  punishment,  the  court  had 
power  to  order  imprisonment  until  it  was  paid. 

INFORMATION  upon  the  33  Geo.  8,  c.  52,  s.  62.    The  second     douolas 
count  of  the  indictment  stated  that  Archibald  Douglas,  Esq.,          »• 
late  of,  Ac,  being  a  British  subject,  on  the  ISth  of  Nov.  1839,  and    ThbQubbn 
for  a  lon^  space  of  time  then  next  following,  to  wit,  until  the  1st  Misdameuor. 
day  of  May,  a.d.  1841,  held  and  exercised  [a  certain  office  in  the       "— 
Esust  Indies,  under  the  East  India  Company,  to  wit,  the  office  of        ^ 

(a)  Reported  by  A.  Bxttlbotoh,  Esq.,  Btrriater-at-Uw.  38  Gao.  8,  o.  5«, 
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D0UQT.AS     resident  at  Tonjore^]  {a)  and  during  all  that  time  resided  in  the 

Thk  Qukek    "^^^  Indies  aforesaid^  to  wit,  at  Tanjore  aforesaid ;  and  that  the 

.'    '   said  Archibald  Douglas,  so  being  a  Brilish  subject  as  aforesaid, 

Mbdemesnor.     whilst  he  held  and  exercised  the  said  office  of  resident  at  Tanjore, 

SaJe  ofrfice*     ^  *^®  "^^^  Indies  aforesaid,  as  aforesaid,  and  whilst  he  resided  in 
'     the  East  Indies  as  aforesaid,  and  within  six  years  before  the  filing^ 

83  6eo.8,c  6S.  of  this  information,  that  is  to  say,  on  the  1st  day  of  January,  A.D. 
1840,  in  the  East  Indies  aforesaid,  to  wit  at  Tanjore  aforesaid, 
unlawfully  did  receive  of  and  from  a  certain  person,  called  Sevajee 
Rajah,  in  the  East  Indies  aforesaid,  a  certain  sum  of  money,  that 
is  to  say,  the  sum  of  8,000  rupees,  being  of  the  value  of  800Z.,  of, 
lawfi^l  money,  &c.,  and  against  the  statute  in  that  case  made  and 
provided,  whereby  and  by  force  of  the  said  statute,  the  said 
Archibald  Douglas  was  guilty  of  extortion  and  a  misdemeanor, 
and  by  force  of  the  said  statute  forfeited  the  said  sum  of  800Z.,  of, 
Ac,  being  the  value  of  the  said  8,000  rupees  so  received  by  the 
said  Archibald  Douglas  aforesaid.  There  were  many  other  counts 
in  the  information ;  but  it  is  unnecessary  to  set  them  out.  In  last 
Michaelmas  Term  (Nov.  22nd),  a  nolle  prosequi  having  been 
entered  upon  some  of  the  counts,  judgment  was  given  against  the 
defendant  in  the  Cfeurt  of  Queen^s  Bench  in  the  foUowing  form  : — 

Informatioo.  ^'  That  for  the  extortions  and  misdemeanors  in  the  said  second, 
third,  fifth,  eleventh,  fourteenth,  seventeenth,  eighteenth,  nine- 
teenth, and  thirty- seventh  counts  respectively  mentioned,  the  said 
Archibald  Douglas  do  pay  certain  fines  (specifying  them)  to  our 
said  Lady  the  Queen,  and  be  imprisoned  in  the  Queen's  prison  for 
the  space  of  twelve  calendar  months  ;  and  also,  that  the  said 
Archibald  Douglas,  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  do  forfeit  to  our  said  Lady  the  Queen  the  several 
sums  (specifying  them),  being  the  full  value  of  the  gifts  or  presents 
in  the  said  second,  third,  fifth,  eleventh,  fourteenth,  seventeenth, 
eighteenth,  nineteenth,  and  thirty-seventh  counts  respectively 
.  mentioned;  and  that  the  said  Archibald  Douglas  be  imprisoned  in 
the  said  prison,  and  there  be  kept  until  he  shall  have  paid  to  our 
said  Lady  the  Queen  the  said  several  fines  and  every  of  them 
respectively,  and  also  the  said  several  forfeitures  and  every  of  them 
respectively.^'  The  finding  of  the  jury  was  set  out  on  the  record 
as  follows : — "  That  the  jurors  say,  upon  their  oath,  that  the  said 
Archibald  Douglas  is  guilty  of  the  premises  charged  upon  him  in 
and  by  each  of  the  second,  third,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  thirteenth,  fourteenth,  seventeenth,  eighteenth, 
nineteenth,  thirty-seventh,  and  forty-third  counts  respectively  of 
the  information  above  specified,  in  manner  and  form,  &c.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  say  that  the  said 
Archibald  Douglas  is  not  guilty  of  so  much  of  the  said  premises  as 
are  charged  upon  him  in  and  by  each  of  the  said  first,  fourth, 
tweMth,  thirteenth,  sixteenth,  twentieth,  twenty-first,  twenty- 
second,  twenty-third,  twenty-fourth,  twenty-fifth,   twenty-sixth, 

(a)  The  words  in  the  braoketewere  in  the  first  count,  hot  inoorporated  into  the  seoond  by 
the  words  "  ssid  oflke.*' 
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twenty-seyentli^    tweniy-eighth^  twenty-ninth,  thirtietli,  thirty-     Douglas 
first,  thirty-second,  thirty-third,  thir^-fonrth,  thirty-fifth,  thirty-   ^^^  q^ek. 

sixth,  thirty-eighth,  thirty-ninth,  fortieth,  forty-first,  forty-second,        

forty-third,  forty-fourth,  forty-fifth,  forty-seventh,  forty-eighth,  Miademeanor. 
forty-ninth,  fiftieth,  fifty-first,  fifty-second,  fifty-third,  fifty-fourth,  g^^  oToffice. 

fifty-fifth,  fifty-sixth,  fifty-seventh,   fifty-eighth,  fifty-ninth,  and        

sixtieth  counts  respectively  of  the  information  above  specified,  in  83  Geo.  8,  c  52. 
manner  and  form  as  the  said  Archibald  Douglas  hath,  by  pleading 
for  himself,  above  alleged.  [And  the  said  jurors,  upon  their 
oath  aforesaid,  do  ftirther  say,  that  the  s«m  of  money  received  by 
the  said  Archibald  Douglas,  as  in  the  said  second  count  mentioned, 
was  the  sum  of  8,000  rupees ;  and  that  the  said  sum  of  8,000 
rupees,  at  the  time  of  the  receiving  thereof  by  the  said  Archibald 
Douglas,  was  of  the  value  of  766L  18/f.  4d.  of  lawful  money  of 
Great  Britain,  being  at  the  rate  of  Is.  lid.  for  each  and  every  of 
the  said  rupees.'^]  {a)  There  was  a  similar  finding  applicable  to  the 
other  counts.  The  following  (among  others)  were  the  errors 
assigned : — First,  that  the  information  is  insufficient  in  law,  and 
that  the  matters  contained  in  the  second,  third,  &c.,  counts  of  the 
said  information  respectively  are  not  sufficient  in  law  to  warrant 
the  judgment  aforesaid  against  him  the  said  Archibald  Douglas,  Information. 
upon  those  counts  respectively,  or  upon  either  of  them.  Secondly, 
that  the  second,  third,  &c.,  counts  do  not,  nor  does  any  of  them, 
show  any  offence  against  any  statute,  or  against  any  of  the  laws  of 
this  realm.  Thirdly,  that  judgment  is  given,  that,  for  the  extor- 
tions and  misdemeanors  in  the  said  second,  third,  &c.,  counts 
respectively  mentioned,  the  said  Archibald  Douglas  do  pay  certain 
fines  in  the  said  judgment  in  that  behalf  particularly  mentioned,  to 
our  Lady  the  Queen,  and  be  imprisoned  in  the  Queen's  prison  for 
the  space  of  twelve  calendar  months ;  and  also  that  the  said  A.  D., 
in  pursuance  of  the  statute,  &c.,  do  forfeit  to  our  said  Lady  the 
Queen,  the  several  sums  in  the  said  judgment  mentioned,  being  the 
fullvalueof  thegifts  or  presents  in  the  said  second, third, &c.,  counts 
respectively  mentioned;  andthat  the  said  A.  D.  bedmprisoned  in  the 
saidjprison,  and  there  be  kept  until  he  shall  have  paid  to  our  Lady 
the  Queen  the  said  several  fines  and  every  of  them  respectively, 
and  cJso  the  said  several  forfeitures  Imd  every  of  them  respectively; 
whereas  such  judgment  is  not  warranted  or  authorized  by  the  laws 
of  this  realm.  Fourthly,  that  the  verdict  of  the  jurors,  so  far  as 
relates  to  the  second,  &c.,  counts  is  not  sufficient  in  law,  and  is  not 
sufficient  in  law  to  warrant  the  aforesaid  judgment,  so  far  as  the 
same  relates  to  those  counts  respectively,  and  each  of  them. 
Joinder  in  error. 

(a)  The  pastage  between  the  brackete  was  an  amendment  made  bj  oonaent  during  the 
argument. 
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^""^"^  Jrnie  19  cmd  28. 

Thb  Qubbw.       Before  Wildb,  0.  J. ;    Paekb,  B.  ;  Aldbbson,  B.  ;  Coltma*, 
Misdemeanor.  Maulb,  and  Cbbsswbll,  JJ.  ;  and  PiATT,  B.,  on  the  first  day  ; 
and  the  same  Judges^  except  Wildb,  C.  J.,  on  the  second. 

" ^        Peacock,  for  the  plaintiff,  in  error. — The  first  question  is  as  to 

83  Geo.  3,  e.  52.  the  true  construction  of  s.  62  of  33  Geo.  3,  c.  52  ;  and  it  is  sub- 
mitted that  the  mere  reoeipt  of  a  gift  by  a  person  holding  an  office 
is  not  an  offence  under  that  section,  unless  it  be  received  in  con- 
nexion with  the  office,  that  is,  by  virtue  or  under  colour  of  the 
office ;  otherwise  a  gift  from  one  brother  to  another,  if  the  IfiAiter 
happened  to  hold  office  in  India,  would  subject  the  latter  to  the 

Senalties  of  this  st-atute.     This  information,  therefore,  is  fatally 
efectiye  for  want  of  an  averment  that  the  gift  was  received 
colore  officii  or  extorsive,  which  is  always  found  in  indictments  for 
extortion  (Co.  Lit.  368  b.)     [Pabkb,  B. — ^But  this  is  after  verdict, 
and  the  information  follows  the  words  of  the  statute.]     The 
21st  sect,  of  7  &  8  Greo.  4,  c.  64,  does  not  apply.    It  implies  to 
indictments  or  informations  for  felony  or  misdemeanor ;  but  this  is 
an  information  for  forfeitures.     [Aldbbson,  B. — ^The  offence  is  a 
misdemeanor,  and  the  forfeiture  is  only  part  of  the  punishment.] 
argo^t. '      That  statute,  at  all  events,  applies  only  to  felonies  and  misde- 
meanors committed  in  this   country.     [Ckbsswbll,   J. — ^Would 
it  not  to  murder  on  the  high  seas  ?     Maulb,  J. — If  the  trial  of 
the  indictment  or  information  is  in  England,  the  case  is  within 
the  statute.]     Peacock  referred  to  ss.  140  and  141  of  the  33  Geo.  3, 
c.  52,  to  show  that  the  mode  of  proceeding  in  India  is  different  from 
that  adopted  in  England,  and  that  this  offence  might  have  been  pro- 
secuted there.    If  the  view  taken  by  the  Court  of  Queen^s  Bench 
is  right,  the  statute  would  apply  to  presents  from  England  if  re- 
ceived in  India.     [Aldbbson,  B. — ^Why  is  it  to  be  restricted  to 
presents  in  India  ?]     They  are  alone  contemplated  by  the  statute ; 
and  if  the  words  in  the  statute  are  so  large  as  to  comprehend 
cases  clearly  not  within  it,  it  is  not  sufficient  in  an  indictment  to 
follow  the  words  of  the  statute :  {Rexy.  McGregor,  3  Bos.  &P.  106.) 
Here  the  statute  makes  the  receipt  of  certain  pfts  extortion;  but  it 
does  not  do  away  with  the  necessity  of  making  the  information  a 
good  information  for  extortion  at  common  law.     In  Beg.  v.  Bwynea 
(Salk.  680,  681),  it  is  said  that  *^  a  man  cannot  be  charged  with 
extortion  without  charginghimwith  acting  extorsive,  and  that  extor- 
sive  et  colore  officii  are  words  as  necessary  as  "proditorie  etfeUnde/^ 
[Pabkb,  B. — -Would  not  the  62nd  section  apply  to  a  gift  to  a 
judge ;  and  yet  that  would  not  be  extorsive  ?     Platt,   B. — ^The 
words  are,  that  the  receipt  of  the  gift  shall  be  'deemed  and  taken '^' 
to  be  extortion.     It  is  not  extortion  within  the  definition  of  that 
offence  in  Beawfage's  case  (10  Rep.  102  a.)]     Fleteher  v.  Oalthrop 
(6  Q.  B.  880),  is  another  authority  to  show  that  it  is  not  sufficient  to 
follow  the  words  of  the  statute.     (He  also  referred  to  Com.  Dig. 
Extortion.)     2.  The  information  is  bad  for  not  showing  ''for  whose 
use^^  the  gift  was  received.     [Pabke,  B. — The  statute  says,  for 
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whose  ose  soever  it  is  received^  it  shall  be  deemed  extortion.]  It  is     Douolab    * 
consistent  with  thisinformation  that  the  gift  mayhavebeen  received  -.     q^j^^ 

for  the  nse  of  the  Qaeen.  This  shows  the  necessity  of  the  averment.        

(Paskb,  B. — ^The  word  "  person"  must  be  construed  to  include  Misdemeanor. 
tiie  Queen.     Maule^  J. — Officers  of  the  court  are  prohibited  g^j^  J^^ 

firom  receiving  gifts  not  only  pretended  to  be  for  other  persons^  but        

which  really  are  so.]  The  information  ought^  at  all  events^  to  state  33  0«o.  5,  o.  52. 
whether  it  was  received  by  the  defendant  for  himself  or  for  the  use 
of  some  other  person ;  otherwise  it  does  not  foUow  the  words  of  the 
section,  and  m>on  that  ground  the  7  &  8  Greo.  4,  c.  64,  s.  21,  does 
not  apply  :  (Com.  Dig.  Inform.  D.  3.)  3.  The  information  does 
not  state  whose  money  was  received.  [Platt,  B.— -How  can  that 
be  material  ?  It  may  have  belonged  to  several.]  Beg.  v.  Maa-tm 
(8  Ad.  &  En.  481),  is  an  express  authority.  [Maulb,  J. — The 
gift  must  certainly  be  described.  But  here  it  is  described  as  8,000 
rupees.  Platt,  B. — ^Why  is  it  more  necessary  in  this  case  to 
state  whose  property  was  given  than  in  an  indictment  for  bribery 
or  a  plea  of  payment  ?]  Beg,  v.  Parker  (3  Q.  B.  292)  irequires  it : 
(Buss,  on  Gr.,  p.  695  n.)  If  it  was  not  known  whose  money  was 
received,  the  averment  might  be  in  that  form.  Restitution  may 
be  part  of  the  sentence ;  but  to  whom  is  restitution  to  be  made, 
except  the  party  whose  money  was  received  ?  {King  v.  Beg. 
7  Q.  B.  782,  795 ;  14  L.  J.  M.  C.  172.)  The  party  might  receive 
his  own  money.  [Parks,  B.— It  is  not  a  gift  if  the  party 
receives  his  own  money.]  Diade^a  case  (1  Lev.  95),  is  another 
authority.  The  second  important  question  arises  upon  the  Peacock's 
judgment,  which  forfeits  the  value  of  the  rupees.  The  words  »'g«™«n'- 
of  the  act  of  Parliament  are,  that  the  offender  ''  shall  forfeit  the 
whole  gift  or  present  so  received,  or  the  fuU  value  thereof/' 
and  the  judgment  ought  to  be  in  the  same  terms,  so  as  to 
give  the  defendant  the  option  of  forfeiting  either  the  gift  or  its 
value.  The  judgment  should  be  Uke  the  judgment  in  detinvs,  for 
the  chattel  or  its  value.  [Maule,  J. — Is  this  a  ''  valuable  thing'' 
received  as  a  gift,  or  is  it  a  ^'  sum  of  money  ?"]  It  is  a  foreign 
coin  which  cannot  be  treated  as  a  sum  of  money,  because  the  value 
of  it  varies ;  it  depends  upon  the  exchange.  The  judgment  should 
have  been  a  forfeiture  of  foreign  coins  called  rupees,  or  of  their 
value:  {AUorney-Oeneral  y.  Lcme,  Pajiker,  57.)  Under  sect.  63, 
an  order  may  be  made  to  restore  the  thing  forfeited.  If,  therefore, 
the  crown  has  the  option,  and  a  horse,  for  example,  which  was 
dead  at  the  date  of  the  judgment,  was  forfeited  and  ordered  to  be 
restored,  a  perpetual  imprisonment  might  be  the  consequence. 
Here  the  crown  has  made  the  selection,  and  the  information  is 
wrong  :  (Pie  v.  Westley,  Hob.  245.)  If  the  court  had  the  discre- 
tion, the  wrong  thing  is  claimed ;  but  at  aU  events  the  forfeiture 
is  no  part  of  the  punishment  upon,  this  information.  The  for- 
feiture may  be  levied  by  process ;  but  there  is  no  power  to  impri- 
son until  payment.  In  treason  and  felony  the  forfeiture  is  a  con- 
sequence and  not  part  of  the  judgment:  (33  Hen.  8,  c.  20). 
The  offence  is  made  extortion,  and  "  to  be  proceeded  against  and 
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'   DotTOLAs     pnnislied  as  each/'     Then^  in  addition  to  that  pnnishinent^  the 
_     ^'  statute  provides  that  the  gift  shall  be  forfeited;  bnt  the  nsnal 

""«^    '    proceedings  to  recover  a  forfeiture  must  be  taken^  in  order  to 
MisdeiDMinor.     enforce  the  latter  part  of  the  clause ;  and  there  is  no  doubt  that  if 
Sale  Toffioe,     *^®  thing  forfeited  Came  into  the  hands  of  a  third  party,  an  infor- 
1^        mation  in  devenerunt  might  be  filed  at  the  suit  of  the  crown  or  its 
33  060.3,0.52.  grantee  to  recover  either  the  gift  or  its  value :  (Manning,  Exch. 
Pr.  165,  166.)     This  judgment  should,  therefore,  have  omitted  the 
forfeiture  altogether,  or  follow  the  words  of  tiie  statute.     (He 
referred  to  8  Ann.  c.  9,  s.  75,  and  7  &  8  Geo.  4.  c.  53,  s.  69.) 
[Matjlb,  J.-r-May  not  the  clauses  as  to  forfeiture  and  restoration 
be  subject  to  the  implied  exception  ^^  if  the  thing  exists.^^  Besides, 
it  is  not  clear  that  this  is  a  case  of  forfeiture,  strictly  speaking.] 
The  rupees  are  chattels.    [Matjle,  J. — Not  so ;  the  defendant  could 
not  have  insisted  on  receiving  the  particular  rupees.]     The  court 
may  order  them  to  be  given  back.     [Matjlb,  J.— Sect.  68  puts 
the  chattels  and  their  valne  and  the  fine  upon  the  same  footing. 
It  is  not  cumulative.]     As  the  case  stands  at  present,  both  the 
thing  and  the  value  may  be  required  of  the  defendant ;  for  the 
value  is  forfeited,  and  the  thing  itself  may  be  ordered  to  be  re- 
stored to  the  giver.     [Maule,  J. — Does  it  mean  more  than  this, 
that  when  the  forfeiture  is  levied  the  court  may  order  restoration 
to  the  giver  ?]     At  all  events  there  is  no  power  to  order  imprison- 
ment until  the  forfeiture  is  paid.     [Paekb,  B. — ^Assume  the  judg- 
ment to  be   incorrect  in  that  respecTt,  will  it  vitiate  the  whole 
Pe«oock*8         judgment?      Aldbbson,  B. — That  matter  was  argued  in  (yOan- 
"K'^*"^         nelPs  case,  but  not  decided.]     The  cases  are  collected  in  11  CI.  & 
Fin.  212  ;  Bacon,  Ab.  Error,  M.  1  ;  here  there  is  one  entire  sen- 
tence of  imprisonment  until  all  the  fines  and  forfeitures  are  respec- 
tively paid.     Therefore,  if  any  part  is  bad,  it  is  bad  altogetner, 
and  judgment  must  either  be  affirmed  or  reversed :  (Yin.  Ab. 
Error  (B.)   i,  pi.  18,  19 ;  Pollett  v.  Forrest,  17  L.  J.  Q.  B.  291, 
12  Jur.    560;  Parker  v.  Harris,  Garth.  234;  Ghodier  v.   Piatt, 
Cro.  Car.  470.)     Lastly,  as  to  the  value  of  the  rupees,  it  ought 
to  have  been  estimated  at  the  date  of  the  conviction,  not  Ikt  the 
time  of  receiving  the  present :  {a)  (Com.  Dig.  Forfeiture,  B.  6.) 
There  could  be  no  election  whether  to  forfeit  the  thing  or  the 
value  before  conviction  ;  and  then  the  present  value  ought  to  be 
taken.  The  verdict  is  the  conviction:  (2  Saund.  148, 148  e,  6th ed.) 
[Maule,  J. — Suppose  the  goods  to  have  been  destroyed  before 
the  conviction,  what  would  be  the  value  of  them  ?]  Nothing;  but 
this  is  a  very  penal  statute,  and  the  forfeiture  is  not  a  part  of  the 
punishment  of  the  offence.     [Maule,  J. — Suppose  the  judgment 
to  be  given  in  the  alternative  for  the  thing  received  as  a  gift  or 
its  value,  surely  that  would  mean  its  value  when  received.] 

Sir  F.  Thesiger,  contr^. — ^This  information  is  in  the  form  held 
ffood  in  j^.  v.  Stevens  8f  Agnew  (5  East,  244) ;  and  the  judgment 
follows  the  form  given  in  4  Chit.  Crim.  Law,  371.     The  previous 

(a)  The  noord  did  not  sUtt  that  the  jorjr  bad  found  the  Talne ;  but  it  wai  amended  bj 
oonaent. 


CRIMINAL  LAW   CASBS.  169 

Stat.  13  Geo.  8,  c.  68,  is  confined  to  Asiatics ;  and  the  object  of  the     Douglas 
83  Geo.  8,  c.  52,  s.  62,  was  to  extend  the  provisions  of  the  24th  j^  qubdt. 

section  of  the  former  act  to  all  persons  holding  any  office  or       

employment.  The  object  of  the  section  is  not  limitation  but  exten-  MiadwneMior. 
aion,  and  therefore  the  words  are  introduced,  '*  whether  it  be  for  g^  of  oiBoe. 

the  use  of  the  party  receiving  the  same,  &c.,  or  of  any  other  per-        

son.''     This  information  purdues  strictly  the  words  of  the  act,  and  33  Geo.  3,c.  52. 
therefore^  after  verdict,  7  Qeo.  4.  c.  64,  s.  21,  cures  all  defects. 
That   statute  is  applicable  to  every  indictment  or  information 
which  can  be  tried  in  this  country,  though  the  offence  may  be 
oommitted  out  of  it.     (He  referred  also  to  sects.  23  &  24.)     It  is 
possible  that  the  words  of  the  62nd  section,  taken  literally,  may 
indude  some  cases  which  would  not  be  within  the  intention  of  the 
Legislature ;  but  certainly  many  gifts  from  near  relations  might 
be  within  the  meaning  of  the  statute,  snd  it  would  be  impossible 
to  finame  words  admitting  one  but  excluding  the  other  class  of 
cases.     The  information,  therefore,  is  sufficiently  certain,  without 
explaining  the  nature  of  the  gift  or  the  person  from  whom  it  came. 
Neither  is  an  allegation  necessary  that  the  gift  was  received  extor- 
sive or  colore  officii  :  the  class  of  cases  referred  to  in  Co.  Litt.  368  b, 
and  10  Bep.  102  a,  is  entirely  different.     It  is  not  received  colore 
officii  in  the  sense  there  adverted  to,  but  on  account  of  his  filling 
the  office.     [Maule,  J. — ^You  say  that  the  statute  makes  the  re-  sirF.Tbengtr'fl 
ceipt  of  the  present  by  the  officer  conclusive  evidence  that  it  has  all  »if«ani«»t« 
the  requisites  of  extortion  without  setting  them  .out.]     Secondly, 
it  is  immaterial  whose  money  was  received,  and  the  cases  cited 
relating  to  larceny  and  embezzlement  are  not  applicable.     Ex  vi 
termini  in  this  case  it  cannot  be  the  party's  own  money,  because,  if 
so,  it  would  not  be  a  gift.    If  it  would  be  a  gift,  then  it  is  within 
the  statute.     [Platt,  B. — ^In  a  plea  of  payment  the  money  is 
not  described  as  the  money  of  the  party  paying.     Pabkb,  B.— 7 
Ton  need  not  trouble  yourself  as  to  any  of  the  points  disposed  of 
in  the  judgment  of  Lord  Denman,  excepting  the  question  whether 
it  is  necessary  to  say  for  whose  use  the  money  was  received,  so  as 
to  exclude  the  Queen ;  but  the  main  difficulty  is  as  to  the  mode  in 
which  judgment  has  been  entered  on  the  record  since  it  was  pro- 
nounced.]    The  answer  to  the  objection  that  the  information 
ought  to  have  excluded  a  receipt  for  the  use  of  the  Queen  is 
this,  that  sect.  62  is  not  restrictive  but  enlarjging ;  its  object  is  to 
include  every  possible  case.     If  the  words  '^  whether  it  be  for  the 
use  of  the  party,  &ic."  had  been  omitted  altogether,  it  certainly 
would  not  have  been  necessary  to  negative  a  receipt  for  the  use  of 
the  Queen,  and  the  insertion  of  them  cannot  render  it  so.     Pre- 
sents may  be  made  to  the  Queen  directly,  notwithstanding  this 
clause,  which  only  prevents  tne  transmission  through  a  particular 
channel.     [Pabkb,  B. — Then  you  say  that  the  word  "  person  *' 
includes  the  Queen.]     Yes ;  for  this  is  not  a  statute  in  derogation 
of  the  rights  of  the  crown ;  but  for  the  prevention  of  wrong :  (Yin. 
Ab.,  Statute  E.  10.)     The  statute  would  be  inoperative  if  parties 
oonld  shelter  themselves  under  a  pretence  that  it  was  received  for 
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DovoLAB     the  use  of  the  Qaeen.    The  next  question  relates  to  the  entry  of 

j^^  ^  the  judgment ;  and  the  first  objection  is  that  the  forfeiture  is  not 

.^     '   in  the  alternative ''  of  the  gifb  or  its  value/'  but  of  the  value  only. 

MiadflniMnor.     That  rests  upon  the  ground  that  the  ofiender  is  tochoose ;  but  the 

Sale  oiFoffioa.     *^l>surdity  of  that  contention  is  obvious.     If  the  gift  has  been  fully 

enjoyed,  and  all  the  value  taken  out  of  it,  of  course  the  offender 

33  Gm.  3,  c  52.  would  elect  to  give  up  the  thing.     The  judgment  in  detinue  is  in 
the  alternative  for  the  benefit  of  the  plaintiff,  because  the  goods 
may  have  been  destroyed.   It  has  no  analogy  to  the  sentence  upon 
an  offender.   [Pasee,  B. — Then  you  say,  if  the  crown  was  to  elect 
it  has  elected ;   and  if  the  court,  the  court  has  elected.]     The 
defendant  might  have  been  tried  in  India;  and  there  rupees  are 
current  money.     [Maulb,  J. — ^Whatever  difficulty  there  may  be 
in  the  case  of  a  chattel,  it  does  not  strike  me  as  arising  with 
regard  to  the  value  of  money.]     The  record  is  now  amended 
by  a  finding  of  the  value  at  the  time  of  the  receipt ;  and  it  is 
objected  that  the  judgment  is  equally  bad,  because  the  value,  at  the 
time  of  conviction,  ought  to  have  been  estimated.     [Piatt,  B. — 
In  ascertaining  the  treble  value  of  goods,  under  the  statute  of 
12  Anne,  st.  2,  c.   16,  the  value  must  be  taken  at  the  time  of 
the    usury   committed.     Maulb,    J. — ^In  India   the    defendant 
would  clear  the  forfeiture  by  paying  so  many  rupees ;  and  if  he  is 
SirF.Thesiger'i  ^  j^e  placed  in  the  same  position  here,  as  he  would  occupy  there^ 
argument        j^^  ought  to  be  able  to  clear  the  forfeiture  by  paying  the  value  of 
BO  many  rupees,  at  the  rate  of  exchange  at  the  time  when  the 
payment  might  have  been  made  in  India.     Aldbbson,  B. — The 
value,  at  the  conviction  and  at  the  receipt,  would  in  India  be  the 
same.      Maulb,   J. — ^We  cannot  consider  rupees   as  having  a 
varying  value,  and  the  defendant  ought  to  pay  so  many  rupees  as 
he  received,  whether  their  value  has  altered  or  not.  The  forfeiture 
is  so  many  rupees,  or  their  equivalent  in  England,  and  that,  per- 
haps, should  be  tiieir  present  equivalent ;   but  the  value  at  the 
present  time,  and  at  the  time  of  tiie  receipt,  may  be  intended  to 
be  the  same.]      The  only  remaining  question  is,  whetiier  the 
sentence  of  imprisonment,  until  the  forfeiture  is  paid,  can  be 
sustained.     Now,  here  the  forfeiture  is  a  part  of  the  punishment, 
and  is  not  like  a  forfeiture  under  revenue  acts,  or  the  forfeiture 
consequent  upon  a  conviction  for  felony.     The  ordinary  punish- 
ment for  misdemeanor  is  fine  or  imprisonment,  or  both ;  but  this 
act  imposes  an  additional  punishment.    There  is  no  question,  that  if 
this  were  a  fine  imprisonment  might  be  ordered  until  it  was  paid : 
{Rex  V.  Wilkes,  4  Burr.  2527,  2576;  Bex  v.  Woolf,  1  Chit.  401, 
428.)     Here  there  is  no  distinction  between  the  forfeiture  and  a 
fine;  it  becomes  a  debt  to  the  crown  as  soon  as  judgment  is 
pronounced.     If  there  were  not  this  power,  how  could  the  63rd 
section  be  enforced.     [Maulb,  J. — Is  any  instance  known  of  an 
information  in  rem  upon  this  statute  ?     There  may  be  a  question 
whether  the  penalty  is  not  intended  to  be  pecuniary  in  every 
case  >  the  gift  mentioned  in  the  first  part  of  the  section  is  a  sum 
of  money^  or  oiher  valuable  thing ;  and  the  latter  part  may  mean 
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diab  the  offender  shall  forfeit  either  the  money^  or  if  the  ^ift  were     Douolab 
a  Taloable  things  then  the  value  of  it^  leaving  no  option  to  him^  ^^  t     q 

any  one  else,  to  deal  with  anything  but  the  money.     That  would     ^^ 

remove  all  the  difficulty  about  an  option^  or  about  proceedings  in  Misdemeanor. 
r«».     Boijn.  B. — Section  141  seems  to  assume  that  every  for-  .  ,  "TZ 

m    .  -m  TAT  T/»l  •!  SWe  of  OfflOft. 

feitnre  must  be  a  sum.]     At  the  end  of  that  section  there  are        

words  which  show  that  offenders  may  be  proceeded  against  as  for  33  Geo.  8,  c  52. 

ordinary  misdemeanors.     [Cbbswbll^  J. — In  the  report  of  Bex 

V.  Stevens  ^  Agnew  (5  East.  244)^  the  information  does  not  appear 

to  be  for  misdemeanor.]     Upon  reference  to  the  brief^  it  appears 

tho^  the  information  in  that  case  charged  the  offence  as  extortion 

only,   not  as  a  misdemeanor;  but  the  judgment  was  for  the 

'^  extortions   and   misdemeanors/^    &c.     [Cbbsswbll^    J. — Here 

it  is  not  said  for  what  the  forfeiture  is  adjudged.]     The  judgment 

sufficiently  shows  that  the  forfeitures  are  referable  to  the  several 

misdemeanors  charged;  and  section  62  seems  to  show  that  the 

forfeiture  is  a  part  of  the  punishment,  for  that  aU  was  intended 

to  be  done  by  the  court  at  the  same  time.     [Pabee,  B. — ^It  is 

mmecessary,  in  passing  sentence  for  misdemeanor,  to  say  ''  for 

the    said  offence.^'    Settle,    J.    referred    to    (yOonnelVs  case. 

Ajdbbson,  B. — Upon  looking  to  the  case  of  Bex  v.  Stevens^  it  is 

dear  that  the  court  thought  the  forfeiture  part  of  the  punishment 

tor  misdemeanor ;  because  there,  th^re  were  several  counts,  only 

one  of  which  charged  a  receiving ;  and  the  judgment  of  forfeiture 

is  appropriated  to  that  count.     The  other  counts  charged  only  a 

deinandmg,  to  which  offence  no  forfeiture  is  attached.] 

Peacock,  in  reply. — ^The  case  of  Bex  v.  Stevens  8f  Agnew  is  no  Peacock's 
binding  authority ;  because  the  mode  of  entering  the  judgment  '^P^^* 
was  not  at  aU  discussed.  The  second  count,  and  subsequent  counts, 
do  not  sufficiently  show  that  the  defendant  held  an  office  within 
the  statute.  The  first  count,  upon  which  the  defendant  has  been 
acquitted,  states  that  the  defendant  held  a  certain  office  in  the 
East  Indies,  under  the  East  India  Company,  to  wit  the  office  of 
resident  at  Tanjore ;  but  the  second  count  merely  states  that  he 
held  the  said  omce  of  resident. 

Aldbbson,  B. — ^The  first  count  is  not  struck  out  of  the  infor- 
mation. 

Maulb,  J. — ^The  word  ''said,*'  incorporates,  in  the  second  count, 
the  whole  of  the  sentence  referred  to.  Our.  adv.  vuU. 

Parks,  B.,  on  the  following  day,  delivered  judgment. 

This  was  an  information  against  the  defendant,  founded  upon  the  judgment 
statute  of  the  33  Geo.  3,  c.  52,  s.  62,  and  in  the  argument  before  us, 
the  objections  taken  on  the  part  of  the  defendant,  are  both  to  the 
form  of  the  information,  and  also  to  the  form  of  the  judgment. 
With  respect  to  the  objection  to  the  form  of  the  information,  which 
was  the  only  matter  beSfore  the  Court  of  Queen's  Bench,  we  concur 
entirely  in  the  judgment  of  that  Court.  The  objections  which  were 
taken  to  the  form  of  the  information  were,  first,  that  according  to 
the  law  it  is  not  enough  to  follow  the  words  of  the  statute,  but  you 
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DoaoLAs     must  describe  an  offence  within  the  meaning  of  the  statute ;  and 

^'  .        Mr.  Peacock  contended  that  the  meaning  of  the  statute  was  to 

HE  QcEKH.  ppQhibiij  presents  being  received  by  officers  in  the  East  Indies  only 

Misdemeanor,    where  they  were  extorsively  received,  or  received  under  colour  of 

'f'ffl        office.     Now,  supposing  that  was  so,  and  that  the  information 

e  o  0  <»»     applied  only  to  such  cases,  we  are  all  of  opinion  that  the  information 

33  Geo.  3,  c.  62.  would  be  good  in  that  respect  by  virtue  of  Sir  Bobert  Peel's  Axjt,  the 
7  Geo.  4,  c.  74,  and  that  that  statute  applies  as  well  to  informations 
preferred  for  offences  abroad  as  for  offences  in  England,  if  those 
offences  can  be  tried  in  England ;  therefore,  supposing  that  to  be 
the  true  construction,  so  far  as  this  objection  is  concerned,  the 
inforn^tion  is  good.  But  we  also  concur  in  the  opinion  of  the 
Court  of  Queen's  Bench,  that  the  meaning  of  the  statute  is  not  to 
be  so  limited,  and  that  the  object  of  the  Legislature  was  to  prevent 
a  person  receiving  any  gift,  or  present,  or  sum  of  money  in  the 
East  Indies  (he  being  an  officer  of  the  Grovernment  or  of  the  East 
India  Company)  absolutely,  whatever  the  reason  for  that  gift  might 
be;  and  that  the  object  of  the  Legislature  was  to  put  an  end 
to  a  practice  that  was  considered  derogatory  to  the  character  of 
the  East  India  Company  in  the  East  Indies,  and  to  the  crown, 
although  the  object  could  not  be  effected  possibly  without  impli- 
cating some  innocent  persons,  as  in  the  case,  which  was  stated  by 
Mr.  Peacock,  of  a  person  receiving  a  present  from  a  friend  or  a 
relative.  But  the  Legislature  thought  it  right  to  prohibit  the  prac- 
tice, in  order  to  prevent  the  great  mischief  arising  from  their  officers 
receiving  presents  at  all ;  and  it  was  thought  by  the  Legislature^ 

i^'^l^^n'  ®^  looking  at  the  balance  of  convenience  and  inconvenience,  that 
^  ^  '  great  advantages  were  obtained  by  putting  an  end  to  gifts  alto- 
gether, though  it  might  be  at  the  expense  of  some  occasional  mis- 
chief to  innocent  persons.  The  remedy  was  in  the  hands  of  the 
crown ;  and  the  Attorney-Greneral  might  enter  a  nolle  prosequi  on 
that  indictment,  if  any  should  be  preferred,  for  the  offence  of 
receiving  a  present,  the  motives  of  the  person  being  perfectly 
innocent.  We  entirely  concur  in  the  reasons  given  by  Lord 
Denman  in  his  judgment  upon  that  part  of  the  case.  Then 
it  is  contended  that  this  information  was  defective  because  it 
does  not  follow  the  words  of  the  statute,  and  also  that  it  is  defective 
in  substance,  because  it  does  not  state  for  whose  use  the  money 
was  received.  We  think  that  the  answer  given  to  that  objection 
by  Sir  Frederick  Thesiger  is  quite  satisfactory.  Those  words  are 
introduced  for  the  purpose  of  excluding  any  possible  excuse  that 
may  be  made  for  receiving  a  present,  the  substance  of  the  offence 
being  the  act  of  demanding  or  receiving  a  present.  Upon  this 
part  of  the  case  my  brother  Piatt  feels  some  doubt,  but  the 
rest  of  the  court  are  clearly  of  opinion,  that  this  is  the  true  con- 
struction of  the  statute ;  consequently,  we  think  that  if  a  person 
receives  a  present  under  colour  of  its  being  a  present  to  the  Queen^ 
he  would  be  within  the  meaning  of  the  statute.  These  being  the 
objections  to  the  form  of  the  information  we  think  that  they  are 
answeredj  and  that  the  form  of  the  information  is  good.    Then  the 
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next  objection^  and  one  which  occupied  much  more  time^  was^      Douolas 
whether  or  not  the  judgment  was  a  proper  judgment  in  this  case.   -     ^-  ^^^ 

The  jury  are  stated  to  have  found  that  the  value  of  a  rupee  at  the        

time  of  the  receipt  was  Is.  lid,,  and  the  court  in  proceeding  to  give  Misdemeanor. 
judgment^  after  imposing  a  fine  for  each  misdemeanor^  in  each  g  ,  "J^ 

county  proceeded  to  state  and  give  judgment  also  for  the  value        

of  the  forfeiture^  taking  the  value,  as  the  jury  found  it,  at  the  time  83  Geo.  8,  c.  5«. 
of  the  receipt,  and  they  proceeded  to  pass  sentence  of  imprisonment 
tin  the  fine  was  paid  and  •  until  the  forfeiture  was  paid.  Mr. 
Peacock's  objection  is,  that  there  is  an  alternative  in  this  case,  which 
alternative  ought  not  to  be  exercised  by  the  court ;  or  that  at  all 
events,  sentence  of  imprisonment  is  limited  by  what  he  assumes 
to  be  the  alternative  found  by  the  court,  namely,  the  forfeiture  and 
payment  of  money,  instead  of  the  value  of  the  gift ;  and  that  it  is 
erroneous  in  the  court  to  pass  judgment  of  imprisonment  till  that  is 
paid.  First  of  all,  with  respect  to  the  alternative,  he  says  in  this 
case  that  there  is  an  alternative.  Now  the  words  of  the  62nd 
section,  and  the  rest  of  the  statute,  indeed,  are  not  clear;  but 
we  think  it  perfectly  clear  that  in  this  case  there  is  no  alternative, 
because  the  sum  received  was  money,  and  whatever  question  there 
may  be  as  to  valuable  things,  there  can  be  no  question  with  regard 
to  money.  In  the  case  of  money  it  is  a  forfeiture  of  the  money, 
and  no  alternative  at  all  presents  itself  for  the  crown  to  exercise  an  Jadgment  of 
option  in  framing  the  information,  or  for  the  court  to  exercise  an  ^•^^•»  ^• 
option  in  case  the  party  is  convicted.  This  is  a  forfeiture  of  money, 
and  we  need  not  embarrass  ourselves  with  the  nice  questions 
raised  by  Mr.  Peacock  with  respect  to  the  alternative.  The  only 
question  remaining  as  to  the  money  is,  at  what  time  the  estimate 
of  that  money  as  a  gift  is  to  be  taken ;  whether  it  is  to  be  at  the 
time  of  the  conviction,  or  at  the  time  of  the  receipt  of  the  money, 
and  we  are  all  of  opinion  that  the  true  time  at  which  to  estimate 
the  value  is  the  time  of  the  receipt ;  and  if  it  had  been  the  gift  of  a 
chattel,  and  the  chattel  had  perished  or  diminished  in  value  before 
the  conviction,  or  become  of  no  value  at  all,  then  if  we  took  the 
estimate  of  it  at  the  time  of  the  conviction,  there  would  be  no 
forfeiture  at  all ;  and  we  think  that  the  true  meaning  of  the  statute 
is,  that  he  forfeits  the  sum  of  money  received,  and  that  the  sum  of 
money  is  to  be  estimated  as  of  the  value  which  it  bore  at  the  time 
of  the  receipt.  If  this  had  been  an  indictment  which  had  been  tried 
'm  the  East  Indies,  the  sum  forfeited  would  be,  no  doubt,  the  precise 
amount  of  rupees,  rupees  being  the  currency  of  the  East  Indies, 
and  it  is  presumed  that  the  currency  does  not  vary  in  value ;  but 
as  the  sentence  is  to  be  passed  in  England  for  the  receipt  of 
current  money  in  the  East  Indies,  it  becomes  necessary  to  estimate 
the  money  in  England,  and  we  think  that  the  true  mode  of  esti- 
mating that  is  by  taking  the  value  at  the  time  of  the  receipt.  That 
the  jury  have  found ;  and  the  court,  in  giving  judgment  for  the 
amount  of  the  forfeiture,  valued  that  money  at  the  time  of  the 
receipt,  and  for  that  forfeiture  the  crown  might  maintain  on  this 
reconl  an  action  of  debt.  Then  the  only  remaining  question  is, 
VOJL.  m.  N 
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Douglas     whether  the  court  can  also  pass  sent^ace  of  imprisonment  until 

^'  that  debt  be  paid.     We  think,  that  the  true  meaning  of  this  clause 

HB  <jugK  .  .^^  ^^^^  ^j^^y  ^^^  superadd  the  amount  of  the  forfeiture  to  the 

Misdemeanor,  fine — it  is  not  a  fine  arbitrarily  imposed  by  the  court,  but  a  fine 
"7^  fixed  and  imposed  by  statute  for  that  offence — and,  consequently, 
'     the  court  have  a  right  to  pronounce  j  udgment  for  the  nonpayment  of 

83  Geo.  8,c.  52.  the  fixed  fine,  as  well  as  for  the  arbitrary  fine.  The  court  possess 
that  power ;  and  we  think  that  the  judgment  is  goo4-  It  is  satis- 
factory to  find  that  we  are  not  without  a  precedent  in  this  case 
{The  King  v.  Stevens  and  Agnew) ;  and  iJie  result  is,  that  the 
judgment  of  the  Court  of  Queen^s  Bench  must  be  affirmed. 

Platt,  B. — The  only  doubt  that  I  entertained  at  the  time,  and 
entertain  now,  is  with  reference  to  the  goodness  of  these  counts. 
The  section  of  the  act  of  Parliament  upon  which  they  are  framed 
enacts,  that  the  demanding  or  receiving  any  sum  of  money  or  a 
valuable  thing,  as  a  gift  or  present,  or  under  colour  thereof,  whe- 
ther it  be  for  the  use  of  the  party  receiving  the  same,  or  for  or 
pretended  to  be  for  the  use  of  the  said  company,  or  of  any  other 
person  whatsoever,  by  any  British  subject,  holding  or  exercising 
any  office  or  employment  under  His  Majesty,  or  the  said  united 
company  in  the  East  Indies,  shall  be  deemed  and  taken  to  be 
extortion,  and  a  misdemeanor.  Now  I  own  that  in  construing 
that  section  of  the  act,  I  cannot  bring  myself  to  imagine  that  the 

Jadgment  of  word  "  person  ^^  included  His  Majesty  of  that  day,  and  therefore  it 
seems  to  me,  inasmuch  as  there  are  two  cases  which  would  not  be 
within  this  section,  and  still  would  be  consistent  with  the  words  of 
these  counts — it  seems  to  me,  I  own,  though  I  ought  to  speak 
very  doubtfully  of  my  own  opinion,  that  these  count  ought 
not  to  be  maintained,  because  if  the  section  is  looked  to,  and 
it  was  intended  by  that  section  to  include  His  Majesty,  surely  this 
would  have  been  the  form  of  the  section :  "  to  be  for  the  use  of  the 
party  receiving  the  same,  or  for  the  use,  or  pretended  to  be  for  the 
use,  of  His  Majesty ''  (that  would  stand  first)  ''  or  for  any  other 
person  whatever  ;^^  but  instead  of  that,  '^  person''  here  is  used  after 
"  the  company,''  which,  according  to  the  ordinary  rules  of  con- 
struction, must  mean  persons  ^vsdem  generis ,  that  is  to  say,  they 
must  be  a  portion  of  the  subjects  of  Her  Majesty;  therefore  it 
seems  to  me,  that  there  are  two  cases — where  a  present  is  actually 
received  for  the  use  of  Her  Majesty,  or  where  it  is  pretended  to  be 
received  for  the  use  of  Her  Majesty, — ^which  do  not  fall  within  the 
terms  of  this  section ;  and  if  that  be  correct,  then  undoubtedly  the 
statement  upon  these  counts  is  quite  consistent  with  either  the 
one  case  or  the  other,  in  either  of  which  cases  the  party  is  not 
within  the  object  of  the  act  of.  Parliament.  Undoubtedly,  in  the 
second  case,  the  pretence  of  its  being  received  for  Her  Majesty 
would  be  within  the  mischief  sought  to  be  prevented  by  the  act  of 
Parliament ;  but  I  cannot  conceive  that,  where  a  present  has  been 
actually  received  hona  fde  for  the  use  of  Her  Majesty  and  has 
been  brought  here  for  the  purpose  of  her  receiving  it,  it  was 
the  meaning  of  the  Act  of  Parliament  to  prevent  that  j  and  there- 
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tare,  &oajgh,  as  I  lEMad  before,  speaking  very  doubtingly  as  to  my      

owa  opinion,  that  has  strengthened  the  impression  on  my  own  •• 

mind,  and  with  regard  to  that  part  of  the  case,  and  that  alone,  I   "^^^J^"- 
€nteitain  considerable  donbt 

Judgment  affirmed. 


CBOWN  CASE  RESERVED. 

November  11,  1848. 

(Before  Pollock,  C.B.,  Patmson,  Maulb,  Cbbsswbll,  and 

Eblb,  JJ.) 

Rig.  v.  GASNiB.(a) 

AdmimbiUty  of  confeasioJi^'InducemeTU, 

Upon  ike  trial  of  an  indictment  for  attempting  to  poison,  the  only  evi- 
dence of  intent  was  a  confession  proved  by  a  medical  man,  he  denying 
at  fbrtt  that  he  had  held  out  to  the  prisoner  any  inducement  to  make 
the  etatement.  It  teas  afterwards  proved  by  another  witness,  that 
before  the  statement  was  made,  the  surgeon  had  said  to  the  prisoner  in 
the  presence  of  her  mistress  {whom  she  had  attempted  to  poison),  "  it 
will  be  better  for  you  to  tell  the  truth ;  "  and  the  surgeon,  on  being 
recalled,  admitted  that  he  might  have  said  so.  The  learned  judge 
refused  to  withdraw  the  confession  from  the  jury,  and  the  prisoner  was 
convicted',  but  the  learned  judge  reported,  that  if  the  surgeon  had  in 
the  first  instance  stated  thcU  he  had  used  that  expression  to  the  prisoner, 
he  ^lovld  not  have  received  the  confession. 

Held,  that  the  conviction  was  wrong. 

'^PHE  prisoner  was  convicted  before  Patteson,  J.  at  the  last        ^bo. 
s^      LincoLi  assizes ;  bat  the  learned  judge  doubting  the  cor-      ^  ^' 
rectneas  of  the  conviction,  reserved  the  following  case  for  the  '"^' 

opinion  of  the  judges : — This  was  an  indictment  against  the  Evidence. 
prisoner,  a  girl  of  the  age  of  thirteen,  for  administering  poison  q^^^  ". 
to  her  mistress,  Mary  Smith,  with  intent  to  murder  her.  It  was 
proved  that  the  prisoner  had  given  her  mistress,  who  was  bed- 
ridden, some  milk,  in  which  a  quantity  of  fag-water  had  been 
mized.  Fag-water  is  a  mixture  of  arsenic,  soft  soap,  and  water, 
used  for  dressilig  sheep.  But  in  order  to  prove  that  the  prisoner 
had  put  fag-water  into  the  milk — that  she  knew  the  nature  of  it, 
and  mtended  to  murder  her  mistress — ^her  own  confession  to  Mr. 
Gilby,  a  medical  man^who  attended  her,made  in  the  presence  of  the 

(a)  Seportad  hj  A.  Bittlbstoh,  Esq.,  Barristor-at-Ltw.    Tbis  c«ae  wis  referred  oefore 
lb*  newflUtato  (U  &  12  VioU  a  78)  was  passed. 
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ConfessioD. 


prisoner's  mistress  and  her  husband^  was  offered  in  evidence.  Mr. 
Gilby,  on  being  questioned,  swore,  that  he  did  not  tell  the  prisoner 
that  it  would  be  better  or  worse  for  her  to  tell — that  he  used  no 
threats  or  promise,  nor  did  any  one  else ;  and  it  appeared  before 
Mr.  Gilby's  arrival,  that  the  prisoner  had  not  made  any  confession^ 
nor  had  any  threats  or  promises  been  held  out  to  her.  I  admitted 
Mr.  Gilby's  statement,  which  was  as  follows : — "  I  asked  her  if 
she  had  given  the  woman  anything  in  her  milk.  She  said  she  had 
mixed  fag-wate^  with  the  milk.  She  had  put  in  half  a  tea-cup  full. 
I  asked  her  if  she  was  aware  of  the  nature  of  it.  She  said  she 
knew  it  was  poison.  She  thought  it  would  kill  the  woman ;  that 
she  had  done  it  to  be  released  from  her  service.*' 

A  woman  of  the  name  of  Brampton  was  then  called,  who  was 
also  present  at  the  conversation,  and  she  swore,  that  Mr.  Gilby 
told  the  prisoner,  in  the  presence  of  the  mistress  and  her  husband, 
that  it  would  be  better  for  tier  to  speak  the  truth.  She  could  not  tell 
whether  he  told  her  so  before  he  asked  her  what  she  had  done ; 
but  it  was  before  she  answered.  I  then  recalled  Mr.  Gilby,  and  in 
answer  to  my  questions,  he  said,  "  I  could  not  positively  swear 
that  I  did  not  tell  the  prisoner  that  it  would  be  better  for  her  to 
tell  the  truth.  I  don't  recollect  that  I  did.  I  can't  say  positively 
what  was  the  first  thing  I  said  to  her.  J  believe  I  a^hed  her  what 
she  had  put  into  the  milk.  It  was  very  likely  I  might  tell  her  it  would 
be  better  for  her  to  tell  the  tinith.  Smith,  and  his  wife,  the  mistress, 
were  both  present,  and  hea^rd  what  I  said." 

Smith,  who  had  been  examined  as  a  witness,  could  not  recollect 
what  was  said. 

The  counsel  for  the  prisoner  contended,  that  I  ought  to  strike 
the  confession  out  of  my  notes ;  and  not  submit  it  to  the  jury. 

The  following  cases  were  cited: — Spencer's  case  (7  C.  &  P. 
776) ;  Sarah  Taylor's  case  (8  C.  &  P.  733),  Beg.  v.  Laugher  (2 
Car.  &  K.  225.) 

After  consulting  with  Lord  Denman,  I  declined  to  strike  out 
the  evidence  of  the  confession,  and  put  the  whole  to  the  jury,  feel- 
ing that  it  was  impossible  after  they  had  heard  the  confession,  to 
expect  that  they  could  weigh  and  consider  the  other  facts  in  the 
case  without  reference  to  the  confession ;  and  in  fact  those  other 
facts  by  themselves  would  not  have  warranted  a  conviction. 

The  deposition  of  the  mistress,  which  had  been  taken  by  a 
magistrate,  in  the  presence  of  the  prisoner,  and  which  mistress 
was  proved  to  be  incapable  of  being  removed,  and  to  be  in  a  hope- 
less state  under  a  disease  of  dropsy,  was  then  read,  detailing  the 
same  conversation  between  Mr.  Gilby  and  the  prisoner,  but  not 
stating  anything  with  regard  to  the  use  of  threats  or  promises. 

The  jury  found  the  prisoner  guilty,  and  I  have  to  request  the 
opinion  of  the  judges,  whether  I  was  right  in  the  course  I 
adopted. 

Flowers  for  the  prisoner. — 1.  The  inducement  was  such  as  to 
exclude  the  confession.  In  B.  v.  Laugher  (2  Car.  &  K.  225),  the 
words  used  were,    '^if  you  know  anything  about   it,   tell   the 
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ferath,'*  and  the  statement  was  rejected.     Here   the   words  are        Rbo. 
stronsrer.  ^  ^' 

Pollock,  0.  B. — The  question  there  was  not  upon  the  effect        

and  meaning  of  the  words,  but  whether  they  were  spoken  by  a  Eyidcnce. 
person  having  authority.  Conf  "Ion 

Hauls,  J. — ^There  can  be  no  doubt  that  such  words,  if  spoken 
by  a  competent  person,  have  been  held  to  exclude  a  confession,  at 
least  500  times. 

E^.s,  J. — I  believe  several  judges  have  held,  and  it  certainly  is 
my  opinion,  that  an  exhortation  to  tell  the  truth  cannot  be  con- 
sidered as  an  inducement  to  confess  untruly.  But  it  is  for  the 
judge  at  the  trial  to  decide  upon  aU  the  circumstances,  whether 
the  words  were  so  used  as  to  operate  upon  the  mind  of  the  prisoner 
as  an  inducement  to  confess  untruly. 

Patteson,  J. — There  is  a  case  in  4  Car.  &  P.  {Rex  v.  Kingston, 
p.  387),  where  a  surgeon  said  to  the  prisoner,  "you  are  under 
suspicion  of  this,  and  had  better  tell  all  you  know;^^  and  my 
brothers,  Parke  and  Littledale,  rejected  the  prisoner's  statement. 

Flowers, — That  is  precisely  in  point. 

Pollock,  C.  B. — ^If  the  surgeon  in  this  case  had  originally 
stated  that  he  had  used  the  words,  "you  had  better  tell  the  truth,'' 
my  brother  Patteson  would  not  have  received  the  prisoner's 
statement. 

Patteson,  J. — I  have  no  hesitation  in  saying,  that  if  the 
surgeon  had  in  his  original  statement  acknowledgedxthe  use  of  the 
words  afterwards  proved,  I  should  not  have  received  the  prisoner's 
confession ;  but  that  confession  was  properly  received  at  the  time 
when  it  was  proved ;  because  the  surgeon  at  first  denied  that  he 
had  held  out  any  inducement.  I  have  no  doubt  that  the  affirma- 
tive lies  upon  the  prisoner,  who  is  bound  to  prove  that  the  induce- 
ment was  held  out ;  but  here  that  was  affirmatively  proved  after 
the  confession  had  been  received ;  and  if  that  confession  ought  not 
to  have  been  received,  the  prisoner  was  entitled  to  an  acquittal, 
because  there  was  no  other  evidence  of  intention,  or  of  malice, 
which  was  required  to  supply  the  want  of  age. 

Flowers  was  then  stopped. 

No  counsel  was  instructed  to  argue  on  the  part  of  the  crown. 

Pollock,  C.  B. — I  believe  that  we  are  all  of  opinion  that  the 
conviction  cannot  be  sustained. 

Conviction  reversed,  (a) 

(a)  That  evideoce  recuTed^bj  mistake,  may  be  ttrnck  out  from  the  judge's  notes.  (See 
JaooU  y.  La^m,  11  M.  &  W.  685;  Stone  y.  Bhekbum,  1  Esp.  37  ;  Howell  r.  Lock, 
S  Camp.  15)  As  to  inducements  to  confess,  see  R,  y.  Shepherd  (7  Gar.  &  P.  579);  IL  y. 
Partridge  {ib.  553) ;  R.  y.  Taylor  (8  Car.  A  P.  733);  B,  y.  Drew  (8  Car.  &  P.  140) ;  R. 
y.  Dmm  (4  G.  &  P.  .M8)  ;  MeyndCt  Case  (2  Lewin,  122)  ;  R.  y.  Pouniney  (7  Gar.  &  P. 
aoS) ;  R,  y.  Upckweh  (£.  &  M.  C.  0.  465);  R,  y.  Row  (Rnss.  &  Rj.  153) ;  R,  y.  Thootas; 
R.  y.  Spencer  (7  Gar.  &  P.  776)  ;  Reg,  y.  Boswell  (1  Gar.  A  M.  584) ;  R^,  y.  Dingley 
(1  Gar.  &  Kir.  637> 
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CROWN  CASE  RESERVED. 

November  11,  1848. 

(Before  Pollock,  G.  B.,  Pattxson,  Maxilb,  Gmsswbll,  &  Ebli,<JJ.) 

Reg.  v.  Orlando  Mastbrs.  (a) 

Embezzlement — Possession  of  master — Reservation  of  case  hy  a 
Recorder  under  11  ^  12  Vict  e.  78. 

If  a  servant,  in  the  course  of  his  employment,  receives  from  a  fellow  servant 

the  money  of  his  master,  and,  his  duty  being  to  hand  it  over  to  another 

servant  of  the  prosecutor,  by  whom  it  would  be  delivered  to  the  master,  he 

fraudulently  intercepts  it  in  its  passage  and  appropriates  it,  he  is  guilty  of 

embezzlement. 

Per  Patteson,  J. — ITie  Recorder  of  a  borough  has  the  same  jurisdiction  to 
reserve  a  case  under  11  ^  12  Vict,  c,  78,  as  any  other  court  of  quarter 
sessions.  ' 

Beg.        npHE  prisoner  was  indicted  for  embezzlement  at  the  Michaelmas 
V,  i      Quarter  Sessions   for  the  borough   of  Birmingham;  and 

upon  the  trial  a  question  of  law  arose  upon  which  the  learned 
Embezzlement,  recorder  Submitted  to  the  judges  the  following  case. 

— ;-  The  Recorder  of  Birmingham  respectfully  submits  for  the  con- 

BeaervBtion       sideration  of  the  learned  judges  two  questions  of  law. 
*^*'  1st.  Whether  under  the  11  &  12  Vict.  c.  78,  ss.  1  and  2,  ques< 

tions  of  law  may  be  reserved  by  recorders. 

2ndly.  Wliether  the  conviction  of  Orlando  Masters  was  a  good 
conviction. 

As  to  the  first  question.  The  power  to  reserve  is  not  in  express 
terms  given  to  recorders,  and  it  may  be  contended  that  the  courts 
of  quarter  sessions  mentioned  in  the  act,  are  courts  composed  of 
justices  of  the  peace.  On  the  other  hand  it  may  be  replied  that 
the  first  section,  when  enumerating  the  courts  to  which  the 
Cm6  reserved,  power  is  given,  uses  the  word  "  any,'*  which  would  seem  to  over- 
ride the  whole  class  enumerated,  and  consequently  apply  to  courts 
of  quarter  sessions ;  and  that  the  second  s^tion  enacts  that  the 
court  of  quarter  sessions  shall  state  the  case.  In  boroughs  this 
court  consists  of  the  recorder  sitting  as  the  judge  :  (5  &  6  WilL  4, 
.  c.  76,  8.  105).  He  is  moreover,  ex  officio^  a  justice  of  the  peace  : 
(s.  103.)  It  wonld  thus  appear  that  borough  sessions  are  within 
the  words  of  the  act,  and  the  absence  of  any  express  distinction 
between  county  sessions  and  borough  sessions  nright  be  urged  to 
show  that  no  such  distinction  was  intended.     Indeed  it  would  be 

(a)  Reported  bj  A.  Bittlb«toh,  Esq.*  Barri8ter-afc-L«w.    This  was  the  first  case  reserre 
Qxider  11  &18  Vioko.  78. 
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diiBcult^  if  not  impoesible,  to  find  any  motive  for  witliholding  a  Bbo. 
power  fix)m  recorders'  courts  which  is  thought  necessary  to  the  ^  '^ 
due  administration  of  justice  in  courts  exercising  similar  juris-        

diction.  ,    EmbezzlemeDt. 

As   to  the  second  question  the   case  is  as  follows : — Orlando  ggggpTTj^ 
Masters^  a  clerk  in  the  employment  of  William  HoUiday,  was  ©f  case. 
tried  at  the  last  Michaelmas  Quarter  Sessions  for  the  borough  of 
Birmingham^  on  an  indictment  charging  him  with  embezzling 
three  stuns  of  money  received  by  him  for  and  on  account  of  his 
master^  the  prosecutor. 

It  appeared  in  evidence  that  the  course  of  business  adopted 
by  the  house  was  for  the  customers  to  pay  moneys  into  the  hands 
of  certain  persons^  who  paid  them  over  to  a  superintendent ;  he 
acGonnted  with  the  prisoner  and  paid  over  such  moneys  to  him, 
and  the  prisoner  in  his  turn  accounted  with  cashiers  and  paid  over 
the  moneys  to  them,  he  having  no  other  duty  to  perform  with 
respect  to  such  moneys  than  to  keep  an  account  which  might  act 
as  a  check  on  the  superintendent  and  the  cashiers;  these  ac- 
counts being  in  like  manner  checks  on  him.  These  four  parties  Case  reserved. 
to  the  receipt  of  the  moneys  are  all  the  servants  of  the  prosecutor. 

With  respect  to  the  three  sums  in  question,  it  was  proved  that 
they  passed  in  due  course  from  the  customers  through  the  hands 
of  the  immediate  receivers  and  the  superintendent  to  the  prisoner, 
who  wilfully  and  fraudulently  retained  them. 

On  behalf  of  the  prisoner  it  was  objected  on  the  authority  of 
Rex  V.  Mwrray  (1  Moody^s  C.  C.  276),  that  the  moneys  having, 
before  they  reached  the  prisoner,  been  in  the  possession  of  the 
prosecutor^s  servants,  did  in  law  pass  to  the  prisoner  from  his 
master,  and  that  consequently  the  charge  of  embezzlement  could 
not  be  sustained.  For  the  crown  it  was  answered  that  the  prisoner 
having  intercepted  the  moneys  in  their  appointed  course  of  pro- 
gress to  the  master  this  case  was  not  governed  by  that  of  Rex  v. 
Murray.  There,  the  prior  possession  of  the  master  having  been  as 
complete  as  it  was  intended  to  be,  the  money  might  reasonably  be 
considered  as  passing  from  the  master  to  the  prisoner,  whereas  in 
the  present  case  it  was  in  course  of  passage  through  the  prisoner 
to  the  master. 

The  Recorder  left  the  case  to  the  jury,  reserving  the  point. 
The  prisoner  was  convicted  and  sentenced  to  twelve  months  im- 
prisonment with  hard  labour. 

M.  D.  Hill,  Recorder  of  Birmingham, 

November  3,  1848. 

Miller  (with  whom  was  Mellor),  in  support  of  the  conviction. — 
1.  The  doubt  suggested  as  to  the  power  of  recorders  to  reserve  a 
case  under  11  &  12  Vict.  c.  78,  originates  with  the  Recorder  him- 
self; it  is  not  an  objection  made  on  the  part  of  the  prosecution ; 
but  it  rests  upon  the  language  of  the  section  which  gives  the 
power  to  commissioners  of  oyer  and  terminer  and  the  justices  of 
the  jpecbCBf  not  mentioning  recorders ;  and  upon  the  form  of  certifi- 
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Beo.        cate  prescribed  in  the  schedule  to  the  act,  which  certainly  alludes 

Maoters,     ^^""y  *^  county  justices. 
Maule,  J. — ^Does  the  clause  require  the  certificate  to  be  in  that 

Embexileinent.   form  ? 

Besemitiwi  Miller, — With  necessary  alterations  to  adapt  it  to  particular 

of  cue.  cases.     The  commencement  of  the  first  clause  certainly  speaks 

of  indictments,  "  before  any  court  of  oyer  and  terminer  or  gaol 
delivery  or  court  of  quarter  sessions  -/'  but  the  word  ^'anjr*'  does  not 
over-ride  the  whole  sentence.     2.  The  prisoner  in  this  case  was  at 
all  events  rightly  convicted  under  the  7  &  8  Geo.  4,  c.  29,  s.  47. 
All  the  requisites  of  the  statute  were  complied  with.     The  pri- 
soner received  the  money  by  virtue  of  his  employment  and  for 
and  on  account  of  his  master.     This  is  the  very  case  which  the 
statute  was  intended  to  meet ;  for  the  original  taking  was  not 
tortious ;  and  the  money  had  not  been  reduced  into  the  possession 
of  the  master,  otherwise  than  by  the  possession  of  his  servant.   In 
a  certain  sense  it  may  always  be  said  that  the  money  embezzled 
has  come  into  the  possession  of  the  master,  because  the  money 
reaches  the  hands  of  the  fraudulent  servant,  but  by  the  statute, 
that  is  not  such  a  possession  of  the  master  as  to  make  the  offence 
a  common  law  larceny  instead  of  embezzlement.   The  statute  con- 
tains a  special  provision  authorizing  the  insertion  of  three  cases  in 
one  indictment ;  but  that  clause  will  apply  to  cases  of  larceny,  if 
the  argument  urged  for  the  prisoner  in  this  case  should  prevail. 
Bex  V.  Murray  is  quite  distinguishable.     (He  was  then  stopped.) 
No  counsel  was  instructed  to  argue  on  the  part  of  the  prisoner. 
Pollock,  C.  B. — We  are  all  agreed  that  the  conviction  is  right. 
This  is  not  at  all  one  with  the  case  of  Bex  v.  Murray  (1  Moo.  C.  0. 
276  j  5  Car.  &  P.  145),  where  the  prisoner  had  received  money  from 
another  clerk  on  behalf  of  the  master  that  he  might  employ  it  for  a 
particular  purpose.  That  case  was  held  not  to  be  within  the  statute, 
because  the  master  had  had  possession  of  the  money  by  the  hands 
of  another  clerk ;  but  in  this  case  I  quite  adopt  the  expression  of 
the  learned  Recorder,  that  the  money  was  in  course  of  progress,  or 
on  its  way  to  the  master.     It  appears  that  the  course  of  business 
was  this, — that  the  money  is  originally  received  by  one  servant, 
whose  duty  it  is  to  hand  it  to  another,  and  that  so  it  is  handed 
from  one  person  to  another  until  it  gradually  reaches  the  hands  of 
the  cashier.     The  prisoner  was  one  of  those  into  whose  hands  it 
came  in  the  course  of  transit ;  he  received  and  embezzled  it ;  and 
it  seems  to  the  me  conviction  is  right. 

Pattbson,  J. — I  entirely  concur  in  the  opinion  expressed  by 
the  Lord  Chief  Baron.  Bex  v.  Murray  was  quite  a  different  case. 
There,  there  was,  in  truth,  a  delivery  by  the  master  to  another 
person,  and  by  him  to  the  prisoner,  who  received  the  money,  not 
on  account  of  the  master  but  to  pay  to  a  third  person.  Here 
it  was  clearly  received  on  account  of  the  master.  As  to  the  other 
point  the  jurisdiction  is  as  plain  as  it  ccm  be.  The  Recorder  is  a 
justice  of  the  peace  virtute  officii. 

Oonviciion  affirmed. 
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CROWN  CASE  RESERVED. 

December  9,  1848. 

(Before  Pollock,  O.B.^  Pabks,  B.,  Patteson,  Cbesswell, 

and  Willuhs,  JJ.) 

Reg.  v.  Geobob  Yobk.  {a) 

Larceny — Finding  stolen  property — Special  verdipt  equivalent  to   "  not 

guilty" 

A.  was  indicted  for  stealing  a  watch;  for  the  defence  it  was  suggested 
that  he  had  found  it,  and  retain^  possession  of  it  for  the  purpose  of 
restoring  it  to  the  owner;  the  jury  returned  the  follovnng  verdict  in 
writing : — "  We  find  the  prisoner  not  guilty  of  stealing  the  watch,  but 
guilty  of  keeping  it  in  hope  of  reward  from  the  time  he  first  had  the 
watch  ;  "  the  court  directed  a  verdict  of  "  guilty  **  to  be  entered. 

Hekl,  that  the  finding  amounted 'to  a  verdict  of  **not  guilty"  and  that  a 
verdict  of  "  not  guilty  **  ought  to  have  been  entered, 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county        Bbo. 
of  Northampton,  held  at  Northampton  on  Wednesday  the  ^^ 

10th  day  of  October,  1848,  before  the  Most  Hon.  Joshua  ^^• 
Alwyne,  Marquis  of  the  county  of  Northampton,  Henry  Bame  Laroenj. 
Sawbridge,  Esq.,  The  Right  Hon.  Robert  Vernon  Smith,  The 
Hon.  Phillip  Sydney  Pierrepoint,  Sir  Robert  Henry  Gunning, 
Bart.,  and  others  their  fellows.  Justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  in  and  for  the  said  county  of 
Northampton, 

George  York,  then  late  of '  the  parish  of  Boughton  in  the  said 
county,  labourer,  was  arraigned  upon  a  certain  indictment  which 
in  the  first  count  charged  him,  the  said  George  York,  with  feloni- 
ously stealing  at  Boughton  aforesaid,  on  the  27th  day  of  June,  Case  nserred. 
in  the  twelfth  year  of  Her  present  Majesty^s  reign,  one  silver  watch 
of  the  value  of  hi,  of  Joseph  Warren;  and  in  the  second  count  with 
receiving  the  said  watch  well  knowing  the  same  to  have  been 
feloniously  stolen.  The  prisoner  pleaded  not  guilty  to  the  said 
indictment,  and  was  put  upon  his  trial  for  the  same.  The 
evidence  against  the  prisoner  seemed  to  prove  that  he  had  found 
the  watch,  and  had  subsequently  appropriated  it  to  his  own  use, 
and  the  question  thereupon  submitted  by  the  counsel  for  the 
prosecution  to  the  court  and  jury  was,  that  if  at  the  time  the 
prisoner  found  the  watch  he  took  possession  of  it  with  a  view  of 
stealing  it,  or  if  he  found  the  watch  and  intended  to  detain  and 
keep  it  until  a  reward  was  paid  for  the  same,  then  the  prisoner 
had  committed  a  larceny.  The  jury,  after  hearing  counsel  on 
behalf  of  the  prisoner,  retired  to  consider  their  verdict,  and  upon 

(a)  Beportod  by  A.  BiTTLESTOir,  Esq.,  Burrister-at-Law. 
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Beo.       their  return  into  coort^  delivered  a  special  verdict  in  writings  of 
Y  ^         which  the  foUowinff  is  a  copy.     The  words  m  itaUcs  having  been 

'       subsequently  added  by  the  jury  after  explanation  by  the  court 

Liweny.  with  the  jury. 

^'  Not  guilty  of  stealing  the  watch^  but  guilty  of  keeping  pos- 
session of  it  in  the  hope  of  rews^rd  from  the  time  he  first  had  the 
watch" 

The  second  count  was  abandoned  by  the  counsel  for  the  prose- 
cution^ and  the  jury  found  the  prisoner  on  that  count ''  not  guilty." 
The  counsel  for  the  prisoner  then  moved  the  court  that  the 
prisoner  should  be  forthwith  discharged ;  the  special  verdict  being 
one  which  amounted  in  law  to  a  verdict  of  acquittal.  The  court, 
after  hearing  the  argument  of  the  prisoner's  counsel^  and  also  the 
counsel  for  the  prosecution,  in  reply  thereto,  decided  that  the 
verdict  amounted  to  a  verdict  of  guilty,  and  the  following  entry 
was  made  upon  the  record  : — *'  Guilty ;  judgment  to  be  reserved 
until  the  next  sessions  ;  in  the  meantime  a  case  to  be  submitted  to 
the  judges.  The  prisoner  to  be  admitted  to  bail,  himself  in  lOOZ. 
a^d  one  surety  in  501.,  conditioned  for  the  appearance  of  the  said 
George  York,  to  appear  at  the  next  sessions  and  abide  the  judg- 
ment of  the  court.''  The  prisoner,  with  a  surety  then  in  open 
court,  forthwith  entered  into  the  required  recognizances,  and  was 
discharged.  And  in  pursuance  of  the  act  of  Parliament,  II  &  12 
Vict.  c.  78,  the  facts  of  the  case  were  directed  by  the  court  to  be 
laid  before  the  justices  of  either  bench,  and  the  barons  of  the 
Exchequer,  for  the  purpose  of  their  deciding  whether  the  opinion 
of  the  court  upon  the  said  special  verdict,  as  above  delivered,  was 
or  was  not  correct. 

Flood  for  the  prisoner. 

The  Court  called  on 

K,  Macaulay,  for  the  Crown. — The  finding  shows  that  the 
prisoner  kept  the  watch  for  the  purpose  of  obtaining  a  reward  for 
giving  it  up.  His  intention,  then,  was,  not  to  give  it  up  to  the 
owner  so  soon  as  he  should  find  him,  but  to  give  it  up  provided  he 
got  a  reward  for  so  doing.  The  finding  shows  that  the  intention 
with  which  the  prisoner  kept  the  watch  was  the  same  as  that  with 
which  he  took  it.  There  was,  then,  a  taking  in  the  hope  of  gain, 
and  the  mode  in  which  the  benefit  is  to  accrue  to  the  taker  is 
immaterial.     This  is  not  a  special  verdict,  but  a  mere  colloquy. 

Pollock,  C.  B. — This  finding  in  writing  is  all  that  we  know 
about  the  matter.  It  may  be  imperfect,  but  it  is  all  we  know 
about  it.  Taking  this,  then,  to  be  the  statement  of  what  the 
jury  found,  our  judgment  must  be  that  the  prisoner  ought  not  to 
have  been  convicted. 

Pabxe,  B. — They  have  found  that  he  did  not  steal  the  watch, 
and  that  the  story  which  he  told  in  explanation  of  his  keeping  it 
was  true. 

Patteson,  J.,  Cebsswell,  J.,  and  Williams,  J.  concurred. 

Conviction  quashed. 
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CROWN  CASE  RESERVED. 

(Before  Pollock:^  O.B.,  Paekb,  B.,  Pattbson,  J.,  Cbesswbll,  J., 

and  WiXiUAHS^  J. 

December  9, 1848. 

Reg.  v.  Webb,  (a) 

Ntdsance^^IndecerU  eacpomre^^Evidmce — Practice, 

An  indictment  for  a  nuisance  at  common  law  charged  that  the  defendant, 
at^  ^,,  in,  jt;.  did  expose  and  exhibit  his  private  parts,  naked  and 
uncovered,  in  the  presence  of  M.  A.,  the  wife  of  C,  and  of  divers  others 
of  the  liege  subjects,  ^.  The  evidence  was,  that  the  defendant  took 
out  and  exposed  his  private  parts  to  M.  A,,  and  thereupon  she  directly 
ran  off  and  told  her  husband:  thai  there  was  no  one  in  sight  but  her- 
9df  when  she  saw  his  private  parts  exposed.  T^e  defendant  was 
convicted 

Held,  that  as  the  exposure  to  one  person  only  was  not  an  offence  at,  com" 
man  law,  the  words  of  "  divers  others  of  the  liege  subjects,*'  ^.,  were 
material  to  be  proved;  and  that  as  they  had  not  been  proved,  the  con- 
viction ought  to  be  quashed. 

Semble,  this  court  has  authority,  and  is  bound  to  examine  the  validity 
of  an  indictment,  though  no  question  is  reserved  thereon,  and  to  quash 
the  indictment  if  it  is  bad. 

THE  following  case  had  been  reserved  by  the  assistant  judge        Bso. 
of  the  Middlesex  Sessions.  _•'• 

James  Webb  was  indicted  at  the  Clerkenwell  Sessions  for  an 
indecent  exposure^  on  the  following  indictment : —  Indecent 

''  Middlesex  1  The  jurors  for  our  lady  the  Queen^  upon  their  •^po^"'^* 
to  wit.  J  oath^  present  that  James  Webb,  late  of  the  parish 
of  Saint  Margaret,  Westminster,  in  the  county  of  Middlesex, 
labourer,  on  the  2nd  day  of  October,  in  the  twelfth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender 
of  the  Faith,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
comity  aforesaid,  in  a  certain  public  place,  within  a  certain  vic- 
tualling alehouse  there  situate,  unlawfully,  wilfully,  publicly,  and 
indecently  did  expose  and  exhibit  his  private  parts,  naked  and 
uncovered,  in  the  presence  of  Mary  Ann,  the  wife  of  Edward 
Cherrill,  and  of  divers  others  of  the  Uege  subjects  of  our  Lady  the  Owe  r«serT«d. 
Queen,  then  and  there  being,  for  the  space  of  divers,  to  wit,  ten 
minutes,  to  the  great  damage  and  common  nuisance  of  the  said 
Mary  Anne  Cherrill,  and  the  said  other  liege  subjects  of  our  said 
lady  the  Queen,  then  and  there  being,  to  the  great  encouragement 
of  indecency  and  immorality,  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity.'' 

On  the  trial  it  was  proved  by  the  prosecutrix,  that  she  was 

(«)  t/tfoitM  by  A.  BlTTLnnoHi^Etq.,  Banistor-at-Law. 


Webb« 


184  CRIMINAL  Law  0ASfe8. 

Rbo.        taking  care  of  a  public-house^  and  standing  behind  the  bar^  through 
W^B        which  was  the  public  passage  from  the  entrance  door  of  the  public- 

'       house  to  the  bar-parlour^  that  he  conducted  himself  in  an  offensive 

Indecent  manner,  but  not  amounting  to  an  indecent  exposure,  and  whilst  so 

exposure.  doing  several  persons  passed  to  and  fro  ;  that  he  then  took  out  and 

exposed  his  private  parts  to  her,  and  thereupon  she  directly  ran  off 

and  told  her  husband.     That  there  was  no  one  in  sight  but  herself 

at  the  time  when  she  saw  his  private  parts  exposed. 

Two  points  were  made ;  Jiraty  that  an  indecent  exposure  in  the 
bar  of  a  public-house  is  not  an  indictable  offence ;  secondly y  assum- 
ing the  place  sufficient,  that  there  must  be  more  than  one  person 
present  at  the  time  of  the  exposure,  or  the  offence  is  not  complete. 
The  jury,  under  my  direction,  found  the  prisoner  guilty,  subject 
to  the  opinion  of  the  judges  on  the  above  points.  The  judgment 
is  respited. 

Olarkson,  for  the  defendant. — First,  The  indictment  is  bad. 

Pabke,  B. — ^That  is  not  reserved.  You  may  bring  your  writ 
of  error  on  that. 

Olarkson, — ^Then  as  to  the  evidence.  This  is  an  indictment  for 
a  nuisance  at  common  law,  and  to  sustain  it,  it  must  be  shown 
that  the  exposure  was  in  an  open  and  public  place,  and  publicly 
"  to  the  people.^'  The  offence  charged  is  one  at  common  law,  and 
differs  from  the  analogous  statutory  act  of  vagrancy,  which  may 
be  committed  by  exposure  to  a  single  female,  with  intent  "  to 
insult  her.^^  In  1  Haw.  P.  C.  c.  5,  s.  4,  amongst  offences  at 
common  law  is  classed,  '^  all  open  lewdness,  grossly  scandalous  ; 
such  as  was  that  of  those  persons  who  exposed  themselves  naked 
to  the  people  in  a  balcony  in  Covent  Grarden,  with  most  abomin- 
able circumstances  -/^  referring  to  Sir  Charles  Sedley's  case  (Sid. 
168  ;  1  Keb.  620).  The  offence  is  laid  down  in  the  same  terms  in 
Burn^s  Justice  (Ed.  Chitty),  tit.  ''Lewdness  '"  and  1  East,  P.  0. 
c.  1,  s.  1.  In  Rex  v.  Orunden  (2  Gamp.  89),  it  was  held  an  indictable 
offence  for  a  man  to  undress  himself  on  the  beach,  and  to  bathe  in 
the  sea  near  inhabited  houses,  from  which  he  might  be  distinctly 
seen,  although  those  houses  had  been  recently  erected,  and  till 
then  it  had  been  usual  for  men  to  bathe  there  in  great  numbers. 
The  publicity  of  the  act  was  the  ground  of  the  decision.  M'Donald, 
C.B.,  said,  ''  It  is  no  justification  that  bathing  at  this  spot  might 
a  few  years  ago  be  innocent.  For  anything  that  I  know,  a  man 
might  a  few  years  ago  have  harmlessly  danced  naked  in  the  fields 
beyond  Montague  House;  but  it  will  scarcely  be  said  by  the 
learned  counsel  for  the  defendant,  that  any  one  might  now  do  so 
with  impunity  in  Russell  Square.  Whatever  place  becomes  the 
habitation  of  civilized  men,  there  the  laws  oi  decency  must  be 
enforced.'* 

Pabbi:,  B. — ^In  a  case  tried  by  me  at  York  in  the  year  1830, 
where  it  was  shown  that  a  French  master  had  exhibited  his  private 
parts  at  the  second  floor  window  of  a  house  in  Micklegate^  in  order 
to  attract  the  attention  of  a  servant  opposite,  I  left  it  to  the  jury 
to  say  whether  the  passers-by  in  the  slroet  could  have  seen  him ; 
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th^  found  that  they  could.     I  directed  a  verdict  of  guilty  to  be        Rbo. 
entered^  and  sentenced  him.  *'• 

Pollock,   0.   B. — There   must  be  the  wicked   intention;  and         ^^^' 
that  must  be  left  to  the  jury ;  but  it  could  hardly  exist  in  the  case  indecent 
of  a  man's  exposing  his  person  in  solitary  places.     We  think  that  exposure. 
under  this  act  we  may,  and  therefore  are  bound  to  look  at  the 
indictment ;  and,  if  it  is  bad,  to  arrest  the  judgment.     In  such  a 
case  as  this  it  is  desirable,  if  possible,  to  confine  the  question  to 
matters  of  pleading. 

Glcurkson, — ^The  indictment  does  not  state  an  offence,  for  the 
exposing  and  exhibiting  charged  are  stated  to  have  been  com- 
mitted ''  in  the  presence  "  of  Mary  Ann  0.,  which  is  quite  con- 
sistent with  its  not  having  been  committed  in  her  sight.  The 
words  "  expose  ^*  and  *'  exhibit  '^  are  not  terms  of  art,  and  do  not 
necessarily  import  an  act  done  in  the  actual  sight  of  a  person .  The 
case  of  Beg.  v.  Watson  (2  Cox  0.  C.  876),  shows  that  the  exposing 
the  private  parts  to  one  woman  only  is  not  at  common  law  a  crime 
punishable  by  indictment.  Now,  the  phrase  ''  conducting  himself 
in  an  offensive  manner,^'  cannot  be  held  to  describe  criminal  con- 
duct, however  irritating  or  contemptuous  the  acts  indicated  by  it 
may  have  been ;  yet  the  acts  so  described  were  all  that  took  place 
in  the  presence  of  more  than  one  person.  The  act  that  constituted 
the  offence  was  in  the  presence  of  Mary  Ann  Cherrill  only,  and 
therefore,  unless  Beg,  v.  Watson  be  overruled,  did  not  support  the 
indictment,  if  the  indictment  is  good. 

Prendergast,  contrd,. — The  indictment  is  good.  The  defendant 
is  charged  with  having  committed  the  offence  '^  in  a  certcun  place 
within  a  certain  victualling  alehouse  there  situate  /'  that  is,  in  an 
inn  to  which  the  public  has,  of  right,  access ;  and  with  having 
done  the  act  ^'  unlawfully,  wilfully,  publicly,  and  indecently.'* 
These  words,  connected  with  the  description  of  the  act  itself, 
import  an  offence.  To  '^  exhibit  in  the  presence  of  a  person, 
obviously  means  to  show  to  that  person.  Then  as  to  the  evidence, 
the  case  of  Reg.  v.  Watson  is  distinguishable,  because  there  the  act 
was  charged  as  an  offence  against  the  particular  girl  by  its  ten- 
dency to  corrupt  her  morals,  which  did  not  constitute  an  indictable 
offence.  In  this  case  there  was  a  clear  invasion  of  the  rights 
of  the  public ;  the  fact  that  the  woman  was  alone  was  a  mere 
casualty  that  does  not  influence  the  prisoner ;  the  place  was  public, 
others  had  been  present,  and  might  have  been  present. 

Pollock,  C.  B. — She  says  that  no  one  was  in  sight. 

Prendergast. — ^Any  one  else,  in  any  part  of  this  public  place,  to 
which  the  public  had  right  of  access,  might  have  seen  what  the 
prisoner  did ;  so  that  the  case  is,  in  principle,  similar  to  that  tried 
in  1830  before  Parke,  B. 

Pollock,  0.  B. — In  Sir  Charles  Sedleifs  case,  the  indictment 
charges  the  exposure  "  within  sight  and  view,^'  which  is  open  to 
the  like  criticism  as  the  phrase  ''  in  the  presence  of.** 

Pattssok,  J. — ^The  indictment  usually  goes  on  to  say,  "  did 
expose  to  the  view  of,**  &c.     Why  are  these  words  left  out  ? 

Pollock,   C.   B. — ^I  understand   my  brother   Parke  to  have 
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decided  in  the  case  at  York^  that  the  act  was  not  criminal  at  oom- 
mon  law  unless  the  passers-by  mieht  have  seen  it. 

Paree^  C. — That  is  so :  I  thought  that  if  no  one  but  the  maid- 
servant could  see  what  the  prisoner  did^  he  had  not  committed  on 
indictable  offence^  but  that  if  any  one  else  could  see  what  he  did, 
an  indictable  offence  had  been  committed. 

Pollock^  G.  B. — It  is  consistent  with  this  indictment  that  she 
did  not  see  what  the  prisoner  did ;  and  it  is  quite  consistent  with 
the  evidence  that  no  one  else  could  have  seen  what  he  did. 

Prendergast, — The  place  in  which  this  act  was  done  shows  it  to 
amount  to  an  indictable  offence.  If  the  crime  had  been  the 
exhibiting  an  obscene  picture,  the  exposing  it  near  a  public  high- 
way would  have  been  sufficient. 

Pollock,  C.  B. — ^It  appears  to  me  that  a  conviction  ou^ht  not 
to  have  taken  place.  It  is  not  necessary  to  decide  wheuier  the 
indictment  can  be  sustained,  or  whether  it  is  bad  in  anrest  of 
judgment,  though  it  is  better  to  adhere  to  precedents  than  to 
make  experiments  with  how  little  an  indictable  offence  may  be 
stated.  I  think  that  this  case  is  governed  by  that  of  Beg,  v. 
Watson,  There,  on  proof  that  the  act  was  done  in  the  presence  of 
but  one  person,  the  defendant  was  acquitted  on  the  second  count, 
and  subsequently  judgment  was  arrested  on  the  first  count,  which 
stated  the  act  to  have  been  done  in  the  presence  of  but  one  per- 
son. Now,  in  this  case,  the  evidence  shows  that  but  one  person 
was  present  when  the  act  that  would  sustain  an  indictment  was 
committed.  Striking  out  then  from  the  indictment  aU  that  relates 
totheother  persons,  which,  as  the  evidence  shows,  ought  not  to  have 
been  in  the  indictment,  the  indictment  would  become  one  upon 
which,  on  the  authority  of  Beg,  v.  Wadson  (a  case  in  which  I  fully 
concur),  we  ought  to  arrest  the  judgment.  The  matter  which 
distinguishes  this  indictment  from  Beg,  v.  Watson  has  not  been 
proved :  the  evidence  then  is  only  sufficient  to  sustain  such  an 
indictment  as  that  in  Beg,  v.  Wa/tson  ;  and,  therefore,  a  conviction 
ought  not  to  have  taken  place. 

Parks,  B. — I  am  of  the  same  opinion.  I  think  that  the  phrase 
''in  the  presence  oV  means  ''in  sight  of;^'  it  is  possible,  however, 
that  the  indictment  is  bad.  If,  however^  we  strike  out  of  it  all 
that  is  not  proved,  it  becomes  that  in  Beg.  v.  Watson,  and  by  that 
case  we  are  bound. 

Patteson,  J. — ^I  am  entirely  of  the  same  opinion,  and  on  the 
same  grounds.  I  adhere  to  the  case  of  Beg,  v.  Watson,  If  that 
case  is  right,  the  words  in  this  indictment  stating  the  exposure 
and  exhibition  in  the  presence  of,  "  divers  others  of  the  Hege 
subjects,''  &c.  are  matenal,  but  they  are  not  proven.  If  we  strike 
them  out,  the  case  is  exacUy  similar  to  that  otBeg,  v.  Watson.  I 
wish  to  g^ard  myself  against  its  being  supposed  that  I  think  ibis 
indictment  good. 

Gresswbll,  J. — ^I  am  of  the  same  opioion  as  to  the  judgment 
to  be  pronounced.     I  should  be  sorry  to  say  that  this  indictment 
was  bad;  but  that  is  not  the  point  before  us. 
Wjluamb,  J;  ooiumrred.  Ocnmetion  gfuttiksd^ 
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CROWN  CASE  RESERVED. 


(Before  Pollock,  C.  B.,  Pabks,  B.,  Patteson,  J.,  Ceesswbll,  J., 

and  Williams,  J, 

Rsa.  V,  STEES.(a) 

Contract  of  bailment — Determination  of, 

A.  the  bailee  of  B*8  mare,  took  her  to  a  certain  livery  stable  in  the  toivn 
of  P.  where  B,  was,  paid  to  B.  the  balance  of  money  due  to  him  after 
deducing  one  pound  due  for  the  keep  of  the  mare,  and  told  B,  that 
she  toas  at  the  Jivery-stahles,  B.  sent  word  to  the  stable-keeper  not  to 
let  A,  have  the  mare  again;  and  on  A,  asking  to  be  allowed  to  ride 
the  mare  to  a  certain  place,  twice  told  him  never  to  put  finger  near  her 
more,  to  which  A,  said,  "  WelV*  After  B.  had  left  the  tovm.  At  ob" 
tained  the  mare  from  the  ostler  at  the  livery-stables  by  a  false  story, 
and  never  returned  her. 

Held,  that  there  was  evidence  to  go  to  the  jury  that  a  change  of  poS" 
session  of  the  mare  had  taken  place  after  she  had  been  left'  at  the 
siables,  and  that  the  stable-keeper  had  becojne  B,*s  agent. 

JOHN   DISTIN   STEER  was  tried  at   the   last   Michaelmas        R«o. 
Quarter  Sessions  for  the  borough  of  Plymouth,  on  an  indict- 
ment, charging  him  with  stealing  a  mare,  the  property  of  James 
Ingsley,  and  was  by  the  jury  found  guilty.     The  judgment  was  L*rcen7. 
respited,  subject  to  the  following  case : —  Btilm^tT 

'^  It  appeared  in  evidence  that  the  prosecutor,  James  Ingsley, 
who  lived  in  Jersey,  had  in  March,  1848,  delivered  a  horse  and 
the  mare  in  question,  to  the  keeping  of  the  prisoner,  who  was  a 
farmer  and  horse  dealer  living  at  Loddiswell,  sixteen  miles  from 
Rymouth,  with  orders  to  do  his  best  to  sell  them.  Accordingly, 
in  May,  1848,  the  prisoner  sold  the  horse.  On  the  27th  June, 
1848,  the  prosecutor  (who  was  himself  examined  as  a  witness),  went 
to  Loddiswell  with  Richard  Gee,  who  was  also  examined  as  a  wit- 
ness, and  stated  to  the  prisoner  that  he  came  for  the  express 
purpose  of  taking  the  mare  away,  and  that  he  wanted  his  bill.       0»§e  rttserred. 

The  prisoner  answered,  that  he  had  no  bill  to  give  him ;  that  all 
was  paid  with  the  money  he  (the  prisoner)  had  received  from  the 
prosecutor,  and  out  of  the  money  that  he  (the  prisoner)  had  got 
firom  the  sale  of  the  horse ;  that  he  had  sold  the  horse  for  seven- 
teen sovereigns,  and  that  after  all  was  paid  he  had  fourteen 
sovereigns  to  hand  over  to  the  prosecutor ;  he  added,  that  the  mare 
had  received  temporary  injury  from  a  fall ;  and  it  appearing  on 
examination  that  such  was  the  case,  the  prosecutor  consented  that 
she  should  remain  with  the  prisoner  a  few  days  longer. 

(a)  Reported  bj  A.  Bxttlebtok,  Esq.,  Barrister-at-Law, 
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The  next  day  (the  28th  of  Jane)  the  prosecutor^  in  consequence 
of  some  information  received  in  the  interval,  went  again^  with  his 
brother-in-law^  Thomas  Steer  (who  was  also  examined  as  a  wit- 
ness), to  the  house  of  the  prisoner,  who  was  at  that  time  absent. 
Whereupon  the  prosecutor  left  Thomas  Steer  there,  with  orders, 
on  the  return  of  the  prisoner,  to  demand  the  mare  and  the 
money. 

Upon  the  prisoner's  return  on  the  29th,  Thomas  Steer  made  the 
demand  accordingly,  when  the  prisoner  refused  to  give  up  the 
mare  or  the  money  to  him ;  but  said  that  he  would  go  and  see 
the  prosecutor  himself  at  Plymouth ;  and  thereupon  the  prisoner 
rode  the  mare,  and  Thomas  Steer  rode  in  company  with  him  to 
Plymouth  the  same  day. 

At  Plymouth,  the  prisoner,  in  Thomas  Steer's  presence,  placed 
the  mare  at  Part's  livery-tables,  and  they  both  then  went  to  seek 
the  prosecutor.  On  finding  him,  Thomas  Steer  stated,  in  the 
prisoner's  presence,  that  he,  the  prisoner,  had  stated  that  he 
would  not  deliver  to  him  the  mare  or  the  money,  but  that  he 
would  go  himself  to  Plymouth.  The  prosecutor,  upon  this,  told 
the  prisoner  that  he  need  not  have  done  so,  as  he,  the  prose- 
cutor, had  givdn  full  power  in  the  matter  to  Thomas  Steer  the 
day  before;  Thomas  Steer  then  said,  the  mare  is  at  Part's. 
After  this  they  dined  together,  and  then  the  prisoner  paid  the 
prosecutor  13Z.  saying  that  he  kept  back  11,  for  vetches  had  since 
Cam  rasenred.  the  mare's  illness,  and  that  this  was  all  that  was  due.  The  pro- 
secutor then  told  Thomas  Steer  to  take  the  mare  and  ride  her  to 
Mr.  Eliot's,  at  Babland,  who  was  going  to  keep,  and  eventually 
buy  her. 

Upon  this  the  prisoner  said,  why  not  let  me  take  the  mare  back 
to  Eliot's  myself,  it's  all  in  my  way;  to  which  the  prosecutor 
answered,  I  dare  you  ever  to  put  a  finger  near  that  mare  again ; 
Thomas  shall  ride  her  to  Mr.  Eliot's,  and  you  may  ride  Thomc^'s 
horse  home  if  you  please.     The  prisoner  then  left. 

Just  after  this,  the  prosecutor  sent  his  nephew  George  with 
orders ;  according  to  which  George  went  to  the  stable  at  Part's, 
where  the  mare  was,  and  ordered  the  ostler  not  to  let  the  prisoner 
have  the  mare,  as  it  was  his  uncle's. 

The  prosecutor,  in  the  mean  time,  set  out  to  go  on  board  the 
steamer  for  Jersey.  On  his  way  to  the  quay  the  prisoner  found 
him,  and  again  twice  asked  to  be  allowed  to  take  the  mare  to 
Mr.  Eliot's  himself,  and  again  was  twice  ordered  by  the  prosecutor, 
in  the  presence  of  Thomas  Steer,  who  accompanied  them,  never 
to  put  finger  near  the  mare  more ;  to  which  he  answered,  "  Well." 
The  prisoner  then  said,  "  I  am  short,"  to  which  the  prosecutor 
answered,  "  I  won't  see  you  short  for  a  crown  piece  to  go  home 
with,"  and  gave  him  five  shillings.     The  prisoner  then  left. 

Thomas  Steer  went  on  with  the  prosecutor,  and  saw  him  on 
board  the  steamer  for  Jersey. 

In  the  mean  while  the  prisoner,  on  leaving  the  prosecutor,  met 
a  man  called  Elmsley,  who  had  been  in  company  with  the  prisoner 
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and  uroBecator,  in  the  course  of  tHe  afternoon.    On  so  meeting        Reg 
Elmsley,  lie  told  him  that  the  prosecutor  and  himself  had  made  it       ^ 

aQ  rights  and  that  the  prosecutor  had  given  him  five  shillings.        

Elmslej^  who  was  examined  as  a  witness  at  the  trials  then  went    Xarccny— 

with  the  prisoner  about  five  o'clock  a.m.  to  Parfs  stables.     The     BaUmmu. 

ostler  then  told  the  prisoner  that  a  boy  had  been  there  to  say  that 

he,  the  ostler^  was  not  to  give  up  the  mare  to  him,  the  prisoner, 

for  she  was  Ids  uncle's.     To  this  the  prisoner  answered,  "  I  have 

just  left  the  party,  it's  all  right  now,"  and  ordered  out  the  mare ; 

upon  which  the  ostler  brought  out  the  mare,  and  gave  her  to  the 

prisoner.     The  prisoner  then  paid  for  the  mare's  bait,  and  said,  "  if 

any  one  comes  to  inquire  for  me,  say  I  am  gone  into  the  country 

a  mile  to  see  a  pony,  and  I  shall  be  back  in  an  hour."     Elmsley 

then  said,  "  If  I  am  to  go  to  the  town's  end  I  will  ride  the  mare." 

The  prisoner  then  handed  the  mare  to  Elmsley,  who  mounted  and 

rode  her  through  the  streets,  the  prisoner  following  close  by  her 

side.     When  they  arrived  at  the  Modbury  Inn,  on  the  outskirts  of 

the  town,  Elmsley  dismounted,  and  they  stopped  and  drank.    The 

prisoner  then  said,  ''  I  am  off  home,"  got  up,  and  rode  the  mare 

away.     The  prisoner  never  returned  to  Part's,  and  neither  the 

ostler  nor  Elmsley  saw  him  again  until  he  was  in  custody.     On 

Us  road  home  to  Loddiswell,  on  his  being  asked  by  Richard  G^e 

aforesaid^  whom  he  accidentally  met,  "  How's  this,  that  you  have 

St  the  mare  back?"  the  prisoner  answered,  ''I  have  seen 
r.  Ingsley,  and  settled  to  take  her  back  again."  Thomas  Steer, 
after  seeing  the  prisoner  on  board  the  steamer  for  Jersey,  returned 
to  Parf  s  and  found  the  mare  gone.  On  further  inquiry,  he  sub- 
sequently, on  the  7th  of  July,  went  to  the  prisoners  house,  and 
demanded  the  mare,  when  the  prisoner  owned  that  he  had  sold  her. 
Upon  which  a  warrant  was  applied  for,  and  the  prisoner  appre- 
hended. 

It  appeared  further  on  evidence,  that  the  prisoner's  brother 
William  had  sold  the  mare,  as  early  as  the  3rd  of  July,  to  a 
Mr.  Bickford,  with  the  prisoner's  assent,  the  prisoner  stating  to 
Mr.  Bickford  that  he  himself  had  previously  sold  the  mare  to  his 
said  brother. 

During  the  whole  of  these  proceedings,  as  it  appeared  in  evidence, 
the  prisoner  never  set  up  any  claim  of  lien  for  the  keep  or  main- 
tenance of  the  mare,  neither  did  he  ever  allege  that  he  had  any 
pecuniaiT  demand  of  any  sort  against  the  prosecutor  until  he 
appeared  in  custody  before  the  magistrates. 

At  the  trial,  no  evidence  was  produced  on  the  part  of  the  pri- 
soner for  any  such  debt  or  demand. 

At  the  close  of  the  case  for  the  prosecution  it  was  contended  for 
the  prisoner,  on  the  authority  of  B.  v.  8rmth  (1  Mood.  Or.  Gas. 
478),  and  B.  v.  Bimks  (Buss  &  Byan,  441),  that  there  was  no 
case  of  felony  to  go  to  the  jury. 

I,  however,  was  of  opinion  that  the  present  case  was  distinguish- 
able fix)m  the  case  cited,  and  that  although  there  was  clearly  no 
fdonioua  intenion  on  the  part  of  the  prisoner  at  the  time  when 
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Bbo.        he  first  got  possession  of  the  mare  by  virtue  of  the  original  bail* 

.  ^'         ment  in  March,  still,  as  that  bailment  was  determined  before  the 

prisoner  took  the  mare  away  from  Part's^  that  it  was  for  the  jury 

Larceny^    to  say^  regard  being  had  to  all  the  ciroumstances  of  the  case^  with 

Baiimetu.     y^T^f,  intention  the  prisoner  so  took  the  mare  away  on  the  29th 

of  June. 

The  jury  having  fomid  the  prisoner  goilty,  the  judgment  was 
respited^  the  prisoner  being  in  the  mean  time  liberated  on 
reoognizances. 

The  opinion  of  the  judges^  therefore^  is  now  respectfully  re- 
quested as  to  whether  the  prisoner  was  rightly  convicted. 

W.  C.  EowB, 

Dec.  1,  1848,  Recorder  of  Plymouth. 

Oreenwood,  for  the  prisoner. — ^The  conviction  cannot  be  sus- 
tained. -The  possession  was  still  in  the  prisoner  when  he  took  the 
horse  away^  and  had  not  on  that  day  been  changed ;  the  takings 
therefore^  may  have  been  perverse^  or^  to  the  extent  of  the  desire 
to  obtain  the  commission  for  selling  the  mare^  dishonestj  but  it 
was  not  felonious. 

Pollock^  C.  B. — ^If  any  point  of  law  has  been  submitted  to  us 
in  this  case^  it  is  whether  there  was  any  evidence  to  go  to  the 
jury  that  there  was  a  change  of  possession  of  the  horse  after  it 
CMa  x«terr«d.  went  to  Part's.  If  that  is  the  question,  I  say  that  there  was 
evidence  to  go  to  the  jury  on  that  matter.  I  also  think  the  con- 
clusion right. 

Pabeb.  B. — K  there  had  been  any  countermand  of  the  bail- 
ment and  a  continuing  possession  afterwards,  the  conclusion  would 
be  dififerenti  because  trover  would  in  that  case  have  been  in  the 
form  of  action,  and,  to  sustain  the  indictment,  trespass  de  bonis 
asportatis  ought  to  be  the  form.  The  case  also  differs  firom  those 
in  which  a  determination  of  the  bailment  has  been  effected  by 
breaking  bulk,  in  which,  again,  trespass  de  bonis  asportatis  would 
be  the  form  of  action.  I  do  not  enter  into  what  was  done  before 
the  mare  was  put  into  Part's  stables,  and  I  suppose  it  to  have 
been  put  there  by  the  prisoner.  It  is  quite  clear  that  the  bail- 
ment was  subsequently  determined  by  tke  prosecutor,  with  the 
full  consent  of  the  prisoner.  The  effect  of  that  was  to  make 
Part's  possession  the  same  as  if  the  mare  had  been  originally  bailed 
to  Part  by  the  prosecutor.  That  being  so,  the  prisoner  went  with 
a  false  story  and  got  the  mare. 

Pattbson,  J. — The  whole  question  is,  whether  Part  had  be- 
come the  agent  of  the  prosecutor.  There  can  be  no  doubt  that 
there  was  sufficient  evidence  of  that. 

CsxsswELL,  J.,  and  Williams,  J.,  concurred. 

OonvicUon  conJWmed. 
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Wilts  Summeb  Assizes,  1848. 
Devizes,  Augvst  14. 

(Before  Mr.  Jastice  Colebidge.) 
Bbo.  v.  Pabgsteb. 

Man8l<ntffhter---^Indictment — Averment  of  duty  cmd  neglect. 

In  an  indictment  far  manslaughter  hy  neglect  to  give  a  proper  signed  to 

denote  the  obstruction  of  a  line  of  railway,  whereby  a  collision  took 

place  and  a  passenger  was  killed, 
\st :  It  toas  charged  that  the  prisoner's  duty  was  to  attend  to  the  proper 

working  of  the  signals,  according  to  the  rules. 
Held,  that  it  was  not  necessary  to  set  out  the  rules. 
2nd:   It   appeared   that    the  prisoner  had  many   other   duties,    besides 

attending  to  the  signal  posts,  some  of  them  being  ii%compatible  with  his 

duty  there. 
Held,  that  it  was  not  necessary  to  set  forth  all  the  other  duties  and  then 

to  negative  that  the  prisoner  was  employed  at  the  time  in  the  discharge  of 

either  of  such  other  duties. 
Srd:  Hdd,  that  an  averment  that  it  woe  prisoner's  duty  to   signal  an 

obstruction,  and  that  there  was  an  obstruction  which  prisoner  neglected  to 

signal,  %oas  a  sufficient  description  of  the  offence,  and  that  it  was  not 

necessary  to  aver  that  the  prisoner's  duty  was,  if  there  was  an  obstruction 

and  he  saw  it,  to  signed  it,  and  that  there  was  an  obstruction  which  he 

might  have  seen  but  neglected  to  see. 
4th :  That  it  is  sufficient  to  aver  the  duty  to  be  to  make  **a  proper  signal,'* 

without  Jurther  describing  it. 
6th:  That  a  count  which  charged  both  a  neglect  to  give  the  right  signal,  and 

the  giving  of  the  wrong  signal,  is  not  bad  for  duplicity, 
6th  :  That  it  is  sufficient  to  charge  "  that  the  prisoner  did  neglect  and  omit  to 

alter  the  said  signal,"  without  stating  more  particularly  what  was  the 

spedjlc  cdieration  which  he  so  neglected  to  make. 

SLADE  ajid  Oole  for  the  prosecntion. 
Stone  and  E.  W.  Oox  for  the  prisoner. 
The  indictment  was  as  follows : — ^the  first  count  was  given  in 
extenso,  but  only  the  material  parts  of  the  others. 

'^  Wilts,  to  wit : — The  jurors  of  our  lady  the  Queen,  upon  their 
oath  present  that  before  and  at  the  time  of  committing  the  felony 
hereinafter  mentioned,  George  Pargeter,  late  of  the  parish  of 
Shrivenham,  in  the  county  of  Berks,  labourer,  on  the  11th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fortf-eight,  at  the  parish  aforesaid,  in  the  county  of  Berks  afore- 
said, was  a  servant  and  poticeman  in  the  service  and  employ  of  a 
certain  company,  to  wit,  the  Great  Western  Railway  Company,  in 
and  upon  a  certain  railway,  to  wit,  the  G.  W.  R.,  and  the  jurors 
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Rrq.        aforesaid^  upon  their  oatli  aforesaid^  do  farther  present  that  before 
*'•  and  at  the  time  of  committing  the  said  felony,  certain  signal-posts 

*    had  been  and  were  erected  by  the  said  company,  near  to  certain 

Manslaughter  stations  upon  the  Said  railway,  for  the  purpose  of  making  signals 
—indk^ment.  f^p  ^j^q  regulation,  guidance,  and  warning  of  the  drivers  of  loco- 
motive engines  attached  to  and  drawing  the  trains  of  carriages 
travelling  upon  and  along  the  said  railway,  which  said  signals  were 
sufficient  and  proper  for  the  purposes  aforesaid,  and  were,  at  the 
time  of  the  committing  of  the  said  felony,  in  constant  use  and  in 
fall  force  and  effect,  and  well  known  to  the  said  G.  P.,  to  wit,  at 
the  parish  aforescdd,  in  the  county  of  Berks  aforesaid ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
one  of  such  signals,  in  such  use  and  so  used  as  aforesaid,  and  known 
to  the  said  O.  r.  as  aforesaid,  when  made,  denoted  and  was  intended 
to  denote  a/nd  give  warning  and  noUee  to  the  said  drivers ^  thai  the  Une 
of  the  said  rmlway,  at  the  staiiov,  nea/r  unto  which  the  said  signal  was 
made,  was  th  &n  free  from  obstruction,  and  that  the  driver  of  any  engine 
attached  to  and  drawing  any  train  of  carriages  then  anproaching 
the  said  station  might  safely  pass  through  the  same,  wim  the  train, 
without  stopping,  and  whicli  said  signal  was  then  and  there  called 
and  known  by  the  name  of  the '  all  right*  signal,  and  that  one  other  of 
such  signals  so  used  as  aforesaid,  and  known  to  the  said  G.  P.  as 
aforesaid,  when  m^ade,  denoted  and  was  intended  to  denote  and  give 
warning  a/nd  notice  to  the  said  drivers  that  the  line  of  the  said  railway 
Indictment,  near  to  which  the  said  hist-m^ntioned  signal  was  made,  was  then 
ist  count  ob8tructed,s.nd  that  thedriver  of  any  engine  attached  to  and  drawing 
any  train  of  carriages  then  approaching  the  said  station  could  not 
safely  pass  through  the  same,  with  the  train,  without  stopping,* 
and  which  said  last-mentioned  signal  was  then  and  there  callea  and 
known  by  the  name  of  the  signal '  to  stop/  And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present  that  certain  rules  and 
directions  had  been  and  were,  at  the  time  of  the  committing  of  the  said 
felony,  established  for  the  gwida/nce  of  the  cond/uct  of  the  servants  and 
policemen  of  the  said  company  employed  in  and  upon  the  said  rail- 
way, and  having  the  care  and  regulation  of  the  said  signals,  .and 
which  said  rules  and  regulations  were  sufficient  and  proper 
for  the  purposes  aforesaid,  and  were,  at  the  time  of  committing 
the  said  felony,  in  fall  force  and  effect,  and  well  known  to 
the  said  G.  P.,  to  wit,  at  the  parish  aforesaid,  in  the  said  county 
of  Berks ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  G.  P.  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  in  and 
upon  one  Arthur  Augustus  Lea,  in  the  peace  of  God,  and  of  our 
said  lady  the  Queen,  then  and  there  being,  feloniously  did  make 
an  assault ;  and  that  the  said  G.  P.  so  being  such  servant  and 
policeman,  in  the  service  and  employment  of  the  said  G,  W.  R.  0. 
as  aforesaid,  then  and  there  had,  by  virtue  of  such  his  employment, 
the  care  and  regulation  of  the  said  signals,  at  a  certain  signal  post 
erected  and  bemg  near  a  certain  station  on  the  said  line  of 
the  said  railway,  to  wit,  the  Shrivenham  station,  and  near  the 
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line  of  the  said  railway  ttere^  and  that  before  and  on  the  said  11th        Bbo. 
day  of  May  in  the  year  aforesaid^  at  the  parish  aforesaid,  in  the    p    *'• 

county  of  Berks  aforesaid,  it  beca/me,  and  was  the  duty  of  the  aadd        

0,P.  to  attend  to  the  due  a/nd proper  righting,  exhibiting,  and  making  Mcaukutghur 
of  the  said  signals,  at  the  said  Utst-mentioned  station,  and  duly  and  — ^»<*ctoii«ii^ 
properly  to  work,  exhibit,  and  make  the  samie,  according  to  tlie  rules 
ana  regulations  there  established  for  the  guida/nce  of  the  cond/uct  of 
the  servants  and  policemen  of  the  said  company,  employed  in  and 
npon  the  said  railway  as  aforesaid ;  and  the  jurors  au)resaid,  upon 
their  oath  aforesaid,  do  farther  present,  that  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 
a  certain  train  oi  carriages  drawn  by  a  loC'Omotiye  engine,  under 
the  care  and  guidance  of  a  certain  driver  thereof,  to  wit,  one 
Robert  Boscoe,  was  travelling  on  the  said  railway,  to  wit,  from 
Exeter  to  London,  and  was  before  and  at  the  time  of  the  com- 
mitting of  the  felony  by  the  said  G.  P.  as  hereinafter  mentioned, 
due  at  the  said  Shrivenham  station,  to  wit,  at  the  hour  of  three 
of  the  clock  in  the  afternoon  of  the  said  11th  day  of  May,  and 
was  expected  and  intended,  according  to  the  time  table  and  regu- 
lations by  the  said  company  in  that  behalf  established,  to  arrive 
and  pass  through  the  said  Shrivenham  station,  at  the  time  and 
hour  last  aforesaid,  as  he  the  said  G.  P.  then  and  there  well  knew ; 
and  that  the  said  G.  P.  had  then  and  there,  in  expectation  of  the 
arrival  of  the  said  last-mentioned  train  of  carriages,  made  and 
turned  on  the  signal  called  the  '  all  right '  signal ;  and  the  jurors 
aforesaid,  upon  tneir  oath  aforesaid,  do  further  present  that  after-  indictmant, 
wards  and  before  the  arrival  of  the  said  last-mentioned  train  of  *"*®®'*°*- 
carriages  at  the  Shrivenham  station,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid, 
a  certain  carriage,  to  wit,  a  horse  box,  was  put,  and  placed,  and 
continued,  andwas  upon,  and  OjCtoss,  and  obstructing  the  same  line  of 
rails  of  the  sand  railway,  near  to  the  said  Shrivenham  staidon,as  that 
on  which  the  said  last-^merdioned  train  of  carriages  was  then  troAseU 
ling  ;  a/nd  it  thereupon,  then  a/nd  there,  amd  in  consequence  of  such 
Uist-menHoned  obstruction,  became  and  was  the  duty  of  the  said  O,  P. 
to  alter,remove,  and  turn  off  the  said  signal  called  the  'allright '  signal, 
and  to  make,  turn  on,  a/ndjceep  made  a/nd  turned  on,  the  said  signal, 
called  the  signal '  to  stop ;  *  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  G.  P.  then  and  there 
being  wholly  v/nmindfal  a/nd  neglectful  of  his  duty  in  that  behalf,  at 
the  time  a/nd  plaice  last  aforesaid  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  of  Berks  aforesaid,  with  force 
and  arms,  unlawfully  and  feloniously  did  neglect  and  omit  to  alter, 
remove  and  tumoffthe  said  signal  called  the  'all  right  *  signal,  a/nd  did 
then  amd  there  unlawfully  amd feloniously  neglect  a/nd  omit  to  make, 
turn  on,  and  keep  made  and  tv/med  on,  the  said  signal  called  the 
signal  *  to  stop.*  By  means  of  which  several  premises,  and  of  the 
said  felonious  omissions  and  neglect  by  the  said  G.  P.  as  aforesaid, 
the  driver  of  the  engine  attached  to  the  said  last-mentioned  train 
of  carriages,  to  wit,  the  saidB.  B.  was  induced  to  believe,  and  did 
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Bio.        believe  that  the  line  of  rails  of  the  said  railway,  npon  whioh  the 
Paroktbh.    ^^-^^^^^io^^d  train  of  carriages  was  then  travelling,  was  then  all 

clear,  and  without  obstruction,  and  that  he  the  said  driver,  to  wit^ 

ManMiaugkter  the  Said  B.  B.,  might  then  safely  pass  throngh  the  said  Shrivenham 
—indicbaMaL  g^ation  with  the  last-mentioned  engine  and  train  of  carriages^ 
without  stopping,  and  the  said  driver,  to  wit,  the  said  B.  B.  acting 
upon  such  belief  as  aforesaid,  did,  thereupon,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  of  Berks  aforesaid^ 
drive  the  said  engine  so  attached  to  and  drawing  the  last-men- 
tioned train  of  carriages  as  aforesaid,  through  the  said  Shrivenham 
station,  and  in  so  drawing  the  said  last-mentioned  engine  and 
train  of  carriages  did  then  and  there  unavoidably  and  wimout  any 
fault  or  default  of  the  said  B.  B.,  with  great  force  come  into  vio- 
lent contact  and  collision  with  the  said  carriage  called  ahorse  box, 
then  being  on,  upon,  and  across  and  obstructing  the  same  line  of 
rails  of  the  said  railway  as  that  on  which  the  said  last-mentioned 
train  of  carriages  was  then  travelling,  near  to  the  said  Shrivenham 
station  there,  by  means  of  which  said  contact  ai\d  collision  caused 
and  occasioned  as  aforesaid,  the  said  A.  A.  L.  then  lawfully  being 
and  travelling  in  one  of  the  carriages  of  the  said  last-mentioned 
train  of  carriages,  was  then  and  there  violently  and  forcibly  thrown 
on  and  against  the  back  and  sides  of  the  said  carriage  in  which  he 
was  so  travelling  as  aforesaid,  and  was  then  and  there  violently 
and  forcibly  cast  and  thrown  from  and  out  of  the  said  carriage  in 
which  he  was  so  travelling  as  aforesaid,  down  to  and  upon  the 
ground  there,  by  means  of  which  said  casting  and  throwing  of  the 
said  A.  A.  L.,  as  well  to  and  against  the  sides  and  back  of  the 
said  carriage  in  which  he  was  so  travelling  as  aforesaid,  as  from 
and  out  of  the  said  carriage,  down  to  and  upon  the  ground  there  as 
aforesaid,  the  said  A.  A.  L.  then  and  there  had  and  received,  and 
the  said  G-.  P.  then  and  there  feloniously  did  give  and  cause  to  be 
given  to  thesaidA.A.L.diversmortalwoimds,bruise8andcontasion8, 
in  and  upon  the  head,  body,  arms,  and  legsof  him  the  said  A.  A.  L., 
and  divers  mortal  fractures  of  bol^  the  legs  of  him  the  said  A.  A.  L., 
and  divers  mortal  ruptures  of  the  blood  vessels  in  and  upon  the 
brain  of  the  said  A.  A.  L.,  of  which  said  mortal  wounds,  bmiseB, 
and  contusions,  mortal  fractures,  and  mortal  ruptures  of  the  said 
A.  A.  L.,  on  and  from  the  said  11th  day  of  May,  in  the  year 
aforesaid,  as  well  at  the  parish  of  Shrivenham  aforesaid,  in  the 
county  of  Berks  aforesaid,  as  at  the  parish  of  Swindon,  in  the 
county  of  Wilts,  did  languish,  and  languishing  did  Uve,  and  there, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Swin- 
don aforesaid,  in  the  county  of  Wilts  aforesaid,  of  the  said  mortal 
wounds,  bruises  and  contusions,  mortal  fractures,  and  mortal  rup- 
tures, did  die,  and  so  the  jurors  aforesaid,  on  their  oaths  aforesaid, 
do  say  that  the  said  G.  P.  in  manner  and  form  aforesaid,  the  said 
A.  A.  L.  at  the  parish  of  Swindon  aforesaid,  in  the  county  of 
Wilts  aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of 
our  sovereign  Queen,  her  crown  and  dignity. 
2nd  count.  The  second  count  states  that  '^  it  was  the  duty  of  the  said 


lodictinent-, 
Ist  count. 


CSIHINAL  LAW  CASES.  195 

G.  P.  as  BQcli  servant  and  policeman  as  aforesaid^  to  make  certain        Rbo. 
signals  to  the  drivers  of  locomotive  engines  attached  to  and  draw-    p    ** 

ing  or  propelling  trains  travelling  npon  and  along  the  said  railway,        

and  passing  along  the  same  at  a  certain  part  thereof,  to  wit,  near  Manslaughter 
a  certain  station,  to  wit,  the  said  Shrivenham  station,  to  wit,  at  ^^«^»crOT«K. 
the  parish  of  Shrivenham  aforesaid,  in  the  county  of  Berks  afore- 
said^ for  the  purpose  of  giving  warning  and  notice  to  the  said 
drivers,  whether  the  line  of  rails  of  the  said  railway  on  and  upon 
which  any  such  locomotive  engine  and  train  of  carriages  as  afore- 
said should  or  might  be  passing  at,  near,  and  through  the  said 
Shrivenham  station,  was  free  of  obstruction  or  not,  of  all  which 
the  said  G.  P.  at  the  time  of  the  committing  of  the  said  felony  had 
foil  knowledge  and  notice,  to  wit,  at  the  day  and  year  last  afore- 
said^ at  the  parish  last  aforesaid;  in  the  county  of  Berks  aforesaid/' 
It  then  proceeds  to  aver  that  a  train  was  travelling  on  the  line, 
"  on  and  along  the  part  of  the  said  railway  which  lies  in  the  said 
parish,  &c.,  and  up  to,  and  towards  the  place  where  it  was  the 
duty  of  the  said  G.  P.  to  make  such  signal  as  aforesaid,'^  and  that 
just  before  the  time  of  its  arrival  at  the  said  place  "  there  was  a 
certain  obstruction  on  and  upon  the  same  line  of  rails  as  that  upon 
which  the  said  last-mentioned  locomotive  engine  and  train  was 
travelling,  to  wit,  a  certain  horse  box,  standing  and  being  upon 
and  across  the  said  last-mentioned  line  of  rails,  near  to  the  place 
where  it  was  the  duty  of  the  said  G.  P.  to  make  such  signsJs  as 
last  aforesaid,  to  wit,  at  the  parish  last  aforesaid,  in  the  county  of 
Berks ;  and  the  said  O.  P.  could,  and  might,  am,d  ought,  then  amd  ^^^  eount/ 
there,  to  wit,  ai  the  parish  last  aforesaid,  in  the  county  of  Berks,  on 
the  said  Wth  day  q/  May,  in  the  year  aforesaid,  in  the  course  of  his 
duty,  and  in  the  exercise  of  reasonable  and  proper  skill  and  diligence, 
to  have  given  warning  am,d  notice  by  means  of  the  proper  signal  to  the 
driver  of  the  said  last-mentioned  locomotive  engine  attached  to  and 
drawing  the  last-mentioned  train  of  carriages,  to  wit,  the  said  B.  B., 
that  there  was  then  such  obstruction  as  last  aforesaid  in  and  upon  the 
said  line  of  rails,  to  wit,  the  said  horse  box.     And  the  jurors,  &c, 
do  further  present  that  the  said  G.  P.  then  and  there  being  wholly 
unmindful  and  neglectful  of  his  duty  in  that  behalf,  on,  &c.,  in  the 
parish^  &c.,  with  force  and  arms,  unlawfully  and  feloniously  did 
neglect  and  omit  to  give  notice  and  warning,  by  means  of  the 
proper  signal,  to  the  driver  of  the  last-mentioned  locomotive  engine 
attached  to  and  drawing  the  said  last-mentioned  train  of  carriages, 
to  wit,  the  said  B.  B.  that  then  there  was  an  obstruction  upon  the 
same  line  of  rails  as  that  on  which  the  said  last-mentioned  train 
of  carriages  was  then  travelling,  by  means  of  which,''  Ac. 

The  third  count  states  the  averment  of  the  signals,  and  of  the  Srd  ooont 
prisoner's  duty,  thus  : — Beciting,  that  the  said  G.  P.  was  in  the 
employ,  &c.,  as  a  policeman,  and  that  ^^  for  the  safe  aiid  proper 
working  and  travelling  of  the  several  trains  of  carriages  and  loco- 
motive engines  proceeding  along  and  upon  the  said  railway,  certain 
signals  had  been  and  were  at  the  time  of  the  committing  of  the 
offence  by  the  said  G.  P.,  as  hereinafter  mentioned,  estabUshed  by 
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Bbo.        tlie  said  company  at  and  near  a  certain  station  upon  the  said  rail- 
p    ^'  way^  and  at  and  near  the  said  station^  to  wit^  the  Shrivenham  sta- 

*    tion,  at  which  the  said  G.  P.  was  employed  as  aforesaid^  and  were 

Mansiaughim'  well  known  to  the  said  G.  P.^  to  wit^  at  the  parish  last  aforesaid^ 
^Indictmeiu.  ^  ^Yie  coonty  of  Berks  aforesaid.  And  the  jurors,  Ac.  do  further 
present,  that  on  the  said,  &c.  in  the  parish,  &c.,  the  said  G.  P.  had 
the  care  and  control  of  the  said  signals,  at  the  said  station,  to  wit, 
the  Shrivenham  station,  at  which  the  said  G.  P.  was  so  employed 
as  servant  or  policeman  as  aforesaid,  and  it  then  and  there  became 
and  was  the  duty  ofihe  said  (?.  P.,  hy  virtue  of  such  his  employment 
as  aforesaidy  from  time  to  tims,  and  at  all  ivmea^  as  occasion  might- 
require,  to  make  due  and  proper  signals  to  the  drivers  of  all  locomo- 
tive engines,  travelling  along  and  upon  the  said  railway,  and  enter- 
ing the  said  station,  to  wit,  the  Shnvenham  station/^  The  count 
•  then  proceeds  to  set  forth,  that  a  train  was  travelling  on  the  said 
line  of  railway,  that  a  horse  box  had  been  placed  upon  and  across 
it  so  as  to  obstruct  the  passage  of  the  train,  ^'and  that  it  thereupon 
then  and  there  beca/me  the  duty  of  the  said  0.  P.  to  indicate  by  proper 
signals  to  the  driver  of  the  said  last-mentioned  train  of  carriages  so 
due  and  about  to  enter  and  pass  through  the  said  last-mentioned 
station  as  aforesaid,  that  the  line  of  rails  of  the  said  railway  upon 
which  the  said  last  mentioned  train  of  carriages  was  then  travel- 
ling, was  there  obstructed.  And  the  jurors,  &c.,  do  further  present 
that  the  said  G.  P.  afterwards,  to  wit,  on  the  day,  &c.,  at  the  parish, 
&c.  wholly  neglecting  his  duty  in  that  behalf,  with  force  and  arms, 
unlawfully  and  feloniously  £d  neglect  and  omit  to  indicate  by 
proper  signals  to  the  driver  of  the  said  last-mentioned  train  of  car- 
riages so  travelling  upon  the  said  railway  as  aforesaid,  and  so  due, 
and  about  to  enter  and  pass  through  the  said  last-mentioned  sta- 
tion as  aforesaid,  that  the  line  of  rails  of  the  said  railway  upon 
which  the  said  last-mentioned  train  of  carriages  was  then  travel- 
ling was  then  obstructed,  but  on  the  contrary  thereof,  the  said 
G.  P.  then  and  there  unlawfully  and  feloniously  did  indicate  by 
signals  to  the  driver  of  the  said  last-mentioned  train  of  carriages, 
that  the  line  of  rails  of  the  said  railway  on  which  the  said  last- 
mentioned  train  of  carriages  was  then  travelling,  at  or  near  the 
said  last-mentioned  station,  was  then  all  clear  and  free  from 
obstruction,  by  means  of  which  several  premises  and  the  said 
felonious  omissions  and  neglects  of  the  said  Q.T?"  &c.  &c. 

The  fourth  count  was  a  common  count  for  manslaughter,  by 
assaulting,  beating,  and  bruising,  &o. 

The  facts  were  these  : — The  prisoner  was  a  poUceman  on  the 
Great  Western  Bailway,  at  the  Shrivenham  station.  At  the 
station  there  are  two  signal  posts,  one  for  the  up  and  the  other  for 
the  down  line,  about  eighty  yards  apart ;  and  one  being  on  one 
side  of  the  line  and  the  other  on  the  other  side.  The  duty  of 
the  prisoner  was  proved  to  be,  to  attend  to  both  of  these  signal 
posts  when  a  train  was  due ;  when  the  line  was  clear  to  turn  on 
what  is  called  the  ''all  right ^^  signal;  and  when  the  line  was 
obstructed  to  turn  on  the  danger  signal.     It  appeared  also  that  the 
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prisoner  Iiad  other  duties  besides  these.     He  had  to  close  a  gate        Rbo. 
aoross  a  road  that  crossed  the  line  near  the  down  signal  post^  and          ^* 
generally  to  assist  and  act  as  a  policeman.  

On  the  day  in  question  (the  11th  of  May^  1848)  the  np-express  Manalmighter 
train  was  over  due  by  half  an  hour,  and  a  down  train  having  just  —^ndicima^ 
arrived,  the  prisoner  was  at  his  post  at  the  down  signal  and  the 
road  gate.  As  soon  as  the  down  train  had  started,  he  hastened 
across  the  road  to  the  up^signal  post  for  the  purpose  of  waiting 
and  signalling  the  up-express  train,  then  half  an  hour  behind  its 
lime.  Just  then  two  of  the  porters,  beheving  that  the  express 
train  had  passed,  moved  a  horse  box  and  truck  from  a  siding  upon 
the  line,  which  thereby  became  obstructed.  Almost  immediately 
the  express  train  came  up,  a  collision  took  place,  and  several  per- 
sons were  killed. 

The  prisoner  had  not  turned  on  the  danger  signal,  as  it  was  his 
duty  to  do  upon  seeing  the  line  obstructed ;  but  the  "  all  righf 
signal  was  up,  and  therefore  the  engineer  drove  through.     It  was 

{>roved  that  prisoner  might  have  seen  the  obstruction  had  he 
ooked  up  the  line,  and  that  there  was  time  to  have  changed  the 
signal.  It  was  upon  these  facts  that  he  was  indicted  for  the 
manslaughter  of  one  of  the  passengers  killed  by  the  collision  thus 
occasioned. 

Stone  {E,  W.  Oox  with  him)  submitted  that  the  evidence  did  not 
sustain  the  indictment.  The  indictment  charges  that  it  was  the 
prisoner's  duty  to  attend  to  the  signal  post  and  give  certain  signab. 
But  the  evi^nce  is  that  he  had  a  series  of  duties  to  perform,  as  to 
watch  two  signal  posts,  and  to  close  a  gate,  besides  other  things  ; 
and  as  the  very  gist  of  the  o£fence  is  the  neglect  of  duty,  where  it 
appears  upon  the  evidence  that  the  prisoner  had  more  duties  than 
one,  the  performance  of  which  might  have  been  incompatible  (as  if 
both  the  trains  had  come  in  at  the  same  time,  and  he  was  required 
to  give  both  signals)  the  allegation  in  the  indictment  that  it 
was  his  duty  to  attend  to  this  particular  signal  is  not  proved  in 
point  of  fact,  for  the  evidence  is  that  his  duty  was  not  that,  but  it 
was  to  move  this  signal,  provided  he  was  not  engaged  in  the  per- 
formance of  one  of  his  other  duties  in  another  part  of  the  line. 
He  submitted  that  so  material  a  portion  of  the  indictment  as  this, 
which  was  in  fact  the  offence,  should  be  proved  as  laid,  and  not 
being  so  proved,  his  lordship  should  direct  an  acquittal.  It  was 
the  same  as  if  the  cause  of  death,  in  a  charge  of  murder,  had  been 
proved  to  be  different  from  that  laid  -,  as  if  it  had  been  charged  as 
by  poison,  and  the  evidence  showed  it  to  have  been  by  a  blow ;  in 
such  case  an  acquittal  would  be  directed ;  so  here  the  manslaughter 
is  charged  to  have  been  committed  by  a  neglect,  by  this  prisoner, 
of  his  duty  to  put  up  a  certain  signal ;  whereas  the  evidence  is,  that 
lus  duty  was  not  to  put  up  that  signal,  at  all  events,  but  only  under 
certain  circumstances,  that  is  to  say,  when  he  was  not  engaged  in 
the  performance  of  some  other  of  his  numerous  duties. 

CoiABiDGB,  J. — ^The  indictment  alleges  that  his -duty  was  to 
give  the  necessary  signal  of  an  obstruction,  and  although  he  had 
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Bbo.        other  dnties^  the  evidence  shows  that  at  this  time  he  was  in  the 
p    *KTBtL    ^^'^^^  discharge  of  that  particular  duty ;  for  he  was  at  the  post 

and  gave  the  wrong  si^oal^  and  it  will  be  for  the  jury  to  say 

Mamimufhitr  whether  he  was  guilty  of  gross  negligence  in  so  doing. 
"IndiotrnmL      g;ig  lordship  having  summed  up,  the  jury  returned  a  verdict 
of  guilty. 

E,  W,  Oox  now  {Stone  having  been  called  from  the  court)  moved 
in  arrest  of  judgment. — The  indictment  was  bad  for  many  reasons. 
Every  count  was  defective.  It  was  necessary  to  charge  the  offence 
distinctly ;  and  with  much  more  particularitf  where  the  mischief 
is  the  accidental  and  not  the  necessary  result  of  the  criminal  act ; 
that  is  to  say,  where  the  act  is  criminal^  not  per  se,  but  by  reason  of 
its  consequences.  The  crime  intended  to  be  charged  here  is  that 
''  it  being  the  prisoner's  duty  to  observe  ths  line  and  perceive  obstrue- 
tionSy  and  ifhs  soad  am,  obstruction  to  give  notice  thereof  by  means  of 
a  certain  signal,  called  the  danger  signal  (describing  it),  he  neg- 
lected his  duty  and  did  not  look  upon  the  line  and  perceive 
a  certain  obstruction  then  being  there,  and  did  not  give  notice 
thereof  by  such  signal,  whereby/'  Ac.  He  submitted  confidently 
that  it  was  not  enough  to  aver  generally  that  it  was  the  prisoner's 
duty  to  give  a  certain  signal,  but  that  the  precise  nahire  of  the 
duhf  and  of  the  signal  should  be  averred,  and  also  that  the  nahire  of 
the  neglect  should  be  stated,  so  that  the  prisoner  may  know  pre- 
cisely what  is  the  neglect  that  constituted  his  crime  ;  and  that  if 
.  .  ^^  a  subsequent  indictment  were  preferred  for  having  occasioned  the 
of  indgmaat  ^^ath  by  neglect,  he  might  be  enabled,  by  reference  to  this  record, 
to  plead  avJbrefois  convict,  or  autrefois  acquit,  as  the  case  might  be. 
He  submitted  that  in  no  count  did  this  indictment  answer  to  these 
requisitions. 

The  first  count  alleges  the  duty  thus :  ''  It  became  and  was  the 
duty  of  the  said  G.  Jr.  to  attend  to  the  due  and  proper  working, 
exhibiting^  and  making  of  the  saidsignalsat  the  said  last«mentioned 
station,  and  duly  and  properly  to  work,  exhibit,  and  make  the  same 
according  to  the  rules  and  regulations  then  established  for  the 
guidance  of  the  conduct  of  the  servants  and  policemen  of  the  said 
company  employed  in  and  upon  the  said  railway  as  aforesaid." 
And  the  breach  of  that  duty  is  thus  alleged,  tnat  ''before  the 
arrival  of  the  said  last-mentioned  train  of  carriages  at  the  said 
Shrivenham  station,  to  wit,  &c.,  a  certain  carriage,  to  wit,  a  horse 
box,  was  put,  and  placed,  and  continued,  and  was  upon,  and  across, 
and  obstructing  tne  same  line  of  rails  of  the  said  railway,  near  to 
the  said  Shrivenham  station,  as  that  on  which  the  said  last^men- 
tioned  train  of  carriages  was  then  travelling,  and  it  thereupon,  then 
and  there  and  in  consequence  of  such  last-mentioned  obstruction, 
became  and  was  the  duty  of  the  said  G.  P.  to  alter,  remove,  and 
turn  off  the  said  signal  called  the  'all  right'  signal,  and  to  make, 
turn  on,  and  keep  made  and  turned  on  the  said  signal  called  the 
signal  '  to  stop,'  but  that  the  said  G.  P.  being  tiken  and  there 
unmindful  and  neglectful  of  his  duty  in  that  behalf,  at  the  time 
and  place,  &c.,  did  neglect  and  omit  to  alter,  remove,  turn  on. 
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and  keep  made  andtamed  on  the  said  signal  called  the  signal  '  to       Rao. 
stop/  by  means/^  &c.  .  •• 

This  count  is  defective  in  many  respects ;  first,  it  alleges  the  '^ 
prisoner's  daty  to  be  ^'  to  attend  to  the  due  and  proper  working,  Mamlaugkter 
3fcc.,  according  to  the  rules.  He  submitted  that  the  rules  ought  to  — ^»**»«»«. 
have  been  set  out,  that  it  might  appear  upon  the  record  by  neglect 
of  what  particular  rule  it  was  tibat  the  death  was  caused.  The 
necessity  for  this,  to  inform  the  prisoner  of  the  particular  offence 
with  wluch  he  is  charged,  is  manifest  from  the  fact  established  by 
the  production  of  the  rules  in  evidence,  which  show  that  the  duty 
was  not  as  here  alleged,  namely,  to  attend  to  the  due  and  proper 
working,  &c.,  but  that  he  had  numerous  other  duties  to  perform : 
therefore,  he  submitted,  secondly,  that  the  indictment  should  have 
stated  all  his  duties,  and  then  proceeded  to  negative  his  occupa- 
tion at  the  time  in  the  performance  of  each  of  the  other  duties ;  and 
forthis  reason,  that  this  became  a  duty  only  when  he  wasnot  engaged 
in  the  discharge  of  one  of  the  other  duties  imposed  upon  him.  It 
was  not  his  absolute  duty  under  any  circumstances  to  give  the 
signal.  If,  for  instance,  both  up  and  down  trains  had  been  passing 
at  the  same  time,  as  they  did  in  fact  pass  within  five  minutes  of 
each  other  in  consequence  of  the  lateness  of  the  express  train,  it  is 
quite  certain  the  prisoner  could  not  have  been  at  both  signal-posts ; 
would,  then,  his  absence  from  the  other  be  a  breach  of  duty  ?  Or, 
if  a  collision  had  occurred  with  both  trains,  and  in  both  there  had 
been  a  death,  and  he  had  been  indicted  for  manslaughter  in  both, 
it  is  clear  that  he  could  not  be  guilty  by  reason  of  neglect  of  duty  Motion  laan 
in  both,  yet,  upon  this,  indictment  and  evidence,  mutatis  mutcmdis,  of  jadgm«it. 
he  might  have  been  convicted  of  both.  Nothing  could  show  more 
forcibly  the  defectiveness  of  this  indictment  in  not  setting  out  all 
his  duties,  and  alleging  that  at  the  time  he  was  not  in  the  discharge 
of  either  of  the  other  duties  which  are  incompatible  with  the  dis- 
charge of  this  one.  Thirdly :  the  duty  and  neglect  are  not 
stated  with  sufficient  precision,  in  this  respect,  that  it  avers  gene- 
rally that  there  was  an  obstruction,  and  in  consequence  of  such 
obstruction  it  was  the  prisoner's  duty  to  give  a  certain  signal.  This 
was  not  and  could  not  be  his  duty.  His  dutv  was,  if  he  scm  an 
obstruction  to  give  notice  of  it.  The  duty  could  not  be  to  signal, 
whether  he  saw  it  or  not,  whether  in  a  dark  night  or  in  a  fog,  or 
whether  he  was  there  or  on  duty  elsewhere ;  but  ooly,  if  he  saw  an 
obstruction,  to  signal  it.  The  mdictment  as  it  stands  is  quite  con-  . 
sistent  with  innocence  (and  that  is  one  great  test  of  its  iasufficiency), 
for  if  it  had  occurred  in  a  dark  night,  when  vision  was  impossible, 
it  could  not  be  said  that  he  was  guilty  of  a  breach  of  duty  in  not 
giving  the  signal.  The  real  criminal  neglect  intended  to  be  charged 
here,  and  that  which  alone  would  constitute  it,  was  that  it  was  his 
duty  to  look  upon  the  line  and  see  if  there  was  any  obstruction  there, 
and  upon  seeing  an  obstruction  to  give  the  signal ;  and  the  criminal 
neglect  should  have  been  charged,  as  it'was  ia&ct,  that  he  was  at 
the  time  at  the  signal  post,  and  that  he  did  not  look  upon  the  line 
and  see  the  obstruction  and  give  the  signal ;  and  in  another  coxmt 
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Bso.        it  might  have  been  laid  that  the  line  was  obstraoted  and  that  he 
Parobtbb.    ^S^^  ha,Ye  seen  the  obstruction,  but  that  he  neglected  to  do  so 

and  to  give  the  signal,  &c.  It  was,  therefore,  confidently  submitted 

ManBiaughur  that  in  this  respoct  also  the  duty  and  the  neglect  which  constituted 
-^indidmenL  ^^  oflfence  Were  both  incorrectly  and  insufficiently  stated.     These 
objections  apply  to  all  the  counts. 

The  third  count  is  likewise  bad  for  dupUcity.  It  charged  the 
prisoner  ioth  with  neglect  to  make  the  right  signal,  cmd  with 
making  the  wrong  signal ;  these  are  two  offences,  one  of  omission 
and  the  other  of  commission,  and  should  not  have  been  joined. 

The  second  count  is  bad  also  in  that  it  alleges  the  duty  to  have 
been  to  give  notice  of  the  obstruction  by  means  of  the  proper 
signal.  It  should  have  been  stated  what  tiiat  proper  signal  was, 
what  it  was  his  duty  to  do  in  respect  of  it,  and  then  that  he  did  not 
do  it.    Aud  so  with  the  third  count. 

The  2nd  count  in  like  manner  alleges  the  duty  to  be  ^'  to  make 
due  and  proper  signals,''  without  describing  them,  and  is  bad  for 
the  same  reason. 

Lastly  (and  this  objection  applies  to  all  the  counts),  the  neglect 
requires  to  be  as  specifically  stated  as  the  duty.  It  is  not  enough 
to  charge  that  the  prisoner  "  did  not  perform  his  duty  /'  but  it 
must  be  stated  explicitly  in  what  particular  it  was  that  the  breach 
of  duty  (which  is  the  offence)  consisted.  The  1st  count  charges 
merely  that  the  prisoner  ^'  did  neglect  and  omit  to  alter  the  said 
signal.''  The  2nd,  the  like,  and  the  3rd,  that  he  did  neglect  and 
Motion  marroet  ^^^  ^o  indicate  by  proper  signals,  &c. ;  but  on  the  contrary  did 
of  Jadgmont     indicate,  &c.  (He  cited  Reg.  v.  Pelham,  2  Cox's  Grim.  Cas.  17.) 

'  Cole  {Blade  having  been  called  out  of  court),  contended  that 
every  count  was  good,  and  that  none  of  the  objections  were  tenable. 
It  was  alleged  that  the  prisoner's  duty  was  to  give  notice  of  an 
obstruction,  if  there  was  any,  by  a  certain  signal,  which  is  described. 
The  jury  have  found  by  their  verdict  that  the  prisoner  was  guilty 
of  neglect  in  this,  that  there  was  an  obstruction,  and  that  the 
prisoner  could  have  seen  it,  and  could  have  given  the  proper  signal. 
Me  was  then  stopped  by  the  court. 

CoLBBiDOE,  J. — I  am  of  opinion  that  none  of  the  objections 
made  to  this  indictment  ctin  be  sustained.  All  that  it  is  requisite 
to  charge  is  so  much  as  is  necessary  to  constitute  a  crime.  The 
crime  intended  to  be  here  charged  is  manslaughter  committed  by 
means  of  a  criminal  neglect  of  duty  in  omitting  to^ve  notice  by  a 
certain  signal  that  the  line  of  rails  was  obstructed.  This  is  done 
here  by  a  series  of  averments,— that  the  prisoner  was  a  servant  of 
the  company, — ^that  certain  signals  were  erected,— that  certain 
rules  were  in  force  for  the  reguLttion  of  the  signals,  of  which  rules 
the  prisoner  had  notice,  and  which  it  was  his  duty  to  observe  :  that, 
according  to  these  rules,  it  was  his  duty  to  give  notice  by  means  of 
the  sign^  when  the  line  was  obstructed,  that  on  the  day  in  ques- 
tion the  line  was  obstructed,  and  that  the  prisoner  neglected  to 
g^ve  the  signal  proper  in  such  a  case,  by  means  of  which  neglect  the 
accident  occurred.     The  jury  have  found  the  truth  of  these  aver- 
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ments,  and  that  tHe  prisoner  was  gnilty  of  neglect^  and  a  defect  (if        R«». 
any)  in  the  description  of  the  neglect  is  cured  by  the  verdict.     As    p^^^^^ 

to  the  most  important  of  the  objections,  that  it  conld  not  have  been        

the  dnty  of  the  prisoner  under  all  the  circumstances  to  make  the   MaMknighter 
signal,  as  in  the  night,  or  in  the  fog ;  the  answer  will  be,  that  in  — ^•<'»«<»»«^ 
this  case  the  charge  is  that  he  did  neglect  to  do  so,  and  the  jury 
have  so  found.     In  such  circumstances  as  those  suggested,  there 
would  be  no  neglect.    The  objections  fail  in  arrest  of  judgment. 

Sentence,  three  months'  rniprisomnent. 

Browne  (of  Swindon)  attorney  for  the  prosecution. 

"Hooper  (of  ELceter)  attorney  for  the  prisoner. 


NORTHERN  CIROmT. 

York  Sumheb  Assizes,  1848. 

(Before  Mr.  Baeon  Piatt.) 

Rig.  v.  Bates  and  Puoh.  (a) 

False  pretences — Existing  fact — Future  conduct. 

Where  an  indictment  charges  a  false  pretence  of  an  existing  fact  calculated 
to  induce  the  confidence  which  led  to  the  prosecutor's  parting  with  his 
property,  though  mixed  up  with  false  pretences  as  to  the  prisoner's  future 
conduct,  it  is  sufficient. 

Where  the  false  pretences  is  as  to  the  status  of  the  party  at  the  time,  or  as  to 
any  collateral  fact  supposed  to  he  then  existing^  it  mil  equally  support  an 
indictment  under  the  statute, 

THE  prisoners,  Eli  Bates  and  Jane  Pugh,  were  indicted  for        Bbo. 
obtaming  goods  by  false  pretences,  and  also  for  a  conspiracy       ^^*^ 
to  defraud.     The  male  prisoner  was  found  guilty  of  the  charge  of        ^ 
obtaining  goods  by  false  pretences,  and  acquitted  of  the  con-       Puoh. 
spiracy.  

The  indictment  contained  three  counts,  in  substance  the  same,  ^^P^^^^w^* 
setting  out  the  false  pretences,  the  first  of  which  set  out  all  the 
pretences,  the  others  varied  the  charge. 

Price^  for  the  prisoner,  moved  in  arrest  of  judgment  on  the 
ground  that  the  counts  setting  out  the  false  pretences  were  bad. 

The  first  count  of  the  indictment  stated  "  that  Eli  Bates,  late 
of  the  parish  of  Huddersfield,  in  the  county  of  York,  labourer, 
and  Jane  Pugh,  late  of  the  same  place,  single  woman,  on  the  15th 
day  of  September,  a.d.  1848,  with  force  and  arms,  at  the  parish 
aforesaid,  m  the  county  aforesaid,  unlawfully,  knowingly,  and  de- 
signedly did  &lsely  pretend  to  one  Henry  Soholey,  which  said 

(a)  Btported  bj  T.  Campbell  FonxB,  Esq.,  B«rristM:-at-Law. 
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Bw».  Henry  Scholey  was  then  and  there  the  shopman  of  one  Marma- 
Batbs  duke  Archer^  in  a  certain  shop  of  the  said  Marmaduke  Archer^ 
AMD  then  and  there  kept  by  the  said  Marmaduke  Archer^  that  he  the 
^^Q^  said  Eli  Bates  was  then  and  there  intending  to  open  a  shop  in 
FaUepretmicet.  Manchester-street,  in  the  town  of  Huddersfield,  in  the  parish 
aforesaid^  for  the  sale  of  certain  articles^  to  wit,  cheese  and  bacon, 
there  by  him  the  said  Eli  Bates,  and  that  he  the  said  Eli  Bates 
was  then  and  there  a  provision  dealer,  and  that  he  the  said  Eli 
Bates  was  then  possessed  of  a  certain  sum  of  money,  to  wit,  the 
sum  of  IJ.  78.  lid.,  and  that  he  the  said  Eli  Bates  was  then  desi- 
rous of  purchasing  a  certain  cheese  of  the  said  Marmaduke  Archer, 
in  good  faith,  for  the  purpose  of  selling  it  again  in  the  trade  and 
business  of  a  provision  dealer,  and  that  he  the  said  Eli  Bates  had 
then  the  means  of  paying  to  the  said  Marmaduke  Archer  the  price 
of  the  said  cheese,  to  wit,  the  sum  of  12.  7«.  l\d. ;  and  that  if  he 
the  said  Henry  Scholey,  for  the  said  Marmaduke  Archer,  would 
then  and  there  sell  and  deliver  the  said  cheese  to  the  said  Eli 
Bates,  he  the  said  Eli  Bates  was  then  willing  and  ready  to  pur- 
chase the  said  cheese  of  him  the  said  Marmaduke  Archer,  and 
then  to  pay  to  the  said  Henry  Scholey  the  said  sum  of  11.  Is.  l^d. 
by  means  of  which  said  several  false  pretences  they  the  said  Eli 
Bates  and  Jane  Pugh  did  then  and  there  unlawinlly  obtain  from 
the  said  Henry  Scholey  46ilbs.  of  cheese  to  the  value  of  12.  Is.  \\d. 
being  then  and  there  the  cheese  aforesaid  of  the  goods  and  chattels 
of  the  said  Marmaduke  Archer,  with  intent  then  and  there  to 
cheat  and  defraud  him  the  said  Marmaduke  Archer  of  the  same. 
Whereas,  in  truth  and  in  fact,''  &c.,  negativing  each  false  pretence 
set  out. 

In  this  count,  all  the  pretences  were  so  mixed  up  one  with 
another,  and  depended  so  much  the  one  upon  the  olJier,  that  if 
any  one  of  them  was  bad  and  there  was  a  general  verdict  of  guilty, 
no  judgment  could  be  given  upon  this  count  :  {Beg.  v.  Wick- 
ham,  10  Ad.  &  El.  34;  2  Buss.  310.)  If  the  pretences  were 
taken  separately,  the  first  pretence,  that  the  prisoner  '^  intended 
to  open  a  shop  in  Manchester-street,  Huddersfield,''  was  not  a  pre- 
tence within  the  statute  7  &  8  Geo.  4,  c.  29,  s.  53,  and  was  nothing 
more  than  a  pretence  of  something  passing  in  the  man's  mind, 
which  could  only  be  likened  to  the  case  of  a  promise  as  to  lus 
future  conduct,  and  was  distinguishable  from  the  case  of  the  under 
graduate :  {Reg.  v.  Bama/rd,  7  C.  A  P.  784.)  If  it  were  a  pretence, 
then  there  ought  to  have  been  some  allegation  in  the  indictment 
to  connect  that  pretence  sufficiently  with  the  transfer  of  the  pro- 
perty: {Rex  V.  Reid,  7  C.  &  P.  848.)  Then,  the  next  pretence  that 
'^  the  said  Eli  Bates  was  then  possessed  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  11.  78.  IJd.''  did  not  necessarily  import  that  he 
had  the  money  there  in  his  pocket ;  and  the  averment  that  he  had 
the  means  of  paying  for  the  said  cheese  came  within  the  rules  laid 
down  in  Rex  v.  Reid  {ut  supra),  and  was  a  mere  false  affirmation. 
The  next  pretence  set  out,  that  he  was  desirous  of  purchasing  a 
cheese  to  sell  again,  was  nothing  more  than  a  promise  for  future 
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oondaot ;  and  to  say  that  a  man  was  desirons  of  doing  a  thing  was        Bvo. 
not  a  pretence  of  an  existing  fact :  {Beg.  v.  Johnston,  2  M.  0.  0.       ^^^ 
254.)     Then  the  pretence  that  the  man  was  ready  and  willing  to        ^fd 
pay  was  nothing  more  than  a  promise  to  pay  on  delivery  {Rex  v.       Pttoh. 
Oodrington,  1  0.  &  P.  661),  the  breach  of  which  was  a  gronnd  bwJZZT^-,^ 
only  of  civil  action. 

Ingham,  /•  T.,  for  the  prosecution,  relied  on  the  words  of  the 
statate  and  on  B.  v.  Oroaalnf  (2  M.  &  B.  17).  The  cases  of  B.  v. 
Oodrington  and  i2.  v.  Johmston  were  such  that  a  civil  remedy  was 
applicable ;  the  facts  in  those  cases  merely  proved  a  breach  of  pro- 
mise or  of  covenant ;  besides,  the  former  was  shaken  by  the  obser- 
vations of  Patteson,  J.,  in  B.  v.  Oroaaley,  and  of  Parke,  B.,  in  B,  v. 
Kendrick  (5  Q.  B.)  The  pretence  that  prisoner  intended  to  open 
a  shop  was  a  pretence  of  an  existing  fact  calculated  to  induce 
a  credit  to  be  given,  and  equivalent  to  a  pretence  that  he  was 
a  nwi  of  substance ;  it  was  descriptive  of  the  status  and  position 
of  the  prisoner.  B.  v.  Johnston  was  distinguishable  because  the 
pretence  there  stated,  of  an  intention  to  marry  the  person  from 
whom  the  money  was  obtained,  was  not  calculated  to  induce  credit 
as  to  the  solvency  of  the  prisoner,  but  rather  amounted  to  a 
promise— a  mere  inducement  to  be  executed  if  the  money  was 
famished ;  if  he  had  said  he  was  going  to  marry  an  heiress  the  case 
would  have  been  like  the  present.  The  report  of  JB.  v.  Beid  was 
not  intelligible.  Then  as  to  the  pretence  that  the  prisoner  was 
possessed  of  a  certain  sum  of  money,  to  wit,  &c. ;  that  is  a  state- 
ment as  to  an  existing  collateral  fact,  and  steers  clear  of  all  the 
authorities  cited  by  Mr  Price.  It  is  also  distinct  from  and  un- 
connected with  all  the  other  pretences  alleged,  so  as  not  to  fall 
within  the  principle  of  B,  v.  Wickham  (10  Ad.  in  E.  34).  After 
verdict  that  pretence  being  good  in  itself,  and  distinct  from  all 
the  others  charged,  would  support  the  indictment.  The  pre- 
tences that  he  had  the  means  of  paying,  and  that  he  was  ready 
and  willing  to  pay,  &c.,  were  no  doubt  connected  with  the 
pretence  of  intending  to  open  a  shop,  and  therefore  would  not  be 
sufiBcient  if  that  were  bad ;  but  taken  per  se  they  were  good  false 
pretences.  No  one  could  doubt  that  an  averment  of  a  person's 
being  ready  and  willing  to  pay,  &c.,  in  a  declaration  or  plea,  would 
be  disproved  by  showing  that  a  man  was  in  insolvent  circum- 
stances, and  in  an  indictment  it  must  receive  the  same  con- 
struction. 

Price,  in  reply,  relied  on  R.  v.  Wickhcuni  and  JB.  v.  Reid. 

Platt,  B.,  delivering  judgment,  said,  the  indictment  charged  Judgment. 
certain  false  pretences,  that  the  prisoner  was  then  intending  to 
open  a  shop,  &o. ;  and  that  he  was  a  provision  dealer,  and  was 
possessed  of  a  certain  sum  of  money,  to  wit,  &c.,  and  had  then  the 
means  of  paying,  &c.  It  was  objected,  on  behalf  of  the  prisoner, 
that  the  pretences  resolved  themselves  into  a  mere  intention  to  do 
a  future  act.  K  all  the  pretences  together  were  of  that  import, 
then  the  objection  ougm  to  prevail.  If  the  intention  to  open  a 
shop  related  simply  to  futurity,  that  would  not  do.     But  the  pre- 
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i^>ck        tence  alleged  that  the  prisoner  ''was  tlien  a  provision  dealer/'  and 

Bates       ^^^^  ^^^  ^  pretence  of  an  existing  faot ;  so  also  was  the  pretence  that 

ANP        the  prisoner  had  then  the  means  of  paying,  and  was  readyand  willing 

P^-       to  pay.     In  B,  V.  JohnsUm  (2  M.  0.  0.  254),  the  substance  of  the 

Fahe  pretmeei.  P^otence  was,  *'  If  yon  will  give  me  the  money,  I  will  apply  it  in  a 
particular  way,'^ — a  mere  promise,  the  breach  of  which  was  reme- 
diable by  a  civil  remedy.  If  that  were  a  false  pretence  within  the 
statute,  all  breaches  of  contract  would  expose  a  man  to  an  indict- 
ment. In  S.  V.  Reid  (7  G.  &  P.),  no  reason  was  assigned  for  the 
judgment;  but  the  indictment  showed  no  connexion  between 
the  coals  and  the  weights,  and  the  obtaining  of  the  sovereign  was 
not  shown  to  have  any  connexion  with  the  pretence.  In  B.  v. 
WichhoAfn,  (10  Ad.  &  El.  84),  the  substantial  objection  was  that 
there  was  no  sufficient  averment  that  the  promissory  note  therein 
mentioned  was  a  valueless  security ;  and  it  was  quite  apparent 
that  the  prisoner's  statement  that  he  was  a  captain  would  not  have 

Jadgment.  gained  the  credit.  The  other  part  of  the  pretence,  therefore,  was 
necessarily  connected  with  it,  and  was  bad  j^er  Be.  As  to  B.  v. 
OodringUm  {uhi  swpra),  he  doubted  the  accuracy  of  that  decision. 
It  was  impossible  to  say  that  the  covenant  was  a  false  pretence; 
but  the  previous  statement  of  the  prisoner  (though  afterwards 
reduced  into  a  contract)  was,  in  his  opinion,  sufficient  to  support 
the  indictment.  £.  v.  Kendrich  (5  Q.  B.)  accorded  with  this 
view,  and  conflicted  directly  with  JB.  v.  Oodrmgtqn.  In  B,  v. 
Orossley  (2  M.  &  B.  17),  the  corpus  of  the  representation  was  that 
the  prisoner  was  possessed  of  2,000/.  odd,  and  he  falsely  repre- 
sented his  condition  and  atatus  at  the  time.  That  case  was  ex- 
actly in  point  with  the  present ;  for  the  representations  in  the 
present  indictment  amounted  to  a  statement  to  the  following 
effect : — ^'I  am  a  provision  dealer ;  I  am  possessed  of  a  certain  sum 
of  money;  I  am  ready  and  willing  to  pay,^' — ^all  which  represen- 
tations were  false.  Beady  and  willing,  in  pleading  a  tender,  meant 
that  the  man  had  the  will  and  the  ability  to  pay.  The  words  had 
the  same  meaning  here.  He  thought  there  was  a  false  repro- 
sentation  of  particular  facts  which  was  calculated  to  induce  the 
confidence  which  led  to  the  prosecutor's  parting  with  his  property. 
And  whether  the  false  pretence  were  as  to  the  status  of  the 
party  at  the  time,  or  as  to  any  collateral  fact  supposed  to  be  then 
existing,  it  would  equally  support  an  indictment  under  the 
statute. 

ChiilUf. 
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EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
November  14,  1848. 

RiCHASD  Dunn  v.  The  Queen,  (a) 

Perjury^Affidavit  of  debt  under  1^2  Vict  c.  110,  a  S—AiUhority  of 
Begistrar  of  Court  of  Bankruptcy  to  administer  the  oath — 5  ^  6  Vict,  c, 
122,  83.  11,  18,  67 — Sentence — Security  to  keep  the  peace. 

An  indictment  for  perjury  charged  that  the  perjury  was  committed  in  an 
affidavit  of  debt  filed  in  the  Court  of  Bankruptcy,  for  the  purpose  of 
causing  A.  B,to  be  adjudged  bankrupt,  and  sworn  in  the  Court  of  Bank- 
ruptcy before  a  registrar  thereof 

Held,  1,  that  the  SthsecL  ofl  ^  2  Vict.  c.  110,  under  which  the  affidavit  was 
sworn,  is  not  repealed  by  the  Wth  sect,  of  b  4r  ^  Vict.  c.  122  ;  and  that 
therefore  the  false  statements  therein  were  material  to  a  judicial  inquiry. 

2.  That  the  affidavit  urns  made  in  a  matter  relating  to  bankrupts ;  and  there- 
fore properly  sworn  before  the  registrar  by  virtue  of  sect.  67  of  6  ^6  Vict. 
c.  122. 

7%e  affidavit,  as  set  out  in  the  indictment,  stated  that  A,  B.  C.  was  indebted  ; 
but  "A.  B.  C7J'  was  explained  by  an  inuendo  to  mean  ''the  said 
A.G.B,  C.^  mentioned  in  the  indictment ;  and  the  negative  allegation  was, 
"  Whereas  in  truth  and  in  fact  the  said  A.  G.  B.  C.  was  not  indebted.'' 

Held,  that  the  falsehood  of  the  statement  was  sufficiently  averred. 

The  judge,  before  whom  the  indictment  was  tried,  passed  sentence  at  nisi 
prius,  and  ordered  the  defendant  to  be  imprisoned  for  eighteen  months,  and 
to  give  security  to  keep  the  peace  and  be  of  good  behaviour  for  two  years, 
to  commence  from  the  expiration  of  the  eighteen  months,  and  to  be  further 
imprisoned  until  such  security  should  be  given. 

Held,  that  the  judge  had  authority  to  pass  that  sentence. 

Within  six  days  after  the  commencement  of  the  term  following  the  trial,  the 
Court  of  Queen's  Bench  granted  a  rule  in  arrest  of  judgment,  which  was 
afterwards  discharged :  but  this  rule  did  not  appear  upon  the  transcript  of 
the  record  transmitted  to  this  court ;  and  this*court  therefore  refused  to 
take  any  notice  of  it,  or  to  grant  a  rule  that  it  should  be  annexed  to  or 
endorsed  upon  the  record. 

ERROR  from  a  judgment  of  the  Queen's  Bench^  upon  an  indict-       Dumr 
ment  for  perjury.  .^^  ^^^^ 

The  6th  count  of  the  indictment  was  as  follows : — 
And  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  further      Pmjmy. 
present  that  at  the  time  of  the  committing  of  the  offence  herein- 
after mentioned^  the  said  Angela  Georgina  Burdett  Coutta  was  a 
trader  within  the  meaning  of  the  statutes  then  in  force  concerning 

(a)  Reported  hj  A  Bittlbstoh,  Esq.,  Barriiter-ftt-Law. 

TOL.  m.  r 
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Dlnk       bankrupts^  and  that  the  said  Bichard  Dunn  being  such  evil  dis- 
The  Qubsn   V^^^^  person  as  aforesaid^  and  wickedly  and  malicioHslj  devising 

'  and  intending  nnlawfnlly  to  annoy,  harrass,  and  grieve,  and  op- 

PerfwTjf.  press  the  said  Angela  Georgina  Bordett  Coatts,  and  to  put  her, 
without  any  just  cause,  to  great  expense  of  her  monevs,  and  falsely 
and  maliciously  to  cause  and  procure  her  ix>  be  declared  and  ad- 
judged bankrupt,  on  the  said  31st  day  of  March,  in  the  year  of  our 
Lord  1846,  at  London  aforesaid,  in  tne  parish  and  ward  aforesaid, 
and  within  the  jurisdiction  of  the  Centrsd  Criminal  Court,  came  in 
his  dwn  proper  person  into  the  Court  of  Bankruptcy  (the  same 
court  then  and  still  being  held  in  Basinghall-street  in  the  city  of 
London  aforesaid),  and  then  and  there  appeared  in  his  own  proper 
person  before  one  John  Fisher  Miller  there,  and  then  being  one  of 
the  registrars  of  the  said  last- mentioned  court,  and  was  then  and 
there  duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel 
of  God,  before  the  said  John  Fisher  Miller,  the  said  John  Fisher 
Miller  having  then  and  there  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  Bichard  Dunn, 
and  that  the  said  Bichard  Dunn  being  so  sworn  as  last  aforesaid, 
not  having  the  fear  of  God  before  his  eyes ;  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there  upon  his 
Indiotment.  oath  aforesaid,  falsely,  maliciously,  wickedly,  wilfully,  and  cor- 
ruptly did  say,  depose,  swear,  and  make  affidavit  in  writing  in  sub- 
stance and  to  the  effect  following;  that  is  to  say,  that  Angela 
Burdett'  Coutts  (meaning  the  said  Angela  Gborgina  Bnrdett 
Coutts),  at  the  time  of  the  making  of  the  said  affidavit,  was  justly 
and  truly  indebtied  unto  him,  the  said  Bichard  Dunn,  in  the  sum 
of  100,000Z.  by  virtue  of  a  certain  bill,  &c. 

Which  said  affidavit  the  said  Bichard  Dunn  then  and  there  filed 
in  the  said  Court  of  Bankruptcy,  to  wit,  on  the  day  and  year  last 
aforesaid,at  London,  in  the  parish  and  ward  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  as  by  the  said  affidavit 
still  affiled  in  the  said  Court  of  Bankruptcy  in  Basinghall-street 
aforesaid,  in  London  aforesaid  (amongst  other  things)  more  fully 
appears,  whereas  in  truth  and  in  fact  the  said  Angela  Georgina 
Burdett  Coutts  was  not  at  the  time  of  the  making  of  the  affidavit 
aforesaid,  or  at  an  other  time,  indebted  to  the  said  Bichard  Dunn 
in  the  sum  of  100,000Z.  or  in  any  other  sum,  &c. 

All  which  he  the  said  Bichard  Dunn,  at  the  time  of  the  making 
of  the  said  affidavit,  well  knew,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court.  And  so  the  jurors  aforesaid  upon  their  oaths 
aforesaid  do  say  that  the  said  Bichard  Dunn,  on  the  said  81st  day 
of  March  in  the  year  of  our  Lord  1846  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  and  within  the  jurisdiction 
of  the  CentnJ  Criminal  Court,  upon  his  oath  aforesaid,  taken  in 
the  said  Court  of  Bankruptcy,  before  the  said  John  Fisher  Miller, 
so  being  one  of  the  registrars  of  the  said  last-mentioned  court,  the 
said  John  Fisher  Miller  then  and  there  having  lawful  and  compe- 
tent power  and  authority  to  administer  such  last-mentioned  oath 
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to  the  said  Bichard  Dnnn  in  tliat  behalf,  falsely,  maliciously,  wil-       Dumw 
fidly,  and  corruptly,  in  manner  and  form  aforesaid,  did  commit  j^^^  q  ^^ 

wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty        

God,  to  the  great  damage  of  the  said  Angela  Greorgina  Burdett      Perjmy, 
Coutts,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 
•    The  postea  was  as  follows  : — 

Afterwards  and  on  the  day  and  at  the  place  last  within  mentioned  Postaa. 
before  the  Rt.  fion.  Thomas  Lord  Denman,  Chief  Justice  of  our 
lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself, 
and  the  Hon.  Thomas  Denman  being  associated  to  the  said  Chief 
Justice  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  come  as  well  the  within-named  Charles  Francis  Robin- 
son, Esquire,  who  for  our  said  lady  the  Queen  in  this  behalf  pro- 
secuteth,  as  the  within-named  Richard  Dunn  in  his  own  proper 
person,  and  the  jurors  of  the  jury  within  mentioned  being  called, 
to  wit,  Ac.  (naming  them),  come  and  are  sworn  upon  the  said  jury, 
&c. ;  whereupon  the  court  here  proceedeth  to  the  taking  of  the 
inquest  aforesaid  by  the  jurors  aforesaid  now  here  appearing  for 
the  purpose  aforesaid,  who  being  sworn  to  speak  the  truth  touching 
and  concerning  the  matters  within  contained,  say  upon  their  oath, 
that  the  said  Richard  Dunn  is  guilty  of  the  premises  in  the  6th 
count  of  the  indictment  within  specfeed  and  charged  upon  him  in 
manner  and  form  as  in  and  by  the  said  6th  count  of  the  said  in- 
dictment is  within  alleged  against  him,  and  the  jurors  aforesaid 
now  here  appearing  and  sworn  as  aforesaid  upon  their  oath  afore- 
said do  further  say  that  the  said  Richard  Dunn  is  not  guilty  of  the 
premises  in  the  1st,  2nd,  3rd,  4th,  5th,  7th,  8th,  9  th,  and  10th 
counts  of  the  indictment  within  specified  and  charged  upon  him  in 
manner  and  form  as  the  said  Richard  Dnnn  hath  by  pleading  for 
himself  within  alleged. 

And  hereupon  at  the  same  sittings  of  nisi  priits  the  said  Thomas 
Lord  Denman,  Chief  Justice  within  named,  proceedeth  to  pro- 
nounce judgment ;  and  thereupon  all  and  singular  the  premises 
being  seen  and  fuUy  understood  by  the  court  here,  it  is  considered, 
adjudged,  and  ordered  by  the  said  Chief  Justice,  that  for  the  offence 
specified  in  the  6th  count  of  the  ¥rithin-mentionefl  indictment, 
whereof  the  ¥rithin-named  defendant,  Richard  Dunn,  is  convicted, 
the  said  Richard  Dunn  be  imprisoned  in  the  Queen's  prison  for  the 
space  of  eighteen  calendar  months,  to  commence  and  be  computed 
from  the  day  on  which  he  shall  be  first  taken  to  and  confined  in 
the  said  prison  in  execution  of  this  sentence.  And  that  he,  the 
said  Richard  Dunn,  do'  give  security  to  keep  the  peace,  and  be  of 
good  behayiour  towards  Her  Majesty  and  all  her  liege  subjects,  and 
especially  towards  Angela  Georgina  Burdett  Coutts  within  men- 
tioned, for  the  space  of  two  years,  to  commence  and  be  computed 
from  and  after  the  end  and  expiration  of  the  aforesaid  eighteen 
calendar  months,  the  said  Richard  Dunn  to  be  bound  in  the  sum 
of  1002.,  and  two  sufficient  sureties  in  the  sum  of  50{.  each,  and 
that  the  said  Richard  Dunn  be  further  imprisoned  in  the  said 
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Dunn       prison  until  such  secarity  be  given.    And  that  he^  the  said  Richard 
Thk  0  BEN   •'-^'^^^>  ^®  committed  to  the  custody  of  the  keeper  of  the  said 

'  prison^  to  be  by  him  kept  in  safe  custody  in  execution  of  this 

Perjury,      judgment. 

Assignment  of  errors  : — 
AMignment  of  1.  That  it  does  not  appear  that  the  said  John  Fisher  Miller, 
before  whom  the  said  oath  was  l^ken^  as  in  the  6th  count  men- 
tioned, had  any  authority  to  administer  the  said  oath  to  the  said 
Richard  Dunn ;  and  that  by  the  law  of  the  land  he  had  no  such 
authority ;  and  that  as  it  appears  by  the  said  6th  count,  that  the 
said  oath  was  taken  in  the  said  Court  of  Bankruptcy  which  was 
then  held,  the  said  oath  should  have  been  administered  by  the  said 
court  and  not  by  the  registrar  thereof. 

2.  That  the  said  6th  count  wants  certainty,  inasmuch  as  it  does 
not  appear  whether  the  Court  of  Bankruptcy,  in  which  the  said 
oath  was  taken,  was  the  Court  of  Review,  or  a  subdivision  Court 
of  Bankruptcy,  or  before  whom  such  court  was  held. 

3.  That  neither  the  said  Court  of  Bankrupty  nor  the  said  regis- 
trar had  authority  to  administer  the  said  oath  to  the  said  Richard 
Dunn,  as  it  does  not  appear  that  the  said  affidavit  was  made  in  any 
matter  of  bankruptcy. 

4.  That  it  does  not  appear  in  and  by  the  said  6th  count  that  the 
said  oath  was  taken,  or  the  said  affidavit  made,  in  any  judicial  or 
legal  proceeding,  or  that  the  same  was  for  the  purpose  or  with  the 
intention  of  being  used  in  any  legal  or  judicial  proceeding. 

5.  That  it  does  not  appear  in  or  by  the  said  6th  count  that  any 
of  the  matters  therein  alleged  to  have  been  sworn  were  or  could  be 
material  to  any  judicial  or  legal  proceeding. 

6.  That  it  does  not  appear  in  and  by  the  said  6th  count  that  the 
said  Angela  Georgina  Burdett  Coutts  could  have  been  made  a 
bankrupt  upon  the  affidavit  therein  stated,  inasmuch  as  no  debt  is 
sworn  to  or  stated  in  the  said  affidavit  to  have  been  due  from  the 
said  Angela  Greorgina  Burdett  Coutts. 

7.  That  it  does  not  appear  in  and  by  the  said  6th  count  that  any 
of  the  allegations  in  the  said  affidavit  were  false,  inasmuch  as  the 
affidavit  swears  to  a  debt  from  Angela  Burdett  Coutts ;  and  the 
indictment  gnly  negatives  a  debt  from  Angela  Georgina  Burdett 
Coutts. 

8.  That  the  said  6  th  count  wants  certainty  in  not  setting  forth 
the  names  of  the  persons  on  whom  or  on  whose  bank  the  said  bill 
therein  mentioned  was  drawn,  the  said  persons  being  merely  des- 
cribed as  Messrs  Coutts  &  Company. 

9.  That  the  said  Chief  Justice  had  no  authority  in  law  to  ad- 
judge or  order  the  said  Richard  Dunn  to  give  security  to  keep  the 
peace. 

10.  That  the  said  Chief  Justice  had  no  authority  in  law  to  ad- 
judge or  order  the  said  Richard  Dunn  to  be  imprisoned  until  such 
security  was  given. 

11.  That  the  said  judgment  is  indefinite  and  uncertarn,  and 
manifestly  unjust,  inasmuch  as  although  the  said  Richard  Dunn  is 
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ordered  and  adjadged  to  give  secarity  to  keep  the  peace  for  two        Dvns 
years  only  after  the  expiration  of  the  said  imprisonment  for  eigh-  ^ 

teen  months  as  therein  mentioned^  yet  if  he  does  not  give  sach     °'  wu»^gw. 
secarity  he  is  ordered  and  adjudged  to  be  imprisoned  for  an  inde-      Perjury, 
finite  and  unlimited  time. 

12.  That  the  said  indictment  upon  which  the  said  judgment  was 
so  given  by  the  said  Chief  Justice  was  not  a  record  of  the  Court 
of  Queen^s  Bench ;  but  a  record  of  the  Central  Criminal  Court. 

13.  That  the  judgment  of  the  said  Chief  Justice  has  not  the  force 
and  effect  of  a  judgment  of  the  Court  of  Queen's  Bench  or  any 
force  or  effect^  inasmuch  as  the  said  court  did^  within  six  days  after 
the  commencement  of  the  term  ensuing  the  said  trials  grant  a  rule 
to  show  cause  why  the  said  judgment  should  not  be  arrested. 

The  1  &  2  Vict.  c.  110,  ^^An  Act  for  abolishing  Arrest  on  i  &2  vict 
Mesne  Process  in  Civil  Actions,  except  in  certain  cases;  for  ex-  «•  no. 
tending  the  Remedies  of  Creditors  against  the  Property  of  Debtors, 
and  for  Amending  the  Laws  for  the  Belief  of  Insolvent  Debtors  in 
England/' — enacts  (s.  8,  ^'mannerof  making  a  debtor  a  bankrupt''), 
if  any  single  creditor,  or  any  two  or  more  creditors,  being  partners, 
whose  debts  shall  amount  to  lOOZ.  or  upwards,  or  any  two  creditors 
whose  debts  shall  amount  to  1501.  or  upwards,  or  any  three  or 
more  whose  debts  shall  amount  to  200Z.  or  upwards,  of  any  trader 
within  the  meaning  of  the  laws  now  in  force  respecting  bankrupts, 
shall  file  an  affidavit  of  debt  and  cause  him  to  be  personally  served 
with  a  copy,  Ac,  and  if  such  trader  shall  not  within  twenty-one 
days  after  personal  service  of  such  affidavit,  &c.,  pay  such  debt,  or 
secure,  or  compound  for  the  same,  &c.,  he  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  twenty-second  day. 

5  &  6  Vict.  c.  122,  "  An  Act  for  the  Amendment  of  the  Law  of  5  &  6  Vict. 
Bankruptcy;"  s.  11. — If  any  creditor  of  any  trader  within  the  ^  122,8.11. 
meaning  of  this  or  any  other  statute  relating  to  bankrupts  now  or 
hereafter  to  be  in  force  shall  file  an  affidavit  (of  debt  and  demand 
in  the  Court  of  Bankruptcy)  in  the  form  specified  in  schedule 
(A.  No.  1),  it  shall  be  Lawful  for  the  court  to  issue  a  summons 
calling  upon  such  trader  to  appear. 

Sect.  13. — If  any  such  trader  shall  not  come  before  such  court  Sect.  is. 
at  the  time  appointed,  or  if  upon  his  appearance  he  shall  refuse  to 
admit  such  demand  and  shall  not  make  a  deposition  that  he  believes 
he  has  a  good  defence  to  such  demand,  then  if  such  trader  shall 
not  within  fourteen  days  aftyer  personal  service  of  such  summons 
pay,  secure,  or  compound  for  such  debt,  to  the  satisfaction  of 
such  creditor,  &c.,  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of 
such  summons. 

Sect.  67  of  5  &  6  Vict.  c.  122.— All  affidavits  to  be  made  and  S««t.  67. 
used  in  matters  of  bankruptcy,  or  under  or  by  virtue  of  any 
statute  relating  to  bankrupts  or  of  this  act,  shall  and  may  be  sworn 
before  the  Court  of  Review  or  before  either  of  the  subdivision 
Courts  in  Bankruptcy,  or  any  Commissioner,  or  the  Master,  or  any 
Registrar  or  Deputy  Registrar  of  the  Court  of  Bankruptcy,  &c. 
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DoBTK  Sect.  112  of  1  &  2  Vict.  c.  110.— All  affidavits  to  be  need  before 

Thb  q  ^^^  ®*^^  court  or  any  commissioner  thereof^  or  any  justices  of  the 

^^'  peace,  or  any  officer  of  the  said  court,  Ac.,  shall  and  may  be  sworn 

Pmjury,     before  the  said  court,  or  any  commissioner  thereof,  or  any  com- 
missioner appointed  by  the  said  court  for  the  purpose  of  taking 
affidavits,  or  any  Master  Extraordinary  in  Chancery,  &c. 
1  WiU.  4,  c.  70,      1  Will.  4,  c.  70,  s.  9,  enacts,  that  upon  all  trials  for  felonies  or  mis- 
■•  ^*  demeanors  upon  any  record  of  the  Court  of  King's  Bench,  judgment 

maybe  pronounced  during  the  sittings  orassizes  by  the  judge  before 
whom  the  verdict  shall  be  taken,  as  well  upon  the  person  who  shall 
have  suffered  judgment  by  default  or  confession  upon  the  same 
record,  as  upon  those  who  shalTbe  tried  and  convicted,  whether 
such  persons  be  present  or  not  in  court,  excepting  only  where  the 
prosecution  shall  be  by  information  filed  by  leave  of  the  Court  of 
King  Bench,  or  such  cases  of  informations  filed  by  His  Majesty's 
Attorney-General,  wherein  the  Attorney-General  shall  pray  that  the 
judgment  maybe  postponed;  and  the  jvdgvient  so proiwunced shcdl 
be  endorsed  upon  the  recardof  nisi  priuSyBjo^a  afterwards  entered  upon 
the  record  in  "court,  and  shall  be  of  the  same  force  and  effect  as  a 
judgment  of  the  court,  wnless  the  coiurt  shall  vnthin  six  days  after  the 
commencement  of  the  ensuing  term,  grant  a  rule  to  show  cause  why  a 
netv  trial  should  not  be  had  or  the  judgment  amended;  and  it  shall  be 
lawful  for  the  judge  before  whom  the  trial  shall  be  had  either  to 
issue  an  immediate  order  or  warrant  for  committing  the  defendant 
in  execution,  or  to  respite  the  execution  of  the  judgment  upon  such 
terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  term ; 
and  in  case  imprisonment  shall  be  part  of  the  sentence,  to  order  the 
period  of  imprisonment  to  commence  on  the  day  on  which  the 
party  shall  be  actually  taken  to  and  confined  in  prison. 
Argument  of  The  Plaintiff  in  person  argued  in  support  of  his  writ  of  error. — 
the  plaintiff.  First,  As  to  the  authority  to  administer  the  oath ;  the  question 

principally  depends  upon  the  construction  of  the  8th  sect,  of  1  &  2 
Yict.  c.  110,  in  conjunction  with  5  &  6  Yict.  c.  122,  s.  11.  This 
affidavit  was  sworn  under  the  former  act ;  which  is  an  Act  for  the 
Belief  of  Insolvent  Debtors,  and  the  1 1 2th  section  of  which  pro- 
vides for  the  swearing  of  affidavits  to  be  used  before  the  Insolvent 
Debtors  Court.  Therefore  neither  the  Registrar  of  the  Court  of 
Bankruptcy  nor  the  Court  of  Bankruptcy  itself  had  any  authority 
to  administer  the  oath.  The  section  relied  upon  as  giving  that 
authority  is  sect.  67  of  5  &  6  Vict.  c.  122 ;  but  the  answer  is  that 
that  applies  only  to  affidavits  "  to  be  made  or  used  in  matters  of 
bankruptcy,  or  under  or  by  virtue  of  any  statute  relating  to  bank- 
rupts, or  of  this  act  /'  and  this  is  not  such  an  affidavit.  It  was  not 
made  or  used  in  a  matter  of  bankruptcy ;  it  was  not  made  by 
'  virtue  of  any  statute  relating  to  bankrupts,  or  by  virtue  of  5  &  6 
Yict.  c.  122.  This  was  no  matter  of  bankruptcy.  Miss  Coutts 
could  not  have  been  made  a  bankrupt  upon  this  affidavit ;  for  the 
8th  sect,  of  1  &  2  Yict.  c.  110,  is  altogether  repealed  by  the  11th, 
12th,  &  13th  sects,  of  5  &  6  Yict.  c.  122.  [Aldbbson,  B.— That 
is  not  so,  unless  they  are  necessarily  inconsistent ;  and  are  they  so  f 
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Sect.  8  of  1  &  2  Vict,  c,  110,  provides  that  if  within  twenty-one       Duhm 
days  after  personal   service  of  the  affidavit,  and  notice  to  pay         ^ 
therein  mentioned,  the  trader  shall  not  pay  or  compound,  Ac,       "«_™"' 
he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on      Perfury. 
the  twenty-second;  but  the  5  &  6  Vict.  c.  122,  s.  11,  provides  for 
the  issuing  of  a  summons  to  the  trader  upon  the  affidavit  therein 
mentioned ;  and  then  by  sect.  13  he  is  allowed  only  fourteen  days 
after  service  of  the  summons  within  which  to  pay  or  compound  for 
the  debt.]     An  entirely  different  mode  of  proceeding  is  substi- 
tuted ;  but  the  end  is  the  same.     The  affidavit  must  now  be  in  the 
form  given  by  schedule  (A.  No.  1),  in  order  to  be  the  foundation 
of  an  act  of  bankruptcy.     The  trader  is  entitled  to  be  su^nmoned 
before  his  non-payment  can  be  turned  into  an  act  of  bankruptcy: 
But  even  if  the  1  &  2  Vict.  c.  110,  were  not  repealed,  that  is  not  a 
bankruptcy  act  as  the  title  shows ;  and  therefore  this  affidavit  does 
not  fall  within  the  terms  of  sect.  67  of  5  &  6  Vict.  c.  122.    [Paekb, 
B. — The  title  of  a  statute  is  no  part  of  it ;  and  raises  no  legitimate 
ground  of  argument.]     Secondly,  it  is  not  proved  nor  does  it  at  all 
appear  that  the  affidavit  set  out  in  the  indictment,  or  the  statements 
therein  contained,  were  in  any  way  material  to  any  legal  or  judicial 
inquiry.     Upon  this  point  the  question,  whether  the  1  &  2  Vict.  ^,2^"^'  ^^ 
c.  110,  8.  8,  is  repealed,  is  most  important;  because  if  that  section  P**°  '  ' 
has  been  rendered  inoperative  bythe  subsequent  statute,  the  perjury 
is  assigned  upon  a  statement  wholly  immaterial ;  and  an  examina- 
tion of  the  two  provisions  shows  that  the  one  supersedes  the  other. 
There  is,  however,  the  additional  objection  here,  that  the  affidavit 
of  debt  is  sworn  against  a  person  of  one  name ;  and  the  negative 
averments  apply  to  a  person  of  a  different  name.     In  Bum's  Jus- 
tice, tit.  " Perjury'^  (ed.  Chitty,  1837),  p.  169,  it  is  said— "The 
materiality  of  the  perjury  must  be  proved.     If  the  matter  referred 
to  by  the  averment  be  material  and  affects  the  charge  in  such  a 
maimer  that  the  omission  of  it  would  alter  the  character  of  the  per- 
jury assigned  either  in  the  degree  in  which  it  is  charged  to  be 
injurious,  or  in  the  degree  of  guilt,  the  court  will  hold  it  must  be 
strictly  proved  as  it  is  charged,  and  the  failure  of  proof,  or  the 
disproval  of  it  would  be  fatal :  (see  Cowp.  R.  229 ;  TeesdaU  v. 
OlemerU,  1  Chit.  II.  603  ;  Sh^herd  v.  BKss,  2  Stark.  510 ;  B.  v. 
Burdett,  4  B.  &  Aid.  314.)''    Thirdly,  It  does  not  appear  that  the 
affidavit  was  false,  for  the  reason  already  mentioned, — that  the 
affidavit  speaks  of  a  debt  due  from  A.  B.  Coutts ;  and  the  indict- 
ment  only  negatives  a  debt  from  A.  G.  B.  Coutts,    And  the  sub- 
stance of  the  affidavit  must  ^ot  be  set  out,  but  the  document  itself : 
{Wright  v.  Ohments,  3  B.  &  Aid.  503.)     [Paeo,  B.— There  is 
nothing  in  that  point.     Aldebson,  B. — ^There  is  this  inuendo  to 
the  words  A.  B.  Coutts,  "  meaning  the  said  A.  G.  B.  Coutts," 
which  it  was  necessary  to  prove  and  which  was  proved.]  Lastly,  the 
sentence  is  unauthorized  bylaw.    It  is  no  part  of  the  punishment 
provided  by  law  for  this  offence,  that  the  defendant  should  be 
required  to  give  security  to  keep  the  peace.    The  punishment 
of  perjury  is  regulated  by  various  statutes,  which  are  collected  in 
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Duww        Hawk.  P.  C.  c.  69,  ss.  10,  et  seq. ;  and  they  give  no  auihoriiy  to 
The  Quekh    ^^9^""®  sureties  of  the  peace :  (He  referred  to  5  Eliz.  c.  9  ;  2  Geo.  2, 
_      *  c.  25 ;  9  Geo.  2,  c.  8 ;  3  Geo.  4,  c.  114.)     This  question  was  consi- 
Pftyurp.      dered  in  (yOonnell  v.  Beg.  (11  CI.  &  F.  295,  and  1  Cox  C.  0. 413), 
but  not  decided.     [Aldbeson,  B. — In  O'OonnelVs  case  the  doubt 
arose  in  consequence  of  no  time  being  named  in  the  judgment  for 
entering  into  the  recognizance ;  but  that  difficulty  does  not  arise 
here ;  the  time  of  commencement  is  distinctly  specified.]     It  has 
often  been  doubted  whether  this  term  can  be  added  to  the  sentence; 
and  if  it  cannot,  the  judgment  is  excessiye  and  must  be  reversed: 
{B,  V.  Ellis,  5  B.  A  C.  395,  399.)     Even  if  the  sentence  be  cor- 
rect, it  was  not  pronounced  by  a  competent  authority.     It  was 
pronounced  by  Lord  Denman  at  nisi  pritis,  under  1  Will.  4,  o,  70, 
s.  9,  and  that  judgment  has  not  the  effect  of  a  judgment  of  the 
court,  because  a  rule   to   arrest  the  judgment  was  afterwards 
granted,  (a)     [Paekb,  B. — ^We  see  the  judgment  of  Lord  Denman 
only ;  and  know  nothing  of  the  rule.     The  questions  really  are, 
1st.  Is  the  1  &  2  Vict.  c.  110,  repealed  by  the  5  &  6  Vict.  c.  122? 
2nd.  Had  the  registrar  power  to  take  the  affidavit  ?     3rd.  Had 
the  judge  power  to  require  the  defendant  to  find  sureties  of  the 
peace?] 
Sir  F.  Theti-         Sir  F.  Thesiger,  contra.-^This  is  an  indictment  at  common  law ; 
ger*a  argument,  and  it  is  therefore  immaterial  whether  the  affidavit  is  a  sufficient 
affidavit  under  either  of  the  statutes.     [Parke,  B. — The   false 
oath  must  be  on  a  material  point,  and  can  we  treat  this  affidavit  as 
material  if  no  step  could  be  taken  upon  it ;  if  it  is  altogether  abor- 
tive ?     The  rule  is,  that  the  materiality  must  either  be  stated,  or 
appear  by  necessary  implication ;  now,  how  is  that  complied  with, 
if  under  the  5  &  6  Vict.  c.  122,  this  proceeding  is  altogether  in- 
operative ?]     The  question  is,  whether  it  is  a  proceeding  material 
and  necessary  for  the  purpose  intended ;  even  if  it  could  not  be 
used,  still  perjury  may  oe  assigned.     [Pabkb,  B. — ^The  argument 
is,  that  the  affidavit  is  not  material,  because  it  is  not  operative.] 
An  affidavit  to  hold  to  bail  may  be  insufficient  for  its  purpose ; 
and  yet  if  it   be  false,  perjury  may  be  assigned  upon  it.     At 
common  law  any  false  oath  taken  before  a  competent  tribunal 
upon  a  matter  material  to  the  question,  may  be  the  subject  of 
an  indictment  for  perjury ;  and  here  the  indictment  states  that 
Miss  Goutts  was  a  trader,  and  that  the  intention  was  to  make  her 
a  bankrupt.     But  the  1  &  2  Vict.  c.  110,  s.  8,  is  not  repealed  by 
the  latter  act  (5  &  6  Vict.  c.  122) ;  under  s.  11  of  which  a  sum- 
mons is  issued  upon  the  affidavit  of  debt,  and  bankruptcy  follows 
in  consequence  of  the  summons,  unless  the  debt  ispaid  or  settled. 
The  time  allowed  for  that  purpose  by  the  1  &  2  Vict,  is  twenty- 
two  days  ;  by  the  5  &  6  Vict,  fifteen  days.     [Bolfb,  B. — The  first 
act  may  be  still  operative,  because  under  that  act  no  service  of 
the  affidavit  is  necessary ;  though  under  the  later  act  it  is.    Pabkb, 
B. — There  is  a  difference  as  to  the  amount  of  the  debt.     A  creditor 

(a)  Mr  Dann  has  applied  to  the  court  to  order  that  that  rale  ahonld  be  annexed  to  or 
indorsed  upon  the  reeord ;  bat  the  oonrt  anairered  that  they  had  no  power  to  do  so. 
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to  the  amonnt  of  61.  cannot  make  his  debtor  a  bankrapt  under  the  Dnim 
first  act.  A  large  creditor  may  avail  himself  of  the  second  if  he  «  J- 
likes^  bnt  a  small  creditor,  whose  debt  is  less  than  lOOi.,  cannot  ■■J^""- 
avail  himself  of  the  earlier  act.  Therefore  the  first  is  not  repealed  ;  Pwmty. 
and  there  is  an  end  of  the  point  as  to  materiality ;  for  the  aJBGidavit 
is  material  nnder  the  1  &  2  Vict.  c.  110,  s.  8.  Then,  was  there  power 
to  administer  the  oath  ?]  The  contra^  mast  be  shown ;  bat  at  all 
events  here  the  5  &  6  Vict.  c.  122,  s.  67,  gives  the  registrar  the 
power  to  take  affidavits  in  all  ^'  matters  in  bankruptcy,  or  under 
any  statute  relating  to  bankrupts.''  [Cresswell,  J. — ^And  the 
section  under  which  this  affidavit  is  sworn  does  relate  to  the  making 
of  bankrupts.]  The  only  remaining  point  is,  whether  the  judg- 
ment is  warranted  in  point  of  law.  The  sentence  of  Lord  Denman 
at  nisi  prius  indorsed  on  the  record  has  the  effect  of  a  judgment  of 
the  Court  of  Queen's  Bench  (stat.  1  Will.  4,  c.  70,  s.  9)  ;  and  the 
superior  courts  have  ex  officio  authority  to  add  to  the  statutory 
punishment  the  requirement  that  the  defendant  shall  give  security 
to  keep  the  peace.  [Obbsswbll,  J. — ^You  say  that  it  is  part  of  SirF.Thea- 
the  sentence,  though  not  part  of  the  punishment.  Platt,  B. — Is 
aerjury  laid  to  be  committed  contra  pacem  .?]  Yes ;  and  it  is  so 
aid  in  this  indictment.  In  Butt  v.  Uonant  (1  Brod.  &  B.  548),  it 
was  held,  that  a  justice  of  the  peace  may  issue  his  warrant  to  ap- 
prehend a  person  charged  ¥rith  the  publication  of  a  libel,  on  the 
ground  that  it  is  a  constructive  breach  of  the  peace ;  and  in  HazeU 
dine  v.  Orove  (3  Q*  B.  997),  the  authority  of  justices  of  the  peace 
in  cases  of  forgery  and  perjury  was  incidentally  discussed.  [AIdeb- 
SON,  B.— In  B.  V.  Hart  and  White  (30  Sta.  Tri.  1844),  it  was  held 
that  this  very  sentence  might  be  ffiven.]  In  Bum's  Justice  (ed. 
Chitty,  1837),  tit. "  Surety  for  Good  Behaviour,"  91 3,  it  is  said,^^The 
truth  is,  binding  to  the  good  behaviour  was  a  discretionary  judg- 
ment at  the  common  law  given  by  a  Court  of  Record  for  an  offence 
at  the  suit  of  the  king  after  a  common  law  conviction  by  verdict 
of  twelve  men  ;"  and  the  opinion  of  Wilmot,  C.  J.  {Wilkes  v.  The 
Queen,  Wilm.  Notes,  334),  is  to  the  same  effect. 

Parks,  B. — Upon  the  construction  of  the  statutes,  we  all  think  Judgment, 
that  the  clause  in  the  5  &  6  Vict.  c.  122,  gives  an  additional  power 
at  a  different  time,  and  with  reference  to  a  different  amount ;  and 
that  the  1  &  2  Vict.  c.  110,  is  not  repealed.  2.  Does  it  appear 
that  the  affidavit  was  material  ?  we  thmk  it  does ;  because  it  is  in 
effect  stated  to  be  taken  under  1  &  2  Vict.  c.  110,  s.  8.  The  only 
other  point  upon  the  indictment  is,  whether  the  officer  had  autho- 
rity to  take  the  affidavit ;  the  averment  is,  that  he  took  it  as  regis- 
trar;  and  under  the  5  &  6  Vict,  the  registrar  has  power  to  take 
affidavits  upon  any  matter  in  bankruptcy,  or  under  any  statute 
relating  to  bankrupts ;  and  this  is  an  affidavit  in  a  matter,  which, 
if  it  is  not  a  matter  in  bankruptcy,  at  all  events  is  under  a  statute 
which  relates  to  bankrupts.  With  respect  to  the  sentence  requiring 
sureties  of  the  peace,  some  of  the  court  entertain  some  doubt ;  and 
we  will  therefore  consider  that  point. 

Our.  adv.  vult. 
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DuvR  Pabkb^  B.^  now  deliyered  the  judgment  of  the  court.— In  tliis 

Thb  QuBBir    ^^^^^f  which  was  argued  during  the  last  sittings^  several  objections 

'   were  taken  to  the  judgment  of  the  Court  of  Queen^s  Bench,  and 

Pmjwr^  all  of  them  were  disposed  of  at  the  time,  except  one  point, 
upon  which  part  of  the  court  entertained  some  little  doubt.  The 
question  was,  whether,  upon  a  conviction  for  perjury,  it  was  com- 
petent for  the  Court  of  Queen^s  Bench  to  make  an  addition  to  the 
sentence  of  imprisonment,  and  order  that  the  defendant  should 
find  security  for  his  future  good  behaviour,  and  to  keep  the  peace, 
Jadgmaiii.  ^nd  to  be  imprisoned  until  that  time.  I  believe  no  doubt  would 
have  been  entertained  if  we  had  had  access  to  the  Journals  of  the 
House  of  Lords,  in  the  case  of  The  King  v.  Hart  and  Whit6y{a)  in 
which  that  point  was  decided.  It  now  appears,  on  referring  to  the 
journals,  that  the  learned  judges  delivered  their  unanimous  opinion 
in  answer  to  the  House  of  Lords,  that  in  cases  of  misdemeanor,  it 
was  competent  for  the  court  to  give  that  sentence.  Therefore  the 
judgment  of  the  Court  of  Queen's  Bench  must  be  affirmed. 

There  would  not  have  been  the  least  difficulty  it  we  had  fortu- 
nately had  the  opportunity  of  looking  at  the  journals  of  the  House 
of  Lords. 


(a)  The  question  pat  to  the  judges  arose  cot  of  the  sentence  ageinst  HaH  and  WkiU^  the 
printen  and  pnblishers  of  the  Independent  Whig^  for  libels  upon  the  admioietration  of  jnatioe, 
and  upon  Lord  EUenborongh,  then  Chief  Justice.  The  question  put  was,  whether  a  person  con- 
▼ioted  by  the  Court  of  King's  Bench  of  a  misdemeanor  punishable  by  imprisonment,  could  by 
the  judgment  of  the  court  be  adjudged  to  gi? e  security  for  his  good  behaviour  for  a  reasonable 
time,  to  be  oompnted  from  and  after  the  expiration  of  such  imprisonmeii^  in  a  sum  named  in 
such  judgment  The  answer  waa  nnanimonsly  in  the  afilrmatiTe :  (sea  30  State  Triali,  1387 
—1346;  House  of  Lords  Journal,  Vol.  47,  p.  27> 
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NORTHERN  CIROXnT.     ' 

YoBEsmsB  WiNTEB  Assizss^  1848. 

York,  Becember, 

(Before  Mr.  Jastice  Maule.) 

Reo.  v.  Hunt,  (a) 

Demurrer  to  the  indictment — Duplicity — Addition — Iiqmgnan4^. 
A  count  in  cm  indictment,  under  the  atat,  60  Cko.  8,  c.  1,  the  first  section  of 
which  prohibits  assemblies  of  persons  for  the  purpose  of  unlawful^/ 
"practising  military  exercise,"  and  then  goes  on  to  impose  a  penalty  on 
ail  persons  who  shall  "train  or  drill"  any  other  person,  or  who  shall 
be  trained  or  drilled,  is  not  bad  for  duplicity,  though  it  charges  the 
offence  which  is  prohibited,  and  the  offence  for  which  a  penalty  is 
imposed. 
The  omission  of  a  prisoner's  "addition'*  is  not  demurrable. 
When  the  time  for  which  an  offence  can  be  prosecuted  is  limited  by  stittute,  the 
omission  to  state  the  time  of  the  commmcemmt  of  the  offence  is  not 
demurrable. 

HENRY  HUNT  was  indicted  for  having,  on  the  25th  of  May  bbo  r.  Hukt. 
last,  at  Horton,  in  the  West  Riding,  unlawfully  trained  and        -— 
drilled  a  number  of  other  persons  to  the  practice  of  military  exer-  2>JliaJ^ 
cise,  moyements,  and  evolutions.  indiotmmiL 

The  prisoner  had  pleaded  ''  not  guilty .^^ 

T.  Campbell  Foster,  on  the  part  of  the  prisoner,  applied  to  his 
Lordship  to  give  the  prisoner  leave  to  withdraw  his  plea  of  "  Not 
Guilty,''  in  order  to  demur  to  the  indictment.  He  referred  to  the 
case  of  12.  v.  Purchise  (1  Car.  &  Mar.  617),  on  the  authority  of 
which  he  then  proposed  to  demur  orally. 

His  Lordship,  having  referred  to  the  case  cited,  assented  to 
the  application.  The  demurrer  must  be  delivered  in  form  after- 
wards, to  make  up  the  record. 

Foster  then  proceeded  to  state  the  grounds  of  demurrer.  There 
were  eight  counts  in  the  indictment,  each  of  which  he  should 
contend  were  bad  for  duplicity. 

The  first  count  of  the  indictment  charged  as  follows : — 

"  Thejv/rors  of  owr  lady  the  Queen  upon  their  oath  present  that  Indlofement 
heretofore,  to  wit,  on  the  2htK  day  of  May  a.d.  1848,  and  wUhin  six 
calendar  months  next  before  the  commencement  of  this  prosecution^  at 
the  parish  of  Horton,  in  the  West  Riding  of  the  county  of  York, 
there  was  a  certain  unlawful  meeting  and  assembly  of  Henry  Hunt, 
late  of  the  parish  of  Birstal  aforesaid,  in  the  Riding  aforesaid,  and 
ooimty  aforesaid ;  and  of  divers,  to  wit,  twenty  other  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown^  for  the  purpose  then 

(o)  Reported  by  T.  Camfbsll  Fostsr,  Eiq.,  Bwrifter-at^Lftw. 
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Rbo.  v.  Huht.  and  there  of  unlawfully  practising  military  exercise,  and  which  siaid 
persons  so  then  and  there  met  and  assembled  together^  were  then 
and  there  wUhout  any  lawful  authority  from  our  said  sovereign  lady 
the  Qaeen^  or  from  the  Bight  Hon.  Henry  Earl  of  Harewood^ 
who  then  was  and  stiU  is  the  Lord-Lientenant  of  the  said  West 
Kiding  of  the  county  of  York^  or  from  any  Lieutenant  of  the  said 
county  or  riding,  or  from  any  two  justices  of  the  peace  of  any 
county  or  riding,  or  of  any  stewartry,  by  commission  or  otherwise, 
for  so  meeting  and  assembling  together  as  aforesaid,  for  the  pur- 
poses aforesaid. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henry  Hunt,  with  force  and  arms,  and  in  the 
day  amd  year  aforesaid,  and  within  six  calender  months  next 
before  the  commencement  of  this  prosecution,  at  the  parish  of 
Horton  aforesaid,  in  the  riding  aforesaid,  and  county  aforesaid, 
unlawAilly  was  present  at,  and  unlawfully  did  attend  the  said 
TTKLAWFUL  MEETING  and  assembly,  to  wit,  at  the  parish  of  Birs- 
tall  aforesaid,  in  the  riding  aforesaid,  and  county  aioresaid,/or  the 
purpose  then  and  there  of  unlawfully  training  and  drilling  divers, 
to  wit,  the  said  twenty  persons  whose  names  are  to  the  jurors 
aforesaid  unknown,  then  and  there  unlawfully  being  present  at, 
and  then  and  there  unlawfully  attending  the  said  unlawful  meeting 
and  assembly  to  the  practice  of  military  exercise  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity .*' 

The  first  count  contained  two  distinct  averments,  each  averment 
sufficiently  describing  an  offence  against  the  statute  under  which 
the  indictment  was  framed.  If  each  averment  in  the  count  were 
to  be  treated  as  a  separate  and  distinct  count,  then  he  dhould  con- 
tend that  eckch  averment  was  bad  as  a  separate  count,  the  first  for 
want  of  a  formal  conclusion  contra  formam  statuti,  the  second  for 
uncertainty.  The  indictment  was  framed  on  the  60th  of  Geo.  3, 
o.  1,  s.  1.  (a) 


(a)  The  following  is  the  seotion  of  the  statnte,  60  Geo.  3  &  1  Geo.  4,  o.  1  (llth  December, 
1S19) : — An  act  to  prevent  the  training  of  persons  to  the  ose  of  arms,  and  to  the  practice  of 
military  erolntions  and  exercise.  **  Whereas,  in  some  parts  of  the  United  Kingdom,  men, 
clandestinely  and  nnlawfnlly  assembled,  have  practised  military  training  and  exercise,  to  the 
great  terror  and  alarm  of  His  Majesty's  peaceable  and  loyal  subjects,  and  the  imminent  danger 
of  the  public  peace.**  Be  it  enacted,  ^*  that  all  meetings  and  assemblies  of  persons  fir  the 
purpose  of  training  or  drilling  themselyes,  or  of  being  trailed  or  drilled  to  the  use  of  arms, 
or  for  the  purpose  of  practising  military  exercise,  movements,  or  evolutions,  without  anj 
lawful  authority  from  His  Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace,  of  any 
county  or  riding,  or  of  any  stewartry,  by  commission,  or  otherwise,  for  so  doing,  shall  be  and 
they  are  herebg  prokUnted  as  dangerous  to  the  peace  and  security  of  His  Migesty's  liege  sub- 
jects, and  of  his  government ;  and  every  person  who  shall  be  present  at  or  attend  any  siicA 
meeting  or  assembly  for  the  purpose  of  training  and  driUing  any  other  person  or  persons  to 
the  use  of  arms,  or  the  practice  of  militaiy  exercise,  movements,  or  evolutions,  or  who  shall 
train  or  drill  any  other  person  or  persons  to  the  use  of  arms,  or  the  practice  of  military  exer- 
dse,  movements,  or  evolutions,  or  who  shall  aid  or  assist  therein,  being  legally  convicted 
thereof,  shall  be  liable  to  be  transported  for  any  term  not  exceeding  seven  years,  or  to  be 
punished  by  imprisonment,  not  exceeding  two  years,  at  the  discretion  of  the  court  in  which 
such  conviction  shall  be  had ;  and  every  person  who  shall  attend  or  be  present  at  any  such 
meeting  or  assembly  as  aforesaid,  for  the  purpose,  of  bearing,  or  who  shall  at  any  such  meeting 
or  assembly  be  trained  or  drilled  to  the  use  of  arms  or  the  practice  of  military  exercise,  move- 
ments, or  evolutions,  being  legally  convicted  thereof,  shall  be  liable  ta  be  punished  by  fine  nLd 
imprisonment,  not  exceeding  two  yetrsi  at  the  discretion  of  tht  ooort  in  which  such  conviction 
thaU  be  had.** 
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The  first  part  of  that  section  declared  that  all  meetings  of  Bao.  v.  Huht. 
persons  for  the  purpose  of  practising  military  exercises^  without  rr  jJIaJ 
lawful  authority^  were  prohibited.     The  section  then  went  on  to  Driodg— 
provide  that  all  persons  who  attended  such  meetings  for  the  indictKmi. 
purpose  of  ''training  and  drilling  any  other  person  to  the  use  of 
arms^  or  the  practice  of  military  exercise^''  &c.  should  be  subjected 
to  certain  penalties.    The  first  averment  of  the  1st  count  stated^ 
that  on  the  25th  of  May  there  was  ''  a  certain  unlawiul  assembly^' 
of  the  prisoners  and  others  at  the  parish  of  Horton^  ''for  the  pur- 

E)8e  of  then  and  there  practising  military  exercise^''  without  any 
wful  authority.  The  avermeut  followed  the  words  of  the  pro- 
hibitory part  01  the  section  of  the  statute^  and  sufficiently  stated 
an  offence  prohibited  by  the  statute.  To  commit  the  offence  pro- 
hibited was  therefore  a  contempt  of  the  statute^  and  as  such  was 
indictable  as  a  distinct  offence  :  (1  Hawk  P.  G.  c.  22^  s.  1.)  In 
2  Hawk.  P.  C.  c.  2b,  s.  4,  it  was  stated  that  "  wherever  a  statute 
prohibits  a  matter  of  public  grievance  to  the  liberty  and  security 
of  a  subject^  an  offender  against  such  statute  is  punishable  by  way  Foster's  arga- 
of  indictment  for  his  contempt  of  the  statute,  unless  such  method  ™^|jj/^  '^^ 
of  proceeding  do  manifestly  appear  to  be  excluded  by  it.*'  The 
statute  also  constituted  this  offence  a  misdemeanor,  and  the  aver- 
ment sufficiently  stated  an  attempt  to  commit  the  offence,  resting 
not  in  bare  intention.  The  attempt  to  commit  a  misdemeanor 
was  itself  a  misdemeanor,  and  indictable  as  such  :  {Bex  v. 
Higgina,  2  East,  Rep.  21.)  On  this  ground,  also,  the  firist  aver- 
ment of  the  count  sufficiently  stated  a  distinct  and  indictable 
offence :  (1  Buss,  by  (xrea.  48.)  There  were,  however,  express 
decisions  on  this  pomt.  In  2  Hale's  P.  G.  fo.  171,  it  was 
stated^  that  "  if  an  act  does  also  contain  a  prohibitory  clause,  the 
offender  may  be  indicted  upon  the  prohibitory  clause,  notwith- 
standing the  penalty.^'  And  Lord  Mansfield,  in  giving  judgment 
in  the  case  of  Rex  v.  Wright  (1  Burr.  543),  stated,  "that  where 
new  created  offences  are  only  prohibited  by  the  general  prohibitory 
clause  of  an  act  of  Parliament,  an  indictment  wiU  lie.''  And  Mr. 
Justice  Denison,  in  the  same  case,  said,  "  an  indictment  will  lie 
where  there  is  a  substantive  prohibitory  clause  in  an  act  of  Parlia- 
ment, though  there  be  afterwards  a  particular  provision,  and  a 
particular  remedy  given."  In  Bsx  v.  Harris  (4  T.  R.  205),  the 
same  doctrine  was  held  by  Mr.  Justice  Ashurst,  that  "  it  was  not 
necessary  for  a  prosecutor  to  sue  for  the  penalty,  but  he  might  ^ 

proceed  on  the  prohibitory  clause,  on  the  ground  of  its  being  a 
misdemeanor :"  (1  Bus?.  49.)  The  first  averment  of  the  count, 
for  these  reasons,  the  learned  counsel  contended,  set  out  a  complete 
offence,  namely,  a  misdemeanor,  for  doing  that  which  was  pro- 
hibited by  the  statute.  Then  the  second  averment  of  the  count 
contained  another  distinct  charge,  framed  on  succeeding  portions 
of  the  same  section  of  the  statute,  and  charged  the  prisoner  with 
"  unlawfully  attending  the  said  unlawful  meeting,  for  the  purpose, 
then  and  there,  of  uidawfully  training  and  drilling/'  &c.,  certain 
persons,  "to  the  practice  of  military  exercise."     This  was  a  suffi- 
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Unlawful 
DriUing — 


Foster's  argn- 
meot  for  the 
prisoner. 


Rna.  »  Hinnr,  cient  all^fation  of  the  offence  under  the  statnte^  and  was,  therefore, 
a  second  and  distinct  offence,  charged  within  the  same  counl^ 
which  was  clearly  bad  at  common  lawfor  duplicify :  (JS.  v.  Fwrcha%e^ 

1  G.  &  M.  620.)  If  it  were  contended  that  each  averment  of 
the  connt  was  a  sepanbte  count  of  the  indictment,  he  should  then 
submit  that  each  averment,  taken  separately,  was  bad.  The  first 
had  no  conclusion  cmibra  formcum  statuU,  which  in  a  new  offence 
created  by  statute  was  a  fatal  fault:  (ij*ch.  Crim.  Pleading,  56 ; 

2  Hawk  P.  C.  c.  25,  s.  116.)  Then  the  second  averment  was  bad 
for  uncertainty,  for  no  certain  time  or  place  was  alleged,  and  the 
unlawful  meeting  was  termed  ''  the  said  unlawful  meeting ;''  and, 
though  time  and  place  might  be  supplied  by  reference  to  previous 
averments  of  time  and  place,  facts  and  circumstances  on  which  the 
charge  was  founded  could  not  be  so  introduced.  The  next  objec- 
tion he  urged  to  the  count  was  that  there  was  no  addition  of  the 
prisoner's  "  estate,  degree,  or  mystery^'  after  his  name,  as  required 
by  the  Statute  of  Additions,  which  was  not  repealed ;  and  though 
it  was  laid  down  in  the  books  that  this  objection  was  usually  taken 
by  plea  in  abatement,  yet  there  was  no  authority  which  ruled  that 
it  might  not  be  raised  on  demurrer. 

Mauls,  J. — ^Is  there  any  that  it  can  ? 

Foster  was  not  aware  of  any  decision  on  the  point  either 
way.  Besides,  irrespective  of  this  being  a  fault  under  the  Statute 
of  Additions,  it  rendered  the  charge  uncertain  as  to  the  identity 
of  the  prisoner.  Lord  Coke  (2  Inst.  669),  stated  that  ''  the 
end  ana  purview  of  the  Statute  of  Additions  was  that  the 
person  of  the  defendant  should  be  so  described  by  certain  addi- 
tions as  one  man  night  not  be  troubled  for  another.''  And,  by 
the  common  law,  a  man  ^'  ou&rht  to  be  named  by  his  Christian 
name  and  anmame,  and  by  theWion  of  his  naofe  of  dignity : " 
(Go.  2nd  Inst.  666.)  In  this  case,  how  could  the  prisoner  plead 
autrefois  acquit  or  autrefois  convict  with  certainty  ?  There  might 
be  twenty  other  Henry  Hunts  in  his  parish,  oi  different  degree, 
estate,  and  mystery — as  a  knight,  an  esquire,  a  clerk,  and  an 
attorney.  On  this  ground  the  count,  he  submitted,  was  bad ;  first, 
for  the  omission  of  the  addition ;  and,  secondly,  because  of  the 
uncertainty.  The  next  objection  was  that  the  7th  section  of  the 
60th  Geo.  3,  c.  1,  under  which  the  charge  was  preferred,  enacted, 
that  proceedings  under  that  statute  must  be  commenced  within  six 
calendar  monms  from  the  commission  of  the  offence ;  (a)  and, 
although  each  count  in  the  indictment  stated  that  the  offence  had 
been  committed  within  six  calendar  months,  yet  there  was  no 
videlicit  alleging  a  date  for  the  commencement  of  the  prosecution. 
This  was  an  averm^it  of  a  material  fact ;  for,  unless  the  prosecu- 
tion was  shown  to  have  been  commenced  within  six  calendar 
months,  the  court  had  no  jurisdiction  to  try  the  offence.  The 
learned  counsel  contended  that  the  count  was  bad  for  the  omission 


(a)  The  following  is  the  section: — "No  person  shall  be  prosecOfced  by  rirtne  of  this  act 
for  anything  done  or  committed,  &o.  Sec,  nnless  suoh  prosecution  shall  be  commenced 
within  six  adendar  months  after  the  offence  committed.'* 
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to  state  any  time  to  this  material  fact.  Hawkins^  in  his  Pleas  of  Riebo.  v.  Humt. 
the  Grown  (Vol.  2,  c.  25,  s.  77),  says,  ''it  is  laid  down  as  an  an-  luZTT 
doubted  principle  in  all  the  books  that  treat  of  this  matter,  that  j^riiung^ 
no  indictment  whatsoever  can  be  good  without  precisely  showing  indietmeiu, 
a  certain  year  and  day  of  the  material  facts  alleged  in  it.''  The 
commencement  of  the  prosecution,  also,  must,  because  of  the 
omission,  be  taken  to  be  the  finding  of  the  indictment  by  the 
grand  jury,  the  date  of  which,  according  to  the  caption  of  the 
indictment,  would  be  the  first  day  of  the  assize,  or  the  1 1th  of 
December,  whilst  the  offence  in  the  indictment  itself  was  alleged 
to  have  been  committed  on  the  25th  of  last  May,  more  than  six 
months  before.  Each  coitnt  of  the  indictment  was,  therefore,  in 
this  respect,  repugnant,  and  on  the  face  of  it  showed  no  jurisdic- 
tion under  the  statute.  In  furtherance  of  this  argument,  also,  the 
learned  counsel  referred  to  the  terms  of  the  recognizances  of  wit- 
nesses bound  over  to  prosecute.  They  were  bound  over  ''to 
prosecute  at  the  assizes ;"  that  which  they  were  bound  to  do  was 
to  be  done  "  at  the  assizes,'*  and  what  they  were  to  do  was  to 
"prosecute"  at  the  assizes.  The  finding  of  the  inquisition  by  the 
grand  jury  must,  therefore,  be  looked  at  as  the  commeneement  of 
the  prosecution.  For  these  reasons,  he  submitted,  that  the  count 
was  bad  on  demurrer,  for  duplicity,  uncertainty,  and  repugnancy, 
and  showed  no  jurisdiction  to  try  the  offence.  The  other  counts 
were  open  to  the  same  objections. 

Mauls,  J. — ^I  am  of  opinion  that  the  objections  raised  cannot  Judf^entof 
prevail.  If  several  offences  were  charged,  that  was  no  reason  Waule,  J. 
why  the  indictment  should  be  bad ;  and  as  to  their  being  charged 
in  one  count,  a  count  was  of  modern  invention  for  convenience. 
The  second  part  of  the  count  had  reference  to  the  first,  for  the 
first  part  could  not  be  taken  to  be  expunged.  The  course  of 
practice  was  to  take  advantage  of  an  omission  of  "  estate,  degree, 
or  mystery"  by  a  plea  of  abatement,  and  the  judge  might  then 
amend  the  indictment  in  that  respect.  If  there  were  any  authority 
to  show  that  this  was  an  objection  which  could  be  raised  on  de- 
murrer, then,  no  doubt,  it  was  a  good  objection ;  but  he  should  not 
so  hold  in  the  absence  of  any  such  authority.  Then,  as  to  the  pro- 
secation  not  being  commenced  within  six  Llendar  months,  tLre 
were  two  answers;  all  the  steps  taken  before  any  constituted 
tribunal  are  steps  in  the  prosecution.  Suppose  that  were 
doubtful,  there  was  yet  a  distinct  averment  that  the  offence  had 
been  committed  within  six  calendar  months  before  the  commence- 
ment of  the  prosecution,  and  it  was  within  the  prescribed  time 
from  the  takine  of  the  first  step.  Then  a  recognizance  was  a 
continuing  bond,  like  a  replevin  bond,  which  bound  the  witnesses 
to  give  evidence  in  the  prosecution  from  the  time  it  was  entered 
into.     The  judgment  must  be  for  the  Crown. 

Foster  then  asked  his  lordship  if  he  would  give  judgment  of 
respondeas  ouster  ;  it  was  within  iSie  discretion  of  the  court  so  to  do. 

His  LoBDsmp  said  he  should  not  in  this  case ;  it  was  a  misde- 
meanor, and  there  were  no  merits  on  the  facts. 
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NORTHERN  OIROUIT. 

YoBESHiBB  WnrriB  Assizes^  1848. 
York,  December. 

(Before  Mr  Justice  Mauls.) 

Reg.  v.  Mbtcaltb  and  Siatbb.  (a) 

Misnomer  of  jurymen — Afistrial. 

If  a  jurymen,  an  calling  over  the  names  of  the  panel,  answer  to  a  wrong 
name,  and  be  sworn  by  the  wrong  name,  the  trial  is  a  mistrial,  for  the 
prisoner  has  not  had  his  opportunity  of  challenging  the  juryman  miS' 
named. 

JOHN  METCALFE  and  Robert   Slater  were   indicted  for  a 
highway  robbery,  with  violence  on  Thomas  M^onald,  at 
Mbtcalfb     Gktvendbale,  on  the  20th  of  August. 

AND  Blanchard  (with  him  Trams),  for  the  prosecution;    Overend 

Slatbb.  defended  Metcalfe.  The  other  prisoner  had  no  counsel. 
Jurp- PtacHce.  His  LoRDSHiP  having  summed  up,  the  jury  retired.  On  their 
return,  their  names  being  called  over,  no  one  answered  to  the  name 
of  '^  Jno.  Dunn,''  whose  name  was  on  the  panel  as  one  of  the 
jurors ;  and  it  appeared  that'  a  juryman,  whose  name  was  John 
Turner,  had  answered  to  the  name  of  John  Dunn,  and  been  sworn 
in  that  name  by  some  mistake. 

Maulib,  J. — ^It  is  a  most  unfortunate  thing.   If  any  one  objects, 
I  shall  consider  the  objection  before  the  jury  deliver  their  verdict. 
Overend  objected  to  the  proceedings  on  the  part  of  Metcalfe. 
Maulr,  J.  (to  the  other  prisoner). — ^Your  attention  was  called 
to  the  name  of  John  Turner  in  challenging  instead  of  to  the  name 
of  John  Dunn.     Do  you  object  too  ? 
Prisoner  Slater. — ^Tes. 

Maulb,  J. — ^Do  you  wish  this  jury  to  be  discharged,  and  that 
there  should  be  a  new  trial  ? 

Overend. — ^I  wish  nothing,  my  lord. 

Blancha/rd. — On  the  part  of  the  prosecution,  I  am  content  to 
take  the  verdict. 

Maitlb,  J. — Ask  the  jury  what  their  verdict  is  ? 
Verdict,  Qmlty. 

It  appeared  that  there  was  another  indictment  against  the 
prisoners  arising  out  of  the  same  transaction,  and  his  lordship 
ordered  them  to  be  tried  on  that  indictment. 

(a)  Bapoit«d  bj  T.  Camfbbll  Fostbb,  Esq^  Barrister-at-Law. 
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August  22, 1848. 

Ria.  V.  Sfby  Aim  Doss,  (a) 

Murder-'-^Practice-^Order  for  inspection  by  prisoners. 

An  applioaiion  was  made  before  trial  on  the  part  of  the  accused,  that  a 
surgeon  named  by  them  should  be  permitted  to  inspect  the  stomach 
of  the  deceased  person,  which  was  then  in  the  possession  of  a  police 
officer.  The  application  was  granted,  and  an  order  made  that  the 
inspection  should  take  place  in  the  presence  of  the  police  officer,  and  of 
the  medical  persons  who  had  examined  it  on  the  part  of  the  prosecution, 
the  eapense  to  be  borne  by  the  prisoners,  and  the  coroner  to  have  notice 
of  the  time  and  place  of  the  examination,    Fomi  of  order. 


Rbo. 

V. 

Spbt 

AND 
DORE. 


Murder-^ 
Practice. 


THE  coroner's  jury  liaving  returned  a  verdict  of  wilful  murder 
against  the  Drisoners, 

OlarJcson  applied  on  their  behalf^  previous  to  the  trials  that  Dr. 
Taylor  might  be  permitted  to  inspect  the  stomach  of  the  deceased 
and  its  contents^  which  were  at  present  in  the  keeping  of  a  police 
inspector.  He  considered  it  absolutely  essential  to  the  interests  of 
the  accused  that  this  should  be  done^  in  order  that  they  might  be 
prepared  at  the  trial  with  evidence^  which  nothing  but  a  minute 
examination  could  furnish. 

Thb  Recobdbb. — ^This  is  a  very  unusual  application,  and  one 
that  I  am  not  quite  sure  the  court  has  jurisdiction  to  entertain ; 
but  as  it  appears  to  be  made  in  furtherance  of  the  interests  of 
justice^  I  think  I  may  take  upon  myself  to  make  the  order.  The 
examination,  however,  should  take  place  in  the  presence  of  the 
officer  who  has  custody  of  the  stomach,  as  well  as  in  that  of  the 
medical  gentleman  who  examined  it  on  the  part  of  the  prosecution. 
The  expense  must  be  borne  by  the  prisoners,  and  I  think  the 
coroner  should  have  notice  of  the  time  and  place  of  the  examina- 
tion. I  have  the  less  difficulty  in  granting  this  application,  because 
the  judge  would  no  doubt  at  the  trial  stop  the  case  until  such 
examination  had  been  made.  The  following  order  was  then 
drawn  up  :— 
Central  Criminal  Court,")      At  the  General  Sessions  of  Oyer  and  Form  of  order. 

to  wit.  J  Terminer,  and  General  Session  of  the 

Delivery  of  the  Queen's  Qtsol  of  Newgate,  holden  for  the  jurisdic- 
tion of  the  Central  Criminal  Court  at  Justice  Hall,  in  the  Old 


VOL.  m. 


(a)  Beportad  bj  B.  C.  Bobihsom,  Esq.,  Barrister-at-Law. 

Q 
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Reg. 

V, 

Spry 

AAD 
DORE. 

Murder — 
Practice, 


Bailej^  in  the  suburbs  of  the  Oiiy  of  London^  on  Monday,  the  21st 
day  of  August,  1848. 


The  Queen 
against 


and 
Mary  Ann  Dore. 


J 


Whereasby  theaffidavitof  George  Henry  Saw- 
tell,  it  hath  been  made  to  appear  to  this  court. 


Mary  Spiy       >that  the  stomach  of  a  certain  infant  child,  de- 


ceased, named  Mary  Ann  llier^sa  Dore,  for  the 
wilftil  murder  of  whom,  by  poison,  the  said  Mary 
Spryiand  Mary  Ann  Dore  are  to  be  tried  in  this  court,  is  now  in  the 
possession  of  Julian  Edward  Distrowe  Rodgers,  of  the  School  of 
Medicine,  Grosvenor-place,  in  the  county  of  Middlesex.     And 
whereas,  by  the  same  affidavit,  it  has  been  made  further  to  appear 
that  certain  medicine  to  be  produced  upon  the  trial  of  the  said 
Mary  Spry  and  Mary  Ann  Dore,  for  the  said  murder,  is  in  the 
possession  of  William  Moran,  Inspector  of  Police,  at  the  Police 
Station,  Vincent-square,  Westminster.    And  whereas  it  hath  been 
made  further  to  appear  to  this  court  to  be  highly  important  to  the 
ends  of  justice,  that  the  said  stomach  and  its  contents,  as  well  as 
the  said  medicine,  or  some  portion  thereof  respectively,  should  be 
submitted  to  the  examination  and  analysis  of  some  competent 
Form  of  order,   pcrson,  ou  the  part  of  the  said  Mary  Spry  and  Mary  Ann  Dore,  in 
the  manner  hereinafter  directed,  of  and  concerning  the  same.  And 
whereas  A.  S.  Taylor,  Esq.,  of  No.  3,  Cambridge-place,  Regent's 
Park,  Professor  of  Chemistry,  is  represented  to  this  court  aa  a  fit 
and  proper  person  for  making  such  examination  and  analysis.  Now 
it  is  ordered,  for  the  purpose  of  such  examination  and  analysis,  that 
the  said  stomach  and  its  contents,  as  well  as  the  said  me£cine,  or 
such  portions  thereof  respectively  as  the  said  A.  S.  Taylor  may 
deem  necessary  for  the  purpose  fubresaid,  be  handed  over  by  the 
said  parties  respectively  to  the  said  A.  S.  Taylor ;  and  that  the 
said  examination  and  ajialysis  of  the  said  stomach  and  its  contents, 
and  of  the  said  medicine,  or  such  portions  thereof  as  aforesaid,  be 
proceeded  with  at  Guy's  Hospital,  in  the  Borough  of  Southwark, 
but  in  the  presence,  nevertheless,  of  the  said  person  in  whose  pos- 
session the  same  now  are  respectively  as  aforesaid,  and  that  this 
order  shall  be  sufficient  warrant  and  authority  to  the  said  persons^ 
and  each  of  them,  for  permitting  the  said  analysis  and  examination 
in  manner  aforesaid. 

By  the  Court, 

John  Clabe, 

Clerk  of  the  said  Court. 
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Febbuaby  Session. 
February  2, 1849, 

R.  V.  EjHBEB.(a) 

11  ^  12  Vict,  c,  42,  8,  IS-^Proof  of  prisoner's  statement  before 

magistrate, 

Semble,  that  for  the  purpose  of  proving  a  prisoner's  statement  on  his 
examination  before  a  magistrate,  it  is  not  sufficient  that  the  form  given 
in  schedule  (i\r.)  to  the  \\  ^12  Vict,  c.  42,  has  been  read  over  to  the 
prisoner;  but  that  there  must  be  some  proof  that  the  caution  mentioned 
in  the  proviso  contained  in  the  latter  part  of  the  ISth  section  has  been 
also  given, 

HE  prisoner  was  indioted  for  forgery^  and  at  the  close  of  the  B.  v.  Kocbbr 

case  Evidmca 

Piatt  (for  the  prosecation)  offered  in  evidence  a  statement  made     PrUonera 
by  the  prisoner  before  the  magistrate^  and  which  was  set  out  in     StatenmL 
the  depositions.    Appended  to  the  statement  was  a  declaration  by 
the  magfistrate  that  he  had^  previously  to  the  prisoner's  being  called 
tipon  for  his  defence^  repeated  the  form  contained  in  schedule  (N.) 
of  the  11  &  12  Vict,  c,  42,  but  there  was  nothing  to  show  that  the    , 
caution  contained  in  the  latter  portion  of  the  18th  section  of  that 
statute  had  been  used,  (a) 

(a)  The  section  in  qnestion  is  as  follows : — 

"And  be  it  enacted,  that  after  the  examination  of  all  the  witnesses  on  the  part  of  the  pro- 
secntion  as  aforesaid  shall  have  been  completed,  the  jostice  of  the  peace  or  one  of  the  jnetices 
bj  or  before  whom  anch  examination  shall  have  been  so  completed  as  aforesaid  shall,  without 
requiring  the  attendance  of  the  witnesses,  read  or  canse  to  he  read  to  the  accnsed  the  deposi- 
tioDS  tiien  against  him,  and  shall  saj  to'  him  these  words,  or  words  to  the  like  effect : 
'  HaTing  heard  the  OTidence,  do  yon  wish  to  say  anything  in  answer  to  the  oharge  ?  yon  are 
not  obliged  to  say  anything  unless  yon  desire  to  do  so,  but  whatever  yon  say  will  be  taken 
down  in  writing,  and  may  hi  given  in  evidence  against  yon  npon  yonr  trial : '  and  whatever 
the  prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  in  writing  (K.)  and  read 
over  to  him,  and  shall  be  signed  by  the  said  justice  or  justices,  and  kept  with  ihe  depositions 
of  the  witnesses,  and  shall  be  transmitted  with  them  as  hereinafter  mentioned,  and  afterwards 
npon  tiie  trial  of  the  said  accnsed  person,  the  same  may,  if  necessary,  be  given  in  evidence 
against  him,  without  fnrtlier  proof  thereof,  unless  it  shall  be  proved  that  the  justice  or  justices 
pmrporting  to  ngn  the  same  did  not  in  fact  sign  the  same :  provided  always  that  ihe  said 
justice  or  justices,  before  such  accused  person  shall  make  any  statement,  shall  state  to  him, 
and  pve  Um  dearly  to  understand,  that  he  has  nothing  to  hope  from  any  promise  of  favour, 
and  notiiing  to  fear  from  any  threat  which  may  have  been  holden  out  to  him  to  induce  him  to 
make  any  admission  or  confeasbn  of  his  guilt,  but  that  whatever  he  shall  then  say  may  be 

(a)  Reported  by  B.  C.  Bobimsoh,  Esq.,  Barrister-at-Law. 

Q2 
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Evidence — 
Prhoner'a 
StaiemenL 


B.  V.  KiMBBR.  Pa/rry  (for  tlie  prisoner)  contended  that  the  statement  conld  not 
be  read^  as  the  statute  had  not  been  fully  complied  with.  The  latter 
portion  of  the  section  was  in  the  nature  of  a  proviso^  and  proof 
must  be  given  of  a  strict  compliance  with  its  tei*ms. 

Piatt. — All  is  stated  here  that  is  requisite  for  the  purpose  of 
giving  the  prisoner's  statement  in  evidence.  The  form  given  by 
the  statute  has  been  scrupulously  adhered  to.  The  rest  is  a  mere 
direction  to  the  magistrate  which  it  is  to  be  presumed  he  has 
complied  with. 

CoLBBiDOB^  J.^  after  consulting  Cbesswell^  J.,  said^  that  they 
were  both  inclined  to  think  that  the  proviso  was  a  condition  pre- 
cedent^ and  that  in  the  absence  of  any  proof  that  it  had  been  acted 
upon^  the  statement  was  not  receivable  in  evidence^  but  they  added 
that  as  it  was  desirable  so  important  a  point  should  be  settled^ 
they  would  receive  the  evidence  and  reserve  the  question  if  it 
should  become  necessary. 

The  prisoner  was,  however,  acquitted. 


given  in  evidence  agaioBt  him  apon  his  trial,  notwithsUnding  snoh  promise  or  threat :  pro- 
vided, nevertheless,  that  nothing  herein  enacted  or  contained  shall  prevent  the  prosecutor  in 
any  case  from  giving  in  evidence  anj  admission  or  confession  or  other  statement  of  the  person 
accnsed  or  charged,  made  at  any  time,  which  by  law  would  be  admissible  as  evidence  against 
sQch  person. 

Schedule  (N.) 
StaUmetU  of  ike  Accused, 
A,  B,  stands  charged  before  the  undersigned  of  her  Majesty's  justices  of  the  peace 

in  and  for  the  aforesaid,  this  day  of  in  the  year  of  our  Lord 

for  that  the  said  A,  B.  on  at  and  the  said  charge  being  read  to  the  sud 

A.  B.,  and  the  witnesses  for  the  prosecution,  C.  D,  and  E,  /*.,  being  severally  examined  in 
his  presence,  the  said  A,B,\a  now  addressed  by  me  as  follows : — "  Having  heard  the  evidence, 
do  you  wish  to  say  anything  in  answer  to  the  charge ;  you  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so  ;  but  whatever  you  say  will  be  taken  down  in  writing  and  may  be 
given  in  evidence  agunst  you  upon  your  trial ; "  whereupon  the  said  A,  B,  saiSi  as  follows : 
[Aers  tUOe  whatever  the  priaomer  mojf  say,  and  m  hit  very  toordi  oi  nearlgf  aa  pomble. 
Get  him  to  sign  it  if  he  wUW] 

A,B, 
Taken  before  me  at  the  day  and  year  first  above  mentioned. 

(Signed)  J,  B. 
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SOMfiBSET   SUHHSS  AsSIZES^   1848. 

Wells,  August. 

(Before  Mr.  Justice  Coleridge.) 

Beq.  v.  Joseph  Phillips^  James  Williams^  Thomas 
Mathews^  and  Bobebt  BBOWN.(a) 

Assault  with  interU,  4'C. — Common  assatiit, 

R.  B,  was  indicted  with  three  others,  for  an  assault  with  intent  <o  do  some 
grievous  bodily  harm.  It  was  proved  thai  he,  with  the  other  prisoners,  had 
assaulted  the  prosecutor,  and  afterwards  they  had  returned  together  and 
picked  up  some  stones.  Then  B,  B,  withdrew,  and  the  other  prisoners 
threw  the  stones  and  wounded  the  prosecutor.  The  jury  found  the  three 
prisoners  who  threw  the  stones,  guilty  of  the  felony,  and  B.  B,  guilty  only 
of  a  common  assault. 

Held,  that  B,  B,  was  rightly  convicted. 

PRISONERS  were  indicted  for  feloniously  assaulting  Cliarles  ».  * 

Wilton  by  throwing  stones  at  him,  cutting  and  wounding     PinLL«« 
liim  thereby,  with  intent  to  do  him  some  grievous  bodily  harm. 

It  was  proved  that,  on  the  7th  of  June,  the  prisoners  went  to  a 
farmhouse,  begging.  The  female  servant  requested  them  to  go  AMtauU. 
away,  and  on  their  refusal  to  do  so,  sent  for  the  prosecutor,  who 
endeavoured  to  remove  them  from  the  premises  by  force.  A  scuffle 
ensued,  and  all  four  of  them  fell  upon  him,  and  he  was  thrown  on 
the  ground  under  them.  The  prisoners  then  got  over  the  lawn 
into  an  adjoining  orchard,  and  began  to  pick  up  stones.  But 
prisoner  Brown,  having  done  this  with  the  rest,  stood  aside  and 
took  no  further  part  in  the  transaction ;  the  other  three  threw  the 
stones  so  collected,  one  of  which  struck  the  prosecutor  on  the  head 
and  much  injured  him. 

The  jury  round  the  three  prisoners  who  had  thrown  the  stones 
guilty  of  an  assault  with  the  felonious  intent;  but  prisoner  Brown 
gmlty  of  a  common  assaalt  only. 

T.  W.  SavmderSy  for  prisoner  Brown,  contended  that  on  this 
finding  he  was  entitled  to  an  acquittal.  It  had  been  decided  by  the 
judges  in  the  case  of  Beg.  v.  Birch  amd  another  (2  Cox^s  Grim.  Cas. 
22),  that  the  statute  which  permitted  the  conviction  for  a  common 
assault  upon  an  indictment  for  a  felonv  which  included  an  assault, 
was  applicable  only  where  the  assault  found  and  the  felony  charged 
were  the  same  acts.  In  this  case  the  jury  had,  by  their  verdict, 
found  that  Brown  was  not  engaged  in  the  particular  assault  of 

(a)  Reported  by  Edwabd  W.  Cox,  Esq.,  Barrister-at-Law 
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which  the  others  were  convicted.  He  cited  the  case  of  Beg.  y. 
Barrett  and  others  (2  Car.  &  Kir.  594). 

CoLEBiDGE^  J.^  said  that  his  impression  was  that  the  conviction 
was  good.  Bat  he  would  consult  his  brother  Williams.  On  the 
following  morning,  he  said — 

I  have  considered  this  case  with  my  brother  Williams,  and 
we  are  of  opinion  that  the  prisoner  was  rightly  convicted.  The 
words  of  the  statute  are  very  general.  It  is  enacted  by  7  Will.  4 
&  1  Vict.  c.  86,  s.  11,  "That  on  the  trial  of  any  person  for  any 
of  the  oflTences  hereinbefore  mentioned,  or  for  any  felony  whatever, 
where  the  crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to 
find  a  verdict  of  guilty  of  assault  against  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding.''  Nothing  can  be  more  general 
than  these  words.  According  to  them,  if  taken  in  theirwidest  sense, 
it  would  be  competent  to  a  jury  to  convict  of  a  common  assault 
in  any  case  in  which  an  assault  formed  any  part  of  the  transaction. 
But  the  judges  have  deemed  it  necessary  to  put  some  restriction 
on  this  large  interpretation,  for  the  reasons  stated  in  a  well-con- 
sidered note  by  Mr.  Greaves  in  his  edition  of  Russell  on  Grimes, 
V.  1,  p.  782,  which  it  is  not  necessary  for  me  to  read,  (a)  In  the 
case  of  Reg,  v.  Birch  and  another  (2  Cox's  Crim.  Cas.  22),  it  appears 
that  the  indictment  was  in  the  usual  form,  charging  that  the 
prisoners   '^  in  and  upon  one  Charles  Darley,  &c.,  did  make  an 

(a)  Mr.  Greaves*  note  is  as  follows  : — *^  It  mij  admit  of  some  doubt  whether  the  eonatrao- 
tion  of  sect.  1 1  of  the  1  Viot.  c.  65,  is  finally  settled.  The  framer  of  the  datiae  probably 
intended  that  the  claase  should  apply  to  those  cases  where,  npon  an  indictment  for  a  felony, 
bcluding  an  assault,  the  jury  should  acquit  on  the  ground  that  the  felony,  although  attempted, 
was  not  completed.  But  if  such  were  the  intention,  the  words  do  not  so  clearly  express  it  aa 
they  ought,  as  they  authorize  the  jury  to  convict  *  of  assault  *  on  any  indictment  for  felony 
*  where  the  crime  charged  shall  include  an  assault.*  Theee  words  are  so  general  that  they 
might  include  any  assault,  whether  at  the  time  of  the  felony  charged  or  not ;  and  the  learned 
judges  have  therefore  been  obliged  to  put  some  limitation  upon  them,  and  the  proper  limita- 
tion seems  to  be  that  which  has  been  put  upon  them  by  the  very  learned  Baron  in  JSsx  v.  8L 
Oeorg€f  namely,  that  the  €UsauU  mutt  be  an  a$t<mlt  involved  in  and  oonneded  with  the  fihnif 
charged;  and  it  is  submitted  that  it  must  be  such  an  assault  as  is  essential  to  oonstitoCe 
part  of  the  crime  charged.  A  felony  including  an  assault  may  be  said  to  consist  of  the 
assault,  the  intent  to  commit  the  felony,  and  the  actual  felony.  Thna  in  robbery  there  is  the 
assault,  the  intent  to  rob,  and  the  actual  robbery ;  and  in  such  a  case  it  is  submitted  the 
assault,  of  which  the  prisoner  may  be  convicted,  must  be  such  an  assault  as  constitutes  one 
step  towards  the  proof  of  the  robbery.  Upon  this  the  queetion  arises,  whether  an  assault, 
where  the  jury  negative  any  intention  to  commit  a  felony,  is  within  the  section,  and  it  is  sub- 
mitted that  it  is  not,  as  such  an  assault  cannot  be  said  to  be  involved  in  or  connected  with  the 
felony  charged  in  any  manner  whatsoever.  It  is  true  that  an  assault  is  included  in  the 
felony,  but  it  is  an  assault  coupled  with  an  intent,  and  if  the  jury  negative  the  intent,  such 
an  intent  in  no  way  tends  to  prove  the  felony ;  and  it  certainly  would  be  a  great  anonialy  if 
the  prisoner  were  indicted  for  a  felony,  and  the  jury  found  that  he  had  no  intention  of  oom- 
mittiog  a  felony,  that  he  might  be  sentenced  to  thxee  years*  imprisonment  and  hard  labour, 
while  if  he  had  been  indicted  for  the  offence  of  which  he  really  was  guilty,  he  could  only  be 
sentenced  to  imprisonment  without  hard  labour.  Beg.  v.  EQie  (8  G.  &  P.  654),  thenlbrs 
seems  deserving  of  reconsideration,  and  the  more  so  as  it  was  decided  before  Reg,  v.  Outiridge 
(9  C.  &  P.  471)  ;  Reg.  v.  St.  George  (9  G.  &  P.  483) ;  Reg.  v.  Phe^  (Glouceeter  Sum.  Ass. 
MS.  cited  1  Buss.  781).  The  intention,  no  doubt,  was  to  punish  attempts  to  comndt 
felonies,  including  assaults,  and  it  is  to  be  regretted  that  the  provision,  instead  of  being  what 
it  is,  was  not  that  upon  any  indictment  for  felony,  if  the  jury  should  think  that  the  felooy  was 
not  completed,  they  might  find  the  prisoner  guilty  of  an  attempt  to  oonmiit  the  lelony 
charged  in  the  indictment. 
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aBsault.'^     On  the  trial,  the  prosecutor  did  not  appear,  and  no 
evidence  was  given  to  support  the  charge  of  robbery ;  but  a  witness, 
who  was  present  at  the  time  and  place  at  which  the  robbery  was 
supposed  to  have  been  committed,  proved  an  assault  upon  the  pro- 
secutor by  Birch,  one  of  the  prisoners.     The  jury  were  directed  by 
Mr.  Armstrong,  who  was  presiding,  after  consultation  with  my 
brother  Patteson,  to  acquit  the  prisoner  of  the  felony,  but  to  find 
Birch  guilty  of  a  common  assault,  and  on  the  point  reserved  for  the 
opinion  of  the  judges,  the  conviction  was  held  to  be  right,  on  the 
ground  that,  under  the  11th  section  of  1  Yiot.  p.  85,  it  was  not 
necessary  to  show  that  the  assault  was  made  with  the  intention  di 
committing  the  felony  ch^ged  in  the  indictment;    but   it  was 
enough  if  the  assault  charged  in  the  indictment  and  the  assault 
proved  were  the  same.     It  appears  &om  this  that  there  are  two 
requisites  to  sustain  such  a  conviction;  first,  an  assault  must  be 
included  in  the  charge :  secondlv,  it  must  be  proved  to  be  a  part 
of  theverj^  act  or  transaction;  and  the  question  here,  as  in  all  similar 
caaes,  is,  was  the  assault  a  part  of  the  tobusaction  ?    Now  the  facts  JtKJgment. 
are,  that  four  persons  engage  in  a  common  assault,  then,  being 
interrupted.   Brown  and   the  other  three  prisoner^  retreat  and 
collect  stones,  of  course  with  the  purpose  of  throwing  them ;   but 
before  they  execute  this  purpose.  Brown  repents  and  retreats,  and 
the  other  three  proceed  to  carry  out  the  design  and  commit  the 
felony  in  which  Brown  took  no  part.     It  was  in  truth  an  act  com- 
menced by  the  four,  butT  which  three  executed.     The  case  of  Beg. 
V.  Ba/mett  and  others  (2  Oar.  &  Kir.  595),  cited  by  Mr.  Samiders, 
differs  from  this ;  there  the  assault  and  the  robbery  were  two  dis- 
tinct transactions.     One  man  committed  an  assault  and  the  other 
two  took  advantage  of  it  to  commit  a  robbery.     No  concert  was 
shown  between  them,  nor  had  they  been  engaged  in  any  common 
design.     As  one  mode  of  trying  this,  let  us  see  whether  they  might 
be  now  indicted  for  a  common  assault.     But  certainly  if  they  were 
to  be  so  indicted  they  might  successfully  plead  autrefois  convict. 

CoTwiction  affirmed. 
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YoBKSHisH  Winter  Assizb^  1848. 
YorJc,  December  9. 
Beg.  V,  Fanny  Abcheb.  (a)  ^ 

Witness — Admissibility/  of  evidence  of  a  parti/  to  the  record. 

A  prisoner  convicted  of  an  offence,  who  was  jointly  indicted  with  another 
afterwards  put  upon  his  trial,  is  an  admissible  witness  for  the  prisoner 
on  trial,  although  individuallt/  named  on  the  record, 

Rbo.        'T^HE  indictment^  which  was  foond  at  the  last  Summer  Assizes^ 

».  A      charged  Eliza  Lynch  with  robbery  and  Fanny  Archer  with 

Abghkb.     ai^ng  and  assisting  Eliza  Lynch,  who  was  tried,  convicted,  and  sen- 

Wiifiest,      tenced  at  the  former  assizes ;  but  Fanny  Archer,  not  having  been 

then  apprehended,  was  not  put  upon  her  trial  until  the  present 

gaol  delivery. 

Travis,  for  the  prosecution,  proposed  to  ciJl  Eliza  Lynch  as  a 
witness. 

/.  E.  Hill,  for  the  prisoner,  objected  to  this  course,  and  con- 
tended that  she  was  not  admissible  under  6  &  7  Vict.  c.  85,  s.  1, 
because  it  is  thereby  expressly  provided,  that  that  Act  shall  not 
render  competent  any  party  to  any  suit,  action,  or  proceeding  in- 
dividuaUy  named  in  the  record, 

Maule,  J.,  held  that  she  was  admissible  as  a  witness ;  and 
stated  that  in  a  case  at  the  Old  Baaley  there  was  a  great  deal  of 
talk  about  the  matter,  but  no  question  on  that  point  was  subse- 
quently raised. 

The  prisoner  was  acquitted  on  the  merits. 

(a)  Baported  bj  T.  Camfbbll  Fosteb,  Esq.,  Barrister-ti-Law,  Northern  Girciiit 
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COTJET  OF  QUEEN'S  BENCH. 
May  2,  1848. 

Big*  v.  Jamzs  Button  Aim  0THES8.(a) 

Indictmmt  for  (xmgpiracy^^Merger  of  misdemeanor  in  felony. 

Upon  an  indictment  for  misdemeanor  it  is  no  ground  for  an  acquittal,  that 
the  evidence  necessary  to  prove  the  misdemeanor  also  shows  that  it  is  part 
of  a  felony,  and  that  the  felony  has  been  completed.  Thus  upon  an  indict' 
mentfor  a  conspiracy  to  commit  larceny,  and  charging  that  in  pursuance 
of  that  conspiracy  the  larceny  had  been  committed,  the  defendant  is  not 
entitled  to  an  acquittal,  though  the  evidence  proves  that  he  was  guilty  of 
felcny,  the  conspiracy  proved  making  him  an  accessory  before  the  fact  to 
the  crime  of  larceny. 

The  indictment  charged  that  one  C.  L,  toae  a  dyer,  and  had  in  his  possession 
vats  and  dye  ;  and  that  the  defendants  were  employed  by  the  said  C.  L,  as 
his  servants,  ^c,,  and  that  it  was  their  duty  to  use  the  said  vats  and  dye 
for  the  profit  and  advantage  of  the  said  C,  L.,  and  for  the  dyeing,  jv.,  of 
such  woollen,  ^c,  and  other  materials  as  might  belong  to  thefnselves,  or 
be  entrusted  to  them  by  the  said  C.  L,for  the  purposes  aforesaid,  and  to 
use  the  vats  and  dye  for  no  other  purpose,  and  upon  no  other  mate'- 
rials ;  and  that  the  defendants  conspired  fraudulently  and  unthout  the 
consent  of  C.  L,  to  use  the  said  vats,  4rc,  in  the  dyeing  of  materials  not 
belonging  to  themselves,  and  not  entrusted  to  them  by  C  L.  for  that 
purpose,  and  to  obtain  for  themselves  profits,  and  to  deprive  C,  L,  of  the 
proper  use  of  the  said  vats  and  dye  ;  and  that  in  pursuance  of  that  con- 
spiracy the  defendants  did  unlfully,  and  without  the  consent  of  the  said 
C,  L,,  receive  materials,  and  wilfully  and  without  the  consent  of  C.  L,,  at 
his  eapense  and  with  his  dye,  vats,  ^c,  dye  the  said  mateiialsfor  their  own 
profit. 

Held,  good  in  arrest  of  judgment ;  and  that  as  it  was  unnecessary  to  prove  the 
overt  act,  the  objection  that  the  offence  of  conspiracy  was  merged  in  a  felony 
did  not  arise  upon  the  face  of  Vie  indictment;  though,  if  it  had  arisen,  it 
could  not  have  been  sustained, 

INDICTMENT  for  conspiracy. 
The  third  count  stated^  that  before  and  at  the  time  of  the 
conspiracy  hereinafter  next  mentioned^  one  Charles  Lewis  carried 
on  the  trade  and  business  of  a  dyer^  and  had  in  his  possession^  and 
upon  his  premises^  divers  large  vats^  and  large  quantities  of  dye^ 
and  other  implements  necessary  for  the  carrying  on  the  trade  and     j|/~I^ ^f 
business  last  aforesaid,  and  that  the  defendants,  James  Button,  Mudemeanor. 
George  Button,  William  Welsford,  and  Thomas  Cordery,  were 
employed  and  retained  by  the  said  C.  L.  as  his  servants  in  and 
about  the  management  of  the  said  last-mentioned  trade  and  busi- 

(a)  Beportod  by  A  Bittlb8T0V  and  £.  Wise,  Esqn.,  Barristara^at-Law. 
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ness.  And  tliat  it  was  their  duty  as  sucli  servants  to  employ  and  nse 
the  last-mentioned  vats^  dye,  and  other  implements  in  and  for  the 
benefit,  profit,  and  advantage  of  the  said  G.  L.,  and  Tor  the  dye- 
ing, preparing,  and  working  up  of  such  woollen,  silken,  cotton, 

and  other  materials  as  might  belong  to  themselve^j  or  be  entrusted 

Merger  of  ^  them  by  the  said  0.  L.  for  the  purposes  last  aforesaid,  and  to 
Mitdemeanor.  employ  and  use  the  said  last-mentioned  vats,  dye,  and  other  imple- 
ments for  no  other  purposes,  and  upon  no  other  material  whatso- 
ever. And  the  said  J.  B.,  G.  B.,  W.  W.,  and  T.  0.,  on,  &c.,  did 
unlawfully  conspire,  combine,  confederate,  and  agree,  together 
and  with  other  persons  whose  names  are  to  the  jurors  unknown, 
fraudulently  and  without  the  consent  of  the  said  0.  L.,  to  use  and 
employ  the  said  vats,  dye,  and  other  implements  in  and  about  the 
dyeing,  preparing,  and  getting  up  of  divers  large  quantities  of 
woollen,  cotton,  and  silken  materials  not  belonging  to  themselves, 
aud  not  entrusted  to  them  by  the  said  C.  L.  for  that  purpose;  and 
to  obtain  and  acquire  to  themselves  by  the  means  last  aforesaid, 
divers  large  profits  and  advantages,  and  to  deprive  the  said  G.  L. 
of  the  proper  use  and  benefit  of  the  said  last-mentioned  vats,  dye, 
and  other  implements.  And  that  the  said  J.  B.,  G.  B.,  W.  W., 
and  T.  G.,  did,  in  pursuance  of  the  said  last-mentioned  combina- 
tion, conspiracy,  and  agreement,  on,  &c.,  wilfully  and  without  the 
consent  of  the  said  G.  L.  receive,  and  take  into  their  possession, 
divers  large  quantities  of  material,  that  is  to  say,  1,000  yards  of 
woollen  materials,  1,000  yards  of  linen  materials,  1,000  yards  of 
fustian  materials,  1,000  yards  of  cotton  materiiJs,  100  yards  of 
leather,  100  vardB  of  fur,  100  yards  of  mohair,  and  1,000  yards  of 
silken  materials,  and  did  wilfully  and  without  the  consent  of  the 
said  G.  L.  at  his  expense,  and  with  his  aforesaid  dye,  vat,  and 
other  implements,  dye  and  prepare,  and  cause,  permit,  and  pro- 
cure to  be  dyed  and  prepared,  the  said  last-mentioned  large  quan- 
tities of  materials  and  for  their  own  profit  and  advantage,  to  the 
great  damage  of  the  said  G.  L.,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity. 

Fourth  count, — Gharged  that  before  and  at  the  time  of  the  con- 
spiracy hereinafter  mentioned  the  said  G.  L.  carried  on  the  trade 
and  business  of  a  dyer,  and  that  the  said  J.  B.,  G.  B.,  W.  W., 
and  T.  G.  had  engaged  themselves,  and  were  employed  and 
retained  by  the  said  G.  L.  as  his  servants  in  and  about  the 
management  of  the  said  trade  and  business  on  his  behalf,  and 
for  certain  wages  to  be  paid  to  them,  which  had  before  that 
time  been  agreed  upon.  And  that  the  said  J.  B.,  G.  B., 
W.  W.,  and  T.  G.,  on,  Ac,  did  amongst  themselves  and  with 
divers  other  persons,  whose  names  are  to  the  jurors  unknown, 
unlawfully  conspire,  combine,  confederate,  and  agree,  by  artful 
means  and  devices,  to  obtain  and  acquire  to  themselves  divers 
large  sums  of  money,  by  fraadnlently  and  without  the  consent  of 
the  said  G.  L.,  using  the  dye  and  implements  of  trade  of  the  said 
G.  L.  in  and  upon  the  dyeing  and  otherwise  preparing  and  work- 
ing upon  of*  divers  large  quantities  of  woollen,  cotton,  linen,  and 


4thotant 
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other  materials,  for  their  own  use  and  benefit  and  to  the  injury       Rao. 
and  lo0S  of  the  said  C.  L.,  in  his  last-mentioned  trade  and  busi-       .  ^* 
ness.    And  that  the  said  J.  B.,  G.  B.,  W.  W.,  an^  T.  C,  in  pur-      buxtoh 
soance  of  the  said  last-mentioned  oonspiracy^  combination^  and        asd 
agreement^  to  wit,  on,  &c.,  wilfully  and  without  the  consent  of  the      9^"^^ 
said  C.  L.,  receive  and  take  into  their  possession  divers  large     ^ergw  of 
quantities  of  materials,  that  is  to  say,  1,000  yards  of  woollen  MUdmeanor, 
materials,  1,000  yards  of  linen  materials,  1,000  yards  of  cotton 
materials,  100  yards  of  leather,  100  yards  of  fur,  100  yards  of 
mohair,  and  1,000  yards  of  silken  materials,  and  did  wilmlly  and 
without  the  consent  of  the  said  C.  L.,  at  his  expense  and  with  his 
dye- vat  and  other  implements,  dye  and  prepare,  and  cause,  per- 
mit, and  procure  to  be  dyed  and  prepared  the  said  last-mentioned 
large  quantities  of  materials  for  their  own  profit  and  advantage,  to 
the  great  damage  of  the  said  G.  L.,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Plea,  Not  Ouilty. — ^At  the  trial  at  the  sittings  afler  Michaelmas 
Term,  1846,  before  Mr.  Justice  Erie,  it  was  proved  that  the  de- 
fendants were  in  the  employ  of  the  prosecutor,  who  was  a  dyer, 
and  had,  with  the  dye  and  materials  belonging  to  him,  on  various 
occasions  dyed  for  persons  who  brought  goods  to  be  dyed,  and 
received  the  money  for  their  own  use.  It  was  then  objected  that 
the  facts  proved  a  felony,  for  that  it  was  either  a  larceny  of  the 
dyeing  materials,  or  an  embezzlement  of  the  money  received  for 
the  dyeing ;  and  that  the  misdemeanor  charged  was  merged  in  the 
felony.  His  Lordship  overruled  the  objection,  and  the  jury  re- 
turned a  verdict  of  guilty.'  A  rule  was  subsequently  obtained  on 
the  ground  of  mi^airection,  and  also  in  arrest  of  judgment — 
against  which  (January  12), 

Sir  F,  Thesiger,  Ballantyne  and  Peacock,  showed  cause. — ^The  Argument  for 
objection  is  that,  inasmuch  as  by  the  felony  being  afterwards  com-  the  crown. 
mitted  in  pursuance  of  the  conspiracy  the  defendants  became 
accessories  before  the  fact  and  guilty  of  felony,  the  misde- 
meanor therefore  merged  in  the  felony.  Even  assuming  that 
the  evidence  proved  a  lelony,  the  objection  cannot  be  maintained. 
The  doctrine  of  merger  is  one  for  which  little  authority  can  be 
found  at  common  law.  The  only  way  in  which  it  could  be 
solenmly  decided  would  be  in  a  plea  of  autrefois  acqidt,  or  autre^ 
f(M  convict ;  but  there  is  no  such  authority.  In  Pieg.  v.  Gross 
(1  Ld.  Baym.  711),  the  question  arose  upon  the  effect  of  a  statute 
creating  an  offence.  It  was  an  indictment  for  a  misdemeanor 
for  receiving  stolen  goods,  and  judgment  was  arrested  on  the 
fiTOund  that  by  3  &  4  Will.  &  M.  c.  9,  s.  5,  the  offence  had  been 
declared  a  felony,  and  could  no  longer  be  treated  as  a  misde- 
meanor. It  is  difficult  to  assign  a  reason  for  the  doctrine.  Was 
it  supposed  that  the  crown  might  lose  the  forfeiture  7  In  Pieg.  v. 
ISeate  (2  Car.  &  K.  591),  the  prisoner  was  indicted  for  a  misde- 
meanor in  having  carnally  known  a  child  under  twelve  years  of 
age.  The  jury  found  that  he  effected  his  purpose  by  force  and 
against  the  child's  consent,  but  the  fifteen  judges  held  that  he 
might  be  convicted  of  the  statutable  misdemeanor,   although 
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Rto.  another  offence  being  a  felony  was  also  proved  to  liave  been  com- 
jAMEg  ^*ted.  Isaof^s  case  (2  East,  P.  0.  c.  21,  s.  8,  p.  1081),  will  bo 
Button  cited  on  the  other  side,  but  that  cannot  be  supported  since  Beg,  v. 
AND  Neale.  There  the  prisoner  was  indicted  for  a  misdemeanor  in 
^"°'°*'  setting  fire  to  a  house  in  his  own  occupation  contiguous  to  other 
Merger  of  houses.  The  evidence  proved  that  he  had  set  fire  to  his  house 
Misdememor,  for  the  purpose  of  defirauding  an  insurance  company,  and  was  there- 
fore also  guilty  of  a  felony.  Mr.  Justice  Buller  held  that  the  mis- 
demeanor was  merged  in  the  felony,  and  directed  an  acquittal. 
In  Rex.  V.  Storey  (Kuss.  &  Ey.  8),  the  prisoner  was  indicted  for 
a  misdemeanor  in  obtaining  money  under  false  pretences,  and 
the  evidence  was,  that  he  had  pretended  to  the  post-mistress,  from 
whom  he  received  the  money,  that  he  was  John  Storey,  to  whom 
a  money  order  was  payable,  and  that  he  signed  a  receipt  in  his 
own  name.  Chambre,  J.,  doubted  whether  the  signature  amounted 
to  a  forgery,  but  said,  that  if  it  was,  ''  the  lesser  offence  would 
have  been  merged/*  The  judges,  however,  held  that  there  was  no 
forgery,  and  the  point  therefore  was  not  decided.  In  Rex,  v.  Evans 
(5  Car.  &  P.  333),  the  prisoner  was  indicted  for  obtaining  goods 
under  false  pretences  as  a  misdemeanor,  and  the  evidence  proved 
that  he  had  uttered  a  forged  request  for  the  delivery  of  the  goods ; 
and  Mr.  Justice  Taunton  directed  an  acquittal  on  the  ground  of 
Argomoit  for  merger.  Bat  that  case  is  distinguishable,  as  the  offence  was  made 
the  crown.  ^  felony  by  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10,  and  therefore  in 
effect  it  is  declared  not  to  be  a  misdemeanor.  But  even  if  the 
doctrine  of  the  merger  should  be  held  to  be  applicable,  where  the 
corpus  delicti  is  single,  it  does  not  apply  in  the  present  case.  To 
establish  the  charge  of  conspiracy,  no  acts  need  be  proved,  and  how, 
then,  can  that  which  is  done  subsequently  alter  the  nature  of  the 
offence  already  committed  ?  [Lord  Dbnman,  C.J. — K  indicted  for 
the  conspiracy,-  is  the  defendant  to  purge  himself  by  committing  a 
felony  ?]  That  must  be  contended  if  the  conspiracy  in  this  instance 
is  to  be  held  to  be  merged.  [Pattbson,  J. — Suppose  A.,  B.,  and 
C,  were  indicted  for  conspiring  to  murder  D.,  and  there  was  the 
evidence  of  some  one  who  overheard  them  consent  to  the  murder ; 
and  that  they  afterwards  were  seen  to  commit  the  murder ;  could 
they  be  convicted  of  the  conspiracy  ?  Lord  Denkan,  C.J.* — 
What  would  be  the  form  of  application  to  prevent  the  convic- 
tion ?  Is  it  a  matter  for  the  juiy  who  are  empanelled  to  decide 
aye  or  no  whether  a  particular  o£^nce  has  been  committed,  that 
another  offence  of  a  higher  nature  has  been  committed  ?]  There  is 
no  such  plea  as  that  the  conspiracy  gave  rise  to  a  felony  being  com- 
mitted. The  party  may  be  convicted  of  the  conspiracy  before 
the  felony  was  committed,  and  could  the  felony  then  merge  the 
prior  offence  ?  It  is  submitted,  therefore,  that  the  defendants  were 
properly  convicted  of  the  conspiracy.  The  second  objection  is,  that 
the  indictment  does  not  show  an  offence.  The  17  Geo.  8,  c.  56, 
s.  17,  after  reciting  that  journeymen  dyers  and  apprentices  and 
servants  frequently  abused  the  trust  reposed  in  them,  by  dyeing 
goods  for  their  own  profit,  or  without  the  consent  of  their  masters. 
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provides,  that  "  if  any  person  employed  as  a  joorneyman  dyer,  or        Bso. 
as  servant  or  apprentice  in  dyeing  any  felt  or  woollen,  &c.,  shall,       j^^ 
withont  the  consent  of  his  master,  &c.,  wilfully  dye  any  of  the  said      Button 
materials,  or  shall  without  such  consent  wilfidly  receive  any  such         and 
materials  for  the  purpose  of  dyeing  the  same,"  he  shall  be  subject      qthebb. 
to  certain  penalties.     It  is  objected,  that  it  is  not  alleged  that  the     nergw  of 
goods  were  not  the  goods  of  the  defendants  themselves,  or  of  MitdemMHor, 
Lewis ;  but  this  is  an  allegation  of  an  overt  act,  which  may  be 
rejected  altogether ;  but  even  if  the  goods  were  the  goods  of  the 
defendants  themselves,  the  defendants  used  them  for  purposes  for 
which  they  had  no  right  to  use  them.  It  is  also  objected  that  there 
is  no  duty  of  the  defendants  alleged,  but  this  is  quite  unneces- 
sary :  {Be9i  V.  Qill,  2  B.  &  Aid.  204,  was  cited.) 

January  18. 

Allen,  Serjt.,  and  Suddleaton,  contra. — This  is  an  indictment  Argament  for 
for  conspiracy  ;  but  the  overt  acts  set  out  in  the  indictment  show  *^*  prisoners. 
that  the  defendants  were  guilty  of  larceny.  If  those  acts  had 
been  done  in  pursuance  of  their  duty,  it  would  have  been  em- 
bezzlement. [Eble,  J. — ^Each  man  was  authorized  to  dye  goods 
of  his  own,  and  the  goods  fraudulently  dyed  were  represented  to 
be  their  own.]  That  would  only  make  the  proof  of  the  larceny 
more  difficult ;  the  question  of  fact  would  be  whether  the  articles 
dyed  were  the  property  of  the  servant  ?  K  not,  then  it  would  be 
the  case  of  a  finkudulent  appropriation  by  a  servant  of  his  master^s 
property  to  his  own  use,  which  is  larceny ;  it  makes  no  difference 
that  there  was  a  limited  permission  to  use  the  dye  if  the  limits  of 
that  permission  are  overstepped.  Persons  who  conspire  to  steal 
are  accessories  before  the  fact  to  felony,  and  therefore  felons.  In 
Foster's  Crown  Law,  126,  it  is  said  ''  The  best  writers  on  the 
Crown  Law  agree  that  persons  procuring,  or  even  consenting 
beforehand,  are  accessories  before  the  fact.''  That  being  so,  the 
rule  is  here  applicable,  that  where  on  an  indictment  for  misde- 
meanor the  evidence  necessarily  proves  a  felony,  the  misde- 
meanor is  merged  in  the  felony.  That  rule  applies  in  every 
case  where  the  evidence  necessary  to  prove  the  misdemeanor 
proves  the  felony ;  it  perhaps  does  not  apply  where  incidental  and 
extraneoos  evidence,  not  necessary  to  prove  the  misdemeanoV, 
discloses  that  a  felony  has  been  committed.  The  same  state  of 
facts  must  prove  both  the  felony  and  the  misdemeanor.  In 
R,  V.  0r08s  (1  Ld.  Baym.  711),  the  principle  that  a  misdemeanor 
merges  in  a  felony  was  not  questioned  either  at  the  bar  or  by  the 
bencn ;  and,  indeed,  in  all  the  old  cases  the  question  appears  to 
have  been,  not  whether  the  doctrine  was  sound,  but  whether  it 
was  applicable  to  the  particular  case.  The  case  of  8ir  8.  Procter 
V.  DambrooJc  (Hob.  138)  is  quite  in  point.  That  was  a  proceeding 
in  the  Star  Chamber  for  riot,  and  the  court  refused  to  entertain 
it,  because  it  appeared  that  one  hurt  in  the  riot  died  within  three 
months,  and  ordered  an  indictment  for  murder  to  be  preferred.  It 
is  true  that  an  acquittal  of  the  felony  would  be  no  answer  to  a 
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Bbo.        subsequent  indictment  for  the  misdemeanor ;  bat  that  does  not 

^'         affect  the  principle ;  because  in  that  case  the  assumption  is  that  no 

B^TOv      felony  has  been  committed;  but  the  smaller  offence  of  misde- 

AND        meanor  may  have  been  committed.    No  question    of  merger 

<yrHw.     arises.    In    Poster's    Crown  Law  (p.  878,   o.   8,  s.  6  of  the 

Aferg^  of    3rd  Discoursc),  it  is  said,   ''by  the  3  4  4  Will.  &  M.,  and  by 

Mitdmeanor,  5  Ann.,  receivers  of  stolen  goods  knowingly  are  made  accessories 

after  the  feet ;  and  by  the  4  Geo.  1,  they  are  liable  to  be  trans- 

.  ported  for  fourteen  years.     Before  the  statute  of  King  William, 

receivers,  unless  they  likewise  received  and  harboured  the  thief, 

were  guilty  of  a  bare  misdemeanor^  for  which  they  were  liable 

to  fine  and  imprisonment,  or  other  corporal  punishment.     But 

that  act  having  made  them  accessories  and  consequently  felons,  the 

prosecuting  them  as  for  a  bare  misdemeanor  was  holdenby  allthe 

judges  at  a  conference  about  the  latter  end  of  King  William's  reign 

to  be  improper  and  illegal;    for  the  misdemeanor  was  merged 

and  absorbed  in  the  crime  of  felony ;  just  as  felony  at  common  law, 

when  made  high  treason  by  statute,  which  hath  been  done  in  a 

few  cases,  is  merged  and  absorbed  in  the  treason/'     And  Isacu^s 

case  (2  East,  P.  C.  c.  21,  s.  8,  p.  1031),  supports  the  same  prin- 

Argument  for    ciple.     It  is  an  express  decision  in  the  point  by  Buller,  J.     In 

the  piuoDers.     jj^^  ^  g^^^y  (jj^gg^  4  ^y  gjj  ^^  ^^^  assumed  that  if  the  pri- 

Boner's  offence  amounted  to  forgery,  he  could  not  have  been  con- 
victed of  the  lesser  offence.  Hence  the  necessity  of  considering 
whether  he  had  or  had  not  committed  forgery.  Bex  v.  Eva/ns 
(5  Car.  &  P.  553),  was  a  similar  case;  and  the  prisoner  was 
acquitted  by  Taunton,  J.,  because  he  had  obtained  the  goods  by 
means  of  a  forged  request,  and  ought,  therefore,  to  have  been 
indicted  for  forgery,  (a)  So  the  same  course  was  adopted  for  the 
same  reason  by  Parke,  B.  and  GMtman,  J.,  in  Reg.  v.  AviderBon 
-  (2  Moo.  So  Bob.  469),  although  there  the  same  argument  in  effect 
was  urged  as  here ;  and  it  was  said,  ''  Even  admitting  that  the 
prisoner  has  been  guilty  of  a  felony  by  forging  this  instrument, 
the  offence  for  which  he  is  now  indicted  is  distinct.  The  felony 
is  complete  when  the  instrument  is  counterfeited;  the  misde- 
meanor is  not  committed  until  the  money  is  obtained  by  means 
of  it;  it  is  a  subsequent  independent  offence,  and  would  not 
merge  in  the  antecedent  felony."  It  is  said  that  the  authorities 
in  support  of  this  doctrine  are  few ;  but  the  reason  is  that  it  has 
never  been  questioned.  The  general  acknowledgment  of  the  prin- 
ciple is  proved  by  the  proviso  to  d.  53  of  7  &  8  G.  4  c.  29  (the 
statute  of  False  Pretences),  which  is  in  these  words :  ''  Provided 
always,  that  if  upon  the  trial  of  any  person  indicted  for  such 
misdemeanor  it  shall  be  provided  that  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 

(a)  In  BnBsell  on  Crimes  (ed.  Qreayee),  toL  2,  p.  309,  it  ib  thu  laid  down  on  Aft 
antbority  of  the  paasage  from  Foster  (p.  873),  **  Where  the  goods  are  obtained  bj  a  foiged 
mstmment,  which  falls  within  the  olass  of  instmments,  the  forging  of  which  is  made  felony 
by  statute,  the  indictment  most  be  for  forging  the  instrument,  as  the  misdemeanor  is  merged 
in  the  felony." 
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sball  not  by  reason  thereof  be  entitled  to  be  acquitted  of  snch       Bbo. 
misdemetmor/'     The  object  of  that  provision  being  to  avoid  the      •    ^' 
consequences  of  the  doctrine,  for  which  these  defendants  now  con-      but^ 
tend.     It  has  been  asked,  upon  what  reason  or  principle  does  the        and 
doctrine  rest  f    The  reason  mentioned  in  R,  v.  OtobSj  and  the  true      othms. 
reason  is,  that  no  man  is  to  be  harrassed  by  frequent  prosecutions     Merger  of 
for  the  same  offence.     Nemo  debit  bis  pv/nvri  pro  uno  delicto  ;  and  MUdmeanor. 
that  might  be  the  case  unless  the  misdemeanor  is  merged  in  the 
felony ;   because  a  conviction  of  the  misdemeanor  could  not  be 
pleaded  to  a  subsequent  indictment  for  the  felony.     The  reason  of 
which,  given  by  Hawkins  (2  PI.  Cr.  c.  35,  s.  5  j  c.  36,  s.  7)  is, 
that  the  judgments  are  different.     The  case  of  a  conspiracy  to 
murder,  and  a  murder  in  pursuance  of  the  conspiracy  has  been 
suggested.   That  would  involve  four  distinct  offences — 1st,  the  con- 
spiracy :  2nd,  an  attempt  to  commit  murder  :  3rd,  an  assault :  and 
4th,  murder ;   but  would  a  conviction  or  acquittal  of  the  conspiracy 
or  the  attempt  or  the  assault  be  pleadable  in  answer  to  the  charge 
of  murder  ?     Clearly  not.     Public  policy  requires  that  the  judge 
should  interfere  to  stop  a  prosecution  for  misdemeanor  when  the 
facts  prove  a  felony.     Misdemeanors  may  be  compromised ;  and  if 
the  argument  on  the  other  side  should  be  upheld,  a  murder  might  be 
indicted  as  a  misdemeanor  and  compromised ;  and  then  the  convic- 
tion afterwards  pleaded  in  atiswer  to  a  charge  of  murder .     In  civil  Argnment  for 
actions  the  plaintiff  cannot  recover  unless  the  form  of  his  declara-  ^^  priBonew. 
tion  is  strictly  correct ;  because  judgment  recovered  in  a  wrong 
form  of  action  could  not  be  pleaded  in  answer  to  a  subsequent 
action  in  the  right  form.     The  principle  is  stated  in  LuttrelVs 
ease  (6  Mod.  77),  which  is  thus  shortly  reported :  '^  By  Holt,  C.J., 
atnmjprt?^«,t^^am{it;i,  this  difference  was  taken;  if  a  civil  action  be 
brought,  as  trover  for  goods,  after  recovery,  you  may  indict  him 
for  trespass  or  felony  for  the  same  taking,  because  the  offences  or 
causes  of  action  are  of  a  different  nature,  the  one  civil  and  the  ' 
other  criminal ;  but  if  the  first  prosecution  had  been  criminal,  as 
an  indictment  for  trespass,  &c.,  and  the  crime  appears  to  be  felony^ 
then  you  cannot  have  verdict  or  judgment  on  the  indictment  for 
trespass,  it  being  the  inferior.     And  this  he  said  had  been  ad- 
judged in  Mr.  Luttrell^s  case.'*     The  case  of  Beg,  v.  Neale  (1  Den. 
0.  0.  36;  1  Oar.  &  K.  591),  is  mainlv  relied  upon  by  the  other 
side ;  but  in  the  first  place  that  case  was  not  argued ;  and  in  the 
second  it  is  distinguishable  from  the  present.   The  evidence  which 
proved  the  felony  was  not  necessary  to  prove  the  misdemeanor. 
Something  extraneous  was  elicited  by  cross-examination  after  the 
case  for  the  prosecution  had  been  clearly  proved ;  and  it  was  only 
in  consequence  of  that  extraneous  piece  of  evidence  that  any  felony 
appeared  to  have  been  conmiitted.     Besides  the  offence  there  was 
a  misdemeanor  created  by  a  particular  statute,  which  in  effect  ex- 
cluded the  operation  of  the  doctrine  of  merger.     [Ebli,  J. — 
Then  do  you  say  that  the  prisoner  might  have  been  convicted  of 
tiie  misdemeanor  first  and  afterwards  of  the  rape,  and  punished  for 
both  ?]     Yes ;  that  seems  to  be  the  effect  of  the  particular  statute 


236  OKIMINAL  LAW  CASES. 

Bbo.        (9  Geo.  4,  c.  81,  as.  16,  17.)     [Eble,  J. — ^Is  not  an  assault  with 
,  ^'         intent  to  commit  a  rape  a  statutable  misdemeanor  7    And  would 
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BuTTOH      yo^  ^7  ^^^^  there  might  be  a  double  conviction,  first,  of  the  mis- 
AND        demeanor,  and  then  of  the  rape  ?]     No ;  because  the  assault  is  an 
^"""'      offence  at  common  law,  and  is  included  in  the  rape.    When  the 
M€rffer  tf    tuinor  offonco  is  a  necessary  constituent  of  the  larger,  then  the 
Uitdemetmor,  former  is  merged  in  the  latter.   In  the  present  case  the  defendants 
were  accessories  before  the  fact  to  a  felony,  and  therefore  felons 
by  the  very  same  act,  which  is  the  misdemeanor  charged.     In 
R.  V.  Neale,  more  evidence  was  necessary  to  convict  of  the  felony 
than  of  the  misdemeanor.     [Patteson,  J. — And  different  evi- 
dence j  the  age  of  the  girl  was  necessary  to  be  proved  upon  the 
indictment  for  misdemeanor ;  it  would  not  be  necessary  in  an  in- 
dictment for  the  felony.]     How  would  it  be  possible  for  the 
prisoner  in  that  case,  to  have  pleaded  autrefois  convict  to  a  charge 
of  rape.     On  the  face  of  them  the  two  indictments  would  be  quite 
different.     In  the  first  indictment  there  would  be  no  statement 
that  the  act  was  done  against  the  will  of  the  child.     Upon  these 

S rounds  it  is  submitted,  that  the  judge  at  the  trial  ought  to  have 
irected  an  acquittal.  Secondly,  in  arrest  of  judgment,  the  8rd 
and  4th  counts  disclose  no  offence.  1st.  They  do  not  negative 
that  the  material  dyed  belonged  to  the  defendants;  and  as  it 
Argument  for  appears  that  the  defendants  had  the  right  of  dyeing  materials  be- 
the  priaoners.  longing  to  themselves,  that  negative  averment  is  essential.  The 
word  '^  fraudulently  '^  will  not  help  it :  {Beg,  v.  Peck,  9  Ad.  &  Ell. 
686 ;  R.  V.  Seward,  1  Ad.  4  BU.  706 ;  1  Burn's  Justice,  978 ; 
Fletcher  v.  Oalthrop,  6  Q.  B.  880 ;  R.  v.  Richardson,  I  Moo.  &  Bob. 
402.)  [Eele,  J. — The  offence  charged  is  a  conspiracy  to  dye 
materials  not  belonging  to  themselves ;  and  it  is  not  necessary  to 
set  out  overt  acts  to  make  a  valid  charge  of  conspiracy.]  Not  if 
the  charge  is  by  itself  sufficient  [Kmg  v.  The  Queen,  7  Q.  B.  795) ; 
but  it  is  not  sufficient  here.  A  good  charge  of  conspiracy  must 
be,  either  to  commit  an  illegal  act  or  a  lawful  act  by  illegal  means  : 
(JS.  v.  Seward,  per  Ld.  Denman,  C.  J.,  1  Ad.  A  B.  713.)  Here 
there  is  no  allegation  that  the  means  were  illegal,  the  question 
therefore  is,  whether  the  act  was  illegal.  17  Geo.  3,  c.  56,  s.  17, 
is  referred  to;  but  that  is  repealed  by  6  A  7  Vict.  c.  40,  s.  1. 
[Bble,  J. — Sect.  34  of  that  act  explains  the  manufactures,  trades, 
occupations,  and  employments,  to  which  the  act  is  to  extend ;  and 
dyeing  is  not  amongst  them.]  But  s.  35  (the  interpretation  clause) 
applies  the  word  '^  manufacture  ^*  to  all  ''  operations  and  employ- 
ments connected  with  or  incidental  to  the  manufacture  of  any  of  the 
said  materials,  or  any  parts,  branches,  or  processes  thereof.^'  Even 
if  thel7Geo.  3,c.56,  s.  17,is  not  repealed, thatsection  is  not  followed 
in  either  of  the  counts,  for  the  term  ''  wilfully "  is  omitted.  It 
is  said,  that  in  the  4th  count  the  relation  of  master  and  servant  is 
shown ;  and  that  an  implied  duty  arises  firom  that  relation,  which 
sufficiently  shows  the  act  of  the  defendants  to  have  been  unlawful ; 
but  the  particular  duty  ought  to  be  distinctly  stated  in  the  indict- 
ment, to  lay  the  foundation  of  the  offence  subsequently  charged. 
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No  indictment  wiU  lie  for  a  conspiracy  to  kill  game  or  to  commit       Rm. 
any  other  civil  trespass  {R.  v.  Turner,  13  East,  228 ;  or  for  a  con-        J'  ^ 
spiracy  to  sell  a  man  an  nnsonnd  horse  by  false  warranty  (iZ.  v.      Bunoir 
Pywell,   1  Stark.  402) ;  or  for   a  conspiracy  to  exonerate  one        axd 
parish  firom  the  charge  of  a  panper,  and  to  throw  it  on  another,  or      o^g— ■ 
for  that  purpose  to  cause  a  male  pauper  to  marry  a  female  pauper     Mergm*  of 
[Bex  v.  Seward,  above  cited)  j  not  for  a  conspiracy  to  cheat  and  Mi»dm«aiMr. 
defraud  a  party  of  the  fruits  of  a  verdict.    These  cases  illustrate 
the  sort  of  unlawful  act,  which  must  be  the  object  of  the  con- 
spiracy.   Here  there  may  have  been  a  contention  between  the 
master  and  the  servants  as  to  the  extent  of  the  permission  which 
he  had  given  them.    Again,  the  statute  17  Geo.  8,  c.  56,  s.  17, 
applies  only  to  dyers  of  certain  particular  materials ;  and  these 
counts  are  bad  for  not  showing  that  Mr.  Lewis,  the  prosecutor, 
was  a  dyer  within  the  act.     ^e  dye  and  instruments  are  not  Ari^timeQt  for 
alleged  to  be  the  property  of  Lewis;  nor  are  the  defendants *^ ^®^*"^"^' 
described  as  '' journeymen  dyers,^'  which  is  the  term  used  in  the 
statute.     The  ponnts  charge  the  defendants  with  using  the  dye 
and  implements  of  trade  of  Lewis;  but  they  do  not  negative  that 
they  paid  him  for  them,  nor  allege  that  it  was  done  with  intent  to 
defraud  him.     [Erlx,  J. — The  3rd  and  4th  counts  charge  that  the 
defendants  were  retained  as  the  servants  of  Lewis;  and  that 
without  his  consent,  and  at  his  expense,  they  dyed  with  his  dye 
various  materials  for  their  own  profit.]      The  allegation  that  they 
were  retained  as  his  servants  is  without  time  or  place.     At  the 
date  of  the  conspiracy  they  may  not  have  been  his  servants.    The 
words  "  fraudulently''  and  '*  without  consent,''  will  not  supply  the 
want  of  positive  allegations;  and  it  is  consistent  with  all  the 
averments  here,  that  uiey  may  have  paid  over  to  the  master  any 
money  which  they  received.     Li  2J.  v.  Peck,  it  was  expressly  de- 
cided that  a  count  which  charged  a  conspiracy  to  defraud  persons 
of  their  debts,  and,  in  pursuance  of  that  conspiracy,  the  execution 
of  a  false  and  fraudulent  deed,  was  bad  for  omitting  to  show  in 
what  respect  it  was  false  and  fraudulent.  Lastly,  the  counts  ought 
to  have  concluded  contra  formam,  statuti,  as  the  word  ''  wilfully"  is 
omitted.  Ovr.  adv.  vuU. 

Judgment. 

On  a  subsequent  day  judgment  was  delivered  by  JadgnMnt 

Lord  Dinman,  C.  JT. — The  indictment  charged,  that  the  defen- 
dants, being  in  the  employ  of  the  prosecutor,  a  dyer,  conspired  to 
use  the  dyeing  materials  on  articles  not  entrusted  to  them  for 
dyeing,  and  not  belonging  to  themselves  or  their  families,  and  so  to 
defraud  their  employer  of  profit.  The  evidence  showed  that  the 
prosecutor  permitted  his  servants  to  dye  any  articles  belonging  to 
themselves  or  their  families, but  not  things  belonging  to  others;  and 
that  tiie  defendants  hadtakenin  articles  not  belonging  to  themselves 
or  their  families,  and  had  dyed  them  for  profit  with  the  materials  of 
their  employsir,  and  passed  them  off  for  articles  within  the  prose- 
cutor's permission.  Several  objections  to  the  indictment  and  the 
VOL.  in.  R 
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evidence  were  made  at  the  trials  and  in  support  of  the  rule  for 
arresting  the  judgment  or  for  a  new  trial,  and  have  been  disposed 
of;  but  the  objection,  that  the  misdemeanor  charged  formed  part 
of  a  felony,  and  was  merged  therein,  and  that,  therefore,  either  the 
judgment  should  be  arrested,  or  a  verdict  of  acquittal  entered,  was 
reserved  for  consideration.  With  respect  to  arresting  the  judg- 
Mitdmneailor,  nient,  it  is  clear  that  the  essential  part  of  the  indictment  is  the 
charge  of  a  conspiracy;  so  that  if  the  evidence  proved,  the  con- 
spiracy, and  did  not  prove  the  overt  act  alleged,  viz.  that  the  con- 
spiracy was  carried  into  effect,  the  indictment  would  have  been 
sufficiently  proved.  The  point,  therefore,  is  not  raised  by  the 
indictment.  With  respect  to  the  evidence,  we  do  not  propose  to 
examine  the  correctness  of  the  opinion  of  the  learned  judge  at  the 
trial,  that  it  did  not  prove  a  larceny,  and  that  it  tended  rather  to 
prove  the  obtaining  of  goods  by  false  pretences  than  theft ;  but, 
assuming  that  the  evidence  to  prove  the  conspiracy  would  have 
been  sufficient  to  warrant  a  conviction,  upon  a  charge  of  larceny, 
against  principles  and  accessories,  and  that  the  point  contended 
for  by  the  defendants' counsel  was  raised,  we  have  to  decide  whether 
the  defendant  had,  therefore,  a  right  to  claim  a  verdict  of  acquittal. 
The  main  reliance  was  placed  onRexy.  Gross  (1  Lord  B&ym.  711), 
where  the  defendant  was  convicted  of  a  misdemeanor,  in  receiving 
stolen  goods  knowing  them  to  have  been  stolen ;  and  the  court 
decided  to  arrest  the  judgment,  because  the  offence  was  a  felony 
created  by  the  3  &  4  Will.  So  M.  c.  9,  s.  4,  and  was  not  indictable 
as  a  trespass ;  and  Holt,  C.  J.,  adds,  if  the  proceeding  had  been 
at  common  law,  the  fact  charged  would  have  been  evidence  that 
the  defendant  was  accessory  after  the  fact  to  a  felony.  But  that 
case  is  irrelevant  to  the  present  question,  which  arises  only  in  re- 
spect of  felonies  composed  of  a  series  of  facts,  where  a  part  of  the 
series  is  a  complete  misdemeanor.  The  receipt  of  stolen  goods 
knowingly  does  not  of  necessity  comprise  any  series  of  acts ;  on  the 
contrary,  that  offence  is  not  committed  at  all,  unless  the  receipt  and 
the  knowledge  are  simultaneous ;  in  which  case,  by  the  common 
law,  they  might  be  evidence  of  the  defendant's  assisting  a  felon,  and 
so  of  being  guilty  of  a  felony  as  an  accessory  after  the  fact ;  and  by 
the  statute  then  in  force,  those  facts  constituted  afelony.  The  offence 
was  a  felony,  and  a  felony  only ;  and,  therefore,  an  indictment  charg- 
ing it  to  be  a  misdemeanor  was  held  wrong  in  law.  The  case  does 
not  show  that  a  criminal,  who  has  been  guilty  of  a  complete  misde- 
meanor, and  also  of  a  felony  comprising  a  misdemeanor,  may  set 
up  his  felony  as  a  bar  to  the  prosecution  for  the  misdemeanor.  The 
case  of  Procter  v.  Dambrook  and  others  (Hob.  188),  gives  no  sup- 
port to  the  defendant's  case,  but  serves  to  explain  the  principle 
upon  which  judges  have  acted,  in  the  exercise  of  their  discretion, 
in  some  cases  of  misdemeanor.  The  plaintiff  was  suing  the  defen- 
dants, in  the  Star  Chamber,  for  riots,  and  for  felling  of  woods :  and 
his  proof  went  to  show,  that  the  defendants,  in  the  course  of  their 
riotous  acts,  had  committed  murder ;  and  the  judges  think  it  fit  that 
the  plaintiff  should  prefer  a  bill  for  murder  to  ^e  grand  inquest. 
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and  adjonm  the  farther  hearing  of  the  plaintiflPs  suit  for  the  riots        Bro. 
till  the  question  of  murder  should  be  disposed  of  by  the  proper       j^^gg 
tribunal.  The  jurisdiction,  here  exercised,  by  the  judges  of  the  Star      button 
Chamber,  is  exercised  now  by  the  justices  of  oyer  and  terminer,        aw> 
who  may  direct  one  indictment  to  be  quashed  or  suspended,  and      o™Ra. 
another  preferred,  as  public  justice  may  require.    But  the  court,     u^rgw  of 
by  making  the  plaintiff  prosecute  for  the  felony  before  he  went  on  MiUmmMifir 
with  his  suit,  gave  no  sanction  to  the  notion  that  the  defendant  has 
any  right  so  to  interfere,  and  to  demand  an  acquittal  for  a  manifest 
minor  offence,  upon  the  pretext  that  he  has  a  right  to  direct  him- 
self to  be  prosecuted  for  a  graver  crime.     The  passage  cited  from 
Poster,  Discourse  iii.,  c,  3,  s.  6,  relates  solely  to  the  offence  of 
knowingly  receiving  stolen  goods ;  and  the  observations  above 
made  upon  Bex  v.  Oro88  (1  Lord  Raym.  711),  apply  equally  to 
show  this  passage  to  be  irrelevant  here.     In  Isaacs  case  (2  East, 
P.  C.  c.  21,  s.  8),  the  prisoner  was  indicted  for  the  misdemeanor 
of  setting  fire  to  his  own  house,  whereby  adjoining  houses  were 
in  danger  of  being  burnt ;  the  evidence  was,  that  he  had  set  fire 
to  his  own  house  to  deiraud  the  insurance  company,  and  that 
the  adjoining  houses  had  been  burnt  down.     The  judge  directed  Judgment, 
an  acquittal  for  the  misdemeanor,  stating,  that,  upon  these  facts, 
the  prisoner  was  guilty,  if  at  all,  of  felony.     By  the  law  at  that 
time  the  mere  setting  fire  by  a  man  to  his  ownhouse  was  no  offence; 
but,  if  his  house  was  so  situate  that  other  houses  were  endangered, 
it  was  a  misdemeanor,  being  in  the  nature  of  an  attempt  to  set 
them  on  fire.     If  they  were  burnt,  it  was  a  felony ;  it  was  a  setting 
fire  to  them,  every  man  being  taken  to  intend  the  obvious  conse- 
quences of  his  act :  (see  the  cases  in  2  East,  P.  C.  c.  21,  s.  7.) 
The  learned  judge  who  directed  the  acquitted  may  have  considered 
that  the  crime  of  arson  consists  in  the  one  act  of  setting  fire  un- 
lawfaUy;  and  that,  after  the  fire  has  been  so  set,  the  party  is 
responsible  for  its  progress  until  it  is  extinguished,  and  that  the 
progress  decides  whether  such  setting  on  fire  is  a  felony  or  a  mis- 
demeanor  :  and  that  a  prisoner  who  has  committed  a  felony,  and 
no  other  offence,  cannot  properly  be  charged  with  the  misdemeanor 
of  an  attempt  to  commit  it ;  and  also  he  may  have  considered  that 
public  justice  required  a  more  signal  example  in  a  case  of  such 
guilt.     On  both  or  either  of  these  grounds,  the  case  is  distin- 
guished from  the  present.     In  Rex  v.  Evans  (5  C.  A  P.  553), 
and  Beg.  v.  Anderson  (2  M.  k  Bob.  469),  the  misdemeanor  of  ob- 
taining goods  by  false  pretences  was  charged,  and  the  evidence 
showed  the  false  pretence  to  be  a  felony,  namely,  the  uttering  of  a 
forged  instrument.     In  the  first  case  the  judge,  in  the  last  the 

Erisoner,  objected,  that  as  the  evidence  thus  showed  a  felony  to 
ave  been  committed,  therefore  the  charge  of  misdemeanor  failed; 
and  two  judges  supported  the  prisoner's  objection,  declaring  that 
the  proper  way  of  proceeding  was  by  indictment  for  felony.  It  is 
clear,  that  if  a  misdemeanor  is  by  statute  made  a  felony,  the  indict- 
ment ought  to  be  for  felony,  and  these  cases  may  have  been  taken 
to  come  within  this  rule,  the  first  step  in  the  misdemeanor  charged 
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Kso.  being  created  a  felony,  and,  if  so,  they  are  here  irrelevant.  Bat, 
Jambs  ^^  should  be  observed,  that  the  misdemeanor  of  obtaining  goods  by 
BuiTON  false  pretences  consists  of  a  series  of  acts — ^the  false  pretence  and 
AMD  the  obtaining  of  the  goods — and  that  the  first  step  in  the  series 
"™'***  may  also  be  a  felony.  Where  that  is  the  case,  there  appears  no 
Merif€r  iff  reason  why  the  prisoner  should  be  allowed  to  defeat  the  charge  of  ' 
Mitd^memar.  the  lesser  offenoe,  by  alleging  his  own  guilt  in  respect  of  the  greater 
offence.  The  same  act  may  be  part  of  several  offences ;  the  same 
blow  may  be  the  subject  of  inquiry  in  consecutive  charges  of 
murder  and  robbery.  The  acquittal  on  the  first  charge  is  no  bar 
to  a  second  inquiry, where  both  are  two  charges  of  felony;  neither 
ought  it  to  be  where  the  one  charge  is  of  felony  and  the  other  of 
misdemeanor.  These  being  the  authorities  cited  for  the  defendants, 
there  appear  none  directly  in  their  favour ;  and  there  is  a  decision 
against  them.  In  Reg.  v.  Neale  (Den.  C.  C.  B.  36 ;  1  G.  &  K. 
591),  where  a  charge  of  misdemeanor,  in  having  intercourse  with  a 
femaJe  child  between  the  age  of  ten  and  twelve,  was  held  proved, 
and  the  conviction  maintained  by  the  judges,  although  the  evidence 
showed  that  the  very  act  charged  as  misdemeanor  was  also  the 
Jodgin(»iit  felony  of  rape ;  the  argument  for  the  prosecution  being,  that  every 
material  allegation  of  the  indictment  was  proved,  and  that  the 
verdict  ought  to  be  according  to  truth,  lliiis  is  a  direct  adjudica- 
tion that  a  misdemeanor,  which  is  part  of  a  felony,  may  be  pro- 
secuted as  a  misdemeanor,  though  the  felony  has  been  completed  j 
and  the  attempt,  on  the  argument,  to  make  a  distinction  between 
misdemeanors  by  statute  and  those  by  common  law,  was  not  suc- 
cessful, as  the  incidents  to  a  misdemeanor,  are  not  affected  by  the 
origin  in  law  firom  whence  it  was  obtained.  It  was  farther  urged 
for  the  defendants,  that,  unless  this  defence  was  sustained,  they 
might  be  twice  punished.for  the  same  offence.  But  this  is  not  so ; 
the  two  offences  being  different  in  the  eye  of  the  law.  If,  how- 
ever, a  prosecution  for  a  larceny  should  occur  after  a  conviction 
for  a  conspiracy,  it  would  be  the  duty  of  the  court  to  apportion  the 
sentence  for  the  felony  with  reference  to  such  former  conviction. 
If  the  position  contended  for  by  the  defendant  was  true,  its  appli- 
cation would  be  subject  to  much  uncertainty ;  for  it  is  not  within 
the  province  of  the  judge,  in  general,  to  decide  on  the  credibility 
of  the  witnesses,  or  the  weight  of  the  facts  tending  to  prove  a 
felony ;  but  according  to  the  present  contention,  the  duty  of  ac- 
quitting, on  his  own  opinion,  is  cast  upon  him;  and  this  conclusion 
of  fact,  in  which  probably  the  jury  would  not  have  concurred,  is 
to  be  subject  to  no  review.  Also,  if  he  should  be  satisfied  that  a 
felony  is  proved,  and  should  direct  an  acquittal  of  the  misde- 
meanor, it  is  obviously  uncertain  whether  the  same  evidence  would 
be  g^ven  upon  a  prosecution  for  felony,  or  would  be  satisfactory  to 
the  jury,  or  would  be  left  without  answer.  The  felony  may  be 
pretended  to  extinguish  the  misdemeanor,  and  then  may  be  shown 
to  be  but  a  false  pretence ;  and  entire  impunity  has  sometimes  been 
obtained,  by  varying  the  description  of  the  offenoe  according  to 
the  prisoner's  interest ;  and  he  has  'been  liberated  on  both  chajrges 
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Boldy  because  he  was  guilty  upon  both.  Upon  this  review^  we 
are  of  opinion  that  this  conviction  for  a  misdemeanor  ought  to  be 
sustained,  although  the  evidence  proving  it  proved  also  that  it  was 
part  of  a  felony,  and  that  such  felony  had  been  completed. 

Rule  dischargsd. 
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CROWN  CASE  RESERVED. 

January  20,  1849. 

(Coram  Lobd  Dekkak,  C.  J. ;  Pabke,  B.  ;  Aldebson,  B.  ; 

COLBBIDGE,  J.  j  and  COI/TMAN,  J.) 

Rbq.  v.  Hollowat.  (a) 

Larceny  hy  serwmL-^Bemyval  ofmagter'a  goods.^^Ammtia  furandi* 

A  person  employed  in  a  tannery  got  clandestine  access  to  a  warehouse, 
which  was  part  of  the  tannery,  and  in  which  dressed  skins  were  kept, 
and  took  from  it  certain  skins  dressed  by  other  workmen,  TK^  were 
afterwards  seen  and  recognized  at  the  porch  or  place  in  which  he 
worked,  and  he  was  indicted  for  the  larceny  of  them.  The  jury  found 
that  he  had  not  intended  to  remove  the  skins  from  the  tannery  and  dis^ 
pose  of  them  elsewhere,  hut  that  his  intention  in  taking  them  units,  to 
deliver  them  to  the  foreman  and  to  get  paid  for  them  as  if  they  were 
his  own  work,  and  that  in  this  way  he  intended  the  skins  to  be  restored  to 
the  possession  of  his  master. 

Held,  thai  he  was  not  guilty  of  larceny, 

CASE. 

THE  prisoner,  William  Holloway,  was  indicted  at  the  General 
Quarter  Sessions,  holden  in  and  for  the  borough  of  Liver- 
pool, on  December  4th,  1848,  for  stealing  within  the  jurisdiction 
of  the  court,  120  skins  of  leather,  the  property  of  Thomas  Barton 
and  BJiother. 

Thomas  Barton  and  another  were  tanners,  and  the  prisoner 
was  one  of  many  workmen  employed  by  them  at  their  tannery,  in 
Liverpool,  to  dress  skins  of  leather.  Skins  when  dressed  were 
delivered  to  the  foreman,  and  every  workman  was  paid  in  propor- 
tion to,  and  on  account  of  the  work  done  by  himself.  The  skins 
of  leather  were  afterwards  stored  in  a  warehouse  adjoining  to  the 
workshop.  The  prisoner,  by  opening  a  window  and  removing  an 
iron  bar,  got  access  clandestinely  to  the  warehouse,  and  carried 
away  the  skins  of  leather  mentioned  in  the  indictment,  and  which 
had  been  dressed  by  other  workmen.  The  prisoner  did  not 
remove  these  skins  from  the  tannery;  but  they  were  seen  and 
recognized  the  following  day  at  the  porch  or  place  where  he 
nsuaUy  worked  in  the  workshop.     It  was  proved  to  be  a  common 

(a)  Reported  bj  A.  BirTLVsroxr,  Eiq.,  B«rruter-at-Law. 
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practice  at  the  tannery  for  one  workman  to  lend  work^  that  is  to 
say^  skins  of  leather  £*e8Bed  by  him^  to  another  workman,  and  for 
the  borrower  in  such  case  to  deliver  the  work  to  the  foreman,  and 
get  paid  for  it  on  his  own  accoantj  and  as  if  it  were  his  own 
work. 

A  question  of  fact  arose  as  to  the  intention  of  the  prisoner  in 
taking  the  skins  firom  the  warehouse.  The  jury  found  that  the 
prisoner  did  not  intend  to  remove  the  skins  from  the  tannery  and 
dispose  of  them  elsewhere,  but  that  his  intention  in  taking  them 
was  to  deliver  them  to  the  foreman  and  to  get  paid  for  them  as  if 
they  were  his  own  work ;  and  in  this  way  he  intended  the  skins 
to  be  restored  to  the  possession  of  his  masters. 

The  jury  under  cUrection  of  the  court  found  the  prisoner 
guilty,  and  a  point  of  law  raised  on  behalf  of  the  prisoner  was 
reserved,  and  is  now  submitted  for  the  consideration  of  the  jus- 
tices of  either  Bench  and  barons  of  the  Exchequer. 

"  The  question  is,  whether  on  the  finding  of  the  jury,  the  pri- 
sonei*  ought  to  have  been  convicted  of  larceny  ? 

'^  Judgment  was  postponed,  and  the  prisoner  was  liberated  on 
bail  taken  for  his  appearance  at  the  next  or  some  subsequent 
Court  of  Quarter  Ses&ions  to  receive  judgment,  or  some  final 
order  of  the  court,'^ 

Lovmdea,  in  support  of  the  conviction. — ^The  finding  of  the  jury 
shows  that  the  prisoner  committed  larceny. 

Pabxe,  B. — Is  not  this  case  governed  by  jB.  v.  Webb  (1  Moo. 
0.0.431)? 

Lowndes. — The  cases  are  distinguishable.  In  that  case,  miners 
employed  to  bring  ore  to  the  surface,  and  paid  by  the  owners 
according  to  the  quantity  produced,  removed  from  the  heaps  of 
other  miners  ore  produced  by  them,  and  added  it  to  their  own  heaps, 
the  ore  still  remaining  in  the  possession  of  the  master ;  and  it 
was  held  not  to  be  a  larceny.  Here  the  skins  were  removed  from 
the  place  in  which  they  had  been  put  by  the  master  for  custody, 
into  a  place  in  which  they  were  in  fact  in  the  prisoner's  custody. 
In  22.  V.  Webb,  the  ore  was  never  out  of  the  master's  custody ;  m 
this  case,  the  skins  were  distinctly  out  of  the  master's  custody. 

OoLXKiDGK,  J.— In  the  case  of  iZ.  v.  Webb  there  was  the  interval 
in  which  the  ore  passed  from  one  heap  to  the  other ;  was  it  not 
then  out  of  the  master's  custody  7 

Lowndes. — There  was  no  intent  to  injure  the  owner  in  that 
case. 

CoLEBiDOE,  J. — There  was  the  intent  to  obtain  payment  for  ore 
whi<  h  the  miner  had  not  dug  from  the  earth. 

Pabki,  B. — It  is  essentifS  that  the  taking  should  be  with  the 
intent  to  deprive  the  owner  of  the  property  in  the  thing  taken ; 
the  jury  did  not  find  that  in  this  case,  but  only  that  the  intention 
of  the  prisoner  was  to  get  paid  for  the  skins  as  if  they  had  been 
his  own  work. 

Lowndes. — It  is  not  necessary  that  there  should  be  the  intention 
wholly  to  deprive  the  owner  of  the  property ;  it  is  enough  if  the 
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chattel  is  taken  for  the  purpose  of  getting  a  benefit  different  from        Bbo. 
the  mere  use  of  it.     In  this  case  though  there  was  an  intention  to    g^j^^^, 

return  the  skins,  there  was  not  the  intention  that  the  owner  should        

be  put  into  the  situation  in  which  he  was  before  the  taking ;  for      Zaroeiqr. 
though  he  was  to  have  the  skins,  he  was  to  have  them  minus  the 
wages. 

PabkB;  B. — The  taking  must  be  with  intent  to  acquire  the 
entire  dominion  to  the  taker. 

Lowndes. — ^The  taking  must  be  treacherous, — for  evil  gain. 

Pabke,  B. — East's  definition  is,  "  The  wrongful  or  fraudulent 
taking  or  carrying  away  by  any  person  of  the  mere  personal  goods 
of  another  person  anywhere^  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use  and  make  them  his  property^ 
without  the  consent  of  the  owner.''     (2  East,  PI.  Cr.  558.) 

Lowndes. — In  3  Inst.  107,  Lord  Coke  defines  larceny  to  be 
"  the  felonious  and  fraudulent  taking  and  carrying  away,  by  any 
man  or  woman,  of  the  mere  personal  goods  of  another,  neither 
fi^m  the  person,  nor  by  night  in  the  house  of  the  owner."  Bracton 
and  Fleta  describe  it  as  "  Gontractatio  rei  alienas  fraudulenta>  cum 
animo  furandi,  invito  illo  domino,  cujus  res  ilia  fuerat."  (Bracton 
(lib.  iii.,  c.  32,  fol.  150) ;  Fleta,  (Ub.  i.,  c.  36 ;  Glanville  (lib.  vii., 
c.  17  j  lib.  X.,  c.  15),  foUows  Bracton).  The  Mirror  jfives  the  word 
'Hreachereusement  j"  that  is,  without  a  bond  fide  claim.  In  4 
Blackst.  Com.  232,  it  is  said  that  the  taking  must  be  ^'  felonious ;  Argnment  for 
that  is,  done  animo  furandi  ;  or  as  the  civU  law  expresses  it,  Iv^  ^*  Cwwn. 
cati^d."     Blackstone,  therefore,  uses  these  phrases  as  synonymous. 

Lord  Denman,  G.  J.  —  Suppose  a  man  takes  the  horse  of 
another  with  intent  to  keep  him  for  a  year,  ride  him  through 
all  the  counties. of  England^  and  then  return  him:  is  that  a 
larceny  f 

Parke,  B. — ^There  must  be  an  intention  in  the  taker  to  acquire 
the  whole  dominion  over  the  thing,  to  make  it  his  own ;  to  do 
what  he  likes  with  it. 

Lowndes. — ^The  facts  in  this  case  show  a  taking  lucri  causa. 

Pabkb,  B. — ^The  case  of  R.  v.  Webb  has  decided  otherwise. 

AiiDBBSON,  B.  —  This  is  rather  an  obtaining  money  by  false 
pretences  than  a  larceny. 

Lowndes, — If  this  is  not  a  larceny  it  would  follow  that  if  chat- 
tels were  taken  for  the  purpose  of  obtaining  money  for  them  by 
false  pretences  fi^m  the  owner,  and  in  that  way  converted  to  the 
use  of  the  taker,  he  would  not  commit  larceny.  If  the  statement 
does  not  sufficiently  show  what  offence  has  been  committed,  the 
case  may  be  restated. 

Lord  Dsnman,  0.  J.  —  No.  The  facts  on  which  we  are  to 
decide  must  be  stated  at  once.  This  court  is  not  to  be  used  to 
keep  these  cases  alive. 

Almbrson,  B. —  This  will  not  prevent  you  from  bringing  an 
indictment  for  obtaining  money  under  false  pretences. 

Lowndes. — ^No  money  was  obtained. 

AiDBRSON^  B.  —  The  attempt  to  commit  a  misdemeanor  is  a 
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misdemeanor;  and  if  the  removal  of  the  skins  amounted  to  sach 
an  attempt^  the  indictment  may  be  preferred.  The  only  qaestion 
here  is^  whether  the  recorder  onght  to  have  directed  the  jury  to 
find  a  verdict  of  not  guilty. 

LoBD  Denkan^  C.  J.  —  If  I  thought  the  question  was  open 
after  the  authorities^  I  must  say  that  a  great  de«I  might  be  urged 
in  support  of  the  proposition^  that  these  facts  show  a  larceny  to 
have  been  committed;  because  the  owner  is  deprived  of  his 
property  for  some  time^  and  the  probability  is  that  the  intent 
distinguishing  the  case  from  larceny  may  be  altered.  The  case 
which  I  putj  of  borrowing  a  horse  for  a  year,  without  the 
owner's  consent^  with  intent  to  ride  it  through  England  and  then 
return  it^  shows  this.  But  if  we  say  that  borrowing  alone  would 
constitute  larceny^  we  are  met  by  similar  cases  the  other  way. 
With  regard  to  the  definition  of  larceny^  we  have  of  late  years 
said  that  there  must  be  an  intention  to  deprive  the  owner  per- 
manently of  his  property^  which  was  not  the  intention  in  this  case. 
We  are  not  disposea  to  encourage  nice  distinctions  in  the  criminal 
law^  yet  it  is  an  odd  sort  of  excuse  to  say  to  the-sowner^  ''I 
did  intend  to  cheat  you  in  fact,  and  to  cheat  my  fellow  workmen 
afterwards.'^  This,  however,  is  not  an  act  which  is  not  punishable ; 
for  if  it  is  not  a  misdemeanor,  which  at  the  first  sight  it  appears  to 
be,  it  is  an  act  done  towards  conmiitting  that  misdemeanor.  We 
must  abide  by  former  decisions,  and  hold  that  a  conviction  for 
larceny  cannot  in  this  case  be  supported. 

Paskb,  B. — I  am  of  the  same  opinion.  We  are  bound  by  the 
authorities  to  say  that  this  is  not  larceny.  There  is  no  clear 
definition  of  larceny  applicable  to  every  case;  but  the  definitions 
that  have  been  given,  as  explained  by  subsequent  decisions,  are  sufiBi- 
cient  for  this  case.  The  definition  in  East's  Pleas  of  the  Crown 
is  on  the  whole  the  best ;  but  it  requires  explanation,  for  what  is 
the  meaning  of  the  phrase  '^  wrongful  and  fraudulent  V  It  pro- 
bably means  "  without  claim  of  right.''  All  the  cases,  however, 
show  that,  if  the  intent  was  not  at  the  moment  of  taking  to  usurp 
the  entire  dominion  over  the  property,  and  make  it  the  taker's  own, 
there  was  no  larceny.  If,  therefore,  a  man  takes  the  horse  of  another 
with  intent  to  ride  it  to  a  distance,  and  not  return  it,  but  quit  pos- 
session of  it,  he  is  not  guilty  of  larceny.  So  in  iZ.  v.  Webb,  m  wnich 
the  intent  was  to  get  a  higher  reward  for  work  from  the  owner  of 
the  property.  If  the  intent  must  be  to  usurp  the  entire  dominion 
over  the  property,  and  to  deprive  the  owner  wholly  of  it,  I  think 
that  that  essential  part  of  the  offence  is  not  found  in  this  case. 

Aldebson,  B. — I  cannot  distinguish  this  case  from  B.  v.  Webb. 

CoLKBiDaa,  J.,  concurred. 

CoLTMAN,  J. — We  must  not  look  so  much  to  definitions,  which 
it  id  impossible  a  priori  so  to  frame  that  they  shall  include  every 
case,  as  to  the  cases  in  which  the  ingredients  that  are  necessary 
to  constitute  the  offence  ar^  stated.  If  we  look  at  the  cases  which 
have  been  decided,  we  shall  find  that  in  this  case  one  necessary 
ingredient,  the  intent  to  deprive  entirely  and  permanently,  is 
wanting.  Conviction  reversed. 
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CROWN  CASE  RESERVED. 

January  2iQth,  1849. 

(Coram  Lord  Dxnxan^  C.  J. ;  Pabex,  B.  ;  Aldbeson^  B.  ; 
CoLiBiDGi^  J. ;  and  ColucaNj  J.) 

Rio.  V.  Hall,  (a) 

Larceny  hy  servant. 

The  servant  of  a  taUow^handUr  renwvedfat  belonging  to  his  master  from  the 
room  in  which  it  was  kept,  to  a  room  where  his  master  was  accustomed  to 
buy  fat  from  persons  who  had  it  to  sell,  and  placed  it  on  a  pair  of  scales 
there,  with  intent  to  sell  it  to  his  master,  and  appropriate  the  proceeds  to  his 
own  use. 

Held,  to  be  larceny  in  the  servant, 

THE  following  case  was  reserved  by  the  Recorder  of  Hull : —       b«o. 
John  Hall  was  tried  at  the  last  Epiphany  Quarter  Sessions       ^v- 
for  the  borough  of  Hull  on  an  indictment  charging  him  with  steal- 
ing fat  and  tauow^  the  property  of  John  Atkin. 

John  Atkin,  the  prosecutor^  is  a  taUow-chandler^  and  the  pri- 
soner at  the  time  of  the  alleged  offence  was  a  servant  in  his  employ- 
ment. On  the  morning  of  the  6th  of  December  last,  the  prosecutor, 
in  consequence  of  something  that  had  occurred  to  excite  his  suspi- 
cions, marked  a  quantity  of  butcher's  fat,  which  was  deposited  in 
a  room  immediately  above  the  candle-room  in  his  warehouse.  In  The  Case, 
the  latter  room  was  a  pair  of  scales  used  in  weighing  the  fat, 
which  the  prosecutor  bought  for  the  purposes  of  his  trade.  At 
noon,  the  foreman  and  the  prisoner  left  the  warehouse  to  go  to 
dinner,  when  the  former  locked  the  doors  and  carried  the  keys  to 
the  prosecutor.  At  that  time  there  was  no  fat  in  the  scales.  In 
about  ten  minutes,  the  prisoner  came  back  and  asked  for  the  keys, 
which  the  prosecutor  let  him  have.  The  prosecutor  watched  him 
into  the  warehouse,  and  saw  that  he  took  nothing  in  with  him. 
In  a  short  time  he  returned  the  keys  to  the  prosecutor,  and  went 
away.  The  prosecutor  then  went  into  the  candle- room,  and  found 
that  all  the  fat  which  he  had  marked  had  been  removed  from  the 
upper  room,  and  after  having  been  put  into  a  bag,  had  been  placed 
in  the  scales  in  the  candle-room.  The  prosecutor  then  went  into 
the  street,  and  waited  until  a  man  of  the  name  of  Wilson  came  up, 
who  was  shortly  followed  by  the  prisoner.  The  latter,  on  being 
asked  where  the  fat  came  from  that  was  in  the  scales,  said  it  be- 
longed to  a  butcher  of  the  name  of  Robinson ;  and  Wilson^  in  the 

(a)  Bepoitad  by  A.  Biitlbstov,  Esq.,  Bairister-at-Law. 
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priBoner's  presence^  stated  that  lie  had  come  to  weigh  the  fat 
which  he  had  brought  from  Mr.  Bobinson's.  The  prosecutor  told 
Wilson  that  he  would  not  pay  him  for  the  fat  until  he  had  seen 
Mr.  Robinson^  and  left  the  warehouse  for  that  purpose.  Wilson 
immediately  ran  away^  and  the  prisoner^  after  offering,  to  the  pro- 
secutor's wife  if  he  was  forgiven,  to  tell  all,  ran  away  too,  and  was 
not  apprehended  until  some  time  afterwards,  at  some  distance  from 
Hull. 

I  told  the  jury  that  if  they  were  satisfied  that  the  prisoner 
removed  the  fat  from  the  upper  room  to  the  candle-i*oom,  and 
placed  it  in  the  scales  with  the  intention  of  selling  it  to  the  pro- 
secutor as  fat  belonging  to  Mr.  Robinson,  and  with  the  intention 
of  appropriating  the  proceeds  to  his  own  use,  the  offence  amounted 
to  larceny. 

The  jury  found  the  prisoner  guilty, 

Dea/rsley  for  the  prisoner. — ^There  was  no  larceny  in  this  case. 
The  offence  was  an  atiempt  to  commit  a  statutable  misdemeanor, 
and  only  punishable  as  such.  The  case  of  22.  v.  Holloway,  supra, 
p.  241,  decides  it.  There  was  an  asportation ;  but  no  intention  to 
dispose  of  the  property,  for  it  was  part  of  the  very  scheme  that  the 
owner  should  not  be  deprived  of  his  property  in  the  fat.  There 
must  to  constitute  larceny,  be  a  taking,  with  intention  of  gain,  and 
of  depriving  the  owner  of  the  property  for  ever.  The  last  ingre- 
dient is  wanting  here :  (He  cited  B.  v.  Morftt,  R.  &  R.  307.) 

Aldsbson,  B. — If  a  man  takes  my  bank  note  from  me,  and  then 
brings  it  to  me  to  change,  does  he  not  commit  a  larceny  ? 

Dea/rsley. — ^A  bank  note  is  a  thing  unknown  to  the  common  law, 
and  therefore  the  case  put  could  not  be  larceny  at  comm<5n  law. 

LoBD  Denhan,  C.  J. — The  taking  is  admitted.  The  question  is, 
whether  there  was  an  intention  to  deprive  the  owner  entirely  of 
his  property;  how  could  he  deprive  the  owner  of  it  more  effect- 
ually than  by  selling  it  ?  to  whom  he  sells  it  cannot  matter.  The 
case  put  of  the  bank  note  would  be  an  ingenious  larceny,  but  no 
case  can  be  more  extreme  than  this. 

Pabke,  B. — In  this  case  there  is  the  intent  tp  deprive  the 
owner  of  the  dominion  over  his  property,  for  it  is  put  into  the 
hands  of  an  intended  vendor,  who  is  to  offer  it  for  sale  to  the 
owner,  and  if  the  owner  will  not  buy  it,  to  take  it  away  again. 
The  case  is  distinguishable  from  that  of  B,  v.  Holloway  by  the  ex- 
istence of  this  intent,  and,  further,  by  the  additional  impudence 
of  the  fraud. 

Alderson,  B. — I  think  that  he  who  takes  property  from  another 
intends  wholly  to  deprive  him  of  it,  if  he  intend  that  he  shall 
get  it  back  again  under  a  contract  by  which  he  pays  the  full  value 
for  it. 

CoLEBiDGS,  J.,  and  Coltman,  J.,  concurred. 

Oonvidion  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

October  Session^  1848. 
October  26. 

Rsa.  V.  Hasb  and  REHDEN.(a) 

Evidence — Larceny, 

In  a  portmanteau  not  proved  to  belong  to  a  prisoner  on  trial  was  found  a 
I  pcqfer  folded  Uke  a  letter,  and  containing  in  the  inside  what  purport^ 

to  he  an  inventory  of  goods  pawned  at  different  times.  The  inventory 
was  not  in  the  prisoner's  handwriting  ;  hut  on  the  outside  of  the  paper 
the  prisoner's  ^name,  and  the  word  ** private,'*  both  in  his  handtoriting, 
were  indorsed. 

Held,  that  the  contents  of  the  paper  were  not  admissible  in  evidence  against 
him, 

THE   prisoners  were   indicted  for   stealing  four  shawls^  and    B.  v.  Harb 
Rehden  was  also  charged  in  the  same  indictment  with  re-      _  ^^^ 
ceiving  the  same  knowing  them  to  be  stolen.  * 

Hare  pleaded  gailty.  On  the  trial  of  Rehden  it  appeared  that  Evidmee. 
the  shawls  were  obtained  from  the  prosecutor  by  Hare,  on  the  pre- 
tence that  he  conld  get  a  customer  for  them,  but  immediately  on 
getting  possession  of  them  they  were  pawned  by  himself  and 
others,  fhe  two  prisoners  lived  together,  and  at  their  lodgings 
was  found  a  portmanteau  which  Rehden  said  was  Hare's.  It  con- 
tained a  great  number  of  duplicates,  some  in  the  name  of  each 
prisoner ;  and  among  them  were  the  duplicates  of  the  shawls,  but 
in  the  name  of  neither.  The  prosecutor's  invoice  was  found  in 
the  same  portmanteau,  and  there  was  cJso  a  paper  folded  up  in  the 
shape  of  a  letter,  and  indorsed  on  the  outside  "  /.  Rehden,  private,** 
which  was  proved  to  be  in  the  prisoner,  Rehden's,  handwriting. 
Inside  the  paper  was  an  inventory  of  goods  pawned,  with  dates, 
names,  &c, ;  but  this  was  not  in  Rehden's  handwriting. 

Ballantine  (for  the  prisoner)  contended  that  the  inventory  could 
not  be  read  as  against  Rehden ;  he  had  not  written  it,  he  might 
never  have  seen  it,  and  the  indorsement,  which  was  proved  to  be 
his,  made  no  difference  since  it  might  have  been  made  long 
"  before  the  inventory  was  written.  There  was  nothing  in  fact  to 
connect  the  inside  with  the  outside.  A  piece  of  paper  which  hap- 
pened to  have  the  outer  words  upon  it,  might  have  been  taken  up 
casually  by  whomsoever  made  "nie  inventory,  and  the  list  then 
made  oat. 

(a)  Beported  by  B.  C.  Bobh^ow,  Esq.,  Birnstor^at-Law. 


us 


CBnONAt  LAW  CASUS. 


AMD 

Bbhdbv* 
Svidmtee, 


Olarhson  (for  the  prosecntion)  snbmitted  that  the  paper  bearing 
the  prisoner's  indorsement^  was  at  least  admissible  as  evidence. 
Its  value  as  tending  to  prove  his  guilt— or  how  far  it  went  as  proof 
that  he  knew  what  the  paper  contained — ^was  a  question  for  the 
jury. 

The  GomcoN  Sebjeakt  (after  consulting  Maule^  J.^  and 
.Wightman^  J.) — I  have  consulted  both  the  learned  judges  on  this 
point ;  they  have  given  every  attention  to  it^  and  upon  the  whole 
they  think  it  better  not  to  admit  the  evidence.  And  I  think  on 
good  reason ;  for  non  constat  that  the  words  ''  private/'  and  the 
prisoner's  name  may  not  have  been  written  previously  to  the 
writing  on  the  other  side.  Mr.  J.  Wightman  was  strongly  of 
opinion  from  the  first  that  it  was  not  receivable.  Mr.  J.  Maule 
was  at  first  in  some  doubt^  but  afterwards  thought  it  better  that 
the  paper  should  not  be  given  in  evidence. 


Bbo. 

«. 
Obohabd 

AKD 
TaUBTLB. 


CENTRAL  CRIMINAL  COURT. 
Afbil  Session,  1848.  (a) 

J 

April  7. 
Bbo.  v.  Obch^bd  and  Thubtlb.  (6) 


Indecent  ea^osure-^Indictment, 

An  indidment  charged  two  defendants  with  indecent  exposure  of  their  persons 
in  an  open  and  public  place. 

Held,  that  an  urinal  with  boxes  or  divisions  for  the  convenience  of  the  public, 
and  situated  in  an  open  market,  was  not  a  public  place  within  the  meaning 
of  the  allegation.  * 

An  indictment  alleges  that  A.  "in  a  certain  open  and  public  place  did 
lax/  his  hands  on  the  person  and  private  parts  of  B.  with  intent  to  stir 
up  in  his  own  and  B,*s  mind  unnatural  and  sodomitical  desires  and 
inclinations,  and  to  incite  B,  to  the  committing  and  perpetrating  with  A, 
divers  unnatural  and  sodomitical  acts,  and  that  B,  in  the  said  open  and 
public  place,  did  permit  and  suffer  the  said  A.  to  lay  his  hands,  4rc.,  with 
the  like  intent** 

Held,  bad,  as  not  stating  any  offence  vrith  legal  certainty, 

STATES — ^That  James  Orchard^  late  of  London^  labourer^  and 
James  Thurtle^  late  of  London^  labourer,  being  persons  of 
depraved,  wicked,  filthy,  lewd,  and  beastly  minds  and  diispositions, 
heretofore,  to  wit,  on  the  17th  day  of  February,  in  the  eleventh 
year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 

(a)  This  case  has  been'noaToidably  postponed. 

(^)  Bipoftod  bj  a.  O.  BoBimcw.  Siq.,  B«ifuUr-at-iMr. 


CSDONAIi  IiAW  OABBS.  249 

Grod  of  the  United  Ejngdom  of  Great  Britain  and  Ireland^  Qaeen^        Bxo. 
Defender  of  the  Faith^  with  force  and  arms,  at  the  parish  of  St.     qbchabd 
Andrew,  Holbom,  in  the  ward  of  Farringdon-without,  in  London        amd 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully     Tbostlb. 
and  wickedly  did  meet,  and  were  together  in  a  certain  open  and      ji^d^oeni 
public  place  called  Farringdon-market,  there  situate,  with  the     «^onff*«. 

intent  and  for  the  purpose  of  committing  and  perpetrating  with      , 

each  other  divers  filthy,  wicked,  lewd,  beastly,  unnatxirsJ,  and  i^j'^n^** 
sodomitical  acts  and  practices;  to  the  great  displeasxire  of  Almighty 
God ;  to  the  great  scandal  and  -subversion  of  decency,  morcdity, 
and  good  manners  j  to  the  evil  example  of  all  other  persons,  and 
a^inst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — ^That  the  said  James  Orchard  and  James  Thurtle  Snd  oomit. 
being  persons  of  such  depraved,  wicked,  filthy,  lewd,  and  beastly 
minds  and  dispositions  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  and 
ward  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  in  a  certain  open  and  public  place  called  Farringdon- 
market,  there  situate,  unlawfully,  wickedly,  deliberately,  and  wil- 
fully did  exhibit  and  expose  their  persons  and  private  parts  to 
each  other  in  indecent  postures  and  situations,  with  intent  then 
and  there  to  stir  up  and  excite  in  their  own  minds,  and  in  the 
minds  of  each  other,  filthy,  wicked,  lewd,  beastly,  unnatural,  and 
sodomitical  desires  and  inclinations,  and  to  incite  and  move  each 
other  to  the  committing  and  perpetrating  with  each  other  of 
divers  filthy,  wicked,  lewd,  beastly,  unnatural,  and  sodomitical 
acts  and  practices,  to  the  great  displeasure  of  Almighty  God; 
to  the  great  scandal  and  subversion  of  decency,  morality,  and 
good  manners ;  to  the  evil  example  of  all  other  persons,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  aiid 
dignity. 

Third  Count. — ^That  the  said  James  Orchard,  being  a  person  of  rd  oonnt 
such  depraved,  wicked,  filthy,  lewd,  and  beastly  mind  and  dis- 
position as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  ward  afore- 
said, in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  a  certain  open  and  public  place  called  Farringdon-market, 
there  situate,  unlawfully,  wickedly,  deliberately,  and  wilfully  did 
exhibit  and  expose  his  person  and  private  parts  to  the  said  James 
Thurtle,  and  unlawfully  and  wickedly  did  lay  his  hands  on  the 
person  and  private  parts  of  the  said  James  Thurtle,  wth  intent 
then  and  there  to  stir  up  and  excite  in  his  own  mind,  and  in  the 
mind  of  the  said  James  Thurtle,  filthy,  wicked,  lewd,  beastly,  un- 
natural, and  sodomitical  desires  and  inclinations,  and  to  incite  and 
move  the  said  James  Thurtle  to  the  committing  and  perpetrating 
with  him,  the  said  James  Orchard,  of  divers  filthy,  wicked,  lewd, 
beastly,  unnatural  and  sodomitical  acts  and  practices,  and  that  the 
said  James  Thurtle  then  and  there,  to  wit,  on  the  same  day  and 
j^ear  aforesaid,  with  force  and  arms  at  the  parish  and  ward  aforesaid, 
m  Londoii  aforesaidj  and  within  the  jurisdiction  of  the  said  court  in 


us 


CBnONAt  tiAW  OAfitiS. 


B»9.  Haskb 

AMD 

Bbhdbv. 


Ola/rhson  (for  the  prosecntioii)  sabmitted  that  the  paper  bearing 
the  prisoner's  indorsement^  was  at  least  admissible  as  evidence. 
Its  value  as  tending  to  prove  his  guilt— or  how  far  it  went  as  proof 
that  he  knew  what  the  paper  contained — was  a  question  for  the 
jury. 

The  GoiocoN  Sbbjkakt  (after  consulting  Maule^  J.^  and 
.Wightman^  J.) — I  have  consulted  both  the  learned  judges  on  this 
point ;  they  have  given  every  attention  to  it^  and  upon  the  whole 
they  think  it  better  not  to  admit  the  evidence,  iuid  I  think  on 
good  reason ;  for  nan  constat  that  the  words  "  private/'  and  the 
prisoner's  name  may  not  have  been  written  previously  to  the 
writing  on  the  other  side.  Mr.  J.  Wightman  was  strongly  of 
opinion  from  the  first  that  it  was  not  receivable.  Mr.  J.  MauIo 
was  at  first  in  some  doubt,  but  afterwards  thought  it  better  that 
the  paper  should  not  be  given  in  evidence. 


CENTRAL  CBIMINAL  COURT. 


Bbo. 

«. 
Obohabd 

AHD 

Thubtlc. 


April  Session,  1848.  (a) 

« 

April  7. 
Rbo.  v.  Obchajo)  and  Thubtlb.  (b) 

Indecent  esposur&^^Indictment. 

An  indictment  charged  two  defendants  with  indecent  exposure  of  their  persona 
in  an  open  and  public  place. 

Held,  that  an  urinal  with  boxes  or  divisions  for  the  convenience  of  the  public, 
and  situated  in  an  open  market,  was  not  a  public  place  within  the  meaning 
of  the  allegation.  * 

An  indictment  alleges  that  A,  *'  in  a  certain  open  and  public  place  did 
Ujy  his  hands  on  the  person  and  private  parts  of  B.  with  intent  to  stir 
up  in  his  own  and  B*s  mind  unnatural  and  sodomitical  desires  and 
inclinations,  and  to  incite  B,  to  the  committing  and  perpetrating  with  A. 
divers  unnatural  and  sodomitical  acts,  and  that  B.  in  the  said  open  and 
puhHc  place,  did  permit  and  suffer  the  said  A,  to  lay  las  hands,  4rc.,  mth 
the  like  intent.** 

Held,  bad,  as  not  stating  any  offence  unth  legal  certainty, 

STATES — ^That  James  Orchard,  late  of  London,  labourer,  and 
James  Thurtle,  late  of  London,  labourer,  being  persons  of 
depraved,  wicked,  filthy,  lewd,  and  beastly  minds  and  diispositions, 
heretofore,  to  wit,  on  the  17th  day  of  February,  in  the  eleventh 
year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 

(a)  This  case  his  beeo'uoaToidably  postponed. 

<^)  Bipoftod  b/  B.  G.  BoamtOH.  Eiq.,  B«ififlUr-at-iMr. 


CSDONAL  LAW  OASM.  249 

Grod  of  the  United  Kingdom  of  Great  Britain  and  Ireland^  Queen^        Bxo. 
Defender  of  tlie  Faith,  with  force  and  arms,  at  the  parish  of  St.     q^j^sd 
Andrew,  Holbom,  in  tiie  ward  of  Parringdon-without,  in  London        a»d 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully     Thoetlb. 
and  wickedly  did  meet^  and  were  together  in  a  certain  open  and      jndeceni 
public  place  called  Farringdon-market,  there  situate,  with  the     etpotm^, 

intent  and  for  the  purpose  of  committing  and  perpetrating  with        

each  other  divers  filthy,  wicked,  lewd,  beastly,  unnatursJ,  and  1,4*^0^** 
sodomitical  acts  and  practices^  to  the  great  displeasxire  of  Almighty 
God ;  to  the  great  scandal  and  -subyersion  of  decency,  morality, 
and  good  manners ;  to  the  evil  example  of  all  other  persons,  and 
a^inst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — ^That  the  said  James  Orchard  and  James  Thurtle  Snd  oomit. 
being  persons  of  such  depraved,  wicked,  filthy,  lewd,  and  beastly 
minds  and  dispositions  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  and 
ward  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  in  a  certain  open  and  public  place  called  Farringdon- 
market,  there  situate,  unlawfully,  wickedly,  deliberately,  and  wil- 
fully did  exhibit  and  expose  their  persons  and  private  parts  to 
each  other  in  indecent  postures  and  situations,  with  intent  then 
and  there  to  stir  up  and  excite  in  their  own  minds,  and  in  the 
minds  of  each  other,  filthy,  wicked,  lewd,  beastly,  unnatural,  and 
sodomitical  desires  and  inclinations,  and  to  incite  and  move  each 
other  to  the  committing  and  perpetrating  with  each  other  of 
divers  filthy,  wicked,  lewd,  beastly,  unnatural,  and  sodomitical 
acts  and  practices,  to  the  great  displeasure  of  Almighty  God; 
to  the  great  scandal  and  subversion  of  decency,  morality,  and 
good  manners ;  to  the  evil  example  of  all  other  'persons,  and 
a^nst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Third  Count. — ^That  the  said  James  Orchard,  being  a  person  of  rd  oooDt 
such  depraved,  wicked,  filthy,  lewd,  and  beastly  mind  and  dis- 
position as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  ward  afore- 
said, in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  a  certain  open  and  public  place  called  Farrinffdon-market, 
there  situate,  unlawfully,  wickedly,  deliberately,  and  wilfully  did 
exhibit  and  expose  his  person  and  private  parts  to  the  said  James 
Thurtle,  and  unlawfully  and  wickedly  did  lay  his  hands  on  the 
person  and  private  parts  of  the  said  James  Thurtle,  wth  intent 
then  and  there  to  stir  up  and  excite  in  his  own  mind,  and  in  the 
mind  of  the  said  James  Thurtle,  filthy,  wicked,  lewd,  beastly,  un- 
natural, and  sodomitical  desires  and  inclinations,  and  to  incite  and 
move  the  said  James  Thurtle  to  the  committing  and  perpetrating 
with  him,  the  said  James  Orchard,  of  divers  filthy,  wicked,  lewd, 
beastly,  unnatural  and  sodomitical  acts  and  practices,  and  that  the 
said  James  Thurtle  then  and  there,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms  at  the  parish  and  ward  aforesaid, 
m  Londoii  afor esaidj  and  within  the  jurisdiction  of  the  said  court  in 


us 


OttlMmAL  LAW  OASBid. 


B«9.  Haskb 

AMD 

Bbhdbv* 
Bifidmtee, 


Olarkson  (for  the  prosecntion)  snbmitted  tliat  tlie  paper  bearing 
the  prisoner'B  indorsement^  was  at  least  admissible  as  evidence. 
Its  yalne  as  tending  to  prove  his  gailt— or  how  far  it  went  as  proof 
that  he  knew  what  the  paper  contained — ^was  a  question  for  the 
jury. 

The  GoiocoN  Sbbjkakt  (after  consulting  Maule^  J.^  and 
.Wightman^  J.) — I  have  consulted  both  the  learned  judges  on  this 
point ;  they  have  given  every  attention  to  itj  and  upon  the  whole 
they  think  it  better  not  to  admit  the  evidence.  AnA  I  think  on 
good  reason ;  for  non  constat  that  the  words  ''  private/'  and  the 
prisoner's  name  may  not  have  been  written  previously  to  the 
writing  on  the  other  side.  Mr.  J.  Wightman  was  stronely  of 
opinion  from  the  first  that  it  was  not  receivable.  Mr.  J.  Maule 
was  at  first  in  some  doubt,  but  afterwards  thought  it  better  that 
the  paper  should  not  be  given  in  evidence. 


CENTRAL  CRIMINAL  COURT. 


Bbo. 

9. 

Obohard 

AKD 

Thubtls. 


Apbil  Sbssion,  1848.  (a) 

April  7. 
Rbg.  v.  Obchabd  and  Thubtlb.  (6) 


Indecent  ea^posure-^Indictment, 

An  indictment  charged  two  defendants  with  indecent  exposure  of  their  persons 
in  an  open  and  public  place. 

Held,  that  an  urinal  vndi  boxes  or  divisions  for  the  convenietuse  of  the  public, 
and  situated  in  an  open  market,  was  not  a  public  place  within  the  meaning 
of  the  aUegaUon.  * 

An  indictment  alleges  tJuU  A,  "in  a  certain  open  and  public  place  did 
lax/  his  hands  on  the  person  and  pi-ivate  parts  of  B.  with  intent  to  stir 
up  in  his  own  and  B.*s  mind  unnatural  and  sodomitical  desires  and 
inclinations,  and  to  incite  B,  to  the  committing  and  petpetrating  with  A, 
divers  unnatural  and  sodomitical  acts,  and  that  B,  in  the  said  open  and 
public  place,  did  permit  and  suffer  the  said  A.  to  layliM  hands,  4rc,,  with 
the  Uke  inteiur 

Held,  bad,  as  not  stating  any  offence  with  legal  certainty. 

STATES— That  James  Orchard,  late  of  London,  labourer,  and 
James  Thurtle,  late  of  London,  labourer,  being  persons  of 
depraved,  wicked,  filthy,  lewd,  and  beastly  minds  and  dispositions, 
heretofore,  to  wit,  on  the  1 7th  day  of  Februai^,  in  the  eleventh 
year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 


i 


a)  ThiB  case  his  beeD'uoaToidably  postponed. 

^^)  Bipoftod  by  B.  O.  BoBimcw.  Eiq.,  B«ififlUr-at-Lftw. 
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Grod  of  the  United  Kingdom  of  Great  Britain  and  Ireland^  Queen^        Bxo. 
Defender  of  the  Faith^  with  force  and  arma^  at  the  parish  of  St.     qrchabd 
Andrew^  Holbom^  in  the  ward  of  Farring^on-without,  in  London        amd 
aforesaid^  and  within  the  jurisdiction  of  the  said  courts  unlawfully     Tbdktlb. 
and  wickedly  did  meet^  and  were  together  in  a  certain  open  and      j^^i^^ 
public  place  called  Farringdon-market^  there  situate^  with   the     eaepMur; 

intent  and  for  the  purpose  of  committing  and  perpetrating  with         

each  other  divers  filthy,  wicked,  lewd,  beastly,  unnatunJ,  and  i^^^n^*' 
Bodomitical  acts  and  practices;  to  the  great  displeasure  of  Almighty 
God ;  to  the  great  scandal  and  subversion  of  decency,  morality, 
and  good  manners ;  to  the  evil  example  of  all  other  persons,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Second  Count. — ^That  the  said  James  Orchard  and  James  Thurtle  Snd  ooant. 
being  persons  of  such  depraved,  wicked,  filthy,  lewd,  and  beastly 
minds  and  dispositions  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms,  at  the  parish  and 
ward  aforesaid,  in  London  aforesaid,  and  withhi  the  jurisdiction  of 
the  said  court,  in  a  certain  open  and  public  place  called  Farringdon* 
market,  there  situate,  unlawfully,  wickedly,  deliberately,  and  wil- 
fully did  exhibit  and  expose  their  persons  and  private  parts  to 
each  other  in  indecent  postures  and  situations,  with  intent  then 
and  there  to  stir  up  and  excite  in  their  own  minds,  and  in  the 
minds  of  each  other,  filthy,  wicked,  lewd,  beastly,  unnatural,  and 
Bodomitical  desires  and  inclinations,  and  to  incite  and  move  each 
other  to  the  committing  and  perpetrating  with  each  other  of 
divers  filthy,  wicked,  lewd,  beastly,  unnatural,  and  sodomitical 
acts  and  practices,  to  the  great  displeasure  of  Almighty  God; 
to  the  great  scandal  and  subversion  of  decency,  morality,  and 
good  manners ;  to  the  evil  example  of  aU  other  persons,  and 
a^nst  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Third  Count. — ^That  the  said  James  Orchard,  being  a  person  of  rd  ooant 
such  depraved,  wicked,  filthy,  lewd,  and  beastly  mind  and  dis- 
position as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  ward  afore- 
said, in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  a  certain  open  and  public  place  called  Farringdon-market, 
there  situate,  unlawfully,  wickedly,  deliberately,  and  wilfully  did 
exhibit  and  expose  his  person  and  private  parts  to  the  said  James 
Thurtle,  and  unlawfully  and  wickedly  did  lay  his  hands  on  the 
person  and  private  parts  of  the  said  James  Thurtle,  wth  intent 
then  and  there  to  stir  up  and  excite  in  his  own  mind,  and  in  the 
mind  of  the  said  James  Thurtle,  filthy,  wicked,  lewd,  beastly,  un- 
natural, and  sodomitical  desires  and  inclinations,  and  to  incite  and 
move  the  said  James  Thurtle  to  the  committing  and  perpetrating 
with  him,  the  said  James  Orchard,  of  divers  filthy,  wicked,  lew^ 
beastly,  unnatural  and  sodomitical  acts  and  practices,  and  that  the 
said  James  Thurtle  then  and  there,  to  wit,  on  the  same  day  and 
vear  aforesaid,  with  force  and  arms  at  the  parish  and  ward  aforesaid^ 
m  Londoii  aforesaidj  and  within  the  jurisdiction  of  the  said  court  in 
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the  said  open  and  public  place  called  Farringdon-market^  there 
situate^  unlawfully  and  wickedly  did  permit  and  suffer  the  said 
James  Orchard^  so  to  lay  his  hands  on  the  person  and  private 
parts  of  him^  the  said  James  Thurtle,  as  in  this  count  aforesaid, 
and  was  then  and  there  consenting  to,  aiding  and  assisting  the  said 
James  Orchard  in  the  doing  and  committing  of  the  several  acts  and 
premises  in  this  count  aforesaid,  in  manner  and  form,  and  with  the 
intent  last  aforesaid ;  to  the  great  displeasure  of  Almighty  God ; 
to  the  evil  example  of  all  other  persons,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — That  the  said  James  Thurtle  being  a  person  of 
such  depraved,  wicked,  filthy,  lewd,  and  beastly  mind  and  disposi- 
tion as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  with  force  and  arms,  at  the  parish  and  ward  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  a 
certain  open  and  public  place  called  Farringdon-market,  there 
situate,  unlawfully  and  wickedly,  deliberately  and  wilfully  did 
exhibit  and  expose  his  person  and  private  parts  to  the  said  cfames 
Orchard,  and  unlawfully  and  wickedly,  deliberately  and  wilAiUy 
did  lay  his  hands  on  the  person  and  private  parts  of  the  said  James 
Orchaj*d,  with  intent  then  and  there  to  stir  up  and  excite  in  his 
own  mind,  and  in  the  mind  of  the  said  James  Orchard,  filthy, 
wicked,  lewd,  beastly,  unnatural  and  sodomitical  desires  and  in- 
clinations, and  to  incite  and  move  the  said  James  Orchard  to  the 
committing  and  perpetrating  with  him,  the  said  James  Thurtle,  of 
divers  filthy,  wicked,  lewd,  beastly,  unnatural  and  sodomitical  acts 
and  practices,  and  that  the  said  tfames  Orchard  then  and  there,  to 
wit,  on  the  same  day  and  year  aforesaid,  with  force  and  arms,  at 
the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  in  the  said  open  and  public  place 
called  Farringdon-market,  there  situate,  unlawfully  and  wickedly 
did  permit  and  suffer  the  said  James  Thurtle  so  to  lay  his  handk 
on  the  person  and  private  parts  of  him  the  said  James  Orchard,  as 
in  this  count  aforesaid,  and  was  then  and  there  consenting  to,  aid- 
ing and  assisting  the  said  James  Thurtle  in  the  doing  and  commit- 
ting of  the  several  acts  and  premises  in  this  count  aforesaid,  in 
manner  and  form,  and  with  the  intent  last  aforesaid,  to  the  great 
displeasure  of  Almighty  G-od ;  to  the  great  scandal  and  subversion 
of  decency,  moraUty,  and  good  manners ;  to  the  evil  example  of 
all  other  persons,  and  against  the  peace  of  our  said  lady  the  Queen, 
her  crown  and  dignity. 

The  place  where  this  transaction  occurred  was  proved  to  be  in 
Farringdon-market.  It  was  an  inclosure  formed  of  Portland 
stone,  with  divisions  or  boxes  like  the  urinals  at  railway  stations. 
It  was  open  to  the  public  for  certain  proper  purposes,  but  otherwise 
enclosed.  There  was  an  aperture  in  the  stone  work  to  enable  per- 
sons to  look  through  and  watch  the  proceedings  of  those  inside. 
"  Olarkson  and  BaUcmUne  (for  the  defendants)  contended,  that  the 
indictment  was  not  supported  by  the  evidence,  and  that  the  indict- 
ment was  not  sufficient  in  itself.  It  is  not  enough  to  say  that 
the  parties  committed  the  act  in  a  pubUo  and  open  place^  but  it 
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moat  be  laid  to  have  been  within  sight  of  Her  Majesty's  sabjects  : 
(B.  V.  Watson,  2  Cox's  Orim.  Oas.  376.)  There,  an  indictment 
which  charged  the  defendant  with  having  indecently  exposed 
himself  in  a  certain  public  and  open  place  in  the  presence  of  one 
person  only  conld  not  be  sustained.     A  place  accessible  to  the 

?ablic  was  a  very  different  thing  from  an  open  and  public  place, 
'he  first  count  is  bad  for  want  of  certainty  on  the  authority  of  JB. 
V.  Rowed  (3  Q.  B.  Rep.  180) ;  and  the  other  counts  do  not  carry 
the  case  further.  They  allege  certain  suots  done,  but  done  with 
an  intent  to  commit  no  specific  crime. 

Rylcmd  (with  him  Laurie),  for  the  prosecution. — If  the  place  be 
so  constructed  that  the  passers  by  can  see  what  takes  place  within 
it  is  sufficiently  public. 

Cbbsswill,  J. — Suppose  it  to  be  an  enclosed  stall  in  a  market. 
Ryland. — ^The  public  generally  would  not  have  a  right  as  a 
matter  of  course  to  go  in  there.  Here  the  place  is  entirely  open 
to  such  of  the  public  as  choose  to  enter  it.  The  market  is  public, 
the  enclosure  within  it  is  so  also ;  and  it  cannot  be  urged  by  those 
who  took  the  risk  of  having  their  conduct  witnessed  by  several 
persons  that  the  place  was  not  a  public  place  for  the  purposes  of 
this  indictment.  As  to  the  case  R,  v.  Watson,  there  only  one 
individual  was  alleged  to  have  seen  the  act  done. 

Cbbsswell,  J. — And  here  there  is  an  exposure  of  one  of  the 
parties  charged  to  the  other. 

Ryland. — ^But  the  indictment  goes  further ; .  it  alleges  that  one 
laid  his  hands  on  the  person  of  the  other,  &c.,  and  that  the  other 
submitted,  &c. 

CsssswsLL,  J. — Here  you  say  he  did  a  certain  act  tending  to 
something  else,  which  something  else  ought  to  be  described.  In 
R.  V.  Rowed,  the  meeting  for  the  purposes  there  generally  set  out 
was  held  not  sufficient.  You  do  not  rely  on  the  act  itself  as  the 
offence ;  it  is  the  intent  with  which  it  was  done  ;  then  the  intent 
is  very  much  in  the  same  terms  as  that  alleged  in  R.  v.  Rowed, 
which  was  held  defective. 

Rylcmd. — In  that  case  no  act  was  stated  to  have  been  done.  It 
was  merely  alleged  that  the  parties  met  for  the  purpose  of  doing 
certain  things,  describing  them  generally.  Here  it  is  stated  that 
certain  acts  were  done,  which  we  rely  on  as  evidence  of  an 
attempt  to  commit  a  felony. 

CbesSwell,  J. — ^Althouffh  the  place  in  question  is  in  Farring- 
don-market,  it  is  not  a  public  place  for  the  purpose  of  this  indict- 
ment. Every  man  must  expose  his  person  who  goes  there  for  a 
proper  purpose.  R.  v.  Watson  decides  that  the  exposure  to  one 
person  is  not  sufficient.  Then  the  acts  relied  on  here  are  not  suf- 
ncient  of  themselves  to  constitute  an  offence,  and  that  offence, 
which,  it  is  alleged,  thev  were  an  incitement  to  commit,  is  not 
described  in  sufficiently  legal  language.  An  incitement  to  commit 
a  felony  described  in  proper  terms  would  be  a  very  different 
charge  from  the  present  one. 
Eblb,  J.,  concurred* 
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COURT  OP  QUEEN'S  BENCH. 
January  26^  1849* 

DbUBY  and  0TH1B8  V.   ThB  QuBBN. 

Reversal  of  judgment  upon  indictmerU^Sending  back  the  record'^ 

11  i- 12  Vict.  c.  78,  8. 5. 

The  recent  statute  11  ^  22  Vict.  c.  78,  e.  5,  doee  not  apply  to  caeee  which 
occurred  before  it  came  into  operation,  eo  as  to  authorize  the  court,  tq^on 
the  reversed  of  an  erroneous  judgment  pronounced  upon  an  indictment 
before  the  statute  passed,  to  send  bach  the  record  thai  the  proper  judgment 
may  bepassed. 

Dbvbt      TJ^RROR  upon  a  judgment  of  transportation  for  ten  years  pro- 
p-  -"     nounced  at  a  Court  of  Oyer  and  Terminer  and  General  &aol 

Th«  QvKMa.  Pelivery,  held  at  York,  upon  an  indictment  for  breaking  machinery, 

staL  11  #  18  tmder  7  &  8  Geo.  4,  c.  80,  s.  4. 

VkLc  7B,  «.6.      Bliss  for  the  plaintiff  in  error. 

Hall  for  the  Crown. — ^It  must  be  admitted  that  the  sentence 

jJjKJJJfnt  for  passed  was  erroneous ;  the  section  of  theact  of  Parliament  only  au- 
thorizes transportation  for  seven  years ;  and  the  judgment  there- 
fore must  be  reversed.  The  question  is,  what  is  to  be  done  with 
the  prisoners ;  and  it  is  submitted  that  the  court  ought  to  pro- 
nounce the  proper  sentence  or  to  send  back  the  record  to  the 
court  below,  in  order  that  that  court  may  pronounce  it.  That  is 
the  effect  of  the  new  stat.  11  &  12  Vict.  c.  78,  s,  5 ;  which  enacts 
''  that  whenever  any  writ  of  error  shall  be  brought  upon  any  judg- 
ment on  any  indictment,  information,  presentment,  or  inquisition, 
in  any  criminal  case,  and  the  court  of  error  shall  reverse  the  judg- 
ment, it  shall  be  competent  for  such  court  of  error  either  to  pro-, 
nounce  the  proper  judgment  or  to  remit  the  record  to  the  court 
below,  in  order  that  such  court  may  pronounce  the  proper  judg- 
ment upon  such  indictment,  information,  presentment,  or  inquisi- 
tion.'' It  is  true  that  the  sentence  in  the  present  case  was  passed 
before  that  statute  came  into  operation ;  and  that  since  the  time  of 
Lord  Coke  (a)  there  have  been  several  cases,  in  which  it  was  held 
that  this  could  not  be  done  {Rex  v.  Ellis,  5  B.  &  C.  395 ;  Rex.  v. 
Bourne,  7  Add.  &  EU.  58),  but  that  upon  the  reversal  of  the  judg- 
ment the  defendants  must  be  discharged ;  but  the  effect  of  the 
recent  statute  is  to  destroy  the  authority  of  those  cases,  which  are 
now  no  longer  binding  on  the  court ;  for  the  statute  professes  to 
give  the  court  no  new  power ;  but  implies  that  the  law  was  before 

(a)  See  S  Iiut  810. 
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the  statute  different  from  what  it  was  supposed  to  be.     [Coliq-       DRURr 

RIDGE,  J, — Then  yon  say  that  in  this  respect  the  statute  is  only  -.^  ^' 

declaratory.]     Yes;  if  it  altered  the  law,  this  case  would  not  be-  '"' 

within  it,  because  the  sentence  was  passed  before  it  came  into  sua.  ii  ^  la 

operation.     [Colebibgi,  J. — The  words  are  ^^it  shall  be  com-  ^«*c-78.«.5 

potent  '*  for  tiie  court  to  pronounce  the  proper  judgment  or  to  remit 

to  the  court  below,      ourely  they  are  sufficient  to  give  a  new 

power.]    The  meaning  is,  that  the  court  may  now  either  pronounce 

the  proper  judgment  or  remit  the  record,  whereas,  before  the 

statute  the  court  could  only  remit  the  record.    Therefore,  perhaps, 

the  court  cannot  in  this  case  pass  the  proper  sentence;  but  it  may 

remit  the  record  to  the  court  below.     The  statute  implies  that  a 

judgment  for  the  plaintiff  in  error  upon  an  indictment  reverses  the 

judgment  only,  if,  as  in  the  present  case,  the  proceedings  previous 

to  judgment  are  valid.     In  that  way  it  is  that  the  statute  over-  Ar^umeDt  for 

rules  uie  authority  of  Lord  Coke,  and  the  decisions  founded  upon  ^^^^  Crown. 

it,  for  Lord  Coke  thought  that,  not  only  the  judgment,  but  "  all 

former  proceedings  *'  should  be  reversed.     That  now  appears  to 

have  been  erroneous :  and  the  court  can  no  longer  act  upon  it. 

They  will  therefore  remit  this  record,  that  the  proper  sentence 

may  be  passed. 

LoBD  Denmak,  C.  J. — ^We  cannot  come  to  that  conclusion  in 
the  face  of  so  many  authorities.  Since  the  case  of  R.  v.  Ullis,  this 
question  has  been  quite  settled,  and  the  judgment  therefore  in 
this  case  will  be  reversed ;  and  as  to  this  judgment  the  prisoners 
must  be  discharged. 

Judgment  reversed. 


VOL.  m. 
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EXCHEQUER  CHAMBER. 

February  7,  1849. 

{0<n'am  Paskx^  B.,  Colucan^  J.^  Rolfe^  I^.^  CiuBds^mUiL^  J.^  and 

V.  WlLLLUfS^  J. 

Ryallb  v.  The  Queen,  (a) 

Perjury-^Indictment — Materiality  of  dates  laid  under  videlicit — Jurisdio 
tion  of  judges — Taaxttion  of  attorney's  biU — Misdemeanor — Nomm  col' 
lectiwm. 

An  indictrnent  for  perjury  committed  in  an  affidavit  sworn  in  answer 
to  an  application  by  an  attorney  for  taxation  of  his  hill  of  costs 
averred  that  the  application  of  the  attorn^  was  made  after  the  eoipirO' 
tion  of  "  one  month  **  from  the  delivery  of  the  bill  of  costs — the  dates 
of  the  application  and  of  the  delivery  of  the  bill  were  laid  under  a 
videlicet;  but  if  taken  to  be  correct,  they  showed  that  more  than  a 
calendar  month  had  elapsed  between  the  delivery  of  the  bill  and  the 
application. 

Held,  that  {assuming  month  to  mean  lunar  month,  and  that  the  judge 
would  have  no  jurisdiction  unless  a  calendar  month  had  elapsed)  in 
oi'der  to  support  the  indictment  the  videlicet  must  be  rejected,  and  the 
dates  assumed  to  be  correct. 

But,  setnble,  that  the  jurisdiction  of  the  judge  to  issue  the  summons 
sufficiently  appeared,  without  shounng  that  a  calendar  month  had 
elapsed. 

**  Misdemeanor  '*  is  nomen  collectivum  ;  and  therefore  where  an  indict- 
ment contained  several  counts,  and  the  venue  tvas  to  try  **  whether  the 
said  H,  be  guilty  of  the  perjury  and  misdetneanor  aforesaid  or  fiot 
guilty;  and  the  verdict  was  **  guilty  of  the  pen  jury  and  misdemeanor 
aforesaid,  in  manner  and  form  as  by  the  said  indictment  is  supposed 
against  him,** 

Held,  that  they  applied  to  aU  the  counts,  and  that  a  general  judgment  of 
imprisonment  v)as  good, 

BTALL8      IT^RROR    from  the  Queen's  Benoh,   upon  a^'ndgment    pro- 
^  -^    nounced  upon  a  writ  of  error  brought  to  that  court  upon  the 

Thb  Qu»bh    following  record : — 

Pmjmy,  Yoilcshire^  to  wit: — Be  it  remembered,  that  at  the  Special 
General  Session  of  Gim)1  Delivery  and  Oyer  and  Terminer,  holden 
at  York,  &c.,  on  Saturday,  the  6th  day  of  December,  in  the  9th  year 
of  the  reign  of  Queen  Victoria,  &c.,by  the  oath  of,  &c.,it  is  presented 
that  one  William  Unwin,  after  the  passing  of  a  certain  act  of  Parlia- 
ment, &G,  (6  &  7  Vict.  c.  73),  and  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  mentioned,  was  an  attorney 
practising  in  England,  and  was  duly  admitted  and  practising  as 

(d)  BeportMl  b^  A.  BirrLKnoa,  Eb^.,  B«rrift«rHa-l«i|w, 
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Bucli  attorney  in  Her  Majesty's  Court  of  Exchequer  at  West-      Btalls 
minster,  and  had  done  and  transacted  business  as  such  attorney  in  omv 

Her  said  Majesty's  Court  of  Exchequer  for  and  on  behalf  of  "*  ^^p—* 
J.  N.  ByaUs,  late  of,  &c.,  and  of  J.  Ironsides,  and  on  the  re-  PerfmTf. 
tainer,  and  at  the  request  of  the  said  J.  N.  Bydls ;  and  the  said 
J.  N.  B.  and  J.  I.  then  and  there  became  and  were  indebted  in  a 
large  sum  of  money  to  the  said  W.  Unwin,  for  fees,  charges,  and 
disbursements  for  the  business  so  done  and  transacted  for  the  said 
J.  N.  Byalls  and  the  said  J.  Ironsides,  by  the  said  W.  Unwin  as 
aforesaid,  and  the  said  W.  Unwin  afterwards  and  before  the  com- 
mitting of  the  said  offence  hereinafter  mentioned,  to  wit,  on  the  7th 
day  of  August,  a.d.  1844,  so  beinff  such  attorney  as  aforesaid,  did 
delivertouiesaid  J.N.  Byallsand  me  said  J.  Ironsides  (they  the  said 
J.N.Byallsandthe  said  J.Ironsides,thenand  there  being  the  parties 
to  be  cnarged  therewith),  a  bill  for  the  fees,  charges,  and  disburse- 
ments for  the  said  business  so  done  and  transacted  by  the  said 
W.  Unwin,  as  such  attorney  as  aforesaid,  which  said  bill  was  then 
and  there  subscribed  with  the  proper  handwriting  of  him  the  said 
W.  Unwin,  so  being  such  attorney  as  aforesaid ;  and  that  no  ap- 
plication was  made  to  the  said  Court  of  Exchequer,  so  being  the 
court  in  which  the  said  business  was  so  done  and  transacted  as 
aforesaid,  or  to  any  judge  thereof,  or  to  any  court  or  judge  what- 
ever, by  the  said  J.  N.  Byalls  and  the  said  J.  Ironsides,  so  being 
the  parties  charged  by  the  said  bill,  or  by  either  of  them,  within  Indictment. 
one  month  after  the  said  delivery  of  the  said  bill,  nor  did  the 
Court  of  Exchequer,  &o.,  within  one  month,  &c.,  refer  the  said 
bill  and  the  demand  of  the  said  W.  Unwin  as  such  attorney  as 
aforesaid  thereupon,  to  be  taxed  by  the  proper  or  any  officer  of  the 
said  Court  of  Exchequer,  or  any  other  court.  And  by  the  jurors 
aforesaid  upon  their  oath  aforesaid,  it  is  further  presented,  that 
afterwards  and  after  the  expiration  of  one  month  after  the  delivery 
of  the  said  bill  as  aforesaid,  and  before  the  committing  of  the  said 
offence  hereinafter  mentioned,  to  wit,  on  the  25th  day  of  April, 
A.D.  1845,  at,  &c.,  the  said  W.  Unwin  so  being  such  attorney  as 
aforesaid  (the  said  bill  thep  and  there  remaining  due,  unpaid, 
and  unsatisfied,  to  him  the  said  W.  Unwin),  did  make  applica- 
tion to  Sir  B.  M.  Bolfe,  Elnt.,  then  and  there  being  one  of  the 
judges  of  the  said  Court  of  Exchequer,  in  which  the  said  business 
was  so  done  and  transacted  by  the  said  W.  Unwin  as  aforesaid, 
in  the  matter  of  him  the  said  W.  Unwin  to  refer  the  said  bill 
so  delivered  as  aforesaid,  and  the  demand  of  him  the  said  W. 
Unwin  thereupon,  to  be  taxed  and  settled  by  the  proper  officer 
of  the  said  Court  of  Exchequer.  And  thereupon  afterwards,  to 
wit,  on,  &o.,  at,  Jbc.,  the  said  oir  B.  M.  Bolfe,  so  being  the  judge  of 
the  said  Court  of  Exchequer  as  aforesaid,  issued  a  summons  in  the 
matter  of  the  said  W.  Unwin,  requiring  the  said  J.  Ironsides,  and 
the  said  J.  N.  Byalls,  or  Uieir  attorney  or  agent,  to  attend  the  said 
Sir  B.  M.  Bolfe,  at  his  chambers  in  BoUs-gardens,  on,  &c.,  to  show 
cause  why  (amongst  other  thin«i)  the  said  W.  Unwinds  bill  of 
costs  in  the  causes  and  xpatters  delivered  to  the  said  J.  IronsideS| 
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and  J.  N.  Byalls  slionld  not  be  referred  to  the  Master  of  the  said 
Court  of  Excheqaer^  to  be  toxed  (the  said  bill  of  costs  in  the 
said  summons  mentioned^  then  and  there  being  the  said  bill  for 
the  fees,  charges,  and  disbursements  for  the  said  business  so 
done  and  transacted  by  the  said  W.  Unwin,  as  such  attorney  as 
aforesaid,  and  so  delivered  by  the  said  W.  Unwin  as  aforesaid.) 

And  by  the  jurors  aforesaid,  upon  their  oath  aforesaid^it  is  further 
presented  that  the  said  J.  N.  Byalls^  afterwards  and  boi'ore  the 
time  appointed  for  showing  cause,  and  before  showing  cause 
against  the  said  application,  and  the  said  matter  mentioned  in  the 
said  summons,  to  wit,  on^  &c.,  at,  &c.,  came  before  H.  W., 
then  and  there  being  a  commissioner  duly  authorised  and  ap- 
pointed to  take  and  receive  affidavits  touching  and  concerning 
matters  depending  in  the  said  Court  of  Exchequer,  and  touching 
and  concerning  the  matter  of  the  said  W.  Unwin,  in  the  said  sum- 
mons mentioned :  and  it  then  and  there  became  and  was  material 
in  showing  cause  why  the  said  bill  of  costs,  in  the  said  summons 
mentioned,  should  not  be  referred  to  the  said  Master  to  be  taxed  as 
in  the  summons  mentioned,  to  ascertain  whether  the  said  J.  N. 
Byalls  did  retain  or  employ,  or  otherwise  authorize  the  said  W. 
Unwin,  to  act  as  attorney  for  him  the  said  J.  N.  Byalls,  and  the 
said  J.  Ironsides,  or  for  either  of  them,  in  or  about  the  business 
mentioned  in  the  said  bill  of  costs  of  the  said  W.  Unwin,  in  the 
said  summons  mentioned,  or  in  or  about  any  part  of  such  business, 
and  whether  the  said  J.  N.  Byalls  had  ever  retained  or  employed 
the  said  W.  Unwin  to  act  as  attorney  or  agent  for  him  the  said 
J.  N.  Byalls.  And  the  said  J.  N.  Byalls  so  having  come,  and 
being  before  the  said  H.  W.,  so  being  such  commissioner  so  au- 
thorized and  appointed  as  aforesaid,  then  and  there  produced  a 
certain  affidavit,  in  writing,  of  him  the  said  J.  N.  Byalls,  in  the 
matter  of  the  said  W.  Unwin,  in  the  said  Court  of  Exchequer, 
and  then  and  there  before  the  said  H.  W.  in  due  form  of  law  was 
sworn  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God, 
concerning  the  truth  of  the  matters  contained  in  the  said  affidavit 
(he  the  said  H.  W.  then  and  there  having  a  lawful  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said  J.  N. 
Byalls  in  that  behalf);  and  that  the  said  J.  N.  Byalls,  not  having  the 
fear  of  God  before  his  eyes,  but  intending  to  cheat  and  defraud  the 
said  W.  Unwinofthesaidfees,  charges,  and  disbursements,  then  and 
there,  upon  his  oath  aforesaid,  before  the  said  H.  W.  (he  the  said 
H.  W.,  then  and  there  having  a  lawful  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  N.  Byalls  in 
that  behalf),  falsely,  corruptly,  knowingly,  wilfully,  and  mali- 
ciously, in  and  by  his  said  affidavit  in  writing  in  the  matter  of  the 
said  W .  Unwin,  in  the  said  Court  of  Exchequer,  did  depose  and 
swear  (amongst  other  things)  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  he,  the  said  J.  N.  Byalls  referred  to  in  the 
summons  of  the  Honourable  Baron  Bolfe  in  that  matter  (meaning 
the  summons  of  Sir  B.  M.  Bolfe,  Ent.,  in  the  said  matter  of  the 
paid  W,  Unwin^  above*me)itioned)j  did  not  retain  or  employ  the 
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said  W.  Unwin  (meaning  the  said  W.  Unwin)  to  act  as  attorney      Btall* 
for    him    (meaning   the   said   J.    N.    Ryalls),  and  J.  Ironsides,  j^^  QtjKKM 

(meaning  the  said  J.  Ironsides),  also   mentioned   and   referred     •  

to  in  the  said  summons,  or  for  either  of  them,  in  and  abont  Perjwrif 
the  business  mentioned  in  the  said  W.  Unwinds  bill  of  costs, 
delivered  to  him  the  said  J.  N.  Byalls  and  the  said  J.  Iron- 
sides (meaning  the  said  bill  of  costs  in  the  said  summons  men- 
tioned, and  the  bill  so  delivered  by  the  said  W.  Unwin  to  the 
said  J.  N.  Byalls  and  the  said  J.  Ironsides,  as  aforesaid),  or  in  or 
about  any  part  of  such  business ;  and  he  the  said  J.  N.  Byalls 
never  retained  or  employed  the  said  W.  Unwin  to  act  as  attorney 
or  agent  for  him  the  said  J.  N.  Byalls,  in  any  cause  or  matter  what- 
ever, as  in  and  by  the  said  affidavit  of  the  said  J.  N.  Byalls,  in  the 
matter  of  the  said  W.  Unwin,  more  faUy  and  at  large  appears : 
whereas,  in  truth  and  in  fact,  the  said  J.  N.  Byalls  did,  to  wit,  on, 
&c.,  at,&c.,  retain  and  employ,  and  authorize  the  said  W.  Unwin,  to 
act  as  attorney  for  him  the  said  J.  N.  Byalls  and  J.  Ironsides,in  and 
about  the  business  mentioned  in  the  said  W.  Unwinds  bill  of  coats, 
80  delivered  to  the  said  J.  N.  Byalls  and  the  said  J.  Ironsides,  as 
aforesaid,  andinandabout  every  part  of  such  business;  and  whereas, 
in  truth  and  in  fact,  the  said  J.  JN.  Byalls  had,  to  wit,  on,&c.,at,  &c., 
retained  and  employed  the  said  W.  Unwin  to  act  as  attorney  and 
agent  for  him  the  said  J.  N.  Byalls,  in  the  said  business  in  the  said 
Court  of  Exchequer  as  aforesaid.  And  so  the  jurors  aforesaid,  iBdiotumi. 
npon  their  oath  aforesaid,  did  say  that  the  said  J.  N.  Byalls,  on, 
^.,  at,  &c.,  before  the  said  H.  W.  (he  the  said  H.  W.  then  and 
there  having  such  lawful  and  competent  power  and  authority  as 
aforesaid),  by  his  own  act  and  consent,  and  of  his  own  wicked  and 
corrupt  mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
wilfully,  and  corruptly,  did  commit  wilful  and  corrupt  perjury,  to 
the  great  displeasure  of  Almighty  God,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

The  2nd  count  differed  from  the  first  only  in  stating  that  the 
business  was  done  on  the  retainer  of  J.  N.  Byalls  and  J. 
Ironsides. 

The  3rd  and  4th  counts  were  the  same  as  the  1st  and  2nd 
counts  respectively,  except  that  the  averment,  negativing  any  appli- 
cation to  the  Court  of  Exchequer  by  the  parties  chargeable  within 
a  month,  was  omitted. 

The  record  then  proceeded  to  set  forth  a  vemre  to  the  de- 
fendant to  appear  and  ^*  answer  the  premises "  at  the  next  gaol 
delivery  for  tne  county  of  York,  and  his  appearance  in  obedience 
thereto.  It  then  proceeded  :  "  And  being  brought  to  the  bar 
here  in  his  proper  person,  and  forthwith  being  demanded  con- 
cerning the  premises  in  the  said  indictment  above  specified  and 
charged  upon  him,  how  will  he  acquit  himself  thereof,  he  saith 
that  he  is  not  guilty  thereof,  and  thereof  for  ffood  and  evil  he 
puts  himself  upon  the  country.''  It  then  stated  a  joinder  by  the 
clerk  of  the  crown  :  a  writ  of  venire  juratores  to  try  ^'whether  the 
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said  J.  N.  Byails  be  guilty  of  the  perjury  and  misdemeanor  afore- 
said, or  not  guilty  ]"  a  verdict  that  he  is  guilty  ^^  of  the  perjury  and 
misdemeanor  aforesaid,  in  manner  and  form  as  by  the  said  indict- 
ment above  against  him  is  supposed;'^  and  then  the  following 
judgment :  ^'  Whereupon  all  and  singular  the  premises  being  seen 
and  by  the  court  here  fuUy  understood,  it  is  considered  by  the  court 
here  that  the  said  J.  N.  Byalls  be  comtnitted  to  the  House  of  Cor- 
rection at  Wakefield,  in  and  for  the  West  Biding  of  the  said  county, 
and  there  imprisoned  and  kept  to  hard  labour  for  ten  calendar 
months/' 

The  Court  of  Queen's  Bench  affirmed  the  judgment  of  the  court 
below,  (a) 

Pashley,  for  the  plaintiff  in  error. — The  1st  objection  applies  to 
all  the  counts  of  the  indictment.  They  are  framed  under  sect.  37 
of  6  A  7  Vict.  c.  73,  which  provides  that ''  in  case  no  such  appli- 
cation as  aforesaid '' — that  is,  an  application  by  the  party  change- 
able to  refer  the  attorney's  bill  to  taxation — ^'  shall  be  made  within 
such  month  as  aforesaid,  then  it  shall  be  lawful  for  such  reference 
to  be  made  as  aforesaid,  either  upon  the  application  of  the  attorney 
or  solicitor,  or  the  executor,  &c.,  of  the  attorney  or  solicitor ;"  so 
that  there  is  no  jurisdiction  to  refer  to  an  attorney's  bill  to  taxation 
upon  his  own  application,  if  within  ''  one  month "  from  the  deli- 
very of  the  bill,  the  party  chargeable  has  applied ;  and  by  sect.  48 
''  one  month  "  is  interpreted  to  mean  one  calendar  month.  The 
objection  is,  that  '^  month ''  in  the  indictment  means  lunar  month ; 
and  that,  therefore,  the  jurisdiction  of  the  judge  over  the  matter 
is  not  shown.  The  Court  of  Queen's  Bench  appears  to  have  con- 
ceded that  it  was  essential  to  show  the  jurisaiction  by  averring 
that  one  month  had  elapsed  without  an  application  by  the  party 
chargeable :  but  held  that  the  word  month  in  the  indictment  must 
mean  the  same  as  month  in  the  statute.  It  is  that  part  of  the 
judgment  which  cannot  be  sustained.  There  are  here  two  con- 
ditions precedent  to  the  jurisdiction  of  the  judge  in  this  matter : 
1  st,  that  one  calendar  month  shall  have  elapsed  since  the  delivery 
of  the  bill ;  and,  2ndly,  that  no  application  shall  have  been  made 
by  the  party  chargeable :  in  this  case  the  first  is  not  shown;  and 
all  the  facts  necessary  to  give  jurisdiction  must  appear :  {Bex  v. 
tJie  Chapelwardens  of  Milnrow,  5  M.  &  S.  248 ;  Beg.  v.  David 
Smith,  /  Q.  B.  543.)  [Cresswbll,  J. — The  statute  says  that  the 
judge  shall  not  make  the  order  until  after  the  expiration  of  one 
calendar  month ;  but  may  he  not  issue  his  summons  ?  The  party 
Summoned  may  then  show  for  cause  that  the  time  has  not  ex- 

Eired.]  The  judge  has  no  jurisdiction  in  the  matter  till  the  month 
as  expired.  [Paekb,  B. — ^Are  we  to  make  this  inquiry  at  aU, 
with  regard  to  the  judge  of  a  superior  court  ?]  If  a  statutory 
power  is  exercised,  the  jurisdiction  must  be  shown  upon  the  face 
of  the  instrument,  however  high  the  authority  exercising  it.  It 
was  so  held  even  with  regard  to  an  order  of  the  Lord  Chancellor  : 
{Brancker  v.  Molyneiix,  4  M.  &  G.  226.)       [Parke,  B.  —  But 

(a)  S«e  B^foik  ▼.  Reg,,  ante,  p.  36  ;  17  L.  J.,  93,  M.  C. 
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tmgiit  not  A  judge  of  one  of  the  superior  courts^  independently  of      sItalls 
the  statute  altogether^  issue  a  summons  to  an  attorney  of  the  ^  ^  ^^jt 
courts  calling  upon  hinn  to  show  cause  why  his  bill  should  not  be  ' 

taxed  ?]  At  common  law  the  court  has  no  power  to  order  tax-  •Pfrfury, 
ation.  (a)  [Pabkb,  B. — Even  that  was  formerly  doubted,  though 
it  is  now  settled^  that  the  power  to  tax  does  not  exist  at  common 
law^except  afteraction  brought  uponabill  containing  taxable  items. 
Stilly  a  bill  of  costs  of  an  attorney  in  the  Court  of  Exchequer  is  not 
a  matter  entirely  out  of  the  jurisdiction  of  a  judge  of  that  court. 
There  is  a  case  of  Oalder  v.  Halkett  (8  Moo.  Priv.  Connc.  Gas.  28), 
and  a  case  of  Taaffe  v.  Dowries  {ih.  36,  a.),  in  which  th6  g6ner^ 
jurisdiction  of  judges  of  the  superior  courts  was  much  consiaered.J 
It  was  held'  there  that  an  action  would  not  lie  against  a  judgci 
for  an  act  done  beyond  his  jurisdiction ;  but  the  question  here  is 
not  whether  an  action  would  lie,  but  whether  the  plaintifF  can  b6 
convicted  of  perjury  upon  an  affidavit  made  in  a  matter  over  which 
the  judge  does  not  appear  to  have  had  any  jurisdiction :  {MtLskett 
V.  brummond,  10  fe.  &  C.  15^,  161.)  [Cresswell,  J. — ^Do 
judges'  orders  for  taxation  ever  state  the  time  when  the  bill  was  Argument  for 
delivered  ?  I  think  not ;  and  if  so,  according  to  your  argument,  P^*"**^ "" 
they  are  all  bad.  Pabei,  B. — If  the  bill  has  been  delivered 
more  than  a  month,  and  no  application  has  been  made  by  the 
party  chargeable,  then,  you  say,  the  judge  has  jurisdiction ;  then, 
surely  he  must  have  jurisdiction  to  inquire  whether  thoser  facts 
exist.  How  can  it  be  a  condition  precedent  to  issuing  the  sum- 
mons, that  those  facts  should  exist  r]  The  judge  must  certainly 
inquire  into  the  existence  of  those  facts ;  and  if  a  dispute  arose 
about  them,  and  the  inquiry  was  whether  a  month  had  elapsed  ojy 
not,  a  false  affidavit  upon  that  matter  would  be  perjury ;  but  then 
it  must  be  shown  that  that  inquiry  arose,  and  that  the  false  oath 
was  material  to  it.  Here  the  question  of  retainer  is  the  only  one 
suggested  as  material.  It  is  consistent  with  every  allegation  ip 
this  indictment  that  application  had  been  made  by  the  party 
chargeable,  that  a  calendar  month  had  not  expired,  and  that  the 
judge  was  aware  of  those  facts  when  he  issued  the  summons. 
[Parke,  B. — ^Would  it  not  be  enough  to  say  simply  that  Sir  R. 
M.  Bolfe,  one  of  the  judges  of  the  Court  of  Exchequer,  issued  his 
summons;  and  that  before  showing  cause  the  defendant  made  an 
affidavit  concerning  the  matter  mentioned  in  the  summons  f  Is 
not  this  the  distinction,  that  in  courts  of  general  jurisdiction,  you 
must  intelid  everything  within  it,  until  the  contrary  appears ;  in 
courts  of  limited  and  inferior  jurisdiction  nothing  can  be  intended 
within  it  but  what  is  expressly  stated :  {Howard  v.  Oossett,  14  L.  J. 
Q.  B.  367.)  Crssbwell,  J. — Suppose  the  court  granted  a  rule 
nisi;  and  upon  cause  being  shown  it  appeared  that  the  court  had 
no  jurisdiction;  could  not  peljury  be  assigned  upon  affidavits 
made  in  that  matter  ?  Coltman,  J. — There  is  an  averment  that 
the  commissioner  had  authority  to  administer  the  oath.]  But 
that  averment  does  not  dispense  with  the  necessity  of  showing 

(a)  Sm  omm  eiUd  in  WiOiamt  ▼.  Grifitk,  6  Mae.  &  W.  82. 
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Htalls      that  the  oath  was  taken  in  a  jadicial  proceeding :  {Beg,  v.  Overton, 

The  Quttar.  ^  Q*  ^'  ^^'^     '^  indictment  for  perjnry  committed  in  the  course 

*'  of  bankruptcy  proceedings  must  show  that  the  proceedings  were 

PerfMTif.  not  without  jurisdiction :  {Bex  v.  Jones,  4  B.  &  Ad.  345 ;  Bex  v. 
Punshon,  3  Camp.  96 ;  Ewingion^s  case,  2  Moo.  C.  C.  223 ;  Car. 
&  M.  319).  [Pabeb^  B. — Commissioners  of  Bankruptcy  have  a 
special^  not  a  general  jurisdiction.  They  are  nothing  unless  there 
is  an  act  of  bankruptcy.]  The  authority  of  judges  at  chambers 
mainly  depends  upon  acts  of  Parliament.  [Pares^  B. — ^At  all 
events  in  this  case  if  we  assume  that  the  dates  laid  under  a  vide^ 
Ucet  are  correct  dates^  there  is  an  end  of  the  objection ;  because  it 
appears  that  the  proper  time  had  elapsed ;  and  we  are  bound  to 
make  that  assumption  if  it  is  necessary  to  support  the  indictment : 
'{Nightingale  v.  Wilooxon,  10  B.  &  C.  212 ;  Whitaker  v.  Harrold, 
17  L.  J.^  Q.  B.  343.)]  Then  the  court  are  of  opinion  that  month 
in  the  indictment  means  lunar  month.  [Paekb,  B. — ^Yes ;  prima, 
facie  it  means  lunar  month.]  All  the  authorities  show  that  is  so. 
(He  referred  to  Parker  v.  GiU,  10  Jur.  1096 ;  2  Inst.  674 ;  Co. 
liitt.  135;  4  Mod.  185;  Toml.  Diet.  "Month.'O 

Paeex^  B. — ^But  if  tiie  videlicet  is  rejected^  all  appears  to  be 
right. 

BoLFB^  B. — The  bill  was  delivered  in.  August,  1844;  and  the 

summons  was  not  issued  until  April,  1845. 

Aigrmni  for        WiLLiAMS,  J. — ^If  it  is  necessary  to  make  the  indictment  good, 

^ntiffin        you  must  strike  out  the  videlicet  and  prove  the  dates  as  laid. 

Bissex  V.  Bissex  (3  Burr.  1729)  proves  that,  in  addition  to  the 

cases  already  mentioned. 

Pares,  B. — ^Independently  of  this  point,  *we  do  not  mean  to 
say  that  the  indictment  is  bad.  On  the  contrary,  I  think  there  is 
a  great  distinction  between  judges  of  the  superior  courts  and  those 
who  possess  special  limited  jurisdictions. 

Pashley. — Then  the  second  question  is,  whether  the  general  judg- 
ment of  imprisonment  can  be  sustained.  Both  the  venire  and 
verdict  speak  of  the  ''  perjury  and  misdemeanor  aforesaid ;''  that 
refers  to  the  last  count  only ;  and  therefore  the  general  judgment 
is  bad.  [Pabee,  B. — ^No ;  misdemeanor  is  nomen  collecUvum,  as 
was  decided  in  B.  v.  Powell  (2  B.  &  Ad.  75) ;  and  that  case  was 
not  overruled  in  OampbeU  v.  The  Queen  (2  Cox^s  Crim.  Cas.  463 ; 
and  17  L.  J.  M.  C.  89).]  The  authority  of  that  case  is  very  much 
shaken  by  the  observations  upon  it  in  U^OonneU  v.  The  Queen  (11 
CI.  &  Pin.  155.)  [Pabkb,  B. — In  (yOonnelVs  case,  Bex  v.  Powell 
was  not  at  all  questioned,  so  &r  as  it  decided  that  misdemeanor  is 
nomenccllectivum;  but  the  correctness  of  the  judgment  was  doubted 
because  one  of  the  counts  did  not  authorize  Uie  punishment  of  hard 
labour,  bnd  yet  the  sentence  was  one  of  imprisonment  with  hard 
labour  for  the  whole  period.]  Still  the  value  of  the  case  as  an 
authority  is  greatly  diminished.  (He  referred  to  the  observations 
of  Tindal,  C.  J.  (p.  257),  and  Lord  Lyndhurst  (p.  316),  in  O'Oon^ 
nelVa  case.)  No  approval  of  that  case  is  expressed  anywhere ;  and 
the  decision  is  in  itself  contrnry  to  ffood  sense,  when  compared 
with  other  cases.    B.  v.  Salomons  (1  T.  B.  249),  was  citea  and 
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recognized  in  B.  v.  Powell ;  yet  in  the  former  "  offence  "  was  held,  Btalls 
to  be  not  namen  collectivum,  and  snrely  ''  offence  "  is  as  general  as  y,^  Que«». 
•'  misdemeanor,^'  if  not  more  so.  [Parkb,  B. — In  R.  v.  Salomons  —^ 
the  judgment  was  certainly  wrong ;  for  if  "  offences  '^  had  been  PmymTf, 
used  instead  of  "  offence/'  the  penalty  would  have  been  200Z.] 
How  is  it  possible,  that  "  the  penury  and  misdemeanor  aforesaid  " 
can  refer  to  all  the  counts  ?  [t^ABits,  B. — It  means  the  miscon- 
duct aforesaid.]  And  yet  ''the  offence  aforesaid''  means  one 
offence  only,  and  "  the  felony  aforesaid  "  only  the  single  felony  last 
charged  :  {Camphell  v.  The  Qiieen,  cited  supra,)  [Parkb,  B. — In 
Campbell  y.  The  Queen  we  looked  into  the  old  entries  and  we  found 
that  the  practice  had  always  been  to  use  the  words  felonies  and 
sepa/ralibtLs  Jeloniis ;  and  therefore  we  felt  bound  to  hold  that 
felony  was  not  nom^n  collectivum ;  but  we  took  great  care  to  show 
that  we  did  not  mean  to  overrale  Rex  v.  Powell.  Rolfb,  B. 
— There  is  this  distinction  between  the  words  ''  misdemeanor " 
and  ''  felony,"  that  the  former  is  a  popular  and  the  latter  a 
technical  term.]  Even  if  that  be  so,  when  the  term  misdemeanor 
alone  is  used,  ilT  cannot  apply  here,  where  the  general  word  is 
limited  by  the  particular  iermperjiury.  It  is  as  if  the  words  "  j!?er- 
jury  aforesaid  "  had  stood  alone ;  and  the  rule  is  that  if  the  word 
aforesaid  can  be  referred  to  the  last  antecedent,  it  must  be  so 
applied:  {Rsx  v.  Wright,  1  Ad.  &  Ell.  434.)  [Parkb,  B.— Can 
you  expect  us  to  overrule  Rex  v.  Powell  in  order  to  defeat  justice 
by  a  miserable  technicality  of  this  sort  ?  We  have  a  distinct 
authority  that  misdemeanor  is  nomen  collectivum,  and  if  so,  then 
the  plaintiff  has  been  found  guilty  of  all  the  offences  charged.] 
This  indictment  shows  that  there  were  distinct  offences  in  fact. 

Pabke,  B. — In  the  first  place,  we  are  all  of  opinion  that  this  Judgment 
indictment  is  TOod  for  the  reasons  already  stated.  If  the  word 
"  month  "  in  the  indictment  means  lunar  month,  and  in  order  to 
give  jurisdiction  it  is  necessary  that  a  calendar  month  should  have 
elapsed,  then  by  taking  the  dates,  laid  under  a  videlicet  as  true, 
which  must  be  done  when  the  time  is  material,  the  jurisdiction  is 
made  to  appear.  Upon  the  hypothesis,  therefore,  that  the  juris- 
diction must  be  shown,  the  dates,  being  assumed  to  be  true,  show 
it ;  but  I  do  not  mean  to  say  that  it  was  necessary  to  aver  that 
the  bill  had  been  delivered  one  month  before  the  appUcation  to  the 
judge ;  on  the  contrary,  my  strong  impression  is,  that  a  judge  of 
a  court  of  general  jurisdiction  should  be  taken  to  have  jurisdiction 
to  order  taxation  until  the  contrary  appears ;  for  quite  indepen- 
dently of  tibe  statute  he  would  have  that  authority  if  an  action 
was  brought.  Secondly  the  authority  of  R,  v.  Powell,  for  treating 
misdemeanor  as  nom^n  generate,  was  not  meant  to  be  overturned 
either  by  the  House  of  Lords  in  (yConnelVs  case,  or  by  this  court 
in  Campbell  v.  The  Queen ;  in  which  case,  upon  looking  into  the 
authorities,  we  expressly  drew  a  distinction  between  misdemeanor 
and  felony.  Judgment  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 
Jwne  S,  1848. 

« 

Beg.  v.  CHOBLEY.(a) 


Indictment  for  obstructing  public  footway — Extinguishment  of  private 

carnage-way  by  public  user — Evidence* 

Upon  an  indictment  for  obstructing  a  public  footway,  it  appeared  that,  before 
that  public  footway  existed,  the  defendatifs  ancestors  had  been  entitled  to  a 
carriage-way  over  the  locus  in  quo  ;  but  on  the  part  of  the  crown  it  was 
contended  that  the  public  user,  ificonsistertt  with  the  assertion  of  the  private 
easement,  had  determined  it  The  learned  judge  told  the  jury  that  no  in- 
terruption by  the  public  for  less  than  twenty  years  would  destroy  the  private 
right. 

Held,  that  that  proposition,  if  presented  to  the  jury  as  a  rtde  of  law  or  a  con- 
elusive  presumption  of  fact,  teas  erroneous,  and  a  misdirection.  The  period 
of  time  is  only  material  as  one  element  from  which  the  grantee*  s  attention  to 
retain  or  abandon  his  easement  may  be  inferred;  and  the  sufficiency  or  in- 
sufficiency of  the  period  in  any  particular  case  must  depend  upon  all  the 
accompanying  circumstances. 

The  defendant  claimed  a  way  for  horses  and  carriages  to  certain  premises 
occupied  by  him,  and  situated  on  one  side  of  the  lane  over  which  the  way 
was  claimed;  and  as  evidence  of  that  right,  he  produced  two  old  leases 
of  premises  situate  on  the  opposite  side  of  the  same  lane,  which  leases  were 
granted  by  persons  under  whom  he  claimed  and  purported  to  convey  with 
the  premises  a  wwj  to  them  down  the  lane  for  carriage  and  horses.  No 
distinct  act  of  user  under  these  leases  was  proved. 

Held,  that  they  were  admissible  in  evidence  for  the  purpose  of  showing  that  the 
persons  under  whom  the  defendant  claimed,  being  oumers  of  property  on 
both  sides  of  the  lane,  had  assumed  to  grant  a  right  of  way  as  oumers  of  the 
lane,  or  as  owners  of  the  property  leased  to  lease  with  it  a  right  qf  VHiy  de- 
livedfrom  some  other  source  ;  but  that  they  were  inadmissible  as  evidence 
of  reputation,  or  for  the  purpose  of  proving  the  right  ofuxxy  claimed  by  the 
defendant. 

The  court  granted  a  new  trial,  although  the  verdict  woe  for  the  defendant. 


Rbo» 

V. 

Croblst. 


INDICTMENT  for  obstructing  a  public  footway  by  driving 
carts  and  horses  over  and  along  it. 
Plea,  Not  guilty. 

nS^^wlS^      ^^  *^®  ^™^^>  which  took  place  at  Taunton,  before  Piatt,  B., 

^^!!^EMme^  during  the  Spring  Assizes  of  1847,  a  verdict  was  found  for  the 

defendant.     In  the  following  term,  a  rule  nisi  for  a  new  trial  was 

obtained  on  the  ground  of  misdirection,  and  the  improper  reception 

(a)  Beportod  by  A.  BirruttioH,  Eaq.»  Eaixutw-at-Law. 
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of  evidence ;  against  which^  daring  the  sittings  after  the  following  '  Bno. 

Michaelmas  term  (Nov.  27,  1847),  Crio^KT 

Orowder,  Q.  C,  showed  cause.                                      '  f^ 

Kinglakej  Serjt.,  and  Fitzherbert,  contra. — The  following  cases  Obttmetmg 

were  cited  :  Moore  v.  Rawaon  (3  B.  &  C.  332) ;  Lawrmce  v.  Ohee  ^^^^ 

(8  Camp.  514) ;  B.  v.  Bliss  (7  Ad.  &  EU.  550).  ^f'^amot, 

Ov/r.  adv.  vult. 

JUDGMEKT. 

Lord  Dinman,  C.J. — In  the  case  of  Beg.  v.  Ohorley^  an  indict- 
ment for  obstructing  a  public  footway  by  driving  carts  and  horses  : 
Flea,  Not  guilty;  verdict  for  the  defendant: — ^A  new  trial  was 
moved  for  on  two  grounds :  misdirection  of  the  learned  judge, 
and  the  improper  reception  of  two  ancient  leases  in  evidence.  It 
appeared  that  the  lane  in  question  was  so  narrow,  that  when  a  cart 
or  waggon  passed  through  it  there  was  not  room  for  the  foot  pas- 
sengers on  both  sides,  nor  indeed  could  one  pass  conveniently  with- 
out apprehension  and  danger  on  one  side.  Some  old  witnessesspoke 
to  the  constant  user  of  it  by  foot  passengers,  and  to  the  existence  of 
posts  at  one  end,  with  a  turnstile  in  the  centre  of  it,  which  must 
effectually  have  prevented  its  being  used  by  carts.  These  posts 
and  stile,  however,  had  disappeared  for  a  great  many  years,  how 
many  was  left  in  uncertainty,  but  some  witnesses  carried  it  back 
for  fiffcy  years,  and  there  was  uncertain  evidence  of  their  renewal  at  Jodgment 
a  later  date.  The  defendant,  however,  did  not  dispute  that  there 
was  still  a  public  footway,  nor  did  it  appear  on  the  evidence  that 
at  any  time  the  existence  of  the  user  had  been  discontinued,  but 
the  defendant  contended  that  he  was  entitled  to  a  private  carriage 
way  to  his  premises,  which  were  some  way  down  the  lane  on  one 
side,  and  that  the  public  right  had  been  acquired  subsequently, 
and  was  subservient  to  his  private  right.  It  must  be  taken,  we  be- 
lieve, that  the  jury  did  not  give  credit  to  the  evidence  for  the  crown 
of  the  very  early  public  user  before  the  commencement  of  a  private 
user  was  shown ;  for  if  that  had  been  believed,  it  is  obvious  that 
no  private  right  could  have  been  acquired,  which  was  in  derogation 
of  it,  except  in  some  mode  not  pretended  in  the  case  before  us ; 
and  no  complaint  is  made  that  this  part  of  the  evidence  was  not 
properly  submitted  to  the  jury.  But,  assuming  that  the  evidence 
of  private  user  preceded  the  public,  it  is  complained  that  the  judge 
misdirected  the  jury  in  telling  them  that  nothing  short  of  twenty 
years  user  by  iiie  pr^blic  in  a  way  inconsistent  with  the  private 
user  could  destroy  that  right ;  and  we  are  to  consider  whether  he 
was  warranted  in  that  direction.  We  must  assume  that  the  jury 
have  found  the  private  right  once  well  commenced,  and  as  the 
public  footway  was  admitted  on  the  part  of  the  defendant,  quali- 
fied only  to  the  extent  of  his  private  right,  the  question  in  the 
cause  really  was  the  continuing  existence  of  that  private  right, 
or,  to  put  it  in  other  words,  whether  that  right,  once  well  com- 
menced, had  been  in  any  way  released,  abandoned,  or  destroyed. 
The  mode  in  which  the  prosecutor  contended  that  the  right  must 
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Rbo.  be  taken  to  have  come  to  an  end  was^  by  the  pablic  oser^  and  ob- 
^     '*         stmction^  inconsistent^  as  it  was  said^  with  the  assertion  of  the 

1  '     private  easement ;  and  this  gave  occasion  to  the  ruling  which  is 

Obatntcting    complained  of.     The  learned  judge  appears  to  have  told  the  jury 

iwMac  footwajf,  ^y^^j^  j^q  interruption  by  the  public  for  a  shorter  period  than  twenty 
years  would  destroy  the  right.  If  this  were  laid  down  as  a  rule 
of  law,  or  even  as  a  conclusive  presumption  of  fact,  we  think  in  the 
former  case  it  was  erroneous,  and  in  the  latter  would  be  Ukely  to 
mislead  the  jury  as  turning  their  attention  to  a  definite  period  of 
time  as  the  ground  for  decision,  when  time  might  in  truth  be 
wholly  immaterial,  or  only  in  part  material.  If,  on  the  other 
hand,  the  learned  judge  had  done  no  more  than  remark,  that  if  a 
mere  ceasing  to  use  the  private  way,  or  a  mere  acquiescence  in 
the  interruption  by  the  public  were  relied  on,  it  would  be  prudent 
in  them  not  to  rely  on  such  mere  cesser,  or  acquiescence,  unless 
shown  for  twenty  years,  we  think  such  a  remark  could  not  have 
been  quarrelled  with,  and  certainly  would  have  been  no  misdirec- 
tion. We  gather,  however,  from  the  learned  judge's  report,  that  it 
was  so  stated  to  the  jury,  that  they  could  scarcely  fail  of  understand- 
ing it  in  the  former  sense,  as  something  by  which  they  were  to  be 
definitely  bound,  and  therefore  think  there  ought  to  be  a  new  trial. 
The  learned  judge  appears  to  have  proceeded  on  the  ground  that, 
as  twenty  years'  nser  in  the  absence  of  any  express  grant  would 

JodgoMiit.  have  been  necessary  for  the  acquisition  of  the  right,  so  twenty 
years  cesser  of  the  use  in  the  absence  of  any  express  release  was 
necessary  for  its  loss.  But  we  apprehend,  that,  as  an  express 
release  of  the  easement  would  destroy  it  at  any  moment,  so  the 
cesser  of  use,  coupled  with  any  act,  clearly  indicative  of  an  inten- 
tion to  abandon  the  right,  would  have  the  same  effect,  without 
any  reference  to  time.  For  example,  this  being  a  right  of  way  to 
the  defendant's  malthouse,  and  the  mode  of  user  by  driving  carts 
and  waggons  to  an  entrance  from  the  lane  into  tlie  malthouse 
yard,  if  the  defendant  had  removed  his  malthouse,  turned  the 

S)remises  to  some  other  use,  and  walled  up  the  entrance,  and  then 
or  any  considerable  period  of  time  acquiesced  in  the  unrestrained 
use,by  the  public,  we  conceive  the  easement  would  have  been  clearly 
gone.  It  is  not  so  much  the  duration  of  the  cesser  as  the  nnture 
of  the  act  done  by  the  grantee  of  the  easement,  or  of  the  adverse 
act  acquiesced  in  by  him,  and  the  intention  in  him  which  either 
the  one  or  the  other  indicates,  which  are  material  for  the  conside- 
ration of  the  juiy.  The  period  of  time  is  only  material,  as  one 
element,  from  which  the  grantee's  intention*  to  retain  or  abandon 
his  easement,  may  be  inferred  against  him ;  and  what  period  may 
be  insufficient  in  any  particular  case  must  depend  on  all  the  ac- 
companying circumstances.  This  is  the  principle  on  which  the 
judgments  of  all  the  members  of  this  court  proceeded  in  Moore  v. 
RawsoUy  and  which  was  adopted  in  Liggins  v.  Inge  (7  Bing.  682, 
692.)  It  is  true  that  those  were  cases  between  two  indi- 
viduals, and  not  between  the  public  and  one  individual,  but 
that  can  make  no  difference ;  because,  assuming  the  defendant's 
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to  have  been  the  prior  rights  his  was  the  dominant  tenement;        R««- 
the  lane  was  the  servient  tenement ;  the  owner  of  this  last  then     (JhokLkt 

coald  not  dedicate  absolutely  to  the  public  so  long  as  it  remained        

subject  to  the  prior  right,  he  could  give  nothing  but  what  he  (^trvcting 
himself  had,  a  right  of  user^  not  inconsistent  with  the  defendant's  ^^*^^  foottomjf, 
easement.  The  question,  therefore,  whether  the  owner  has 
effectually  made  an  absolute  dedication  to  the  public,  necessarily 
involves  this,  has  the  defendant  released  the  right  which  he  en- 
joyed ?  And  in  the  present  case,  though  time  would  be  very 
material,  yet  the  nature  both  of  the  obstruction  at  one  end  by 
posts,  of  the  user  by  the  public,  and  the  amount  of  acquiescence 
by  the  defendant  were  also  so  material,  that  the  attention  of  the 
jury  should  have  been  pointedly  drawn  to  them.  Their  conclusion 
might  very  possibly  have  been  the  same,  but,  in  the  uncertainty, 
we  think  the  present  verdict  has  not  been  satisfactorily  arrived  at. 
It  may  be  right  also  to  express  our  opinion  on  the  point  of 
evidence,  as  it  may  be  again  presented  to  the  judge  on  a  second 
trial.  The  leases  received  after  objection  were^  the  first  of  the 
date  of  1674,  by  which  one  Joseph  Whitham  purported  to  grant 
for  ninety-nine  years,  determinable  on  three  lives,  certain  premises 
with  a  way  to  them  down  this  lane  for  carriages  and  horses ;  and 
the  second,  of  1691,  by  which  one  Joseph  Whitham  purported  to 
grant  for  a  similar  term  the  same  parcels  with  the  same  way.  No 
enjoyment,  or  acts  of  user  were  proved  distinctly  referable  to  Jodgmtot 
either  lease ;  but  it  seemed  agreed  that  the  premises  leased  were 
not  those  occupied  by  the  defendant^  but  some  on  the  opposite  side 
of  the  lane ;  and  evidence  was  given  from  the  court  rolls  to  show 
that  the  defendant's  premises  were  formerly  the  property  of  the 
Whithams,  and  that  defendant's  title  came  from  them.  The  in- 
ference, then^  to  be  drawn  from  the  deeds  was,  that  those  under 
whom  the  defendant  claimed  were  the  owners  of  property  on  both 
sides  of  the  lane,  and  that  in  making  a  lease  of  property  on  one 
side  they  had  assumed  either  to  exercise  an  act  of^ ownership  over 
the  lane,  and  to  grant  a  right  of  way  along  it  to  a  certain  pointy 
or  that,  as  owners  of  the  property  leased,  they  had  a  right  of  way 
to  it,  derived  from  some  other  source,  which  they  leased  with  it. 
And,  considering  the  antiquity  of  the  documents,  and  that  no  ob- 
jection was  made  to  the  custody  from  which  they  came,  we  think 
they  were  admissible  for  the  purposes  of  drawing  these  inferences 
without  proof  of  any  distinct  act  of  enjoyment  under  them.  The 
question,  however,  will  be  whether  they  were  admissible  to  prove 
the  right  of  way  in  question.  Now  they  purported  to  show,  either 
that  the  Whithams  were  not  grantees  of  an  easement,  but  lords  of 
the  soil,  and,  as  such,  grantors  of  an  easement  upon  it  to  the  occu- 
pier of  another  teneftuent,  and  that  only  for  a  term,  or  that,  having 
in  themselves  the  right  of  wav  appurtenant  to  the  tenement  leased^ 
they  had  granted  that  with  the  tenement  to  the  lessee.  In  either 
alternative  they  did  not  ep  to  prove  the  right  on  which  defendant 
stood  during  the  trial.  rTor  could  they  be  receivable  as  evidence 
of  reputation^  for^  if  they  proved  anything  it  was  the  fact  of  a  dis« 
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Bkq.        tinct  grant.    Therefore^  without  saying  that  a  state  of  things  might 

Ghorlr     ^^^  arise,  nor  a  purpose  be  suggested,  in  and  for  which,  on  a  second 

_  '     trial,  these  deeds  might  be  receivable,  it  is  enough  to  saj  that  we 

(^tHruaing    think  they  were  improperly  received  for  the  purpose  for  which  they 

pnbUo  footway,  ^^j.^  tendered  on  the  last  occasion.     The  rule,  therefore,  for  a  new 

trial  will  be  absolute.  Bute  absolute. 


CROWN  CASE  RESERVED. 

January  20. 

(Before  Lord  Denkan,  C.J.,  Pabke,  B.,  Aldsbson,  B., 
CouBBiDOE,  J.,  and  Coltman,  J.) 

Reg.  v.  Rbs^  and  others,  (a) 

Assault — Consent  of  infant. 

On  an  indictment  for  a  common  assault,  the  following  verdict  was 
returned: — "Guilty  ;  the  child  being  an  assenting  party,  but  that,  from 
lier  tender  years,  she  did  not  know  what  she  was  about." 

Held,  that  the  defendant  ought  to  have  been  acquitted. 

B«o.        T^HE   following  case  was   reserved  from  the  Surrey  Quarter 
Ij*'  -I       Sessions  for  January,  1849  : — 

_-^  CASE. 

AutmU.  «  ^t  the  General  Quarter  Sessions  of  the  peace  of  our  Sovereign 

Lady  the  Queen,  holden  at  St.  Mary,  NeWington,  in  and  for  the  said 
county  of  Surrey,  on  Tuesday,  the  second  day  of  January,  1849, 
George  Read,  late  of  the  parish  of  Wimbledon,  in  the  county  of 
Surrey,  Ralph  Read,  late  of  the  same  place,  and  John  Barlow,  late' 
of  the  same  place,  aged  respectively  thirteen,  twelve,  and  eleven 
years,  were  charged  in  the  same  indictment  with  a  common  assault 
on  Elizabeth  Ellen  Searle,  a  g^l  of  nine  years  of  age. 

''  It  was  proved  at  the  trial  that  the  four  parties  went  into  a 
hay-loft,  when  each  of  the  three  boys  had  connection  with  the  girl, 
and  penetration  was  effected  in  each  case.  When  the  boys  first 
began  to  take  liberties,  the  girl  showed  some  unwillingness ;  but 
eventually  she  ceased  to  offer  any  opposition,  and  apparently 
assented. 

"  The  verdict  of  the  jury  was  guilty,  the  cl)jld  beine  an  assent- 
ing party,  but  that  from  her  tender  years  she  did  not  Know  what 
she  was  about. 

"  The  question  reserved  for  the  opinion  of  the  court  is,  whether, 
under  the  peculiar  circumstances  of  the  case,  the  girl  being  of 

(a)  Beported  b;  B.  0.  Bobdiboh,  Ei^,  BarrktOMit-Uv; 
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the  age  of  nine  years  only^  actually  did  g^ve^  or  was  competent  Bm^* 

to  give,  sucli  assent  to  the  act  in  question  as  to  invalidate  the  con-  ^^^^'^^ 

viction  for  a  common  assault.  othbra. 

''  Thomas  Pucklb,  — 

''  Jan.  1,  1849.                             "  Chairman  of  the  Sessions.''  ^'^^ 

Needhamj  for  the  defendants,  was  about  to  contend  on  their  be- 
half that  the  verdict  amounted  to  "  Not  Guilty/'  when  the  court 
called  on 

B.  0.  Robinson  to  support  the  conviction. 

Lord  Dsnhan,  C.  J. — ^How  can  it  be  contended  that  when 
the  jury  have  found  that  the  prosecutrix  consented,  a  verdict  of 
guilty  can  be  sustained  ? 

B.  0.  Robinson, — ^There  are  two  grounds  on  which  it  is  sub- 
mitted that  the  verdict  amounts  to  a  conviction ;  first,  that  there 
is  a  presumption  of  law  that  a  child  of  tender  years  cannot  give 
consent  to  that  which  amounts  to  an  injury  to  her.  Secondly,  tiiiat 
on  the  face  of  the  verdict  the  jury  have  found  that  the  chQd  did 
not  consent. 

Pabeb,  B. — ^But  are  there  not  several  cases  directly  against  the 
presumption  you  speak  of?  It  seems  to  me  that  Meredith* s  case, 
(8  C.  &  P.  589),  and  Martin's  case  (2  Moo.  C.  C.  179),  settle  the 
question. 

5.  0.  Robinson, — Those  were  cases  where  the  prosecutrix  was 
between  the  ages  often  and  twelve.  The  9  Geo.  4,  c.  31,  s.  17, 
draws  a  distinction  between  consent  given  by  a  girl  under  ten  and 
by  one  above  that  age.  In  the  first  case,  consent  makes  no  differ- 
ence. The  carnal  knowledge  is  a  felony,  just  as  if  no  consent  were 
f;iven.  Above  the  age  of  ten,  consent  entirely  destroys  the  felony, 
n  the  one  case  consent  is  to  a  certain  extent  effectual  as  a  justifi- 
cation, in  the  other  it  is  not  so.  But  a  further  distinction  exists : 
R.  V.  Owen  (4  C.  &  P.  236),  decides,  that  an  infant  under  fourteen 
is  by  presumption  of  law  not  doli  capaa,  and  that  where  a  child  of 
that  iEkge  is  charged  with  an  offence,  proof  of  intelligence,  and  a 
knowledge  of  right  apd  wron^,  must  be  given.  It  is  submitted, 
that  the  same  rule  applies  to  children,  under  all  circumstances,  to 
witnesses,  as  well  as  to  young  persons  charged  with  an  offence ; 
and  it  is  to  be  assumed,  that  such  evidence,  or  what  was  equivalent 
to  it,  appeared  in  the  case^  cited  by  mvlord,  for  the  witnesses  ap- 
peai^edinthebox,  they  gave  their  testimony  in  the  hearing  of  the 

iury,  who  had  an  opportunity,  therefore,  of  judging  of  their  intel- 
ip^nce,  and  of  deciding  whether  they  were  capable  of  exercising 
discretion,  and  an  independent  will  in  the  consent  which  they  were 
proved  to  have  given.  Here  the  jury  have  had  the  same  oppor- 
tunity of  judging,  and  have  declared  that  such  discretion  did  not 
exist.  1^  then,  a  prosecutor  cannot  assume  a  child's  capacity 
wli(^re  this  child  is  charged  ^th  &n  offence,  still  more  reason  does 
theri^  appear  yirhy  a  defendant  shoul4  not  be  permitted  to  assume  it 
for  the  purpose  of  justifying  his  own  vicious  act.  An  assault 
(dwik^s  implies  an  intentioti  to  do  an  injury ;  because  the  si^e  act 
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Bw».  may  be  indictable^  or  otherwise,  according  to  the  intention  with 
Bead  ahd  ^^^^^  i*  ^^  done  (Hawk.  P.  C.  b  1,  c.  60,  s.  26) ;  and  on  general 
oTFKPs.  principles  of  law  and  of  common  sense,  it  is  submitted  that  a  child 
cannot  consent  to  another  inflicting  injury  upon  it.  Suppose  a  man 
to  place  his  private  parts  against  the  person  of  a  child  two  years 
old.  It  might  be  clear  that  he  had  no  intention  to  attempt  to  car- 
nally know  the  child,  and  he  could  not,  therefore,  be  charged  with 
that  offence  or  the  attempt.  Unless  the  presumption  I  contend  for 
is  mheld,  he  might  do  so  with  impunity,  if  it  appeared  that  the 
child  gave  any  apparent  consent.  If  a  child  were  playing  with  a 
sovereign  that  had  been  given  to  it,  and  a  man  asked  it  to  give  him 
the  money,  and  it  were  to  do  so,  and  the  man  ran  away  with  it, 
could  it  be  contended  that  that  would  not  be  larceny  ?  And  yet  it 
would  be  so,  on  the  ground  that  the  child  was  incapable  of  giving 
consent  to  his  tortious  act.  Although  the  case  states  the  youth 
of  these  defendants,  the  question  is  the  same  as  if  they  were 
full-grown  men ;  for  malitia  supplet  cetatem,  and  it  is  to  be  pre- 
sumed after  the  verdict  that  everything  necessary  to  be  proved 
was  proved,  and  that  they  were  therefore  doli  capaoea. 

Aldbeson,  B. — ^Yes,  that  is  so. 

B.  0.  Robinson, — To  hold,  then,  that  a  consent  extorted  from 
the  weakness  of  children  would  justify  acts  perhaps  destructive 
eventually  to  them,  and  highly  prejudicial  to  the  well-being  of 
society,  would  be  a  doctrine  of  most  dangerous  tendency.  Se- 
condly ;  if  there  is  no  such  presumption  or  law,  at  all  events  the 
ju^  have  found  by  their  verdict  that  the  child  did  not  consent. 

!rABKE,  B. — ^But  they  expressly  say  she  did. 

B.  0.  Robinson. — ^It  is  submitted  that  the  whole  verdict  must 
be  taken  together;  if  the  word  assenting  is  to  control  the  word 
guilty,  then  the  subsequent  portion  of  the  sentence  must  control 
the  word  assenting :  and  thence  it  clearly  appears  that  the  jury 
meant  by  that  word  a  mere  mechanical  assent — an  act  without  a 
will.  But  a  consent  sufficient  to  justify  an  assault  must  be  an 
active  one;  positive  permission  must  be  given.  It  is  not  like 
the  case  of  rape,  in  which  it  has  been  held  that  there  must  be 
resistance  on  tne  part  of  the  prosecutrix  to  constitute  it. 

LoBD  Denhak,  C.  J. — That  is  not  the  opinion  of  the  judges. 

Aldebson,  B. — Certainly  not. 

B.  0.  Robinson,  —  Some  of  your  lordships  appear  to  have 
thought  in  R,  v.  Oamplin  (see  in  R.  v.  Page,  2  Uox.  C.  C.  133, 
observations  made  by  Alderson,  B.),  that  a  connexion  vnthout 
the  consent  of  the  woman  was  a  rape,  as  in  the  case  of  a  woman  in- 
sensibly drunk  in  the  streets ;  but  the  distinction  between  "against 
the  consent/^  and  "  without  the  comseftd^^  appears  to  have  been  acted 
upon  in  R.  v.  WiUiamSj  8  C.  &  P.  286,  and  R,  v.  Saunders,  8 
C.  &  P.  266.  There,  in  each  case,  the  prosecutrix  allowed  the 
prisoner  to  have  connexion  with  her,  believing  him  to  be  her  hus- 
Dand ;  and  Alderson,  B.,  in  the  one  instance,  and  Gumey,  B.,  in 
the  other,  held  that,  although  the  actual  consent  prevented  the 
crime  being  that  of  rape,  die  prisoner  might  be  convicted  of  an 
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assault.    It  could  not  be  said  to  be  against  consent^  when  tbat       Bsa. 
was,  in  fact,  given,  but  it  might  -be  held  to  be  without  consent,    ,^    J^* 
inasmuch  as  what  was  given  was  obtained  by  fraud.     The  facts  in     -otbbbs. 

those  cases  are  quite  analogous  to  these.    There  the  jury  might        

have  said  "  guilty,'*  the  woman  assenting,  but  by  reason  of  the  -^w"*** 
fraud  practised  upon  her  by  the  prisoner,  not  knowing  what  she 
did.  This  case  is  put  on  the  ground  of  fraud.  The  child  is  found 
to  have  no  discretion.  A  person  of  intelligence  and  experience 
takes  advantage  of  her  ignorance,  and  obtains  a  qtiasi  consent  to 
his  injuring  her.  There  is  as  much  fraud  in  the  one  case  as  the 
other ;  and  a  fraud  so  much  the  more  dangerous,  because  so  much 
more  easily  practised.  Those  cases  decide  that  there  must  be  a 
discretion,  not  a  mere  will,  on  the  part  of  the  person  assenting, 
and  a  discretion,  moreover,  exercised  upon  a  full  knowledge  of  the 
&cts.  But  how  can  it  be  said  that  there  is  such  a  discretion 
here,  when  the  jury  have  expressly  negatived  its  existence  f  In 
all  civil  matters,  any  act  which  a  child  does,  injurious  to  its  own 
interest,  is  void,  and  that  because  there  is  a  presumption  that  more 
experienced  persons  may  have  sought  to  make  a  profit  of  its  weak- 
ness. Here,  not  only  is  there  such  a  presumption,  but  the  jury 
have  found  the  fact  that  those  who  assert  the  validity  of  the  act 
are  wrongdoers. 

Parke,  B. — ^But  can  we  assert  'that  this  is  an  assault,  in  the 
fetce  of  B.  v.  Meredith  and  the  other  cases  ? 

B,  0.  Bohinsan  admitted  that,  unless  he  had  distinguished  those 
cases,  the  prosecution  must  fail,  but  that  if  that  were  done,  he 
submitted  that  the  argument  on  principle  was  conclusive. 

Aldsbson,  B. — ^Why  do  the  jury  say  that  the  child  assented, 
unless  she  did  so  ?  Mere,  on  all  the  fSsusts  as  submitted  to  us,'it  is 
clear  she  did  give  consent. 

B.  0.  Bobinson. — The  jury  put  the  verdict  in  their  owu  lan- 
guage, and  have  stated,  perhi^,  in  no  very  technical  terms,  the 
real  facts  of  the  case.  They  could  not  say  the  child  did  not  con- 
sent, unless  the  judge  told  them  that  a  consent  under  such  cir- 
cumstances— ^that  she  did  not  know  what  she  was  about — was  no 
consent  in  law ;  and  the  object  is  to  ascertain  from  your  lordships 
whether  such  a  ruling  would  be  a  correct  one. 

LoBD  DsNMAK,  0.  J. — We  think,  on  the  case  submitted  to 
us  that  the  defendants  are  entitled  to  an  acquittal ;  we  can- 
not distinguish  this  from  the  cases  of  B.  v.  Meredith  and  B.  v. 
Martin. 

The  rest  of  the  learned  judges  concurred. 


VOL*  ni. 
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CROWN  CASE  RESERVED. 

Janucury  20,  1849. 

(Before  Lord  Dsnhan,  0.  J.,  Parke,  B.,  Alderson,  B., 

COLEBIDGB,  J.,  and  COLTUAK,  J.) 

Reg.  i;.  Allen,  (a) 

Unnatural  crime-^Emdence. 

On  an  indictment  for  sodomy,  it  was  proved  that  the  prisoner  induced  a  hoy 
of  twelve  years  of  age  to  have  carnal  knowledge  of  his  person,  the  prisoner 
having  been  thepathic  in  the  crime. 

Held,  that  the  evidence  was  sufficient  to  siepport  the  indictment. 

Rko.        npHB  following  case  was  reserved  at  the  December  sesaion  of 
Allen.  ^®  Central  Criminal  Court  by  Mr  Baron  Rolfe  : — 

crime.  f<  j^\^  the  December  sessions  of  the  Central  Criminal  Courtj 

Hennr  AUen  was  tried  before  me  for  an  unnataral  crime. 

"  The  first  count  charged  that  the  said  Henry  Allen,  in  and 
upon  one  John  Wood,  feloniously  did  lay  his  hands,  and  Uien  and 
there  feloniously,  wickedly,  diabolically,  and  against  the  order 
of  nature,  had  a  venereal  affair  with  tibe  said  «k>hn  Wood,  and 
him  the  said  John  Wood,  then  and  there  feloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  did  carnally  know, 
and  then  and  there  feloniously,  wickedly,  diabolically,  and  against 
the  order  of  nature,  with  the  said  John  Wood,  did  commit  and 
perpetrate  the  detestable,  abominable,  and  horrid  crime  of  b  — . 

^'The  second  count  charged  thattheprisonerfeloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  was  consenting  to  and 
did  permit  and  suffer  the  said  John  Wood  feloniously,  wickedly,  dia- 
bolically, and  against  the  order  of  nature,  to  have  a  venereal  affidr 
with  him  the  said  Henry  AUen,  and  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  to  carnally 
know  him  the  said  Henry  Allen,  and  with  him  the  said  Henry 
Allen,  then  and  there  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  to  commit  and  perpetrate  the  detest- 
able, abominable,  and  horrid  crime  of  b  And  that  the  said 
Henry  Allen  did  then  and  there  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature,  commit  and  perpetrate,  with  the 
said  John  Wood,  the  detestable,  abominable,  and  horrid  crime 
aforesaid,  against  the  form  of,  &c. 

"  The  facts  proved  were,  that  the  prisoner  induced  John  Wood, 
a  boy  of  twelve  years  of  age,  to  have  carnal  knowledge  of  his  per- 
son, the  prisoner  having  been  the  pathic  in  the  crime. 

(a)  Beportad  by  B.  C.  BobiiiaoD,  Esq.,  Banisttr-ai-l^aw* 
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The  jury  found  ihe  prisoner  gniliy^  but  I  had  donbt  whether 
ihe  facts  supported  either  county  for  reasons  which  will  be  ob- 
vious/^{a) 

''  I  request  the  opinion  of  the  judges  on  the  case. 

''  R.  M.  Rolfb/' 

LoKD  Dbnman^  C.  J. — I  need  only  say  that  we  have  con- 
sidered this  case^  and  are  'all  of  opinion  that  the  conviction  was 
right. 
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CROWN  CASE  RESERVED. 

JofMMmj  20>  1849. 

(Before  Lobd  DxmcAN^  C.  J.>  Pabeb^  B.,  Ajj)ebson,  B.^ 
CoLSBmaij  J.^  CoLTXAN^  J.^  and  Platt^  B. 

Rbo.  v.  Wynn.(6) 

Stealing  and  secreting  letters. 

On  an  indictment  under  the  7  Will.  4^1  Vict.  c.  86,  8.  26,  against 
a  clerk  in  the  Post'Office,  containing  a  count  for  stealing  and  another 
for  secreting  post'letters,  the  jury  found  that  ifie  prisoner,  having 
committed  a  mistake  in  the  sorting  of  the  letters  in  question,  secreted 
them  in  the  toater^closet,  in  order  to  avoid  a  certain  penalty  with  which 
such  a  mistake  teas  usvMy  visited  by  the  authorities  of  the  Post" 
office. 

Held,  that  such  finding  amounted  to  a  verdict  of  guilty  on  both  counts. 

THE  following  case  was  reserved  from  the  August  Session  of 
the  Central  Criminal  Court  by  Mr  Baron  Piatt : — 

CASS. 

"  The  prisoner  was  tried  before  me,  on  the  23rd  of  August  last, 
at  the  Central  Criminal  Court,  on  an  indictment  charging  him 
with  stealing  (c)  whilst  employed  in  the  Post-office,  two  post 
letters,  containing  one  half-crown,  one  sixpence,  three  postage 
stamps,  and  two  sovereigns,  the  property  of  Her  Majesty  s  Post- 
master-General. 

"  He  was  employed  in  the  Post-office,  and  his  duty  was  to  open 
the  bags  brought  to  the  particular  table  at  which  he  was  placed, 
take  out  the  letters  and  separate  them.  The  Scarborough  bag, 
which  contained,  amongst  others,  the  two  letters  described  in  the 

.  (a)  It  may  be  ftated  that  the  doobt  eotertAined  by  the  leaned  judge  waa,  whether  the 
ageot,  being  under  the  age  of  fourteen,  and  Uierefbre  inoapable  of  oommitting  the  crimen  the 
prisoner  ooold,  under  the  circnmatanceB,  be  charged  with  haying  oommitted  the  offence. 

(h')  Beported  by  B.  C.  Robihsov,  Esq.,  Barrifter-at-Law. 

{(0)  AlUiongh  th9  coast  for  secreting  was  net  mentioned  in  the  ease,  it  was,  as  will  b« 
wen,  discoss^  on  the  argument,  and  ti^c  opinion  of  the  judges  npon  it  expressed* 

T  2 
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indictment^  was  bronght  to  his  table.  He  opened  it^  took  out  all 
the  letters  and  pat  them  on  the  table  before  him.  Twenty  or 
thirty  bags  were  opened  on  the  same  table  by  the  prisoner  at  the 
Post-office—  same  time,  and  the  letter  bills  of  the  several  bags  were  by  him 
^i^ter^  spread  before  him  on  the  table.  It  then  became  his  duty  to  sepa- 
rate the  registered  letters  and  unpaid  letters  from  the  unregistered 
paid  letters^  fold  the  registered  letters  in  the  bills,  and  place 
them  in  a  drawer.  In  the  course  of  this  separation  he  put  two 
unregistered  letters  in  one  of  the  letter  bills,  and  some  of  the 
registered  letters  in  their  respective  bills  in  the  drawer,  from  which 
he  afterwards  gave  them  to  the  register  clerk  to  check  the  bills 
containing  them.  He  afterwards  put  the  rest  of  the  registered 
letters  in  the  drawer,  and  carried  them  when  collected  to  the 
register  clerk.  When  he  had  done  so,  he  retnmed  towards  his 
table  and  went  to  a  water-closet.  He  was  observed  to  hold  in  his 
hand  what  appeared  to  be  a  bill  folded  over  letters,  was  followed, 
Caae.  and,  after  he  had  placed  himself  with  his  breeches  down  on  the 

seat  of  the  water-closet,  was  observed  to  put  his  hands  between 
his  legs.  He  was  immediately  taken  into  custody.  On  his  com- 
ing from  the  water-closet  the  two  letters,  sealed  and  nnopened, 
lay  on  the  paper  contained  in  the  pan. 

''  It  appeared  in  evidence  that  if,  through  neglect,  the  letters 
were  not  accurately  sorted,  the  person  guilty  of  such  neglect 
was  liable  to  be  punished. 

"  The  jury  found  that  the  prisoner,  having  committed  a  mistake 
in  the  sorting  of  the  letters  in  question,  secreted  them  in  the 
water-closet  in  order  to  avoid  the  supposed  penalty  attached  to 
such  mistake. 

"  Upon  this  verdict  the  judgment  has  been  respited.  The  evi- 
dence adduced  on  the  trial  will  be  found  in  page  476  of  the  short- 
hand writer's  notes  for  the  10th  session,  sent  by  the  Corporation 
of  London  to  the  judges. 

''  T.  J.  Platt." 


Arf^ament  for 
the  prisoner. 


Ballantine,  for  the  prisoner. — Although  the  indictment  is  not 
mentioned  in  the  case,  there  are  but  two  counts  that  will  come 
under  consideration  here — one  alleging  the  stealing,  and  the  other 
the  secreting.  It  is  on  the  second  that  the  prosecution  will  prin- 
cipally rely,  after  the  finding  of  the  jury.  It  is  submitted,  now- 
ever,  that  this  does  not  amount  to  a  crime  unless  it  is  a  stealing 
within  the  act, — secreting,  without  more,  will  not  do;  because 
that  word,  (a)  taken  in  conjunction  with  the  other  words  of  the 
statute,  must  be  taken,  in  accordance  with  general  principles,  to 
be  ejusdem  generis  with  stealing,  and  that  must  be  with  an  unlaw- 
ful purpose.  It  therefore  raises  the  question  whether  the  finding 
of  the  jury  will  support  a  count  for  stealing.     The  cases  of  R,  v. 

(a)  The  following  is  the  section  of  the  act  of  Parliament  upon  whioh  the  jadgment  was 
framed  : — **  That  erery  person  employed  under  the  post-ofBcOf  who  shall  steal,  or  shall  for 
any  purpose  whatever  embezzle,  secrete,  or  destro/,  a  post -letter,  shall  be  goilt/  of  felony, 
and  ahaU,  at  the  discretion  of  the  coart,  either  be  transported  bejond  the  seas  for  the  term  of 
psven  ^eans,  or  be  imprisoned  for  any  term  not  eioasding  three  years,**  &c. 


GRmiNAL  LAW  CASES.  273 

EUzabeth  Jones  (1  Den.  C.  C.  188 ;  2  Cox's  Crim.  Cas.  6,  S.  C.) ;  and       Bi^. 
B.  V.  Privett  <md  Goodall  (2  Car.  &  Ear.  114 ;  2  Cox'sCrim.  Cas.  40),      ^^;^ 

deoide  what  is  a  sufficient  lueri  causa,  bat  there  is  a  clear  distinction        ^' 

between  those  cases  and  this.  There  there  was  a  direct  severance  Port-o^— 
of  the  property  from  the  owner ;  here  there  is  no  severance  what-  ^jZ,^^ 
ever.  The  prisoner  is  in  possession  of  the  letter  lawfully ;  there 
is  no  period  at  which  such  severance  can  be  said  to  have  taken 
place.  Suppose  a  servant  to  take  out  of  his  master's  library  a 
book,  for  the  purpose  of  reading  it;  and  having  dirtied  it,  he 
destroyed  it,  to  prevent  his  master  finding  that  he  had  done  so :  or 
suppose  he  threw  it  into  the  street,  to  avoid  detection,  he  could 
not  be  indicted  for  larceny. 

Pabkb,  B. — But  can  you  speculate  upon  the  purpose?  The 
words  of  the  act  of  Parliament  are,  **  if  he  shall  secrete  it  for  any 
purpose  whatever.'' 

Ballantine. — The  argument  turns  on  the  meaning  of  this  word 
"  secrete."  Suppose  he  secreted  it  for  the  purpose  of  delivering 
it  to  his  master. 

Lord  Denman,  C.  J. — ^But  we  must  surely  treat  the  matter 
with  reference  to  the  object  of  the  act  of  Parliament,  and  not  with 
regard  to  cases  of  ordinary  larceny. 

Baikmiine. — It  is  contended  still  that  some  limitation  must  be  Argament  for 
put  upon  the  word  *'  secrete,"  and  that  it  is  not  to  be  taken  in  its  ****  V^^^^* 
widest  sense.  It  does  not  appear  by  the  finding  that  the  prisoner 
ever  intended  to  take  away  the  entire  dominion  of  the  letter  from 
the  Post-office  authorities.  All  that  is  stated  is,  that  it  was  secreted 
in  the  water-closet.  It  might  have  been  put  there  for  the  purpose 
of  being  found  by  his  superiors. 

GoLBBiDGE,  J. — ^You  must  take  the  word  "secrete"  with 
reference  to  the  facts  stated  by  the  case. 

Pabks,  B. — Does  he  not  put  it  away  to  derive  some  benefit  to 
himself  f  Suppose  a  person  takes  a  chattel  and  locks  it  up  in  a 
box,  with  intent  to  deprive  the  owner  of  it. 

BaUantine. — ^If  he  placed  it  there  for  the  purpose  of  taking  care 
of  it,  it  would  not  be  larceny,  and  there  is  no  absolute  presumption 
that  it  was  done  otherwise. 

CoLBBiDGS,  J. — If  he  was  utterly  regardless  as  to  whether  it 
was  found  or  not,  would  not  that  suffice  ?  Here  the  delaying  of 
the  deUvery  of  a  letter  for  an  hour  is  within  the  words,  and  may 
be  within  the  meaning,  of  the  act. 

BaMantime, — If  the  case  had  found  that  the  prisoner  destroyed 
the  letter,  then  that  might  be  sufficient,  for  there  are  words*  in 
the  act  of  Parliament  that  meet  such  a  case ;  but  there  is  no  such 
statement  here. 

Aldsbson,  B.— ^Because,  in  fact,  he  did  not  destroy;  but  does 
not  the  word  '^  secrete  "  imply  an  attempt  to  destroy,  which  was 
precisely  what  the  statute  intended. 

Pabkb,  B. — Surely  the  whole  question  must  be,  whether  a 
man  commits  larceny  when  he  makes  away  with  property  of  his 
master  to  prevent  inquiry.  Then,  as  to  the  asportation,  it  occurs 
the  moment  he  parts  with  it  from  his  hand. 
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KK^k  BailanUne.'^Then  the  indictment  ought  to  state  for  what  par« 

Wnm.      T^^  ^^  seoreting  took  place. 

*  PiATTj  B. — But  the  conrt  can  only  decide  upon  the  case  re- 

i^M<-<#c»—   served ;  the  record  is  not  here. 
^^^^1^        Olwrkson  and  Bodhm,  for  the  prosecntionj  were  not  called  upon 
to  support  the  conviction. 

Lord  Dbkman^  0.  J. — ^In  the  first  place^  is  this  not  a  secreting 
within  the  statute  f  The  act  of  Parliament  is  very  clear  upon 
this  point.  It  applies  to  a  particular  class  of  persons — all  those 
dealing  with  Post-office  letters^  and  seems  especially  framed  to 
meet  the  tortious  acts  which  they  are  peculiarly  capable  of  com- 
mitting. They  are  entrusted  with  property  of  great  value^  but 
different  in  diaracter  from  property  generally.  They  are  not 
treated  in  the  act  as  ordinary  thieves,  but  certain  duties  are  im- 
posed  upon  them  in  respect  to  the  p^pert7;mth  which  they  are 
entrusted^  and  it  is  the  violation  of  those  duties  which  the  statute 
was  intended  to  prevent ;  and^  therefore^  the  Leg^ature  declares 
it  a  crime  to  secrete  a  letter  for  any  purpose  whatever.  It  is 
dearly  not  necessary  under  such  circumstances  to  state  in  the  in- 
dictment what  that  purpose  was.  This  is  the  rule  upon  general 
Erinciples ;  because  the  prosecutor  may  not  know  the  purpose,  or 
ave  any  means  of  doing  so;  but  the  point  was  expressly  decided 
in  the  case  of  B.  v.  Dotiglas,  2  Goz^s  Grim.  Gas.  251.  There  the 
words  of  the  S3  G-eo.  3,  c.  52,  s.  62,  are  that  "  the  demanding  or 
receiving  any.  sum  of  money  or  other  valuable  thing  as  a  giit  or 
present,  or  under  colour  thereof,  whether  it  be  for  the  use  of  the 
party  receiving  the  same,  or  for  and  pretended  to  be  for  the  use  of 
the  East-India  Gompany,  or  of  any  person  whatever,^^  &c.,  shall  be 
on  offence,  and  it  was  held  not  necessary  to  state  for  whose  use 
the  moneys  were  received.  The  same  principle  applies  to  this 
indictment.  The  wilful  secretion  could  not  have  been  resorted  to 
for  no  purpose.  As  to  the  question  of  larceny,  I  am  clearly  of 
opinion  that  it  is  made  out.  We  can  only  argue  on  the  evidence 
of  the  case-— upon  the  facts  and  circumstances  before  us.  We  find 
the  prisoner,  who  had  received  the  letter  in  the  course  of  his  duty, 
retiring  to  a  private  place  and  dropping  the  letter  under  such  cir- 
cumstances that  it  would  be  probably  destroyed,  and  this  for  the 
purpose  of  avoiding  the  penalty  of  previous  misconduct.  That  is 
a  sufficient  lucri  causa.  It  deprives  the  owner  of  the  property. 
The  letter  was  meant  to  be  entirely  withdraw^  from  hun,  for  it 
cannot  be  gravely  argued  that  it  was  intended  he  should  find  it. 
Ab  to  the  asportofoity  no  doubt  it  occurred  the  moment  the  letter 
dropped  from  his  hand.  It  appears  to  me,  therefore,  that  the  count 
for  secreting  is  sustained  by  the  evidence. 
The  rest  of  the  judges  concurred. 
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NORFOLK  CIRCUIT. 

HniniNaBONSHiBX  Suhmes  Absizes^  1848. 

Himtingdon,  July  20. 

(Before  Baron  Parke.) 

Beg.  v.  Barton  {a) 

Murder — Itisaniti/'^'Morwmania. 

A  mere  Uficontrollable  incise  of  the  mind,  coexisting  with  the  full  possession 
of  the  reasoning  powers,  will  not  warrant  an  acquittal  on  the  grofumd  of 
insanity.  The  question  for  the  jury  being,  whether  the  prisoner,  at  the  time 
he  committed  the  act,  knew  the  character  and  nature  of  the  act,  and  that  it 
was  a  wrongful  one. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Harriet 
Barton^  on  the  22nd  of  June^  by  cutting  her  throat  with 
a  razor. 

WeUs,  for  the  prosecution^  proved  that  the  prisoner  and 
the  deceased  were  husband  ana  wife^  and  that^  up  to  the  day 
named  in  the  indictment^  he  had  always  treated  her  and  their 
children  with  kindness.  On  the  afternoon  of  the  21st  of  June 
the  prisoner  and  his  wife  were  seen  talking  with  their  next- 
door  neighbour  at  their  door  late  at  night,  and  at  four  o^clock 
in  the  loUowing  morning  it  was  discovered  that  he  had  cut 
the  throats  of  his  wife  and  ohild^  and  that  he  had  attempted  to 
commit  suicide.  When  questioned  by  the  surgeon^  he  exhibited 
no  sorrow  or  remorse  for  his  conduct^  but  stated  that  ^'  trouble 
and  dread  of  poverty  and  destitution  had  made  him  do  itj  fearing 
that  his  wife  and  child  would  starve  when  he  was  dead.^^  He  also 
said  that  he  had  contemplated  suicide  for  a  week  past ;  that  he  had 
not  had  any  quarrel  with  his  wife,  and  that,  having  got  out  of  bed 
to  destroy  himself,  the  thought  had  first  come  into  his  head  to  kill 
his  wife  and  child;  that  he  had  first  attacked  her  while  asleep  in 
bedj  and  that  she  got  away  firom  him  and  rushed  to  the  window^ 
calling  for  help ;  that  he  then  killed  the  child,  and  seizing  his 
wife,  pulled  her  backwards  towards  him,  in  which  position  he  had 
cut  her  throat.  This  done,  he  next  tried  to  cut  ms  own  throat, 
but  his  powers  failed  him,  and  he  did  not  succeed,  thouffh  he 
wounded  himself  severely,  his  wife  having  fallen  down  dead  by  his 
side.  This  narrative^  coupled  with  a  knowledge  of  the  prisoner's 
private  circumstances,  inouced  the  surgeon  to  form  the  opinion 
that  the  prisonerj  at  the  time  he  committed  the  act,  had  not,  in 
consequence  of  an  uncontrollable  impulse  to  which  all  human 
beings  were  subject,  any  control  over  his  conduct.  The  desire  to 
inflict  pain  and  injury  on  those  previously  dear  to  the  prisoner 
was  in  itself  a  strong  symptom  of  insanity,  and  the  impossibility  of 

(a)  Btportad  hj  J.  B.  Dibsmt,  Esq.,  BarrisUr-at-Lftw. 
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resisting  a  sadden  impulse  to  slay  a  fellow-being  was  another 
indication  tliat  the  mind  was  insane.  There  was  not  necessarily  a 
connexion  between  homicidal  and  suicidal  monomania^  though  it 
would  be  more  likely  that  a  monomaniac  who  had  contemplated 
suicide  should  kill  another  person,  than  for  one  who  had  not  enter- 
tained any  such  feelings  of  hostility  to  his  own  existence.  Mono- 
mania was  an  affection  which^  for  the  instant^  completely  deprived 
the  patient  of  all  self-control  in  respect  of  some  one  particular  sub- 
ject which  is  the  object  of  the  disease.  It  was  true  that  the  prisoner 
ad  no  delusion^  and  his  reasoning  fikculties  did  not  seem  to  be 
affected;  but  he  had  a  decided  monomania  evin(3ing  itself  in  the 
notion  that  he  was  coming  to  destitution.  For  that  there  was 
some  foundation  in  (s/it,  but  it  was  his  (the  surgeon^s  decided 
opinion  that  the  prisoner  was  in  an  unsound  state  of  mind  at  the 
moment  he  cut  his  wife^s  throaty  though  he  would  not  be  so  in  all 
cases  of  murder. 

It  was  also  proved  that  on  the  21st  of  June  the  prisoner  had 
caused  his  razor  to  be  sharpened^  saying  that  he  wanted  it  to  give 
to  some  friend. 

Ocmch,  for  the  prisoner^  submitted  that  the  jury  were  bound, 
after  the  testimony  of  the  surgeon,  to  acquit  the  prisoner  on  the 
ground  of  insanity,  and  he  proceeded  to  show  by  other  witnesses 
that  the  prisoner  had  suffered  a  severe  pecuniary  loss  not  long 
before  the  occurrence  of  the  dreadful  event  now  the  subject  of 
inquiry,  and  that  it  had  produced  a  decided  effect  on  his  mind, 
giving  rise  to  the  most  gloomy  anticipations  on  account  of  his  wife 
and  family. 

Pabee,  B.  told  the  jury  that  there  was  but  one  question  for 
their  consideration  now,  viz.,  whether,  at  the  time  the  prisoner 
inflicted  the  wounds  which  caused  the  death  of  his  wife,  he  was  in 
a  state  of  mind  to  be  made  responsible  to  the  law  for  her  murder. 
That  would  depend  upon  the  question  whether  he,  at  the  time, 
knew  the  nature  and  character  of  the  deed  he  was  committing, 
and  if  so,  whether  he  knew  he  was  doing  wrong  in  so  acting. 
This  mode  of  dealing  with  the  defence  of  insanity  had  not,  he  was 
aware,  the  concurrence  of  medical  men ;  but  he  must,  neverthe- 
less, express  his  decided  concurrence  with  Mr  Baron  Bolfe's  views 
of  such  cases,  that  learned  judge  having  expressed  his  opinion  to 
be  that  the  excuse  of  an  irresistible  impulse,  co-existing  with  the 
full  possession  of  reasoning  powers,  might  be  urged  in  justifi- 
cation of  every  crime  known  to  the  law — ^for  eveiy  man  might  be 
said,  and  truly,  not  to  commit  any  crime  except  under  the  influ- 
ence  of  some  Irresistible  impulse.  '^SometMng  more  than  this  was 
necessary  to  justify  an  acquittal  on  the  ground  of  insanity,  and  it 
would  be  therefore  for  the  jury  to  say  whether,  taking  into  con- 
sideration all  that  the  surgeon  had  said,  which  was  entitled  to  great 
weight,  the  impulse  under  which  the  prisoner  had  committed  this 
deed  was  one  which  altogether  deprived  him  of  the  knowledge 
that  he  was  doing  wrong.  Could  he  distinguish  between  right 
and  wrong  ?     Reliance  was  placed  on  the  desire  to  commit  suicide. 
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but  that  did  not  ijways  evidence  insanity.  And  here  the  prisoner 
was  led  to  attempt  his  own  life^  by  the  pressure  of  a  real  substan- 
tial fact  clearly  apparent  to  his  perceptiye  organs^  and  not  by  any 
unsubstantial  delusion.  The  fact,  howeyer,  must  be  taken  into 
the  account^  for  it  might  have  had  a  serious  effect  on  the  mind  of 
the  prisoner,  as  also  the  absence  of  any  attempt  to  escape  from 
justice,  and  the  want  of  all  sense  of  sorrow  and  regret  immediately 
after  the  death  of  his  wife,  contrasted  with  his  more  natural  state 
of  mind  afterwards  when  he  felt  and  expressed  regret  and  sorrow 
for  his  act.  These  circumstances  ought  all  to  be  taken  into  consi- 
deration ;  but  it  was  difficult  to  see  how  they  could  establish  the 
plea  of  insanity  in  a  case  where  there  was  a  total  absence  of  all 
delusion. 

Ghiiliy — Sentence  of  death  passed,  {a) 


Bbo. 
p. 

Barton. 

Ifuanity — 
Murder, 


NORFOLK  CIRCUIT. 

HUKTINGDOKSHIBE   SuMMlBB  ASSIZBS,    1848. 

Sv/Khtingdoriy  July  21. 

(Before  Babon  Pabke.) 
Reg.  v.  Wood. 

Larceny  by  finding^-^Bank  note. 

Where  lost  property  is  found,  the  appropriation  of  it  by  the  finder  is 
not  larceny,  unless  he  knew,  or  had  reasonable  means  of  ascertaining, 
the  ovmer, 

Qucere,  whether,  in  the  case  of  a  bank  note,  the  finder  can  be  indicted  for 
felony  on  the  proof  that,  though  he  did  not  know  the  ovmer  when  he 
found  the  note,  he  did  know  him  before  he  put  it  offf 

rpHB  prisoner  was  indicted  for  stealing  a  promissory  note  for  Rbo.  v.  Wood. 

*    '  the  payment  of  hi.,  the  property  of  Samuel  Brown.  

Worlleage,  for  the  prosecution,  proved  that  the  note  in  question,  ^"2!!^^ 
a  country  bank  note  for  5Z.,  was  dropped  by  the  governess  of  the 
prosecutor  on  the  road  from  his  house  to  Somersham,  where  the 
prisoner  lived.  Soon  after  the  lady  discovered  her  loss  she  returned 
along  the  road,  but  could  not  find  any  trace  of  the  note ;  and  the 
fact  and  particulars  of  the  loss  were  communicated  to  the  prisoner 
and  others  on  the  same  evening  at  a  late  hour,  and  on  the  follow- 
ing morning  also.  In  the  course  of  the  day  after  the  loss  the  pri- 
soner changed  the  identical  51.  note,  which  he  stated  he  had  found; 
and  when  he  was  taken  into  custody  on  the  charge  of  stealing  it, 
he  repeated  that  statement. 

(a)  It  appears  that  Id  this  case  the  prieoDer  has  been  repriered. 


Jindmg. 
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Rbo.  p.  Wood.     When  called  on  for  his  defence^  the  priBono!  fitated  that  he  had 

~"       found  the  note.  » 

jj^^/'  PabeEj  B.  in  somming  up  the  case  to  the  jnry^  observed  that 
there  could  not  be  any  felonioos  appropriation  of  lost  property  un- 
less the  finder  knewj  or  had  reasonable  means  of  ascertaining^  who 
was  the  owner  of  it.    In  this  case  it  would  be  a  question  for  the  ^ 

jury^  whether  the  finder  of  a  note  payable  to  bearer^  and  having  no  i 

mark  of  ownership  about  it^  could  be  said^  at  the  time  of  finding  it, 
necessarily  to  knoWj  or  have  the  means  of  discovering,  the  owner. 
If  they  thought  that  he  could  not  know  who  the  owner  was,  they 
ought  to  come  to  the  conclusion  that  the  prisoner  when  he  found 
and  appropriated  the  note  did  not  commit  a  felony.  But  there  was 
another  question  on  which  the  jury  should  give  their  opinion,  and 
that  wasj  whether  at  the  time  the  prisoner  changed  the  note  he 
knew  or  had  reasonable  grounds  for  believing  that  the  prosecutor 
was  the  owner  of  it  and  had  lost  it.  The  answer  to  this  question 
was  desirable,  in  order  to  raise  the  point  whether  the  acquisition  of 
a  knowledge  of  the  ownership,  in  the  interval  after  the  finding  and 
before  the  putting  oflf  of  the  note,  made  any  difference  m  the  case. 
As  at  present  advised,  he  would  direct  the  jury  as  a  matter  of 
law  to  find  the  prisoner  guilty  of  felony,  if  they  thought  he  knew 
who  the  owner  was  before  he  put  off  the  note,  and  then  the  ques- 
tion might  be  reserved  for  future  discussion.  If  they  should  find 
the  prisoner  guilty  on  this  ground  alone,  he  would  consider 
whether  such  a  verdict  ought  to  stand,  or  whether  its  propriety 
should  be  canvassed  before  the  assembled  judges. 

The  jury  found  that  the  prisoner  did  not  know  when  he  found 
the  note  who  was  the  owner;  but  that  he  did  know  who  was  the 
owner  when  he  put  it  off. 

Pabee,  B.  then  directed  a  verdict  of  guilty  to  be  entered,  as 
the  result  of  that  special  finding,  but  deferred  sentence. 

On  the  following  day  the  prisoner  was  brought  up,  and 

Pabks,  B.  ordered  him  to  be  discharged  on  entering  into  his 
own  recognisances  to  come  up  and  receive  the  judgment  of  the 
court  at  the  ensuing  assizes,  if  the  judges  should  in  the  mean 
time  think  the  conviction  correct. 

Chdltym 
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Cambhidgsshise  Summer  AssizeSj  1848. 

Oambridgey  July  22. 

(Before  Maule^  J.) 

Bbq.  v.  Wabd.  {a) 

Perjury  in  the  County  Court — Evidence, 

An  indictment  for  perjury  before  the  Judge  of  the  County  Court  alleged  thai  a 
plaint  being  entered  against  the  defendant  in  a  certain  County  Court  at  W„ 
duly  constituted  by  order  in  council  under  the  statute,  he  appeared  and  wob 
examined,  and  gave  certain  false  evidence,  4^. 

Held,  lat.  That  the  fact  of  the  defendant's  appearance  might  he  proved 
hy  parol  iestinumy,  though  it  appeared  that  it  was  entered  in  a  minute- 
book. 

2nd.  That  the  appearance  of  the  defendant  dispensed  with  the  necessity  oj 
proving  the  summons. 

Srd.  That  the  proceedings  and  evidence  might  be  proved  unthout  the  produce 
tion  of  the  minute-book,  the  judge  having  summary  jurisdiction. 

4th.  That  the  allegation  of  the  constitution  of  the  court  by  an  order  in  council 
might  be  proved  by  the  judge  himself  by  showing  that  the  judge  acted  in 
that  capacity,  and  in  examination  of  the  act  in  question. 

PEBJUEY. — ^The  indictment  stated  that  there  being  a  certain 
plaint  lodged  against  the  defendant  by  one  A.  B.  of  Emneth^  w^rd. 
in  the  Cambridge  County  Court,  at  Wisbeach,  before  J.  D.  Bur- 
naby,  Esq.,  the  judge  of  the  same,  in  August,  1847,  the  same 
came  on  to  be  heard,  tried,  and  determined  in  the  said  court  by 
the  said  judge,  and  that  in  the  course  of  the  said  trial  it  became 
and  was  a  material  question  whether  the  prisoner  had  been  at 
Hunterham,  working  on  the  railway  from  the  15  th  of  May  to  the 
10th  of  June,  1847,  and  had  not  during  all  that  time  been  at  Em- 
neth,  or  within  ten  miles  of  it,  and  that  the  defendant  being  duly 
sworn,  &c.,  knowing,  wilfully ,'and  falsely  did  depose  and  swear 
that  he  had  been  at  Hunterham  at  work  on  the  railway  from  the 
said  15th  of  May  to  the  said  10th  of  June,  1847,  and  had  not  been 
within  ten  miles  of  Enmeth  during  that  interval,  whereas  in  truth 
and  in  &ct,  &c.  &e.  &c. 

Palmier,  for  the  prosecution,  proved  by  the  clerk  of  the  County 
Court  that  snch  a  plaint  had  been  filed,  and  he  proposed  to  give 
parol  proof  of  the  proceedings  at  the  trial ;  but  it  appearing  that 
there  was  a  minute-book  wherein  were  entered  the  plaints,  the 
iqppearanoe  of  the  parties,  and  the  result  of  the  trial, 

(a)  Reported  hj  J.  B.  Dasxvt,  Esq.,  Barristor-at-LftW. 
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Reg.  OoVfChy  for  the  prisoner,  submitted  that  it  was  necessary  for  the 

^-  prosecution  to  produce  that  book.   Theclerkhad  admitted  that  there 

^^^'  was  such  a  book  kept  by  him,  and  that  it  ought  to  contain,  and  did 
Perjury—  Contain,  an  entry  of  the  plaint  and  of  the  appearance  of  the  defendant 
Evidence,  thereto.  The  indictment  contained  an  express  allegation  of  the 
existence  of  the  plaint  and  the  appearance  of  the  prisoner,  and 
those  facts  ought  to  be  proved  by  the  best  evidence  applicable  to 
the  case.  The  proceedings,  too,  were  eatered  in  this  book ;  that  is 
to  say,  the  result,  and  it  might  be  that  the  book  itself  would  not 
be  admissible,  unless  it  contained  the  evidence  taken  at  the  trial. 
The  alleged  perjury  could  not  be  proved  by  parol  if  it  was  taken 
down  by  the  judge,  as  it  ought  to  be,  or  by  his  clerk,  in  the  book. 
In  addition  to  these  objections,  the  prosecutor  was  bound  to  prove 
that  the  defendant  was  summoned  to  appear,  that  being  a  ne- 
cessary step  in  order  to  give  the  judge  jurisdiction  over  the 
matter. 

Palmer  contended,  that  therewas  nothing  in  any  of  the  objections. 
In  the  first  place,  the  judge  had  a  summary  jurisdiction.  He  need 
not  take  down  a  word  of  the  evidence  unless  he  deemed  it  advisable 
to  do  so.  The  book  would  not,  therefore,  necessarily  contain  that 
evidence,  but  the  perjury  would  be  proved  by  the  judge  from  his 
rough  notes  hereafter.  Then,  as  to  the  summons,  the  appearance 
of  the  defendant  obviates  the  necessity  of  proving  that ;  and  as  to 
proof  of  the  appearance,  that  is  a  fact  which  may  be  proved  by 
any  one  present  who  saw  him,  without  the  production  of  the 
minute-book,  which  no  doubt  would  contain  an  entry  of  the  fact 
in  the  regular  course  of  the  proceedings. 

Maulb,  J. — ^I  think  the  want  of  proof  of  summons  is  answered 
•by  the  fact  of  the  defendant's  appearance,  which  may  be  proved  by 
parol.     That  is  sufficient  to  carry  the  case  on,  but  u  it  should  be 
necessary  I  will  reserve  the  other  points. 

Emdence  received. 

Palmer  then  proposed  to  prove  the  allegation  in  the  indictment 
that  the  County  Court  at  Wisbeach  was  duly  constituted  under 
the  Small  Debts  Act,  by  putting  in  the  Gazette  of  February  15, 
1846. 

Ootich,  the  proper  way  to  prove  the  constitution  of  the  court 
is  by  putting  in  the  Order  of  the  Queen  in  Privy  Council  to  that 
effect  on  the  15th  of  March.  Th6  Gazette  now  tendered  would 
not  prove  the  order  even  if  it  contained  it,  which  it  does  not.  It 
merely  contains  an  announcement  of  the  intention  of  Her  Majesty 
to  make  the  order  in  question  on  the  15th  of  March,  such  notice 
being  required  by  the  act.  The  prosecutor  must  therefore  go  on, 
not  only  to  prove  the  notice  by  this  Gazette,  but  also  the  order 
which  was  afterwards  issued  in  pursuemce  of  it,  before  he  can 
consider  that  he  has  proved  the  constitution  of  the  court,  and  the 
appointment  of  Mr  Bumaby  as  its  judge.  It  might  be  that 
Mr.  Bumaby  was  a  judge  of  a  County  Court  of  a  totally  different 
jurisdiction  from  those  created  by  this  act. 
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Palmer,  contr^. — The  allegation  need  not  be  proved  in  the  strict 
manner  contended  for.  It  is  enough  if  we  show  that  Mr.  Burnaby 
acted  as  the  judge  of  a  County  Court;  and  that  we  can  do 
readily.  That  would  substantially  prove  the  allegation  that  the 
court  was  constituted  by  an  order  in  council. 

Maule,  J. — ^The  Gazette  is  clearly  the  wrong  one^  at  all  events ; 
but  it  is  unnecessary  to  go  into  the  pointy  for  I  agree  with  Mr. 
Palmer  that^  proof  that  Mr.  Burnaby  acted  in  the  capacity  of 
judge  of  this  court,  in  pursuance  of  and  under  the  County  Courts 
Act,  will  suffice.  It  is  just  something  to  go  to  the  jury  in  proof 
of  the  substance  of  the  allegation,  which  ought  to  be  proved 

Evidence  received. 

Mr.  Burnaby  was  then^xamined,  and  the  case  having  gone  to 
the  jury  on  the  merits. 

The  prisoner  was  convicted. 


Bbq. 

V, 

Ward. 

Perjury — 
Evidtnce. 


HOME  CIRCUIT. 
Kbkt  Sumhsb  Assizes,  1848. 
(Before  Colthan,  J.) 
Reg.  v.  Willmett.  {a) 

Possession  of  naval  stores — 9  ^  10  Will,  8,  c.  41. 

The  hare  possession  of  marked  naval  stores  does  not  render  a  person 
liable  to  be  convicted  under  9  ^  10  Will.  3,  c.  41,  if  he  be  ignorant 
that  the  stores  are  so  marked. 

A  defendant  charged  with  the  possession  of  two  lots  of  marked  naval 
stores  produced  at  his  trial  two  certificates  in  respect  of  the  different 
lots,  signed  respectivehf  by  the  Commodore  Superintendent  of  the  Wool' 
wick  Dockyard  and  the.  Secretary  to  the  Board  of  Ordnance:  the 
former  having  been  granted  to  the  person  of  whom  Ae  defendant  pur^ 
chased,  the  latter  to  the  defendant  himself. 

Held,  that  these  certificates,  though  not  strictly  in  accordance  with 
9  ^  10  WiU,  8,  c.  41,  ss.  2,  4,  were,  nevertheless,  an  answer  to-  the 
charge. 

THE  defendant  was  indicted  under  the  stats.  89  k  40  Geo.  3, 
c.  89,  s.  1,  and  9  &  10  Will.  3,  c.  41,  s.  2.     The  indictment 
contained  three  counts,  the  first  and  second  framed  upon  the  former,    ^"'""*^' 
the  third  upon  the  latter,  statute.  As,  however,  the  evidence  failed  Pommim  qf 
entirely  upon  the  first  two  counts  of  the  indictment,  it  is  only  *•<"'<*'  '^^"'^^ 
necessary  to  revert  to  the  third  count,  which  charged  the  defendant  ^  ^  ^^  ^xT  '' 
with  having  in  his  possession  a  piece  of  canvas,  several  wooden 

(a)  Beportod  by  Paul  Pabmsli^  Esq.,  BuTiBter-at-Lftw. 


Rig. 

V. 
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^'^-        blocks^  some  copper  sheathing^  and  a  number  of  nails  and  oiher  old 

WiLLKBrr.    n^^tal  articles  of  small  value^  marked  in  ihe  manner  described  in  the 

— ^        act,  the  defendant  not  being  a  contractor  with  Her  Majesty's  prin- 

J^l^^'^^^  cipal  officers  or  commissioners   of  the  navy,  ordnance,  Ac,  or 

9  4^  10  Will  8,  employed  by  such  contractor,  Ac. 

c  41.  It  appearod  that  the  defendant  was  a  marine-store  dealer  in  a 

large  way  of  business  at  Chatham,  and  the  articles  mentioned  in 
the  indidanent  were  found  in  various  parts  of  the  defendant's  shop 
and  warehouse,  mixed  up  with  a  number  of  other  articles  of  a 
.  similar  description  which  did  not  appear  ever  to  have  borne  any 
government  mark,  or  ever  to  have  been  government  property. 
With  respect  to  the  piece  of  copper  sheathing,  which  was  valued  at 
about  2s.  6d.,  it  appeared  from  the  ev^ence  of  the  defendant's 
foreman  (who  was  called  upon  the  part  of  the  nrosecution),  thatit 
had  come  to  the  defendant's  warehouse  donblea  up  in  a  snuJl  com- 
pass  and  concealed  in  the  middle  of  a  bundle  of  rope-yam  and 
other  matters,  commonly  called  shakings,  from  some  person  at 
Sheemess,  who  had  sent  the  bundle  for  sale.  The  witness  stated 
that  the  bundle  was  bought  by  weight,  that  he  himself  weighed  it, 
and  that  it  weighed  about  tnree-quarters  of  a  cwt.,  the  price  of 
which  would  be  little  more  than  Ss.  6d.  He  stated  also,  that  the 
defendant  was  not  present  when  the  bundle  was  opened ;  that  the 
piece  of  sheathing  was  thrown  on  one  side,  and  as  he  believed  had 
never  been  seen  by  the  defendant. 

At  the  close  of  the  C€kse  for  the  prosecution, 

M.  Ohambers  and  BcdlanUne,  for  the  defendant,  submitted  that 
the  prosecution  had  failed,  there  being  no  evidence  that  the  de- 
fendant had  knowingly  and  wilfully  had  the  stores  in  his  possession. 
They  contended  that  the  onus  of  showing  fraud  or  misconduct 
upon  the  part  of  the  defendant  lay  on  the  prosecutors  ;  that  here 
the  first  presumption  was  in  the  defendant's  favour,  inasmuch  as  he 
was  a  marine-store  dealer,  carrying  on  a  trade  well  known  to  the 
law  and  regulated  by  special  acts  of  Parliamentj  and  the  articles 
found  upon  his  premises,  and  in  respect  of  which  he  was  indicted, 
were  very  old  and  of  small  value,  and  such  as  in  the  course  of  his 
trade  would  come  to  him  in  a  regular  and  legal  way.  They  re- 
ferred to  an  anonymous  case  in  Foster's  Cr.  L.  439,  and  to  M.  v. 
Bcmhs,  1  Esp.  145. 

GoLTMAN,  J.  thought  that  it  was  a  (question  for  the  jury  whether 
the  defendant  knowingly  had  in  his  possession  marked  stores 
without  legal  excuse. 

M.  Ohambers  then  addressed  the  jury,  and  insisted  that  it  was 
essential  that  the  prosecutors  should  make  out  that  the  defendant 
could  not  have  come  by  the  stores  honestly,  and  that  the  question 
for  them  to  consider  was,  whether  the  defendant  came  to  the  pos- 
session of  the  stores  without  any  fraud  or  misbehaviour  on  his  part. 

Petersdorff  Bui  0.  Pollock,  for  the  Grown,  intimated  that  they 
should  contend  that  under  this  statute  the  jury  were  bound  to  con- 
vict the  defendant  if  the  stores  were  found  in  the  possession  and 
under  the  control  of  the  defendant^  unless  he  produced  a  certificate 
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in  conformity  with  stat.  9  &  10  Will.  8,  o.  41,  a.  4.    They  mentioned       »«»• 
that  the  Beeorder  of  London  had  so  ruled  in  several  unreported    wyr^T^ 
cased  tried  at  the  Central  Crinunal  Court.  

CoLTMAN,  J. — The  reported  case  in  Foster  is  upon  this  very  ^V^j^y 
statute.     It  is  unsafe  to  rely  upon  the  mere  recollection  of  unre-  e^yjo'^aT 
ported  cases.     The  jury  must  say  whether  the  marked  stores  were       c.  4i. 
in  the  defendant's  possession  knowingly. 

Several  witnesses  were  then  called  in  support  of  the  defence. 
The  evidence  of  some  of  them  was  to  the  effect,  that  in  govern- 
ment sales,  both  by  the  Admiralty  and  the  Ordnance,  nails  and 
other  pieces  of  metal  of  small  value,  and  blocks,  such  as  those  in- 
cluded in  the  indictment,  were  firequently  sold,  mixed  up  with 
other  articles,  and  without  any  certificate  being  given  by  the  com- 
missioners ;  and  some  express  evidence  was  pven  [that  the  canvas 
mentioned  in  the  indictment  had  been  sold  (with  other  articles)  - 
from  the  Woolwich  Dockyapd  to  a  person  named  Ledger,  and  by 
Ledger  sold  to  the  defendaJit,  Upon  the  sale  to  Ledger  a  certificate 
had  been  granted  him,  not  under  the  hand  and  seal  of  three 
commissioners  of  the  navy,  as  required  by  9  &  10  Will.  3,  c.  4l,  s.  4, 
but  signed  by  Commodore  Sir  James  J.  G.  Bremer,  K.O.B.,  K.O.H., 
superintendent  of  the  Woolvnch  Dockyard.  Ledser  had  not  given 
any  certificate  under  his  own  hand  or  seal  to  the  defendant.  Fc^her 
evidence  wa3  gived  to  show  that  some  of  the  same  metal  articles 
had  been  purchased  by  the  defendant  ata  sale  made  by  the  authority 
of  the  Board  of  Ordnance,  and  a  certificate  was  produced  for  these 
signed  by  Bichard  Byham,  secretary  to  theBoard  of  Ordnance,  but 
not  under  the  hand  and  seal  of  three  principal  officers  or  commis- 
sioners, as  required  by  the  act. 

Petersdofff  replied  generally  for  the  Crown,  and  with  regard  to 
these  certificates,  called  upon  the  jury  to  reject  them,  as  furnishing 
no  legal  answer  to  theindictment,  inasmuch  as  they  did  not  amount 
to  the  only  excuse  allowed  by  the  statute. 

CojLTXANj  J.  to  the  jury.— *The  only  question  for  you  now  is,  as  Jn^gmtnt 
to  the  property  found  upon  thedefendant'sown  premises.  A  man  is 
not  criminally  responsible  for  the  acts  of  his  servants,  and  if  his 
servants  improperly  receive  into  his  warehouse  articles  marked  with 
the  broad  arrow,  without  his  knowledge,  he  is  not  responsible.  If 
the  defendant  himself  purchased  any  of  these  articles  to  which  the 
certificates  do  not  apply,  knowing  them  to  be  marked  with  the 
broad  arrow,  then  he  is  liable  to  be  convicted,  but  not  otherwise. 
Unless  the  goods  were  upon  his  premises  with  his  knowledge,  they 
were  not  in  his  possessionat  all.  The  account  given  of  the  sheathing, 
if  true,  illustrates  what  I  say,  that  it  is  not  everything  found  upon 
the  defendant's  premises  wmch  can  be  said  to  be  in  his  possession. 
With  regard  to  the  two  certificates,  although  they  are  not  strictly 
in  conformity  with  the  act,  the  Government  ought  not  to  dispute 
their  validity.  If  they  apply  to  any  part  of  these  stores,  so  far  as 
they  apply  uiey  justifv  the  possession  by  the  defendant,  and  you 
ought  not  to  be  askea  for  a  conviction  in  spite  of  them.  With 
regard  to  the  o^er  ar^desj  the  quostioi;!  is^  had  the  defendant 
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possession  of  them^  that  is^  was  he  aware  of  them  f  If  you  think 
that  it  is  not  proved  that  he  knew  they  were  there^  or  that  it  is  not 
proved  that  he  knew  they  were  marked  with  the  broad  arrow,  it 
will  be  your  duty  to  acquit  him. 

Verdict — Not  guiUy. 


Bbo. 

V. 
LaOHABD. 

False 


CENTRAL  CRIMINAL  COURT. 

Decxhbsb  Ssssion,  1847. 

December  18. 

Rbg.  v.  Leonabd.  (a) 

FcUse  pretencea-^Etndence-^IndictmerU, 

On  an  indictment  for  false  pretences,  it  was  proved  that  the  prisoner  was 
foreman  to  the  prosecutor,  and  that  as  such  foreman  it  toas  his  duty 
to  keep  an  account  of  the  work  done  by  the  men,  and  to  obtain  at  the 
end  of  the  week  a  cheque  from  Ms  master  for  the  sum  due  to  the  men 
for  wages,  and  pay  them  accordingly.  On  the  day  in  question  he  de^ 
manded  and  received  a  cheque  for  a  larger  amount  than  the  correct 
one,  alleging  that  such  larger  amount  was  due,  and  he  appropriated 
the  balance  to  his  own  use. 

Held,  that  the  evidence  supported  the  charge, 

Qucere  whether  an  indictment  which  dkarges  the  defendant  with  having 
obtained  an  order  for  the  payment  of  money  with  intent  to  cheat  and 
defraud  the  prosecutor  of  part  of  the  prooeedB  of  the  same  is  within 
the7  ^S  Geo,  4,  c.  29,  5.  53  ? 

THE  first  count  of  the  indictment  alleged^  that  the  said  John 
Leonard  was  in  the  service  and  employmentof  oneEIi  Richards^ 
and  that  it  was  the  duty  of  the  said  John  Leonard^  as  such  servant^ 
to  keep  and  render  to  the  said  Eli  Richards^  a  true  and  correct 
account  of  the  work  done  and  performed  by  divers  workpeople 
employed  by  the  said  Eli  Richards^  in  the  way  of  his  business ; 
and  that  the  said  John  Leonard^  being  an  evil-disposed  person^ 
and  contriving  and  intending  to  cheat  and  defraud  the  said  EU 
Richards  of  his  moneys  and  property^  on  the  1 2th  of  November^ 
1847,  with  force  and  arms,  at  the  parish  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  unlawfully  and  knowingly  did 
falsely  pretend  to  the  said  Eli  Richards,  that  the  account  kept  by 
him  the  said  John  Leonard,  of  the  work  done  by  divers  work- 
people  in  the  service  of  the  said  Eli  Richards  during  the  week 

(a)  Reported  by  B.  C  RoBnaoM,  Esq.,  Barrister-At-LftW. 
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ending  on  the  1 2th  of  November,  then  instant,  was  a  true  and  cor-        Rw>. 
rect  aocoont  of  the  work  done  by  them  for  and  on  account  of  the     l,jo^ard. 

said  Eli\Richards,  and  that  the  sum  of  142.  1^.  2d.  was  due  in        

respect  of  work  performed  for  and  on  account  of  the  said  Eli  False 
Bichards  during  thesaidweek,by  meansof  whichsaidfalse  pretences  p»"«<««<^- 
the  said  John  Leonard  did  then  and  there  unlawfully  and  fraudu- 
lently obtain  of  and  from  the  said  Eli  Richards  an  order  for  the 
payment  of  money,  to  wit,  for  the  payment  and  of  the  value  of 
141.  Is,  2d.,  the  property  of  the  said  Eli  Bichards,  with  intent  to 
cheat  and  defraud  him  of  the  same.  Whereas  the  account  kept  by 
him,  the  said  John  Leonard,  of  the  work  done  by  divers  work- 
people in  the  service  of  the  said  Eli  Richards  during  the  week 
ending  on  the  1 2th  of  November  then  instant,  was  not  a  true  and 
correct  account  of  the  work  done  by  them  for  and  on  account  of 
the  said  Eli  Richards.  And  whereas  the  sum'  of  14!.  1^.  2d.  was 
not  then  due  in  respect  of  work  performed  for  and  on  account  of 
the  said  Eli  Richards  during  the  said  week  against  the  form  of 
the  statute,  &c. 

2nd  Count. — That  the  said  John  Leonard  being  such  servant  2Qd  oouot. 
and  such  being  his  duty  as  in  the  first  count  mentioned,  afterwards, 
to  wit,  on  the  19th  of  November,  in  the  year  aforesaid,  with  force 
and  arms,  &c.,  unlawfuUy  and  knowingly  did  falsely  pretend  to 
the  said  Eli  Richards,  that  the  account  kept  by  him,  the  said  John 
Leonard,  of  the  work  done  by  the  said  William  Triplett  during  the 
week  ending  on  the  said  19th  of  November,  was  a  true  and  correct 
account  of.  the  work  done  by  him,  the  said  William  Triplett,  for 
and  on  account  of  the  said  Eli  Richards,  and  of  the  money  due  to 
him,  the  said  William  Triplett,  and  that  the  said  William  Triplett 
was  entitled  to  the  sum  of  11.  48.  8d.  for  the  work  performed  by 
him  for  and  on  account  of  the  said  Eli  Richards  during  the  said 
last-mentioned  week,  by  means  of  which  said  false  pretences  in  this 
count  mentioned,  the  said  John  Leonard  did  then  and  there  un- 
lawfully and  fraudulently  obtain  of  and  from  the  said  Eli  Richards 
one  order  for  the  payment  of  money,  to  wit,  for  the  payment  and 
of  the  value  of  16Z.  12s.  Sd.  the  property  of  the  said  Eli  Richards, 
with  intent  to  cheat  and  defraud  him  of  part  of  the  proceeds 
thereof,  to  wit,  of  the  sum  of  6a.  6d.  Whereas  the  said  last- 
mentioned  account  kept  by  the  said  John  Leonard  of  the  work 
done  by  the  said  William  Triplett,  during  the  week  ending  on  the 
said  19th  of  November,  was  not  a  true  and  correct  account  of  the 
work  done  by  him  for  and  on  account  of  the  said  Eli  Richards,  and 
of  the  money  due  to  the  said  William  Triplett.  And  whereas  the 
said  William  Triplett  was  not  entitled  to  the  sum  of  11.  48.  Sd.  for 
the  work  performed  by  him  the  said  William  Triplett,  for  and  on 
account  of  the  said  EU  Richards  during  the  said  last-mentioned 
week,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

8rd  Count.  — ^That  the  said  John  Leonard  being  such  servant,  and  3rd  count, 
such  being  his  duty,  as  in  the  first  count  mentioned,  afterwards, 
to  wit,  on  the  26th  day  of  November,  in  the  year  aforesaid,  with 
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Bm«  force  and  arms,  &e.,  milswfbny  and  knowmglj  did  fidaafy  pretend 
UoLbd  ^  ^^  ^^  ^^  Bichardfl  that  die  account  l^pt  by  liim,  die  said 
_!!.  '  John  Leonard,  of  the  work  done  by  the  said  WiDuum  Triplett  and 
FaiM  one  Berjamin  Triplett  during  the  week  ending  the  said  26fth  cf 
November,  was  a  true  and  correct  account  of  the  work  done  by 
them,  the  said  WiJliam  Triplett  and  Benjamin  Triplett,  for  and  on 
account  of  the  said  Eli  Bichards,  and  of  the  money  due  to  them,  tke 
said  William  Triplett  and  Benjamin  TripleU ;  and  that  tlie  said 
William  Triplett  and  Benjamin  Triplett  were  entitled  to  the  snm 
of  21.  1 8.  for  the  work  performed  by  them  for  and  on  account  of  the 
said  Eli  Bichards  during  the  said  last-mentioned  week,  by  means  of 
which  said  false  pretences  in  this  count  mentioned,  d&e  said  John 
Leonard  did  then  and  there  unlawfully  and  fraudulently  obtain  of 
and  from  the  said  Eli  Bichards  an  order  for  tiie  payment  of  money, 
to  wit,  of  the  value  of  14L  16s.  Id.  the  property  of  the  said  Eli 
Bichards,  with  intent  to  cheat  and  defiraud  him  of  part  of  the  pro- 
ceeds thereof,  to  wit,  of  the  sum  of  8«.  9(i. ;  whereas  the  said  last- 
mentioned  account  kept  by  him,  the  said  John  Leonard,  of  the 
work  done  by  the  said  William  Triplett  and  Benjamin  Triplett 
during  the  week  ending  on  the  said  26th  of  November,  was  not  a 
true  and  correct  account  of  the  work  done  by  them,  for  and  on 
account  of  the  said  Eli  Bichards,  and  of  the  money  due  to  the  said 
William  Triplett  and  Benjamin  Triplett ;  and  whereas  the  said 
William  Triplett  and  Benjamin  Triplett  were  not  entitled  to  the 
sum  of  21.  \8.  for  the  work  performed  by  them,  the  said  William 
Triplett  and  Benjamin  Triplett  for  and  on  account  of  the  said  Eli 
Bichards,  during  the  said  last-mentioned  week,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 
The  4th  count  was  to  the  same  effect. 

It  was  proved  upon  the  trial  that  the  prosecutor  engaged  the 
prisoner  as  foreman  over  the  men  employed  by  him,  and  that  it 
was  the  prisoner's  duty  to  keep  an  account  of  the  work  the  men 
performed,  and  of  the  wages  due  to  them,  and  on  the  Friday  in 
eac&  week  to  lay  before  the  prosecutor  an  account,  showing  the 
amount  earned  by  each  workman,  upon  which  the  prosecutor  gave 
him  a  cheque  upon  his  bankers  for  the  total  sum  so  shown  to  be 
due  to  the  several  workpeople  for  the  week's  work.  In  support 
of  the  first  count  it  was  proved  that  the  prisoner  made  out  and 
produced  to  the  prosecutor  an  acconnt,  by  which  it  appeared  that 
the  total  amount  due  and  payable  on  the  12th  of  November,  was 
14Z.  la.  2(2.,  and  that  the  sum  included  a  Seilse  charge  of  Is.  which 
was  not  in  fistct  due. 

That  the  prosecutor,  confiding  in  the  accuracy  of  the  account, 
gave  the  prisoner  a  cheque  for  14Z.  Is.  2d.  which  the  prisoner  im« 
mediately  cashed,  and  applied  the  said  sum  of  7«.  to  his  own  usoj 
but  properly  disposed  of  the  remainder. 

The  second  count  was  supported  by  similar  evidence,  and  had 
reference  to  a  cheque  of  16Z.  \2s.  8(2.  obtained  by  the  prisoner  on 
the  19th  of  November,  out  of  which  he  applied  to  his  own  use  the 
sum  of  Qs.  6(2.  falsely  stated  in  bis  aoconnt  to  be  doe  to  one 
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William  Triplett^  the  prisoner  applying  the  remainder  of  the  pro* 
oeeds  properly  in  payment  of  the  workmen  to  whom  the  respective 
snms  charged  were  due.  Evidence  was  also  given  in  support  of 
the  third  and  fourth  counts. 

BaJla/atiney  for  the  prisoner^  submitted  that  under  the  first  count 
the  evidence  did  not  disclose  any  offence  Mrithin  the  7  &  8  Qcoo. 
4ij  c.  29^  s.  53^  and  that  under  the  second^  thirds  and  fourth  counts 
the  prisoner  could  not  be  convicted^  inasmuch  as  the  act  stated 
that  whoever  should  receive  any  valuable  security  with  intent  to 
cheat  and  defiraud  the  owner  of  the  same,  should  be  subject  to  a 
certain  punishment.  Here  the  proof  was  of  an  intent  to  cheat 
the  prosecutor  of  only  a  portion  of  the  sum  received. 

Bodkin,  for  the  prosecution^  having  replied^  the  Recorder  de- 
clined to  stop  the  case^  but  reserved  the  points  for  the  considera- 
tion of  the  judges. 

The  prisoner  was  convicted^  imd  the  case  having  been  referred 
to  the  fifteen  judges,  the  following  communication  was,  in  the  last 
June  Session^  received  firom  Mr.  Justice  Williams  by  the  learned 
Becorder : — 

"  The  case  of  The  Queen  v.  John  Leonard,  came  under  the  con- 
sideration of  the  judges  on  Saturday  IsTst^  on  the  point  reserved 
by  you  for  their  consideration. 

^'  They  were  unanimously  of  opinion  that  the  conviction  was 
ri^ht.  But  as  to  all  the  counts^  except  the  firsts  the  judges  enter- 
tained some  doubt  whether  an  objection  might  not  be  maintain- 
able in  respect  of  the  intent  being  laid  to  defraud  the  prosecutor 
of  part  of  the  valuable  securitjy  (the  statute  using  the  words 
'  obtain^  &c.^  any  valuable  security  with  intent  to  cheat  or  defraud 
any  person  of  the  same/  The  judges,  therefore,  suggest  to  you 
the  propriety  of  passing  a  sentence  on  the  first  count  separately, 
and  of  afterwards  adjudging  separately  a  punishment  on  the 
Bnbsequent  counts,  to  endure  for  a  period  of  time  concurrent 
with,  and  not  exceeding  the  duration  of  punishment  in  respect 
of  the  first  count. 


Beg. 

V. 

Lbomabd. 

FaiM 
pretencet. 
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CENTRAL  CRIMINAL  COURT. 
July  7,  1848. 
(Before  the  Lobd  Chief  Justicb  Wildb.) 

Reg.  v.  SHARPi.(a) 

Eiot. 

If  persons  are  assembled  together  to  the  number  of  three  or  more,  and 
speeches  are  made  to  those  persons  to  excite  and  inflame  them,  with  a 
view  to  incite  them  to  acts  of  violence,  and  if  (hat  same  meeting  is  so 
connected,  in  point  of  circumstances,  with  a  svbsequent  riot  that  you 
cannot  reasonably  sever  the  latter  from  the  incitement  that  was  used,  those 
who  incited  are  guilty  of  the  riot,  although  they  are  not  present  when  it 
occurs, 

Bbo.    .    T^HB  defendant  was  indicted  for  sedition^  and  also  for  riot.     It 

^'  -■-      was  proved  that,  abont  three  or  four  o^clock  on  the  day  in 

Sharpk.      question,  he  had  ckddressed  a  very  large  assemblage  of  persons  in 

Riot.  tne  neighbourhood  of  Bishop  Bonner's  fields,  and  had  used  very 
exciting  and  inflammatory  language.  At  the  close  of  his  speech 
he  begged  the  assembly  to  meet  again  at  five  o'clock,  when  he 
woold  again  address  them.  The  second  meeting  took  place,  and 
defendant  spoke  and  went  away.  The  mob  shortly  afterwards 
dispersed  in  difierent  directions ;  but  a  large  party  of  them  moved 
towards  a  church,  in  which  several  policemen  had  been  stationed, 
and  they  began  throwing  stones,  and  conducting  themselves  in  a 
very  violent  manner.  The  defendant  was  not  seen  upon  the 
^ound  after  he  had  spoken  the  second  time. 

Wilhine,  Serjt.  (Mrith  him  J5.  C.  Robinson) ,  for  the  defendant, 
contended  that,  under  these  circumstances,  he  could  not  be  con- 
victed of  the  riot. 

Wilds,  C.J.  (in  summing  up). — If  persons  are  assembled  to- 
gether to  the  number  of  three  or  more,  and  speeches  are  made  to 
those  persons  to  excite  and  inflame  them,  with  a  view  to  incite 
them  to  acts  of  violence,  and  if  that  same  meeting  is  so  connected, 
in  point  of  circumstances,  with  a  subsequent  riot,  that  you  cannot 
reasonably  sever  the  latter  from  the  incitement  that  was  used,  it 
appears  to  me  that  those  who  incited  are  guilty  of  the  riot, 
although  they  are  not  actually  present  when  it  occurs.  I  think 
it  is  not  the  hand  that  strikes  the  blow,  or  that  throws  the  stone, 
that  is  alone  guilty  under  such  circumstances ;  but  that  he  who 
inflames  people's  minds,  and  induces  them,  by  violent  means,  to 
accomplish  an  illegal  object,  is  himself  a  rioter,  though  he  take 
no  part  in  the  riot.  It  will  be  a  question  for  the  jtuTj  whether 
the  riot  that  took  place  was  so  connected  with  the  inflammatory 
language  used  by  the  defendant,  that  they  cannot  reasonably  be 
separated  by  time  or  by  other  circumstances. 

(a)  Reported  by  B.  G.  BoBwioir,  Eaq.,  Barriater-at-L«w. 
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NORTHERN  CIRCUIT. 


Newcastle  Spring  Assizes^   1849. 
(Before  Baron  Aldbrson.) 

Reg.  v.  Ann  Dixon,  (a) 

Uttering  a  forged  "  warrant  and  order  J* 

A  forged  authority  to  draw  money,  which  is  tvell  described  as  a  "  warrant,'' 
is  not  an  "  order  "  for  the  payment  of  the  money,  and  an  indictment  de-    ^ 
scribing  such  a  forged  autJiority  for  the  payment  of  money  as  '*  a  wairant 
and  order"  is  bad, 

IN  this  case  the  prosecutor,  who  resides  at  Newcastle-upon-Tyne,        bbg. 
had  deposited  a  sum  of  26Z.  16s.  9c?.  in  the  Newcastle-upon-  »• 

Tyne  Savings  Bank.     His  sister,  the  prisoner,  who  was  aware   ^mn  Dixow. 
of  this,  filled  up  a  Savings  Bank  cheque,  without  her  brother^s       F^yrged 
authority,  and  Arew  out  this  money.     The  cheque  was  as  follows : —   "  warrtua  or 
"August  16th,  1848.     Gentlemen,    I    do  hereby  authorize  the       ^""^^ 
bearer   of  this    note   to  draw    the    money  that   you   now  hold 
belonging   to   me,  Wm.  Stoker.'^     The   prisoner  was   indicted 
for  forging,  and  also  for  uttering,  this  cheque,  as  a  "  warrant  and 
order,''  under  the  statute  1  Will.  4,  c.  66,  s.  8.  (6)     The  indict- 
ment was  in  the  following  form : — 

"  Town  and  County  of  "1      The  jurors  for  our  lady  the  Queen  indictment. 
Newcastle-upon-Tyne  >  upon    their    oath   present,  that   Ann 
to  wit.  J  Dixon,    late    of  the    parish  of   Saint 

Nicholas,  in  the  town  and  county  of  Newcastle-upon-Tyne,  wife 
of  one  John  Dixon,  labourer,  on  the  26th  day  of  August,  in  the 
year  of  our  Lord,  1848,  at  tiie  parish  aforesaid,  in  the  town  and 
county  aforesaid,  feloniously  did  forge  a  certain  warrant  and  order 
for  the  payment  of  money,  which  said  forged  warrant  and  order 
for  the  payment  of  money  is  as  follows,  that  is  to  say,  ''  August 
16th,  1848.     Gentlemen,  I   do   hereby  authorize    the  bearer  of 
this  note  to  draw  the  money  that  you  now  hold  belonging  to  me, 
William   Stoker,^'    with   intent   to   defraud   the   said    William 
Stoker,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity :    and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Ann  Dixon,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  town  and  county 
aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off,  a 
certain  other  forged  warrant  a/ad  order  for  the  payment  of  money, 

(a)  Reported  by  T.  Gaicpbbll  FoerrBB,  Esq.,  Barrister-at-Law. 
(6)  See  decisions  on  this  point,  2  Rass.  bj  Greares,  p.  515. 
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fiio.        which  ^d,  forged  warrant  and  order  for  the  payment  of  money  is 

Srww'  ^  ^^^^^^s  *^*  ^  *o  say*  ''August  16th,  1848.     Grentlemen,  I  do 

AMMDaosj  hereby  authorize  the  bearer  of  this  note  to  draw  the  money  that 

F<n-ged      jou  now  hold  belonging  to  me,  William  Stoker,''  with  intent 

ufarrami  or  to  defraud  the  Said  Wilham  Stoker,  she,  the  said  Ann  Dixon,  at 

^  the  time  she  so  uttered  and  published  the  said  last-mentioned 

forged  warrant  and  order  for  the  payment  of  money  as  aforesaid, 

then  and  there  well  knowing  the  same  to  be  foi^^,  against  the 

form  of  the  statute  in  such  case  made  and  provided,  and  against 

the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity :  and 

the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 

that  the  said  Ann  Dixon,  on  the  day  and  year  aforesaid,  at  the 

parish  aforesaid,  in  the  town  and  county  aforesaid,  feloniously  did 

offer,  utter,  dispose  of,  and  put  off,  a  certain  other  forged  warrant 

and  order  for  the  payment  of  money,   with  intent  to   defraud 

Thomas  Fenwick  and  others,  she,  the  said  Ann  Dixon,  at  the 

time  she  so  uttered  and  published  Uie  said  last-mentioned  warrant 

and  order  for  the  payment  of  money  as  aforesaid,  then  and  there 

knowing  the  same  to  be  forged,  against  the  form  of  the  statute, 

Aldebson,  B. — The  indictment  is  bad,  because  the  instrument 
set  out  is  a  warrant  and  not  an  order.  Every  order  is  a  warrant, 
but  every  warrant  is  not  an  order.  This  is  a  warrant  and  not  an 
order ;  and  the  indictment  states  it  in  each  count  to  be ''  a  warrant 
and  order.''  But  I  will  consult  my  brother  Coleridge  about  it. 
On  his  return  his  lordship  said, — ^My  brother  Coleridge  is  clearly 
of  opinion  that  this  is  not  an  order.  The  prisoner  must  be  dis- 
charged, (a) 

Lush  for  the  prosecution ;  Oranger  for  the  prisoner. 

(a)  The  8rd  section  of  th«8Utate,l  Will.  4,  c  66,  enaeta,  **  that  if  aiij  ponon  shaU  fofg* 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered, 
any  will,  testament,  codicil,  or  testameotar;  writing,  or  anj  bill  of  exchange,  or  anj  promissory 
nMe  for  the  pajmeot  of  mooej,  or  anj  indorsement  on,  or  assignment  of  anj  bill  of  exchange 
or  promissorj  note  for  the  pajmeot  of  mooej,  or  anj  acoeptaiyce  of  anj  bill  of  exchange,  or  anj 
undertaking,  warranty  or  onier  for  the  pajment  of  monej,  with  intent,  in  anj  of  the  cases 
aforesaid,  to  defrand  anj  person  whatsoerer,  cTerj  snch  offender  shall  be  gniltj  of  felonj,  and, 
being  oonficted  thersof,  shall  snAr  death  as  a  fslon.** 
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CENTRAL  CRIMINAL  COURT. 

July  Session^  1848. 

(Before  Lord  Chief  Justice  W[U)£,  Maulb^  J.^  and 

Pabke^  B.) 

Beg.  v.  Fu8SBLL.(a,) 

Sedition — Quashing  indictment —  Variance — Evidence. 

Where  an  indictment  contained  counts  for  sedition,  attending  a  seditious 
meeting  and  a  riot,  the  court  refused  to  quash  the  indictm£nt,  or  compel  the 
counsel  for  the  prosecution  to  elect,  although  the  judgment  on  the  last  count 
might  he  different  from,  that  upon  the  others. 

The  words  set  out  in  an  indictment  for  sedition  were  these,  "Iftfie  Queen  neg- 
lects to  recognize  the  people,  then  the  people  must  neglect  to  recognize  the 
Queen"  It  teas  proved  that  the  word  **  forget "  teas  used  in  both  instances, 
and  not  **  neglect"  Held  to  be  a  fatal  variance  as  far  as  that  sentence 
was  concerned,  and  that  the  passage  must  be  struck  out. 

The  indictfnent  contained  these  words,  *'  If  John  Mitchel  is  sent  out  of  his 
country  every  Irishman  must  rise  and  avenge  the  insult  or  you  will  be  no 
longer  worthy  of  the  name"  Instead  of  the  word  "you,"  the  word  "they" 
was  proved  to  have  been  used. 

Held,  thai  the  words  "  or  you  will  be  no  longer  worthy  of  the  name  "  must  be 
be  struck  out;  but,  as  the  former  part  of  the  sentence  was  complete  in  itself, 
uncontrolled  by  that  which  came  after,  and  contained  what  substantially 
amounted  to  sedition,  it  might  stand. 

The  indictment  charged  the  following  words: — "The  Government  is  not 
toorthy  the  support  of  any  honest  man  ;  it  is  too  contemptible  to  be  recog- 
nized,  and  you  must  use  your  best  endeavours  to  overthrow  it.  And  now,  I 
wish  to  impress  upon  you,  there  is  one  safe  way  of  getting  lid  of  rulers," 

It  was  proved  that  the  u^ord  "  had  "  had  been  used  immediately  preceding  the 
last  word  "  rulers," 

Held,  that  the  variance  was  immaterial. 

Where  a  witness  for  the  prosecution  has  given  an  account  of  what  was 
said  by  the  defendant  at  a  particular  transaction,  and  a  witness  is 
called  for  the  defence  to  give  a  different  one,  it  is  not  aUowabk  for  the 
defendants  counsel  to  put  to  him  the  precise  words  used  by  the  first 
witness,  and  ask  if  they  wei'e  uttered;  but  the  witness  should  be  called 
upon  in  the  first  instance  to  give  his  version  of  the  matter,  and  when 
he  has  so  done,  he  may  be  asked  whether  this  or  that  expression 
was  used, 

THE  defendant  was*  indicted  for  making  a  certain  seditions 
speech.  There  were  other  counts^  charging  him  with  attend- 
ing an  unlawfiil  assembly^  ctnd  a  count  for  a  riot.  When  the 
defendant  was  called  on  to  pleads 

Allen,  Serjt.  (with  whom  was  HuddUision  for  the  defendant)^  ap- 
plied to  the  court  either  to  quash  the  indictment  or  to  put  the 

(a)  Reported  hy  B.  C.  RoBinsoir,  Esq.,  Barriatar-at-Law. 


V,  . 
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Reo.        counsel  for  tlie  crown  to  an  election  on  whicli  connt  they  would 

«'•  proceed.     It  was  conceded  that,  in  general,  several  counts  in  mis- 

ussRLL.     demeanor  might  be  joined  in  one  indictment,  but  that  was  subject 

SedUion-^    to  the  proviso,  that  the  judgment  would  be  the  same  on  each. 

indictmenL    Here  the  judgment  would  be  diflTerent,  for  the  court  had  power, 

under  the  3  Geo.  4,  c.  114,  to  sentience  a  defendant  convicted 

of  a  riot  to  hard  labour,  and  this  could  not  be  done  under  the 

other  counts.     The  principle  on  which  the  rule  contended  for 

rests,  is  that  a  multiplicity  of  charges  in  the  same  indictment  tends 

to  embarrass  the  defendant,  and  therefore  the  court  will  interfere 

for  his  protection.     B.  v.  Young,  3  T.  R.  98,  is  an  authority  in 

Motion  to  quish  point.     There  Buller,  J.,  says,  "but  if  it  appear,  before  the  de- 

the  indictment,  fondant  has  pleaded  or  the  jury  are  charged,  that  he  is  to  be  tried 

for  separate  oflfences,  it  has  been  the  practice  of  the  judges  to 

quash  the  indictment  lest  it  should  confound  the  prisoner  in  his 

defence,  or  prejudice  him  in  his  challenge  to  the  jury,  for  he  might 

object  to  a  juryman  trying  one  of  the  offences,  though  he  might 

have  no  reason  to  do  so  in  the  other.     But  these  are  only  matters 

of  prudence  and  discretion.     If  the  judge  who  tries  the  prisoner 

does  not  discover  it  in  time,  I  think  he  may  put  the  prosecutor  to 

his  election  on  which  count  he  will  proceed.     I  did  it  at  the  last 

sessions  at  the  Old  Bailey.^'     The  distinction  was  recognized  in 

B.  V.  Johnson,  3  Maule  &  Sel.  549. 

Pabke,  B. — That  was  a  case  of  felony,  and  Mr.  J.  BuUer's 
dictum  has  reference  to  a  felony. 

Allen,  Serjt.,  submitted  that  the  principle  was  the  same  in 
misdemeanors  as  in  felonies.  No  other  criterion  was  suggested 
than  this,  "would  the  judgment  be  the  same  ?'*  Here  one  set  of 
counts  are  framed  at  common  law — another  under  statute  law,  and 
the  punishment  is  different.  B.  v.  Kingston,  8  East,  46,  was  a  case 
of  misdemeanor,  in  which  diflferent  oflfences  were  joined  in  one 
indictment.  There  the  objection  waai  taken  by  demurrer,  which 
was  overruled,  but  Lord  BUenborough,  C.  J.,  said,  "  this  would 
have  been  a  good  ground  of  application  to  the  discretion  of  the 
court  to  quash  the  indictment  for  the  inconvenience  which  may 
arise  at  the  trial  from  joining  diflTerent  counts  against  diflTerent 
oflTenders;  but  where,  to  the  oflTences  so  charged  in  diflTerent 
counts,  there  may  be  the  same  plea,  and  the  same  judgment,  there 
is  no  authority  for  saying  that  such  joinder  in  one  indictment  is 
bad  in  point  of  law."     B.  v.  Towle,  2  Marshall,  466,  was  also  cited. 

The  Attorney 'Oeneral  (with  whom  were  Welshy,  Bodkm,  and 
Clerk,  for  the  prosecution),  were  not  called  upon. 

WiLDB,  C.  J. — (After  consulting  Parkb,  B.,  and  Mauls,  J.)— 
It  does  not  appear  to  us  that  this  is  a  case  in  which  we  can 
interfere  in  the  way  suggested*  by  the  learned  counsel  for  the 
defendant.  Whether  any  particular  form  of  indictment  will  or 
will  not  have  the  eflTect  of  embarrassing  the  person  accused,  must 
be  judged  of  from  the  nature  of  the  charges  which  are  contained  in 
the  diflTerent  counts.  It  cannot  be  contended  that  there  is  such 
an  objection  on  the  face  of  the  indictment  as  would  furnish  ground 
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for  a  demurrep.     It  charges  seditious  speaking,  attending  an  iUegal       Bto. 
meeting  and  a  riot.     Now  that  may  be  all  one  transaction  ;  the  ^- 

meeting  may  have  been  illegal,-there  may  have  been  seditions  '^"J!!^ 
speaking,  and  the  proceedings  may  have  gone  far  enongh  to  con-  Seditum— 
stitnte  a  riot.  One  of  my  learned  brethren  has  mentioned  a  case  ^^'ctmau. 
in  point,  and  which  was  tried  before  him ; — a  man  was  charged 
with  wonnding  nine  cows ;  he  had  done  it  at  one  and  the  same 
time,  and  in  the  same  stable.  He  was  arraigned  on  nine  different 
coonts,  and  it  was  contended  that  there  were  nine  offences,  but 
the  learned  judge  refused  to  interfere  because  it  was  all  part  of 
one  and  the  same  transaction,  and  had  no  tendency,  therefore,  to 
embarrass  the  defendant  in  his  defence.  So  here  the  presumption 
on  looking  at  the  charges  is,  that  they  all  originate  in  one  set  of 
circumstances.  Fully  admitting,  therefore,  the  propriety  of  inter- 
fering where  a  defendant  is  likely  to  be  unfairly  ei^dangered  by  the 
mode  in  which  he  is  indicted,  we  all  think,  in  the  absence  of  any 
specified  hardship  or  difficulty,  we  ought  to  refuse  the  defendant's 
application. 

The  defendant  then  pleaded  not  guilty,  and  the  case  proceeded. 
At  the  close  of  the  evidence  for  the  prosecution, 

ulZZen,Serjt.,  submitted  that  there  were  several  variances  between  VmriancM. 
the  record  and  the  evidence  which  were  material.  It  is  charged 
in  the  indictment  that  the  defendant  says,  speaking  of  John 
Mitchel,  ''  I  now  ask  the  same  question  and  adopt  his  views ;  if 
the  Queen  neglects  to  recognize  the  people,  then  the  people  must 
neglect  to  recognize  the  Queen."  The  evidence  is  that  the  word, 
in  both  instances,  was  forget  and  not  neglect.  This  totally  alters 
the  sense  of  the  passage,  and  therefore  is  a  material  variance. 

Pabkr,  B. — No  doubt  you  must  prove  some  of  the  precise 
words,  but  the  question  is  whether  that  part  where  the  variance 
oocurs  may  not  be  rejected. 

Allen,  Serjt. — ^Then  it  is  alleged  in  the  indictment  that  these 
words  were  used, — "  If  John  Mitchel  is  sent  out  of  his  country 
every  Irishman  must  rise  and  avenge  the  insult  or  you  will  be  no 
longer  worthy  of  the  name.''  The  evidence  is  that  ^'  they''  was  the 
word  used  instead  of  "  you"  It  is  obvious  that  this  is  very  Mate- 
rial ;  the  words  in  the  indictment  imply  that  he  intended  to  stir  up 
and  incitie  those  whom  he  was  addressing :  substitute  the  word 
they,  and  it  might  be  a  mere  passing  observation  as  to  some  other 
persons  living  in  another  country. 

Maule,  J. — But  it  was  stated  by  the  witness  that  those  the  de- 
fendant was  addressing  were  principally  Irish,  so  that  you  and  they 
would  amount  to  much  the  same  thing. 

Allen,  Serjt. — Then  the  indictment  charges  these  words  to  have 
been  used, — "  The  government  is  not  worthy  the  support  of  any 
honest  man ;  it  is  too  contemptible  to  be  recognized,  and  you  must 
use  your  best  endeavours  to  overthrow  it ;  and  now  I  wish  to  im- 
press upon  you  there  is  one  safe  way  of  getting  rid  of  rulers." 
The  evidence  is  that  the  words  were  "  getting  rid  of  bad  rulers." 
These  the  learned  counsel  contended  were  material  variances  and 
vitiated  the  indictment. 
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B80.  The  Attcrney-Oenerid  snbmitied  iha^ 

immaterial ;  or  if  it  were  otherwise^  those  particular  parts  might 
be  rejected  and  the  remainder  might  be  snbmitted  to  the  jury  aa 
amply  sofficieat  to  sustain  the  Tarions  counts. 

Wilde,  G.  J. — (After  consulting  the  other  judges.) — ^The  rale 
that  has  been  suggested  is  no  doubt  the  correct  rale.  When  the 
indictment  sets  forth  certain  specific  matter,  which  is  charged  to 
be  sedition,  it  is  essential  that  so  much  of  that  matter  shall  be 
JadgBiBi  M  to  prored  as  will  support  the  charge;  it  is  quite  immaterial  that  a 
tiM  ▼■fuaeei.  portion  is  unproved  if  there  is  enough  left  substantially  to  consti- 
tute sedition.  Now,  as  to  the  first  sentence  in  which  variance  is 
alleged, — *^  If  the  Queen  neglect  to  recognize  the  people,  then  tJie 
people  must  neglect  to  recognize  the  Queen,^'  there  is  scarcely  any 
wora  which  could  be  omitted  without  destroying  the  sense  of  the 
passage.  To  substitute  the  word  forgets  for  neglects  would  too  fiur 
alter  its  meaning,  and  I  think,  therefore,  that  that  sentence  must 
be  considered  as  struck  out  of  the  indicunent. 

The  next  alleged  variance  is  where  the  pronoun  "  you  ^*  is  in  the 
indictment,  and  ^'  they ''  is  proved.  The  first  portion  of  the  sen- 
tence is  this,  ''  If  John  Mitchel  is  sent  out  of  his  country  every 
Irishman  must  rise  and  revenge  the  insult,'^  that  is  literally  proved ; 
and  it  goes  on  "  or  you  will  no  longer  be  worthy  of  the  name.'' 
The  first  part  is  a  sentence  complete  in  itself,  and  contains  seditious 
matter,  and  the  question  is  whether  it  may  not  be  separated  from 
the  latter  part  where  the  variance  occur,  and  which  must,  no 
doubt,  be  rejected.  We  think  it  may,  for  the  latter  clause  in  no 
way  controls  or  affects  the  former.  Suppose  the  defendant  had 
not  been  charged  with  using  the  latter  words  at  all,  surely  the 
indictment  would  npt  be  objectionable  on  that  account.  It  does 
not  profess  to  charge  all  that  was  said ;  it  selects  certain  matter, 
which  it  charges  to  be  seditious,  and  what  is  charged  to  be  sedi- 
tious is  not  the  less  so  because  additional  seditious  matter  is 
proved  which  is  not  charged.  We  think,  therefore,  that  the  former 
part  of  the  sentence  may  stand,  but  that  the  latter  must  be  re- 
jected. The  last  objection  is  that  in  the  passage,  "  there  is  one 
safe  way  of  getting  rid  of  rulers  who  forget  their  duty  to  their 
country,"  the  word  "  bad ''  is  proved  to  have  been  used  before 
"  rulers"  It  does  not  appear  to  us  that  that  word  at  all  alters  the 
meaning  of  the  sentence.  The  defendant  is  proved  to  have  uttered 
all  that  he  is  charged  with  and  something  more,  but  this  something, 
although  it  may  render  the  expression  strongei;  and  more  cogent, 
does  not  vary  the  s^nse.  If,  on  the  contrary,  it  had  qualified  or 
lessened  it,  the  objection  might  have  been  a  good  one.  As  it  is, 
we  are  bound  to  hold  that  the  variance  is  immaterial. 

In  the  course  of  the  defendant's  case,  Huddleston  asked  one  of 
his  own  witnesses  whether  the  defendant  had  made  use  of  certain 
expressions — (putting  to  him  the  very  words  used  by  a  witness  for 
theprosecution) — ^with  a  view  to  elicit  from  him  a  negative. 
iTideoM.  ^e  Attorney  Oeneral  objected  to  the  question  on  the  ground  of 

its  being  a  leading  one.  This  was  not  a  case  of  proposed  contra- 
diction, where  a  former  witness  had  denied  on  cross-examination. 
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that  certain  specific  words  were  used^  and  subsequently  another 
witness  was  called  to  prove  them. 

HttddleHon. — Certain  witnesses  have  come  to  speak  to  certain 
precise  words^  and  pledge  themselves  that  those  words  were  uttered 
by  this  defendant.  I  call  a  witness  to  show  that  those  expressions 
were  not  uttered^  and,  therefore,  according  to  the  ordinary  rule,  I 
am  entitled  to  put  into  the  witness's  mouth  the  exact  words  to 
which  the  other  witnesses  have  pledged  themselves.  The  facts,  no 
doubt,  differ  from  those  put  by  the  Attorney-General,  but  the 
principle  is  the  same. 

WiLDB,  C.  J. — ^Where  one  witness  has  given  an  account  of  a 
transaction,  and  another  is  called  to  give  a  different  account, 
it  is  not  the  common  rule  to  put  to  the  second  witness  what  the 
first  has  said,  but  to  call  upon  him  to  give  his  version  of  the 
matter,  and  when  he  has  so  done,  then  to  ask  him  whether  this  or 
that  expression  was  not  used. 

Pabke,  B. — It  has  always  been  held  much  the  better  way  to 
ask  what  has  been  said.  It  cannot  be  tolerated  that  you  should 
put  the  words  into  the  mouth  of  the  witness  in  the  first  instance. 


V. 
FUMBLL. 


IndktmaU. 


NORTHERN  CIRCUIT. 

Lancastkb  Assizes,  1848. 

February  16. 

(Before  Mr.  Baron  Aldxrson.) 

RsG.  V.  Mart  CLEaG.(a) 

Indictment  for  damaging  a  warp. 

A  warp  not  sized,  hU  on  its  wcuf  to  the  sizers  to  he  sized,  to  fit  it  for  being 
used  in  manufacturing  goods,  is  not  a  warp,  "  in  am/  stage,  process,  or 
progress  of  manufacture"  or  "  prepared  for,  or  employed  in,  carding, 
spinning,  4rc,"  within  the!  4r  ^  Oeo,  4,  c.  80,  s,  8,  though  the  indictment 
is  not  had  for  not  averring  it  to  he  so, 

MARY  CLEGG  was  indicted  (under  the  7  &  8  Geo.  4,  c.  30, 
s.  8)  for  having,  at  Great  and  Little  Marsden,  unlawfully  M^/ijjt^^. 

damaged  a  cotton  warp,  the  property  of  Margaret  WaUcer.(6)  

Segar  and  Blair  conducted  the  prosecution,  and  James  and    ^^"f^y^ 
Pollock  defended  the  prisoner. 

(a)  Reported  by  T.  Gaxpbbll  Foster,  fiSaql,  3arn8ter^At-Law 
Q)  Aieh.  Grim.  PlewUng,  lOth  edit.  824. 
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2nd  coDDt. 


The  indictment  was  in  the  following  form : — 
Mas/cusgo       l^ncaster,  to  wit : — ^The  jnrors  for  our  lady  the  Qoeen  upon 

'  their  oath  present^  that  Mary  Clegg,  late  of  the  parish  of  Warley^ 

Ikmmgmff  a  in  the  coonty  of  Lancaster,  the  wife  of  David  Clegg,  on  the  17th 
day  of  January,  a.  d.  1849,  with  force  and  arms,  at  the  parish 
aforesaid,  in  ihe  county  aforesaid,  certain  goods  and  articles  of 
cotton,  to  wit,  one  cotton  warp,  of  the  value  of  1/.,  of  the  goods 
and  chattels  of  Richard  Brown  and  another,  his  copartner ;  and 
one  other  cotton  warp,  of  the  value  of  IZ.,  of  the  goods  and  chat- 
tels of  Margaret  Walker ;  one  other  cotton  warp,  of  the  value  of 
IZ.,  ofthe  goods  and  chattels  of  John  Nicholas  Hopwood,  the  said 
goods  €knd  chattels  respectively  then  and  there  being  in  a  stage  and 
progress  of  manufacture,  and  then  and  there  being  found  unlaw- 
fully, maliciously,  and  feloniously  did  damage,  by  then  and  there 
pouring  and  throwing  on  the  same  warp  a  large  quantity,  to  wit, 
one  ounce  of  a  certain  corrosive  and  destructive  acid,  to  wit,  sulphuric 
acid,  and  by  then  and  there,  by  and  with  the  said  acid,  feloniously 
burning  the  said  warps,  so  then  and  there  being  in  a  stage  and  pro- 
gress of  manufacture,  with  intent  then  and  there  feloniously  to 
destroy  the  said  warps,  and  to  render  the  same  useless,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  digni^. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  Mary  Clegg,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, certain  goods  and  articles  of  cotton  in  a  stage  of  progress  of 
manufacture,  to  wit,  one  cotton  warp,  of  the  value  of  IZ.  of  the 
goods  and  chattels  of  Margaret  Walker  then  and  there  being, 
unlawfully,  maliciously,,  and  feloniously  did  damage,  to  wit,  by 
pouring  and  throwing  on  the  same  last-mentioned  warp,  a  certain 
large  quantity,  to  wit,  one  ounce,  of  a  corrosive  and  destructive 
acid,  to  the  jurors  aforesaid  unknown,  with  intent  then  and  there 
feloniously  to  destroy  the  said  last-mentioned  warp,  to  the  great 
damage  of  the  said  Margaret  Walker,  against  the  form  of  the 
statute,  in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Mary  Clegg,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, certain  goods  and  articles  of  cotton,  to  wit,  one  cotton  warp, 
of  the  value  of  IZ.,  of  the  goods  and  chattels  of  Margaret  Walker, 
unlawfully,  maliciously,  and  feloniously  did  burn,  and  destroy,  and 
damage,  with  intent  then  and  there  feloniously  to  destroy  the 
same,  and  to  render  the  same  useless,  to  the  great  damage  of  the 
said  Margaret  Walker,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 

It  appeared  that  the  prosecutrix  formerly  carried  on  business  as 
a  warp  sizer  in  partnership  with  Pavid  Clegg,  near  Colne,  and 
after  his  death,  the  business  was  carried  on  by  the  prosecutrix 
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alone.     It  appeared  that  there  had  been  some  disputes  between         Bbo* 
the  Cleggs  and  Mrs.  WaUcer  after  David  Clegg's  death.     The  makt'cleqo. 

prisoner  lived  at  a  place  named  Primett-bridge,  at  David  Clegg's^       

house,  Primett-bridge  being  on  the  road  between  Settle  and  Colne.  ^a«M>y%  « 
On  the  17th  of  January  last,  Messrs.  Brown  and  Co.,  who  carry  ^'^^^ 
on  business  near  Settle,  as  manufacturers,  had  occasion  to  send 
some  warps  to  Mrs.  Walker's  to  be  sized ;  and  James  Hopwood, 
a  carter,  was  sent  with  the  warps.  He  had  arrived  as  far  as 
Primett-bridge  about  half-past  nine  in  the  evening,  when  he 
stopped  there  a  short  time  to  feed  his  horse,  and  left  his  cai*t  and 
horse  on  the  road  whilst  he  went  to  get  a  horse-cloth.  The  even- 
ing was  rather  dark.  On  returning  he  saw  a  woman,  whom  he 
beHeved  to  be  the  prisoner,  close  to  the  cart's  tail  and  saw  her 
enter  Clegg's  house.  He  then  drove  on.  When  he  got  to 
Broughton,  he  discovered  that  one  of  the  "  sheets  "  of  warp  was 
turned  black,  and  he  left  it  at  Gargrave.  This  warp  "  sheet " 
appeared  to  have  been  destroyed  by  vitriol. 

Ja/me8  submitted  that  on  these  facts  the  indictment  would  not 
lie  under  the  statute  (7  ft  8  Oeo.  4,  c.  30,  s.  3) ;  these  were  goods 
on  the  road,  and  not  in  anv ''stage,  process,  or  progress  of  manu- 
facture," or  "prepared  for,"  or  "employed  in  spinning,"  Ac. 
They  were  not  so  prepared,  as  they  required  "  sizing,"  and  they 
were  not  "employed  in  any  manufacture."  The  indictment 
charged  tiie  ^oods  to  be  in  "  a  stage  and  progress  of  manufacture." 
The  goods  were  in  the  process  of  conveyance  from  one  place  to 
another,  and  could  not  be  said  to  be  under  the  first  branch  of  the 
section  of  the  act  of  Parliament  on  which  the  indictment  was 
framed.  Neither  would  the  3rd  count  of  the  indictment  lie  on  the 
second  branch  of  the  section  of  the  statute.  The  third  count 
charged  the  prisoner  with  damaging  a  "  cotton  warp ; "  but  the 
statute  required  it  to  be  "  prepared  for,"  or  "  employed  in  card-  ** 
ing,  spinning,  throwing,  weaving,  pulling,  shearing,  or  otherwise 
manufacturing."  This  was  not  a  warp  "  prepared  for,"  any  such 
process;  it  required  "sizing,"  to  enable  it  to  be  used  in  any 
manufacture,  (a) 

Blair  submitted  that  the  indictment  was  sufficient,  and  need 

(a)  The  following  is  tho  Mction  of  the  itatate : — "  If  anj  person  shall  nnUwfiiUy  and  niali- 
doQsl J  CDt,  break  or  destroy,  or  damage  with  intent  to  destroy,  or  to  render  useless,  en j  goods 
or  articles  of  silk,  woollen,  linen,  or  ootton,  or  of  snj  one  or  more  of  tboee  materials  mixed  with 
each  other,  or  mixed  with  anj  other  material,  or  anj  frame-work,  knitted  piece,  stocking,  hose, 
or  lacc^  rsspeetiTely,  being  in  the  loom  or  frame,  or  any  other  machine  or  engine,  or  on  the  rack 
or  tenders,  or  m  any  stage fproeest,  orprcgrest  of  mtmu/adtm  ;  or  shall  nnlawfnllj  and  mail- 
eiooaly  cnt,  break,  or  destroy ,  or  domag€  tpkh  intent  to  dettrog,  or  to  render  useless  any  warp 
or  shate  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with 
ssch  other,  or  mixed  with  sny  other  material,  or  any  loom,  frame,  machine,  engine,  rack,  tackle, 
or  implement,  whether  fixed  or  moYeable,  j9r«jparedybr  or  employed  in  carding,  spinning, 
throwing,  wesTing,  fulling,  shearing,  or  otherwise  mannfaotnring  or  preparing  any  such  goods 
or  articles;  or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to 
commit  any  of  the  offences  aforesaid,  eyery  such  offender  shall  be  guilty  of  felony,  and  being 
couTieted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  life,  or  for  any  term  not  less  than  soTon  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years  ;  and  if  a  male,  toJ>e  once,  twice,  or  thrice  pnblidy  or  priyately  whipped 
(if  tbs  court  shall  so  think  fit)  in  addition  to  such  imprisonment.** 
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Btcl        not  allege  that  the  goods  were  ''  pi^wred  for/'  or  ''employed  in 
Habt^Clsoo  manufikJture/'    He  referred  to  tiie  case  of  Bex  v.  AskUm,  2  B. 

'  Sd  Ad.  750 ;  in  which  case  it  was  held  by  Lord  Tenterden^  in  deli- 

Dtmagmg  a   yering  the  judgment  of  the  Gonrt  of  King's  Bench^  on  a  writ  of 
*'^'        error. ''  not  to  be  necessary  to  allege  specifically  in  the  coimt  that 
the  warps  therein  mentioned  werfpiVared  for  or  employed  in 
carding,  spinning,  weaying/'  &c.(a) 

Alderson,  B. — ^The  goods  damaged  were  warps  sent  to  Brown 
and  Co.'s  to  be  sized,  and  before  they  arriyed  at  the  sizer's  for 
the  pnrposia  of  being  sized,  yoa  charge  them  with  being  damaged. 

Blair  apprehended  it  was  still  an  article  ''prepared  for''  manu- 
facture, and  was  still  in  a  "  process  of  manufacture,"  requiring 
something  to  be  done  to  it  to  complete  it,  and  that  it  was  within 
the  meaning  of  the  section. 

Aldsbson,  B. — ^The  warp  must  be  something  altogether  pre- 
pared for  manufacture,  and  the  proof  must  be  of  Bomething  com- 
pletely prepared  for  manufacture.  It  may  be  that  the  third  count 
is  not  bad  for  not  stating  the  warp  to  be  completely  "  prepared 
for "  manufacture ;  but  it  is  not  sufficient  without  proof  to  sup- 
port the  want  of  that  ayerment.  He  would,  howeyer,  consult  his 
brother  Golebidok  on  the  point. 

On  his  return,  his  Lordship  said — ^We  haye  considered  the 
question,  and  both  agree  that  the  words  "prepared  for"  and  in 
process  of  manufacture  must  be  considered  as  referring  to  the 
warp.  We  are  both  agreed  that  the  warp  is  not  a  warp,  unless  it 
be  prepared  for,  or  used  in  a  certain  process  of  manufacture.  His 
lordship  hayingreferred  to  and  read  the  judgment  iaBexv.  Ash- 
ion  {b)  continued — ^I  should  be  of  opinion  that,  in  order  to  bring 
the  case  within  the  statute,  it  will  not  do  simply  to  proye  any  warp 
to  haye  been  damaged,  except  a  warp  damaged  which  was  "  pre- 
pared for,"  and  in  the  process  of  manufacture  of  goods  of  this 
description.  But,  as  there  may  be  some  doubt  as  to  the  facts,  I 
think  it  better  to  take  the  opinion  of  the  jury,  how  fiir  this  was  a 
warp  prepared  for,  or  in  the  process  of  the  manufiEMsture  of  goods  ; 
as  until  it  was  what  is  called  "  sized,"  it  is  my  impressioB  that 
it  was  not  such  a  warp,  though  called  "a  waxp,"  in  popular 
langruage.  On  these  facts  being  found,  if  necessary,  I  will  reserye 
the  case. 

The  defence  was^  that  there  was  a  mistake  in  the  identity  of  the 
prisoner. 

The  jury  acquitted  the  prisoner. 

(«)  Sm  S  BojmU,  by  OrMTes,  p.  586. 
(*)  UH 
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CENTRAL  CRIMINAL  COURT. 

January  Session^  1849. 

Ja/nuary  1. 

ReQ.   v.   PABKEB.(a) 

Notice  of  trial  in  Misdemeanor. 

Where  the  defendant  is  under  recognizances  to  appear  and  take  his  trial  at  a 
particular  session  of  the  Centred  Criminal  Court,  no  notice  of  trial  to  the 
prosecutor  is  requisite,  and  he  is  bound  to  be  prepared  to  try  at  that  session. 

THE  defendant  was  indicted  for  perjury^  the  indictment  had 
been  found  at  the  last  session^  and  the  prosecutor  had 
obtained  process^  but  the  writ  was  not  executed^  as  the  defen- 
dant^ hearing  that  the  indictment  had  been  founds  put  in  bail^ 
and  now  appeared  to  take  his  trial. 

BallanUne  (for  the  prosecution)  submitted  that  he  was  not  mitdrnfoMr. 
bound  to  bring  the  case  on.  The  prosecutor  had  not  received 
any  notice  that  the  defendant  would  surrender^  and  was  not  there- 
fore prepared  with  his  witnesses.  A  notice  was  always  required 
to  be  given  when  the  defendant  was  out  on  bail^  otherwise  the 

Srosecutor  might  be  put  to  great  and  needless  expense^  by  bringing 
own  the  witnesses  when  the  defendant  did  not  choose  to  appear. 

Jones,  Serjt.  (with  whom  was  Prentice,  for  the  defence),  con- 
tended tiiat  the  defendant  being  bound  over  to  appear  at  the  ses- 
sions, was  entitled  to  demand  a  trial.  If  he  did  not  appear,  his 
recognizances  might  be  estreated,  and  the  prosecutor  might, 
therefore  fairly  assume  that  he  would  be  present  in  court,  and 
should  himself  be  prepared  to  enter  upon  his  case. 

Batkmlme  said  that  the  practice  had  always  been  otherwise, 
and  that  it  would  be  very  desirable  that  some  rule  should  be  laid 
down  on  the  subject. 

The  Rkoobdib. — It  seems  to  me  that  there  is  no  ground  now 
for  requiring  such  notice  to  be  given.  It  was  otherwise  when  a 
defendant  out  on  bail  might  have  traversed,  and  had  thus  the 
option  of  postponing  his  trial.  That  right  is  now  taken  awa^,  as 
far  as  this  court  is  concerned,  and  I  think  it  no  longer  requisite 
that  a  man  should  give  notice  that  he  would  comply  with  a  law, 
the  evasion  of  which  would  subject  him  to  penalties.  I  consider 
a  man  on  bail  to  be  in  custody  of  the  law,  and  if  he  would  be 
entitled  to  claim  a  trial  if  in  actual  custody,  he  is  not  deprived  of 
that  right  because  he  is  under  recognizances  to  surrender.  It 
would  be  a  hard  case  if  the  defendant  were  held  bound  to  appear, 
while  the  prosecutor  was  to  have  the  chance  of  appearing  or  not 
at  his  pleasure.  When  he  obtained  process  he  undertook  to  pro- 
QBCote  with  effect^  and  must  be  prepared  to  do  so.  I  think  it  right 
therefore  to  lay  down  the  rule,  that  under  such  oiroumstances  no 
notice  is  necessary. 

(a)  Bepinted  hj  B.  C.  BoBorsov,  Esq.,  Birrifter-At-Ltw. 
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CROWN  CASE  RESERVED. 

January  20^  1849. 

Before  Lord  Denman^  C.J.^  Pabke^  B.^  Aldxbson,  B., 
CoLEBiDOX^  J.,  and  Coltman^  J. 

RbO.   v.   WAT]BB8.(a) 

Murder — Manslaughter — Description  of  deceased. 

In  an  indictment  for  murder,  the  first  count  alleged,  that  the  prisoner, 
"  in  and  upon  a  certain  infant  female  child,  bom  of  the  body  of  her 
the  said  Sarah  Waters,  of  tender  age,  to  unt  of  about  the  age  of  two 
days,  did  make  an  assault,'*  ^c,  and  went  on  to  state  a  murder  by 
poisoning. 

The  2nd  count  charged  an  assault,  "in  and  upon  the  said  infant  female 
child,  so  bom  of  the  body  of  her  the  said  Sarah  Waters,"  4^,,  and 
then  set  forth  the  cause  of  death  to  have  been  the  exposing  the  child  on  a 
heap  of  ashes,  leaving  it  there  exposed  to  the  inclemency  of  the  weather. 
But  there  was  no  allegation  in  this  count  of  the  chiles  age,  or  that  it  was 
of  tender  years,  so  that  the  natural  consequence  of  the  exposure  would 
be  its  death. 

Held,  nevertheless,  that  the  2nd  count  was  good  after  verdict. 

Held,  also,  that  describing  the  child  in  the  indictment  as  '*  not  named/'  was 
not  matter  of  objection, 

Bso.        nnHE  following  case  was  reserved   by  Mr.  B.   Rolfe  : — ^The 
^*  -L     prisoner  was  tried  before  me  at  the  last  December  session 

'"""      of  the  Central  Criminal  Court,  on  charge  of  murder. 
Murder^         The  first  count  of  the  indictment  charged  that  the  prisoner,  '^  in 
Indictmma    ^j^^  upon  a  certain  infant  female  child,  born  of  the  body  of  her 
the  said  Sarah  Waters,  and  of  tender  age,  to  wit  of  about  the  age 
of  two  days,  and  not  named,''  feloniously,  and  of  her  malice  afore- 
thought, did  make  an  assault,  and  it  then  goes  on  to  charge  that 
she  caused  the  child  to  take  poison,  and  so  murdered  her. 
The  second  count  of  the  indictment  was  as  follows  : — 
2nd  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Sarah  Waters,  afterwards,  to  wit 
on  the  day  aforesaid,  and  in  the  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  in  and  upon  the  said  infant 
female  child,  so  bom  of  the  body  of  her  jbhe  said  Sarah  Waters, 
and  not  named  as  aforesaid,  in  the  peace  of  God,  and  our  said 
Lady  the  Queen,  then  and  there  being,  feloniously,  wilfully,  and 
of  her  malice  aforethought,  did  make  an  assault,  and  that  she,  the  said 
Sarah  Waters,  with  both  her  hands,  the  said  infant  female  child, 
in  and  upon  a  certain  heap  of  dust  and  ashes  there  situate,  and 

fa)  P«Doitod  hj  B.  0.  BoBUiBOH,  Eta.,  BarriBter-R^lAw, 
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being  in  the  open  air^  there  feloniously,  wilfully,  and  of  her  malice        Rbo. 
aforethought,  did  cast  and  throw,  and  that  the  said  Sarah  Waters      ^^^'^^9. 

feloniously,  wilfully,  and  of  her  malice  aforethought,  did  then  and        

there  leave  the  said  infant  female  child  in  and  upon  the  said  heap  Murder^ 
of  dust  and  ashes,  in  the  open  air,  there  as  aforesaid,  exposed  to  ^»*c'»'«**' 
the  cold  air  for  a  long  space  of  time,  to  wit  for  the  space  of  twelve 
hours,  by  means  of  which  said  exposure  to  the  cold  air,  as  aforesaid, 
the  said  mfant  female  child  became  mortally  chilled,  benumbed,  and 
firozen  in  her  body,  of  which  said  exposure  to  the  cold  air,  and  of 
the  mortal  chilling,  benumbing,  and  freezing  in  her  body,  thereby 
occasioned,  the  said  infant  female  child  then  and  there  died,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Sarah  Waters,  the  said  infant  female  child,  in  manner  and  form 
last  aforesaid,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  kill  and  murder,  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity.  The  prisoner  was  also  charged  on  the 
coroner's  inquisition,  which  charged — 

That  Sarah  Waters,  late  of  the  parish  of  St.  Mary,  White-  Owe. 
chapel,  in  the  county  of  Middlesex,  on  the  21st  day  of  November, 
in  Uie  year  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
aforesaid,  the  said  female  child  from  her  body,  by  the  providence 
of  God  did  bring  forth  alive,  and  that  the  said  Sarah  Waters,  not 
having  the  fear  of  God  before  her  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil  afterwards,  to  wit  on  the 
22nd  day  of  November,  in  the  year  aforesaid,  at  the  said  parish  of 
St.  George,  Hanover-square,  in  the  said  liberty,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  in  and  upon  the  said  female  child,  so  alive,  and  in  the  peace 
of  God,  and  of  our  said  Lady  the  Queen,  then  and  there  being, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  make  an 
assault,  and  that  the  said  Sarah  Waters,  the  said  female  child  so 
being  alive,  then  and  there  did  take  and  carry  to  a  certain  dung- 
hole,  in  a  certain  mews  there  situate,  and  the  said  female  child  so 
being  alive,  then  and  there  felonioasly,  wilfully,  and  of  her  malice 
aforethought,  in  the  said  dung-hole,  did  hide,  secrete,  and  conceal, 
and  the  said  female  child  so  being  alive,  and  so  being  hidden, 
secreted,  and  concealed,  she,  the  said  Sarah  Waters,  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
desert  and  leave  exposed  to  the  inclemency  of  the  weather ;  and 
the  said  female  child  so  being  alive,  and  so  being  hidden,  secreted, 
and  concealed,  to  nourish,  sustain,  and  support,  she,  the  said  Sarah 
Waters  feloniously,  wilfcdly,  and  of  her  malice  aforethought,  did 
then  and  there  wholly  neglect  and  refuse.     By  means  of  which 
said  hiding,  secreting,  concealing,  ctnd  deserting,  and  leaving  ex- 
posed to  the  inclemency  of  the  weather,  of  the  said  female  child,  by 
the  said  Sarah  Waters,  and  also  by  reason  of  the  said  neglect  and 
refusal  of  the  said  Sarah  Waters,  the  said  female  child  to  nourish, 
sustain,  and  support,  the  said  female  child  then  and  there  instantly 
died ;  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  Sarah  Waters,  her  the  said  female  child,  in  manner 
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and  form  aforesaid^  feloniously^  wilfollyj  and  of  her  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

At  the  trial,  the  jury  found  the  prisoner  guilty  of  manslaughter^ 
on  the  2nd  count  only  of  the  indictment,  and  also  on  the  coroner's 
inquisition. 

A  motion  was  made  in  arrest  of  judgment,  on  the  ground  that 
the  2nd  count  of  the  indictment  stated  no  crime.  The  age  being 
laid  under  a  videlicet,  it  is  consistent  with  all  which  is  stated  in  the 
count,  that  the  child  might  be  of  the  age  of  twenty  years,  and 
capable  of  taking  care  of  herself,  and  so  able  to  have  prevented 
the  ill  effects  of  the  exposure  which  is  the  sole  cause  of  the  death 
alleged.  I  thought  the  objection  good,  and  I  did  not  think  it  safe 
to  rely  on  the  coroner's  inquisition,  because  the  name  of  the  child 
is  not  th^re  stated,  nor  any  reason  given  for  its  omission,  and  even 
in  the  indictment  it  seems  to  me  doubtful  whether  the  statement 
that  the  child  had  not  been  named  is  sufficient  to  dispense  with  the 
statement  of  its  name,  for  rum  constai  that  it  might  not  have 
acquired  a  name  by  reputation. 

As  to  the  necessity  of  stating  the  name,  see  Beg.  v.  Biss,  2  Moo. 
93,  and  Beg.  v.  Shond,  2  Moo.  270. 

I  have  to  request  the  opinion  of  the  judges  whether  either  the 
2nd  count  of  the  indictment,  or  the  coroner's  inquisition  are  suffi- 
cient to  warrant  a  judgment  for  manslaughter. 

Clerk  (with  whom  was  Bodkin  for  the  prosecution). — First,  as  to 
whether  the  child's  age  is  sufficiently  referred  to  in  the  2nd  count. 
This  case  differs  from  B.  v.  Martin,  where  it  was  held  that  a  state- 
ment of  age  being  necesscuy,  the  words,  '^  the  said  E.  B.,"  in 
the  2nd  countwas  not  sufficient ;  as  referring  to  the  full  description 
in  the  first :  here  the  words,  '^  so  bom  as  aforesaid,"  carry  the  des- 
cription further* 

CoLBBiDOE,  J. — "  So  bom  '*  means  so  bom  of  the  body,  but  has 
no  reference  to  age. 

Clerk. — I  contend,  moreover,  that  it  is  immaterial  what  age  the 
child  is  of,  if  the  act  charged  is  alleged  to  have  caused  the  death, 
and  that  is  so  here. 

Aldbbson,  B. — The  death  of  the  child  is  caused  by  two  acts, 
the  throwing  it  on  the  ashes,  and  the  leaving  it  there.  Both  must 
be  unlawful  to  support  this  charge.  But  how  is  it  unlawful  to 
leave  a  grown  person  under  such  circumstances  7  You  must 
import  into  the  charge  the  tender  age  of  the  child  to  make  the 
leaving  it  there  a  felony.  ' 

Clerk. — Then  as  to  the  name — 

LoBD  Drnman,  G.  J. — We  have  no  doubt  about  that.  As  to 
the  other  question  we  will  reserve  our  judgment  upon  it. 

January  30. 

Pabkb,  B.  delivered  the  following  judgment : — 
If  the  2nd  count  in  the  indictment  had  charged  the  prisoner 
with  causing  the  death  of  the  deceased  by  a  mere  nonfeazance. 
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the  neglect  of  ner  maternal  daty  towards  her  child^  it  would  have 
been  bad^  because  the  indictment  ought  to  have  stated  the  child  to 
have  been  of  such  an  age^  or  in  such  a  situation  as  to  be  unable  to 
take  care  of  itself.  Supposing  an  averment  that  the  child  was  of 
tender  years  would  have  imported  such  an  inability^  there  is  no 
averment  in  this  count  that  the  child  was  of  tender  years^  for  the 
reference^  in  the  commencement  of  it^  to  the  first  county  does  not 
import  that  description.  It  contains  no  more  than  an  averment 
that  the  child  was  an  infant  female  child^  born  of  the  prisoner's 
body^  and  not  named.  (See  opinion  of  Mr.  Justice  Patteson^  Beg. 
V.  Martin,  6  C.  &  P.  217.) 

But  this  count  charged  the  prisoner  with  a  misfeazance^a  wrong- 
ful act  in  assaulting  the  child^  and  casting  and  throwing  her  on  a 
dust-heap,  and  if  uie  death  of  the  child  is  traced  to  this  act^  the 
offence  of  manslaughter  is  complete.  It  is  then  traced  to  this 
wrongful  act  7  It  isalleged  that  the  prisoner  havingcastand  thrown 
the  deceased  on  the  heap  of  dust^  left  her  there^  that  is^  permitted 
her  to  continue  there,  exposed  to  the  cold  air,  by  means  of  which 
exposure  she  was  benumbed  and  died.  The  exposure,  therefore, 
is  charged  against  the  prisoner,  and  the  death  is  attributed  to  the 
exposure. 

It  is  not  expressly  averred  in  this  case,  that  the  child  was  of 
such  tender  years,  or  so  feeble  that  she  could  not  walk  away  and 
take  care  of  herself;  but  that  is  implied,  for  if  she  had  been  suf- 
ficiently old,  or  strong  to  do  so,  the  death  would  not  have  arisen 
from  the  exposure  by  the  prisoner;  but  from  the  act  of  the  child  in 
not  walking  away  and  taking  care  of  herself. 

Thus,  it  is  established,  that  if,  in  an  action  on  the  case,  a  neglect 
is  charged  against  the  defendant,  by  reason  whereof  the  plaintiff 
had  sustained  damage,  the  question  whether  the  plaintiff  could 
have  avoided  that  damage  by  the  exercise  or  ordinary  care,  is 
always  open  on  not  guilty ;  and  after  verdict,  it  is  presumed  tiiat 
the  jury  have  found  the  fact  of  the  neglect,  and  also  found  that 
the  consequential  damage  was  not  caused  by  the  want  of  ordinary 
care  in  the  plaintiff :  {Bridge  v.  Orand  Junction  Bailwa/y  Company, 
3  M.  &  W.  248 ;  Ooldthorpe  v.  Eardmcm,  13  M.  &  W.  377 ;  and 
14  L.  J.,  N.  S.,  Exc.  61.)  In  this  case  the  jury  could  not  have 
found  the  prisoner  guilty,  without  actually  negativing  the  power 
of  the  child  to  take  care  of  herself^  and  escape  the  consequences 
of  the  unlawful  act  of  the  prisoner,  and  consequently  after  verdict 
that  fact  must  be  implied,  I  think  therefore  the  count  is  good  in 
this  respect. 

A  doubt  occurred  to  the  learned  judge  whether  the  description 
of  the  child,  as  being  '^  not  named,''  was  sufficient.  '^  Not  bap- 
tized ''  would  not  have  been  enough,  but  ^'  not  named,"  which 
means  that  she  had  acquired  no'  name,  either  by  baptism  or  usage, 
appears  to  be  quite  sufficient. 

Conviction  ajfhmed. 


Beg. 

V 

Watkbs. 

Murder — 
TndictmeiU, 
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NORFOLK  CIRCUIT. 

Bucks  Spbikg  Assizes,  1849. 

Aylesbury,  March  6. 

(Before  Mr.  Baeu)n  Eolfb). 

Beg.  v.  Turner  and  others. (a) 

Night  poaching — Then  and  there — Armed — 9  Geo,  4,  c.  69,  s.  9. 

An  indictment  under  the  9  Oeo.  4,  c.  69,  charged,  that  the  prisoners 
'*were  in  the  Oreat  Ground  on  the'Wth  February ,  armed,  with  intent, 
then  and  there,  to  take  game,'*  The  evidence  showed  thai  the  prisoners 
were  all  seen,  for  the  first  time,  in  the  Great  Ground,  employed  in 
taking  down  two  nets;  after  this  was  done  they  picked  up  some  dead 
hares,  which  were  lying  on  the  ground  near  the  nets,  and  hanging  them 
on  long  sticks  over  their  shoulders,  walked  homewards  with  them.  It 
also  appeared  that  they  had  dogs  with  them  in  the  Great  Ground. 

Held,  that  the  questions  for  the  jury  were — First,  whether  they  were  in 
the  Great  Chround  with  the  intent  to  take  game  at  that  time,  and  that 
such  intent  might  he  inferred  from  the  presence  of  the  nets  and  do§9, 
though  they  might  have  taken  the  hares  elsewhere. 

Held  also,  that  the  allegation  that  they  were  ''armed*'  could  not  be  sus* 
tained,  unless  the  jury  should  be  of  opinion  that  they  took  the  sticks  for 
the  double  purpose  of  carrying  away  the  game,  and  of  attack  or  defence 
in  the  event  of  their  being  interrupted  by  keepers  while  in  pursuit  of  game, 

Rbo.        ^T^HE  prisoners  were  indicted  under  the  9  Geo.  4,  c.  69,  s.  9, 

J-      and  the  indictment  charged,  that  they  were  in  a  certain 

enclosed  land,  called  ^^  the  Great  Groand,''  armed  with  bludgeons, 

by  night,  with  intent  then  and  there  to  take  game. 

^— i^rf****^  Dflwen^,  for  the  prosecution,  proved  that  the  four  prisoners  were 
first  seen  by  the.  keepers,  and  all  in  the  Great  Ground,  at  four 
o'clock  a.m.,  on  the  11th  February,  when  they  were  all  employed 
in  taking  up  two  nets,  which  were  spread  across  a  gate  and  a  gap 
in  the  fence.  They  had  dogs  witii  them,  and  when  they  had 
placed  the  nets  in  a  bag  they  took  up  five  hares  which  were  lying 
dead  on  the  ground  about  seven  yards  from  the  nets,  and  putting 
them  over  their  shoulders,  on  sticks,  walked  off  with  them  towards 
the  village  in  which  they  all  lived.  The  keepers,  having  overtaken 
them,  caused  them  all  to  be  apprehended.  The  sticks,  when  pro- 
duced in  court,  appeared  to  be  about  four  and  a  half  feet  long,  and 
about  one  and  half  inches  in  diameter,  one  of  them  being  weighted 
with  an  iron  ferule,  while  another  had  a  large  knot  at  the  thick 
end. 

(a)  Reported  bj  J.  B.  Dabbht,  Esq.,  BurUtor-at-Law. 


V. 

TOBNBR 
AHD  OTHBK8. 
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Power,  for  the  prisoners,  snbmitted  that  there  was  no  sufficient       B<bo. 
proof  of  the  material  averment  in  the  indictment  that  the  prisoners      xvum 
were  "  then  and  thbre  **  in  the  porsnit  of  game,  nnder  the  circum-  axo  othbbs. 

stances  disclosed  by  the  keepers.     The  indictment  charged  that    .    

the  prisoners  were  in  the  Ghreat  Ghround  on  a  certain  night,  to  the  ^^^d^w^ 
nmnber  of  four  or  more,  with  intent  then  and  there  to  take  game ; 
and  it  was  necessary  to  show  that  aUegation  by  distinct  proof  that 
they  were  in  pnrsuit  of  game  at  that  moment,  and  in  that  par- 
ticnlar  close.  It  was  tme  that  they  had  nets  spread  there,  and 
that  they  were  seen  to  take  np  and  carry  away  five  hares,  which 
were  lying  dead  near  the  nets,  and  that  they  had  dogs  with  them, 
bnt  all  that  was  consistent  wi^  the  fact  that  they  had  taken  those 
hares  elsewhere,  and  were  returning  home  across  the  Great 
Ground,  where  they  had,  early  in  the  night,  placed  the  nets 
without  success.  They  would  not  then  be  then  and  there  in 
pursuit  of  game,  and  that  being  so,  they  were  entitled  to  be  ac- 
quitted. This  was  so  laid  down  in  Greaves's  edition  of  Bussell 
on  Grimes,  vol.  1,  478,  on  the  authority  of  B.  v.  Barham, 
R.  &  M.  0.  0.  R.  151;  B.  V.  Ocupewell,  5  0.  &  P.  459;  and 
B.  V.  Oriner,  7  0.  &  P.  231.  In  the  last  case  the  prisoners  were 
indicted  for  enteringBreadstone  Plantation, and  Coleridge,  J.,  said, 
in  summing  up,  ^'  you  must  say  whether  these  persons  were  in 
this  particular  covert  with  an  intent  to  kill  game  there.  If  you  can 
suppose  that  they  had  gone  out  poaching  in  every  other  covert  in 
the  county,  that  will  not  be  sufficient  to  support  the  charge  con- 
tained in  this  indictment,  if  they  were  not  in  this  particular  covert 
with  mtent  to  destroy  game  there.  It  lies  on  the  prosecutor  to 
make  out,  to  vour  satisfsiction,  that  the  prisoners  had  an  intent  to 
kill  game  in  this  particular  covert.''  So  here  the  prosecutor  must 
show  an  intent  to  take  game  in  the  Great  Ground,  by  conclusive 
evidence. 

RoLTB,  B. — ^The  cases  have  certainly  gone  to  that  length  under 
this  statute,  and  as  the  indictment  charges  an  intent,  then  and 
there,  to  take  game,  I  shall  in  deference  to  those  cases,  direct  the 
jury  that  they  must  be  satisfied  the  prisoners  were  in  the  Great 
Ghround  with  intent  then — that  is,  at  that  hour ;  and  there — ^that 
is,  in  that  spot,  to  take  game.     For  my  own  part,  however,  I  must 
say,  I  should  have  been  inclined  to  hold  that  the  offence  was  com- 
plete if  a  man  were  to  be  in  one  close  and  were  to  take  game  in 
the  next ;  adopting,  however,  the  view  of  the  law  suggested  on 
behalf  of  the  prisoners,   there  would  be  two   questions: — Ist, 
whether  they  were  in  the  Great  Ground  with  the  intent,  then 
and  there,  of  taking  game ;  and  2ndly,  whether  they  were  armed 
within  the  act,  on  which,  perhaps,  more  doubt  wouJd  arise  than 
on  the  first  point ;  as  to  which  the  jury  would  judge  by  the  acts 
of  the  prisoners  in  the  close,  and  their  implements.     It  was  no 
matter  here  where  the  hares  were  taken.     Though  they  were  taken 
in  another  close,  the  nets  of  the  prisoners  were  spread  in  the 
Great  Ground,  and  the  offence  was  complete,  though  no  game  was 
taken  there,  if  they  were  there  with  the  intent  to  do  so.     The 
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Bko.       next  qnestion  was^  whether  they  were  armed.    Now  the  sticks 

Tuur         which  were  taken  from  the  prisoners  coold  hardly  be  called  bind- 

AHD  OTHEB8.  g^ons,  thongh  they  certainly  might  be  termed  offensive  weapons ; 

it  was  clear  that  the  men  did  not  nse  them  to  defend  themselyes^ 

^^S^iKe'^ or  to  attack  the  keepers^  for  they  did  not  attempt  any  violence. 
In  fact^  the  only  nse  to  which  they  put  the  sticks,  was  to  hang 
the  hares  on,  and  so  carry  them  home  over  their  shoulders. 
If  the  jury  should  think  that  the  prisoners  bronght  out  their  sticks 
with  them,  or  took  them  into  the  Oreat  Ground,  merely  and 
exclusively  for  that  purpose,  then  they  were  not  armed  within  the 
act,  though  it  was  possible  that  the  same  sticks  might  have  been 
very  effectively  used  as  offensive  weapons  in  any  affray  with  the 
keepers.  If,  however,  the  jury  should  think  that  the  prisoners 
took  the  sticks  out,  or  brought  them  into  the  Great  Ground  for 
the  double  purpose  of  staking  their  nets  or  carrying  away  the 
game,  and  also  of  attacking  the  keepers,  if  occasion  should  arise  for 
such  purpose,  then  they  would  be  armed  within  the  act,  and  might 
be  found  guilty. 

The  jury  found  all  the  prisoners  guilty. 


Jrelantr. 

COURT  OF  QUEEN'S  BENCH. 

Hilary  Term,  1849. 

Ja/nuary  23,  24. 

Patrick  Gogabty,  in  Error,  v.  The  Qubxn.  (a) 

Indictment  for  illegal  training  and  drilling-^Statute  60  Geo,  S,  c.  1.) 

The  prisoner  was  indicted  under  the  statute  60  Geo.  3,  c,  1,  in  several 
counts;  ftrst,  for  that  he  unlawfully  was  present  and  did  attend  a 
certain  meeting  and  assembly  dangerous  to  the  peace  and  security  of 
Her  Majesty's  liege  subjects,  and  then  and  there  prohibited  by  law,  for 
the  purpose  of  training  and  drilling  to  the  practice  of  military  exer- 
cises, movements  and  evolutions,  divers  persons,  to  unt,  ^c,  and  then 
and  there  did  train  and  drill  to  the  practice  of  military  eocercises, 
movements,  and  evolutions  the  said  persons,  without  any  lawful 
authority  from  Her  Majesty,  or  the  Lieutenant,  or  two  justices  of  the 
peace  of  the  said  county  of  the  city  of  Dublin,  or  of  any  county  or 
riding,  or  of  any  stewartry,  or  by  commission  or  otherwise,  for  so 
doing. 

And,  secondly,  that  "he  did  then  and  there  assist  in  training  and 
drilling  to  the  practice  of  military  exercise,**  jrc. 

And,  thirdly,  that  **he  unlawfully  did  train  and  drill  to  the  practice  of 
military    exercises,    4rc.,    ^.,    the    said  persons   being  then  and  there 

(a)  Reported  by  W.  St.  Leqeb  Bab0oxon,  Eeq.,  Barrister'at-Law.        « 
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assembled,  withmt  anv  lawful  authority  Jrom  Her  Mc^esty,  or  the 
LimUenant,  or  two  justices  of  the  peace  of^  county  of  the  dty  of  DubUn^ 
or  of  any  county  or  riding,  or  of  any  stewartry,  by  commission  or  other' 
%oise,foT  so  doing,'* 
Held,  that  all  the  counts  of  the  indictment  were  erroneous :  first,  by  reason 
of  there  being  no  averments  in  any  of  them  that  the  meeting  and  assembly 
therein  mentioned  was  a  meeting  of  persons  for  the  purpose  of  training  ^ 
and  drilling  themselves,  or  of  being  trained  and  drilled  to  the  use  of  arms, 
or  for  the  purpose  of  practising  military  exercises,  movements,  or  evolu- 
tions; and,  secondly,  there  being  no  averment  that  the  meeting  in  the 
indictment  mentioned  was  a  meeting  held  without  any  lawful  authority 
from  Her  Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace,  ^e.  by 
commission  or  otherwise, 

THE  plaintiff  in  error,  Patrick  Gogarty,  was  tried,  convicted,      Patbick 
and  sentenced  to  seven  years'  transportation,  at  the  June     m  krkor| 
sittings,  1 848,  of  the  Court  of  Oyer  and  Terminer  and  General  v. 

Gaol  DeUvery  for  the  County  of  the    City  of  DubUn,  before  Thk^eefc. 
Blackbume,  U.  J.,  and  Doherty,  C.  J.,  upon  an  indictment  under  lUegai  trainmg, 
the  60  Greo.  3,  c.  1,  for  illegally  training  and  drilling  to  the  use  of  60  Gw.  3,c.  i. 
arms,  &c. 

The  indictment  contained  three  counts. 

The  first  count  charged  that,  the  defendant  on  the  16th  day  of  indictment. 
April,  in  the  11th  year  of  the  reign,  &c.,  with  force  and  arms, 
at  Great  Ship-street,  in  the  county  of  the  City  of  Dublin,  '^unlaw- 
fully was  present,  and  did  then  and  there  attend  a  certain  meeting 
and  assembly  dangerous  to  the  peace  and  security  of  Her  Ma- 
jesty^s  liege  subjects,  and  then  and  there  prohibited  by  law,  for 
the  purpose  of  training  and  drilling  to  the  practice  of  military 
exercise,  moven^iants  and  evolutions,  divers  persons,  to  wit  (nam- 
ing them),  and  then  and  there  did  train  and  drill  to  the  practice 
of  military  exercise,  movements  and  evolutions  the  said  (again 
naming  iJie  parties),  without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace  of  the 
said  county  of  the  city  of  Dublin,  or  of  any  county  or  riding,  or 
of  any  stewartry,  by  commission  or  otherwise,  for  so  doing, 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided/' 

The  second  count  was  the  same  as  the  first,  but  charging  the 
defendant  that  he  "  did  then  and  there  assist  in  training  and  dril- 
ling to  the  practice  of  military  exercise,'^  &c.  the  parties  named. 

The  third  count  charged  the  defendant  that  he  '^  unlawfully  did 
train  and  drill  to  the  practice  of  military  exercise,  movements,  and  * 
evolutions,  the  said  (naming  the  parties)  being  then  and  there 
unlawfuUy  assembled  without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices  of  the  peace  of  the 
county  of  the  city  of  Dublin,  or  of  any  county  or  riding,  or  of  any 
stewartry,  by  commission  or  otherwise,  for  so  doi.ng,  agaiiist  the 
peace,  «o.,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided/' 
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Patrick         The  following  errors  were  assigned : — 

GoGARTT,         First,  that  there  was  no  averment  in  said  indictment,  nor  in 

9  any  of  the  connts  thereof;  that  the  meeting  and  assembly  tnen* 

Thb  Qubbn.  tioned^  was  a  meeting  and  assembly  "  of  persons  for  the  purpose 

llkaaltram      ^^  training  and  drilling  themselves,  or  of  being  trained  or  drilled 

60  Oeo,  3,  ^i  ^o  *li©  ^se  of  arms,  or  for  the  purpose  of  practising  military  exer- 

—Indidmenu  cise,  movements  or  evolutions/^ 

Secondly.  That  there  was  no  averment  in  any  count  of  the 
indictment,  that  the  meeting  therein  mentioned  was  a  meeting  or 
assembly  without  any  lawful  authority  from  Her  Majesty,  the 
Lieutenant,  or  two  justices  of  the  peace  for  the  county  of  the  city 
of  Dublin,  or  of  any  county  or  riding,  or  of  any  stewartry,  by 
commission  or  otherwise. 
Argoinent  for  Stritch,  for  the  plaintijBT  in  error. — The  only  clause  of  the  act, 
•rror.*  ™  ^  Geo.  8,  c.  1,  to  which  it  is  necessary  for  the  purposes  of  the 
present  argument  to  call  the  attention  of  the  court,  is  the  first* 
That  clause  enacts,  '^  That  all  meetings,  and  assemblies  of  persons 
for  the  purpose  of  training  or  drilling  themselves,  or  of  being 
trained  or  drilled  to  the  use  of  arms;  or  for  the  purpose  of 
practising  military  exercise,  movements,  or  evolutions,  without 
any  lawful  authority  from  his  Majesty,  or  the  Lieutenant,  or  two 

{'ustices  of  the  peace,  of  any  county  or  riding,  or  of  any  stewartry, 
)y  commission  or  otherwise  for  so  doing,  shall  be,  and  the  same 
are  hereby  prohibited,  as  dangerous  to  the  peace  and  security  of 
his  Majesty's  liege  subjects  and  of  his  government ;  and  every 
person  who  shall  be  present  at,  or  attend  any  such  meeting  or 
assembly,  for  the  purpose  of  training  and  drilling  any  other  person,, 
or  persons,  to  the  use  of  arms,  or  the  practice  of  military  exercise, 
movements  or  evolutions ;  or  who  shall  train  or  drill  any  other 
person  or  persons,  to  the  use  of  arms,  or  the  practice  of  military 
exercise,  movements  or  evolutions,  or  who  shall  aid  or  assist 
therein,  being  legally  convicted  thereof,  shall  be  liable  to  be 
transported  for  any  term  not  exceeding  seven  years,  or  to  be 
punished  by  imprisonment  not  exceeding  two  years,  at  the  discre- 
tion of  the  court  in  which  such  conviction  shall  be  had;  and  every 
person  who  shall  attend  or  be  present  at  any  such  meeting  or 
assembly  as  aforesaid,  for  the  purpose  of  being,  or  who  shall  at  any 
such  meeting  or  assembly,  be  trained  or  drilled  to  the  use  of  arms, 
or  the  practice  of  military  exercise,  movements,  or  evolutions, 
being  legally  convicted  thereof,  shall  be  liable  to  be  punished  by 
fine  and  imprisonment,  not  exceeding  two  years,  at  the  discretion 
of  the  court  in  which  such  conviction  shall  be  had.''  All  the 
rules  which  affect  indictments  at  common  law,  relate  also, 
and  apply  to,  indictments  on  statute ;  whatever  certainty* — what- 
ever precision — is  necessary  in  the  one,  is  also  required  in  the 
other;  all  indictments  must  be  certain  as  to  the  fact,  circum- 
stances and  intent,  constituting  the  offence.  The  offence  must 
appear  clearly  on  the  face  of  the  indictment ;  all  the  facts  and  cir- 
cumstances constituting  it  must  be  distinctly  and  specifically  set 
forth.     The  omission  of  any  fact  or  circumstance,  bemg  a  material 
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ing^redient  in  the  offence  vitiates  tlie  pleading.    As  to  indictments     Patrioic 
for  offences  created  by  statute^  the  rule  is  thus  laid  down  in  Arch-     <3*oaARTT, 
hold's  Criminal  Pleading,  page  50,  edition  1846  :  "  An  indictment    **  ■««<*■» 
for  an  offence  against  the  statute  must  with  certainty  and  pre-   Thb  Qubbm. 
cision  charge  the  defendant  to  have  committed,  or  omitted,  the  m^Z"-  • 
acts,  and  the  circumstances,  and  with  the  intent,  mentioned  in  the  60000.3^^^1 
statute ;  and  if  any  of  these  ingp:^dients  in  the  offence  be  omitted,  —Indhimmi, 
the  defendant  m^  demur,  move  in  arrest  of  judgment,  or  bring  a 
writ  of  error.     The  defect  will  not  be  aided  by  verdict  {Lee  v. 
OUjvrke,  2  East,  833) ;  nor  will  the  conclusion,  contra  forma/m  stcUuti, 
cure  it "  (2  Hale,  1 70.)    This  rule,  thus  laid  down  by  Mr.  Archbold, 
has  been  uniformly  enforced,  and  with  the  utmost  strictness ;  so 
that  it  has  been  held  that  not  even  the  fullest  description  of  an 
offence,  even  in  the  terms  of  a  legal  definition,  was  suflScient  with-  ^/?"??*  ^ 
out  keeping  close  to  the  expressions  of  the  statute :  Poster,  424.  l^^ 
The  rule  is  thus  stated  in  3  Bacon's  Abr.  113,  tit.  Indictment :  ''It  is 
a  general  rule,  that  unless  the  statute  be  recited,  neither  the  words 
contra  formam  statuti,  nor  any  periphrasis,  intendment,  or  con- 
clusion, will  make  good  an  indictment  which  does  not  bring  the 
offence  wUhin  all  the  Tnoiterial  words  of  the  statute  "     So  also  in  2 
Hawkins  P.  0.  249,  sect.  77:  "No  periphrases  (5  Co.  121)  or 
drcwmlocution  whatsoever  will  supply  the  want  of  those  words  of 
art  which  the  law  hath  appropriated  for  the  description  of  the 
offence ;  from  whence  it  follows,  that  an  appeal  of  death  cannot 
(Dyer,  261 ;  Oro.  Jac.  20 ;  1  Edw.  4,  26)  amount  to  a  charge 
of  murder,  without  the  word  murd/ravit,  let  it  be  never  so  exact 
and  particular  in   setting  forth  the  msJice  and  all  other  cir** 
cumstances  of  the  killing ;  neither  (E.  C.  82,  24,  96 ;  9  Edw.  4, 
26 ;  20  H.  7,  7 ;  1  Inst.  124)  can  an  appeal  of  rape  be  sufficient 
without  the  word  rapuU,  &c. ;   nor  any  of  the  appeals  above 
mentioned  without  the  word /ciontceV     "  So  necessary,'^  says  Mr. 
Ghitty,  in  his  Treatise  on  the  Criminal  Law,  vol.  1,  283,  "  has  it 
been  deemed  to  pursue  precisely  the  language  of  the  statute,  that 
in  an  indictment  for  the  actual  murder  of  the  king,  the  compassing 
and  imagining  is  laid  as  the  treason  in  the  terms  of  the  statute,  and 
the  king^s  death  itself  laid  only  as  an  overt  act  of  treason.^^     "  It 
was  resolved  that  the  indictment  should  be  for  compassing  the 
death  of  the  late  king  (the  very  compassing  and  imagining  the 
king's  death  being  the  treason  within  the  statute ;  25  Edw.  3  '') — 
(Kelyng,   8.)      It  is   so  admitted  that  an  indictment   upon  a 
penal  statute  must  pursue  precisely,  and  with  certainty,  the  ex- 
pressions— ^the  words, — ^which  the  Legislature  has  appropriated 
to  define  the  offence,  that  it  is  always  to  waste  the  time  of  the 
court  to  cite  authority  after  authority  in  support  of  the  proposition. 
It  has  long  been  a  settled  point,  and  is  now  a  first  principle,  fully 
recognized  by  statute.     The  82nd  sect,  of  9  Oreo.  4,  c.  54  (an  Act 
for  improving  the  Administration  of  Justice  in  Criminal  Cases  in 
Ireland),  ailer  providing  that  certain  formal  defects  shall  not  stay 
or  reverse  judgment  after  verdict,  concludes  thus, — "  And  when 


error. 
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^MfSBMCK     the  offence  chal*ged  shall  be  an  offence  theretofore  created  by 
GooARTT,    statute,  or  subjected  to  a  greater  degree  of  punishment,  or  ex- 
BBROB,    ^jmjQ^j  fpQjjj  ^jjQ  benefit  of  clergy,  by  any  statute,  the  indictment 
Thb  QuBBir.  or  information  shall,  after  verdict,  be  held  sufficient  if  it  describe 
lUaa  TZamma  ^^  offencs  VTi  the  words  of  the  stahUe  creating  the  offence,  or  pre- 
60  ^o!irr^'  scribing  the  punishment,  or  excluding  from  the  benefit  of  clergy/^ 
•^IntUctmmL  It  is  Only  necessary  to  cite  a  very  few  oases  to  the  court,  illustrat- 
ing the  rule,  and  showing  with  what  strictness  and  uniformity  ita 
observance  has  been  enforced,  in  order  to  demonstrate  that  the  in- 
dictment here  is  framed  in  direct  violation  of  the  rule,  and  in 
order  to  satisfy  the  court  that  not  only  does  it  not  pursue  the  ex- 
pressions,— the  words  defining  the  offence  created  by  the  statute, 
^-but  that,  by  not  pursuing  the  statute,  it  omits  an  ingredient 
Argnmentfor    material  to  the  constitution  of  the  offence.      Here,  then,  is  a 
Pj^y'ff*"        variance,  not  merely  consisting  in  the  introduction,  or  altera- 
tion, or  omission  of  words  purely  superfluous  and  unnecessary, — 
but  a  whole  passage,  consisting  of  material  words  descriptive  of 
the  offence,  is  omitted.     In  The  King  v.  Oax  (2  Bulstrode,  258), 
the  indictment  was  for  a  forcible  entry ;  George  Oroke  took  ex- 
ception to  quash  the  indictment,  for  that  the  conclusion  thereof, 
{manu  forte)  et  cantra  coronam  et  pacem  regis,  was  omitted  also, 
because  the  same  was  taken  before  one  justice  of  the  peace  only ; 
also,  it  did  not  appear  upon  what  statute  this  indictment  was 
iaken^  there  being  two  statutes.     The  whole  court  was  clearly  of 
opinion  that  the  indictment  was  not  good,  and  so  by  the  rule  of 
the  court  the  same  was  quashed  afterwards.     In  the  case  of  The 
Queen  v.  Moore  (2  Lord  Raymond,  791),  the  defendant  was  con- 
victed upon  the  statute :  (3  Will.  &  M.  c.  10,  s.  2.)     The  conviction 
was  removed  into  the  Queen^s  Bench  by  certiorari  and  quashed, 
"  because  it  says  only  that  he  (the  defendant  killed  deer  in  quodam 
loco,  in  which  they  had  usvMy  been  kept,  without  saying  inclosed,** 
Here  the  omission  of  the  word  "  inclosed,**  used  in  the  statute,  was 
held  sufficient  to  vitiate  the  conviction,  although  it  was  stated  that 
the  defendant  had  '^  killed  the  deer  in  a  certain  place  in  which  they 
had  usually  been  kept.**   In  3  Dyer,  863  a,  A.  was  indicted  upon  the 
statutes  1  &  13  Eliz.  1  &  2  of  prcemunire,  for  aiding  one  B., 
knowing  him  to  be  a  principal  maintainer  of  the  authority  and 
jurisdiction  of  the  Bishop  of  Bome,  &c.,  With  these  words  in  the 
indictment,  "  against  the  form  of  the  statutes  afo^^esaid,**     The  in- 
dictment was  held  to  be  insufficient  because  the  words  of  the  statute 
"  upon  pwrposOj  a/nd  to  the  extent  to  set  forth  a/nd  extol,**  ^c.  were 
omitted.    The  words  '*  against  the  form  of  the  statutes  **  not  curing 
.  the  defect.     In  a  case  reported  in  Noy,  171,  A.  was  indicted  upon 
the  statute  5  &  6  Edw.  6,  c,  14,  that  in  the  churphyard,  such  a 
day,  extraxU  gladium  against  J.  L.  et  ipswm,  percussit,  and  because 
the  statute  was,  '^  if  any  person  maUtiose  strike  another,  or  shall 
draw  any  weapon  with  intent  to  strike  any  person,  and  the 
indictment  was  quod  extraxit,  but  does  not  say  adpercutiendum,  and 
because  it  is  quod  percussit  without  saying  maliUose,  the  party  was 
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disobarged  upon  motion  in  arrest  of  judgment/'  There  could  not  be  Patbiok 
a  mncb  stronger  instance  of  tbe  strictness  with  which  the  general  ^J^^^* 
rule  has  been  enforced  than  that  which  this  case  affords ;  although  «. 

the  indictment  stated  that  the  defendant  extraxit  gladiwm  against  Thb  Qubbt. 
3,Jj,et  ipsnmiperaussit,  from  which  the  court  might  well  infer  that  he  ^»  ^J^jj^^. 
had  acted  malicioualy.  Yet,  the  omission  of  that  word,  and  because  eo  Gw,  8,  e.  i 
it  was  averred  that  the  defendant  had  actually  done  that  which  the  —Indiotmmt, 
statute  made  it  an  offence  to  intend  tc  do,  the  indictment  was  pro- 
nounced bad,  and  judgment  was  arrested.  So,  in  an  indictment 
upon  the  repealed  statute  (5  Eliz.  c.  11,  s.  2),  which  makes  it  high 
treason  to  clip  round  or  file  any  of  ihe  coin  of  the  realm  ^'for 
wicked  lucre  or  gain's  hake"  it  was  necessary  to  charge  the  offence 
to  have  been  committed  for  ^'  wicked  lucre  and  gam's  sake :'' 
(1  Hale,  220.)  And  in  an  indictment  on  the  statute  (9  Geo.  4, 
c.  31,  s.  12)  charging  the  prisoner  with  '^feloniously,  wilfully,  and  ^'P^S^}  ^^^ 
malicumsly  cutting/'  is  not  sufficient,  the  words  of  the  statute  being  l^  ^ 
*'v/n]4iwfullyamd maliciously:''  {TheQueenv.Bycm,  2  Moo.G.G.  15.) 
An  indictment  upon  the  repealed  statute  (2  Geo.  2,  c.  25)  which 
made  the  stealing  of ''  bank  notes  "  felony,  charging  the  defendant 
with  stealing ''  a  certain  note,  commonly  called  a  bank  note,'^  was 
holden  bad,  because  it  did  not  follow  the  description  of  the  pro- 
perty in  the  statute  :  {King  v.  Craven,  B.  &  B.  14.)  In  that  case, 
although  the  words  of  the  statute,  ''  bank  note"  were  used  by  the 
pleader,  yet  the  mere  addition  of  the  words  "  a  certain  note,  com" 
monly  called,"  rendered  the  indictment  bad.  In  The  King  v.  Bams 
(1  Leach,  498),  the  prisoner  was  indicted  upon  the  Black  Act 
(9  Geo.  1,  c.  22) ;  it  was  held  that  the  term  ''wilfuUy"  was  necessary, 
being  one  of  the  terms  used  by  the  Le^lature,  and  ''unlawfully 
and  maliciously"  would  not  suffice.  In  that  case  some  of  the  judges 
thought  that  "  maliciously"  included  "  wilfully,"  but  the  majority 
held  that  as  "  wilfully  "  as  well  as  "  maliciously  "  was  mentioned  in 
the  statute  as  description  of  the  offence  both  should  be  stated 
in  the  indictment.  In  the  case  of  The  King  v.  Oorrvpton  (7  Gar. 
&  P.  139),  the  indictment  in  one  count  charged  the  defen- 
dant that  he  did  break  to  get  out,  and  in  another  that  he  did  break 
and  get  out :  the  indictment  was  holden  ill,  the  words  of  the  act 
being  " break  out"  The  mere  interpolation  in  the  first  count  of 
the  words  "  to  get,"  and  in  the  second  count  of  the  words  "  and  get," 
destroying  the  pleading.  The  indictment  here,  in  the  first  count 
charges  that  Patrick  Gogarty  "  unlawfully  was  present  at,  and  did 
then  and  there  attend,  a  certain  meeting,  dangerous  to  the  peace 
and  security  of  Her  Majesty's  liege  subjectis  and  of  her  government, 
for  the  purpose  of  training  and  orilling  to  the  practice  of  military 
exercise,  movements  and  evolutions,  divers  to  wit  (naming  the 
parties),  and  then  and  there  did  train  and  drill  to  the  practice  of 
mihtary  exercise,  movements  and  evolutions,  the  said  (again 
naming  the  parties),  without  any  lawful  authority  from  Her  Ma- 
jesty, or  the  Lieutenant,  or  two  justices  of  the  peace  of  any  county 
or  nding,  or  of  any  stewartry,  by  commission  or  otherwise  for  so 
doing,  against  the  peace,  &c.,  and  contrary  to  the  form  of  the 
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Patbiok     statute/'  &c.  The  2nd  count  is  the  same  as  the  firsts  but  charging 
GooABTT,     '*%hat  the  defendant  did  then  and  there  assist  in  training  and 
iir  BBBOB,     ^ij^ing  ^  ijJjq  practice  of  military  exercise^  &c.,  the  said  parties/' 
Thb  Qubbb.    (naming  them.) 

- — .  .         The  3rd  count  charges  the  defendant^  that  he  ''  unlawfully  did 
eo^aoTsT^'  ^^^'^^  ^'^  ^^^^  ^  ^^  practice  of  military  exercise,  movements  and 
—JndioHMfit.  evolutions,  the  so/id  (naming  the  parties)  being  then  and  there  unlaw- 
fully assembled  without  a/ny  lanvful  permission  Jrom  her  Majesty,  ^c, 
against  the  peace,  ^c,  and  contrary  to  the  form  of  the  statrde,"  ^c. 
The  pleader  has  not  in  any  count  in  the  indictment  described  the 
offence^  that  is^  the  meetmg,  in  the  words  of  the  statute^  as  ''  a 
meeting  and  assembly  of  persons^  for  the  {Purpose  of  training  or 
drilling  themselves^  or  of  being  trained  or  drilled  to  the  use  of 
ArgaoifDt  for    arms,  or  for  the  purpose  of  practising  military  exercises,  move- 
pUintiff  lA        mentis,  or  evolutions/'     In  the  first  two  counts  of  the  indictment, 
•"^''  he  has  adopted  the  words  of  the  act,  which  prohibit  such  meetings 

and  assemblies,  but  he  totally  omits  the  words  of  the  act  which 
are  used  to  describe  the  kind  of  meetings  and  assemblies  which  it 
prohibits.  The  words  '^  a  certain  meeting,  dangerous  to  the  peace 
and  security  of  Her  Majesty's  liege  subjects,  and  of  her  govern- 
ment," give  it,  it  is  true,  the  description  of  an  unlawful,  of  an 
illegal  meeting,  in  the  terms  of  a  legal  definition,  but  that  is  not 
sumcient  in  an  indictment  upon  a  penal  statute,  without  keeping 
close  to  the  expressions,  to  the  words  of  the  act.  The  mere  aver- 
ment that  the  meeting,  at  which  the  defendant  attended,  was  '^  an 
unlawful  meeting,  then  and  there  prohibited  by  law,"  is  insufficient, 
because  it  manifestly  does  not  bring  that  particular  meeting  within 
the  material  words  of  the  act.  It  does  not  show  in  what  respect 
it  was  an  ''  unlawful  meeting "  within  the  meaning  of  the  act. 
Descriptive  words  used  by  the  Legislature  are  omitted,  and  in  con- 
sequence of  that  omission,  a  material  ingredient  in  the  constitution 
of  the  offence  is  not  averred,  viz.,  the  purpose  of  the  meeting.  The 
words  used  in  the  indictment  create  an  uncertainty,  which  is  not 
cured  by  the  conclusion,  contra  forma/m  statuti. 

They  are  mere  general  words,  equally  applicable  to  all  meetings, 
prohibited  by  this  or  by  any  other  statute.  They  would  apply  as 
well  to  meetings  and  assemblies  declared  ^^  urdawful^*  by  the  Riot 
and  Whiteboy  Acts ;  or  to  meetings  and  assemblies  at  St.  Patrick's 
purgatory,  or  other  holy  wells,  prohibited  by  the  statute  Anne, 
to  prevent  the  further  growth  of  Popery.  A  meeting  or  assembly 
contrary  to  the  provisions  of  the  Convention  Act,  as  it  is  com- 
monly called  (the  83  Geo.  8,  c.  29),  would  be  ''  an  unlawful  meet- 
ing prohibited  by  law"  Yet  in  an  indictment  upon  that  statute, a 
mere  averment  that  the  meeting  was  ''  an  unlawful  meeting,  pro- 
hibited by  law,  and  a  conclusion  contra  formami  statuti,  would  be 
insufficient.  Li  an  indictment  upon  that  statute,  it  would  be 
necessary  to  set  forth  in  the  words  of  the  Legislature,  that  the 
assembly  or  meeting,  was  an  assembly,  or  committee,  or  body  of 
persons  elected,  or  in  some  inwnnfir  consiitiUed,  or  appointed  to  repre- 
sent, or  oBSfiuming,  or  exercising  a  right  or  authority  to  represent  the 
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people  of  this  realm,  &c.     It  would  be  necessary  to  pursue  the      Patbiok 
words  of  the  statute,  without  the  slightest  ambiguity  or  uncer-     ^*^^ 
tainty^  so  as  to  bring  the  meeting  clearly  within  some  one  of  the  p. 

description  given  in  the  act.     This  was  done  in  the  case  of  Ths  Twt  Qobbv. 
King  against  Sheridan  and  Kirwan,  31  State  Trials  (Oobbett^s),  /a^JTIJ^i,,^ 
638.     If,  in  the  case  of  Hie  Queen  v.  Bycm  (2  Moody),  and  in  the  50  Om,  s,  0.  i 
case  of  The  King  v.  Davie,  1  Leach,  493,  the  omission  of  one  word  --Indietmmt 
used  in  the  statutes,  as  descriptiye  of  the  offences  charged,  even 
when  the  larger,  the  more  comprehensive  term  of  the  act  was 
retained ;  if  the  omission  of  one  word  was  held  sufficient  to  vitiate 
the  indictment,  a  fortiori,  should  the  present  indictment  be  holden 
bad,  where  several  words,  an  entire  passage  used  in  the  act  as 
descriptive  of  the  offence,  is  totally  omitted,  and  words,  too, 
which  actually  contain  an  essential  circumstance  and  ingredient  ArgnmeDt  for 
in  the  constitution  of  the  offence,  namely  the  purpose,  the  intent  pWmiff  in 
of  the  meeting.     The  third  count  varies  somewhat  from  the  two  ^^^^' 
first,  but  is  even  still  more  open  to  this  objection.     It  describes 
the  meeting  in  language  differing  still  more  widely  from  the  de- 
scriptiye language  of  the  statute.     It  simply  states  that  the 
parties  named  "  were  then  and  there  unlawfully  assembled,  without 
any  la/wful  authority  from  Her  Majesty,  ^c.      If  it  was  necessary 
to  state  in  the  indictment  that  the  parties  named  were  assem- 
bled at  cdl,  it  was  also  necessary  to  state  that  they  were  assem- 
bled for  the  purpose  prohibited  by  the  act,  otherwise  the  meeting 
would  not  be  an  unlawful  meeting  within  tlie  act,  and  the  defen- 
dant's attendance  at  such  a  meeting  could  not  be  an  offence 
against  the  act. 

It  may  be  contended  that  "  to  train  or  drill  any  other  person  or 
persons  to  the  use  of  arms,  or  the  practice  of  milita/ry  exercise,  move^ 
fnents,  or  evolutions,'*  is  a  distinct,  a  substantive  offence  against  the 
act,  and  that  the  defendant  below  was  duly  convicted  of  that 
offence.  But  the  act  cannot  be  so  construed.  If  this  were  a 
proper  construction  of  the  act,  it  would  be  an  offence  against  its 
provisions  for  any  man  to  train  or  drill,  whether  he  had  the  autho- 
rity mentioned  in  the  act  or  not.  For  if  the  pleader,  grounding 
his  charge  upon  the  words  of  the  act  just  mentioned,  could,  with- 
out vitiating  the  indictment,  omit  all  mention  of  the  meetings  and 
assemblies  referred  to  in  the  act,  he  might  also  omit  to  negative 
the  exception  in  the  act  in  favour  of  those  who  have  authority  to 
assemble  to  be  drilled  from  Her  Majesty,  or  the  Lieutenant,  or  two 
justices  of  the  peace,  or  by  com/mission,  or  otherwise  :  upon  such  a 
construction  every  adjutant,  Serjeant,  and  corporal  in  the  British 
army,  might  be  prosecuted  for  the  misdemeanor  created  b^  the 
statute.  Besides,  the  words  of  reference,  "  any  such  meetmg," 
recur  several  times  in  the  enacting  clause,  clearly  demonstrating 
that  the  act  was  intended  to  apply  solely  to  such  meetings  as  are 
described  in  the  commencement  of  the  enacting  clause.  The  intent 
of  the  Legislature  is  not  to  be  collected  from  any  particular 
expression,  but  from  a  general  view  of  the  whole  of  an  act  of  Par- 
liament: (per  Best,  0.  J.,  4  Bing.  196.)     In  7  Bam.  Cress.  660, 


314  CRIMINAL  LAW  CASES. 

Patbiok     the  rule  is  thus  laid  down  by  Lord  Tenterden^  C.  J. : — "  In  con- 
GooARTT,     gtruing  acts  of  Parliament^  we  are  to  look  at  Uie  language  of  the 
,;.         whole  act ;  and  if  we  find  in  the  preamble^  or  in  any  particular 
Tbb  Qusbv.   clause^  an  expression  not  so  large  and  extensive  in  its  import  as 
/ffls  oT^nt     ^^^^^  used  in  the  other  parts  of  the  act,  and  upon  a  view  of  the 
60  Oeo.  8,  c.  1  whole  act^  we  can  collect,  from  the  more  large  and  extensive 
^indiotmmu.  eiqpressions  used  in  other  parts,  the  real  intention  of  the  Legis- 
lature, it  is  our  duty  to  give  effect  to  the  larger  expressions,  not- 
withstanding the  phrases  of  less  extensive  import  in  the  preamble, 
or  in  any  particular  clause/'     Here  the  r^  intention  of  the 
Legislature  is  manifested — ^to  prevent  assemblies  of  persons,  not 
legally  authorized,  from  training  and  drilling.     This  is  the  larger 
meaning  of  the  act,  to  which  the  court  is  bound  to  give  effect. 
Argnment  for        If  this  indictment,  omitting,  as  it  manifestly  does,  the  greater 
MTor!*    ***       portion  of  the  description  given  in  the  statute  of  the  offence 
created  by  the  statute,  be  a  good  and  sufficient  indictment — ^if  the 
framers  of  an  indictment  upon  a  statute  can  select  such  portions  of 
the  language  of  the  statute  as  they  may  think  fit — ^if  they  can  with 
'  safety  omit  one  portion  of  the  lamguage  describing  the  offence, 
then  there  is  no  reason  why  they  may  not  omit  it  entirely ;  and, 
contenting  themselves  with  a  mere  general  averment  that  a  prisoner 
has  acted  "  contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided,^'  leave  it  to  the  jury  to  decide,  not  only  as  to 
the  facts  and  circumstances  of  the  case,  their  acknowledged  pro- 
vince, but  as  to  the  law,  which  is  peculiarly  the  province  of  the 
bench ;  the  jury  would  have  to  adjudicate,  not  only  on  the  circum- 
stances of  the  case,  but  to  supply  the  omissions  of  the  pleader, 
and  to  find  that  the  offence  chs^ged  was  an  offence  against  the  law, 
within  the  meaning  of  the  law.    The  second  assignment  of  error  is 
that  there  was  no  averment  in  the  indictment  that  the  meeting 
therein  mentioned  was  a  meeting  or  assembly,  without  any  la/wjul 
authority  from  Her  Majesty ^  or  the  Lieutenant^  or  two  justices  of  the 
fewcefor  the  county  of  the  city  of  Dublin,  or  of  amy  county  or  riding, 
or  of  any  stewa/rtry,  by  conrndssion  or  otherwise.     This  objection  to 
the  indictment  in  the  present  case,  is  grounded  upon  the  settled 
principle  applicable  to  all  cases  of  offences  created,  and  of  penalties 
imposed  by  statute.     The  general  rule  in  all  such  cases  is,  that  all 
exceptions  in  the  enacting  clause  must  be  negatived  in  the  indict- 
ment.    It  is  thus  laid  down  by  Mr.  Chitty : — '^  If  the  exceptions 
themselves  are  stated  in  the  enacting  clause,  it  will  be  necessary  to 
negative  them  in  order  that  the  description  of  the  crime  may  in 
all  respects^correspond  with  the  statute : "     (1  Chitty,  G.  L.  283.) 
In  3  Bacon's  Abr.  114,  tit.  Indictment,  it  is  laid  down,  that  "  a  con- 
viction on  a  penal  statute  ought  expressly  to  show  that  the  defen- 
dant is  not  within  any  of  its  provisoes ;  for,  since  the  defendant  has  no 
remedy  against  such  a  conviction,  but  from  a  defect  appearing  upon 
the  face  of  it,  it  ought  to  have  the  highest  certainty,  and  to  satisfy 
the  court  that  the  defendant  had  no  su^h  matter  in  his  favour,  as  the 
statute  itself  allows  him  to  plead.''     This  point  is  so  settled  by  the 
constant  tenor  of  all  the  authorities,  that  it  is  only  necessary  to  refer 


CRIMING  LAW  CASES.  815 

the  coart  generally  to  the  eases  collected  :  1  Saunders^  262 ;  R.  Patrick 
▼.  Jmvis,  1  Burrow,  148 ;  B.  v.  Pratten,  6  T.  R.  569 ;  Thu  ^^^ 
baultv.  Oibeony  12  Mee  &  Wels. ;  King  v.  Marriott,  1  Strange;  ». 

JB.  V.  Wheatman,  1  Donglas ;  Lawton  v,  Hichman,  and  O'Neill  Ti«  Qubbk. 
▼.  Brindley,  25  L.  J.  pp.  20,  26.  In  the  case  of  Thibault  jUg^S^j^^n 
V.  Gibson  (12  M.  &  W.  88),  a  qui  tarn  action  to  recover  a  penalty  60  Ow,  8,  o.  i 
under  the  12  Anne,  c.  16,  it  was  argued  that  the  2  &  3  Vict,  --indictment. 
c.  87,  8.  I,  had  virtually  repealed  the  statute  of  Anne.  Parke, 
B.,  in  giving  judgment,  said, ''  wherever  a  statute  inflicts  a  penalty 
for  an  offence  created  by  it,  but  there  is  in  the  enacting  clause  an 
exception  of  persons  under  particular  circumstances,  it  is  necessary 
to  sl^te  that  the  defendant  is  not  within  any  of  the  exceptions, 
and  it  seems  immaterial  whether  the  exception  be  in  the  same  sec- 
tion or  in  a  preceding  Act  of  Parliament,  referred  to  by  the  enact- 
ing clause/^  Does  3ie  indictment  in  the  present  case  properly  Argument  for 
negative  the  exception  contained  in  the  enacting  clause  of  the  60  pi»intiff  in 
Geo.  3,  c.  1  ?  The  indictment  here,  in  the  first  and  second  counts,  •'^^* 
negatives  authority  in  the  defendant  to  drill,  or  to  assist  in  drilling, 
but  the  Act  applies  the  want  of  authority  to  the  meetings  and 
assemblies  of  persons  for  the  purpose  of  training  or  drilling  them" 
selves  to  the  tise  of  arms,  a/nd  to  the  exercise  of  military  evolutions,  Spc, 
In  order  properly  to  negative  the  exceptions  in  the  Act,  it  would 
be  necessary  to  negative  authority  in  the  persons  composing  the 
meeting  as  such,  and  not  merely  as  here  in  the  person  drilling. 
Non  constat,  from  the  two  first  counts  of  this- indictment,  but  that 
the  persons  named  as  constituting  the  meeting  had  authority  to 
be  djrilled.  It  is  not  averred  that  they  were  not  within  the  excep- 
tion of  the  Act.  Now,  authorising  them  to  be  drilled  would 
make  no  offence  in  the  defendant  to  drill  them.  And  the  court  is 
bound  to  presume  from  the  form  of  the  pleading  that  they  had  such 
authority ;  for  the  rule  is,  that  we  are  bound  to  presume  the  nega- 
tive of  everything  the  pleader  has  not  expressly  affirmed,  and  the 
affirmative  of  everything  he  has  not  precisely  negatived.  The  Act 
expressly  refers  the  want  of  authority  to  the  meetings  and  assem- 
blies. In  this  instance  the  existence  of  that  authority  in  the 
meeting  mentioned  in  the  indictment  is  not  negatived,  and  the 
court  is  therefore  bound  to  presume  that  it  existed,  and  if  so,  it 
was  no  offence  in  the  defendant  to  drill  such  a  meeting.  In  the 
third  count,  the  pleader  had  evidently  intended  to  negative  autho- 
rity in  the  parties  assembled — but  has  he  done  so  with  the  neces- 
sary clearness  and  precision  ?  He  states  that  the  persons  named 
^'  were  then  and  there  unlawfully  assembled,  without  any  lawful 
authority  from  Her  Majesty,^^  &c.  But  he  omits  to  aver  that  they 
were  "  unlawfully  assembled"  within  the  meaning  of  the  Act, 
namely,  that  they  were  unlawfully  ''assembled  for  the  j^urpofo  of 
training  and  drilling  themselves,  or  of  being  trained  and  drilled  to 
the  use  of  arms,  or  for  the  purpose  of  practising  military  exercise, 
movements  or  evolutions.'' 

8myly  (with  whom  was  Baldurin,  Q.O.,  for  the  crown),  contended 
that  tibe  meaning  of  the  statute  was,  that  the  purpose  which  it 
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Patrick     recited^  and  which  was  necessary  to  be  averred^  was  Uie  purpose^ 
QooARTT,     j^Q^  q{  ^q  meeting,  but  of  the  parties  who  were  present,  and  that 
,.     '     therefore  the  purpose  required  to  be  alleged  was  the  purpose  of 
Tbb  Quskv.  the  individuals  who  attended  the  meeting.     The  indictment  states 
jji-JTZT-  •     ^^^^  Goffarty  was  present  at  the  meetinflr ;  he  became  incorporated 
60  (7eo.  8,  e,  I  With,  and  was  a  portion  of  it,  at  the  time  the  purpose  for  whicn 
—rmUeimmu,  the  meeting  was  assembled  was  introduced.   [Pbsbin,  J. — ^Do  you 
ascribe  the  purposes  mentioned  in  the  indictment  to  the  prisoner  ?] 
Yes.     [Pbbbin,  J. — ^Then,  you  leave  the  meeting  without  a  pur- 
pose ?]     The  purpose  of  Uie  individuals  who  attend  the  meeting 
creates  the  offence,  and  not  the  purpose  for  which  the  meeting  is 
held. 

Fitzgibbon,  Q.O.,  on  behalf  of  the  plaintiff  in  error,  relied  on 
the  absence  of  a  proper  averment  descriptive  of  the  nature  of  the 
meeting,  or  showing  the  absence  of  lawful  authority  for  it,  and 
cited  upon  the  construction  of  the  statute  in  this  respect,  BelVs 
case. 

Baldwin,  Q.C.,  replied. 

Jam/aary  24. — Juboment. 

Jndcment  of  Blackbubne,  C.  J. — ^The  indictment  in  this  case  of  Oogarty 
Bl«flkban«,  against  Ths  Queen  is  founded  upon  the  Act  of  the  60  Geo.  8,  c.  1. 
The  plaintiff  has  assigned  in  the  different  counts  two  errors  ;  the 
first  is,  that  none  of  the  counts  contain  a  sufficient  averment  that  the 
meetings  or  assemblies  which  they  severally  state,  are  such  as  the 
Act  prohibits.  The  first  and  second  counts  are  the  same  in  terms, 
except  that  the  offence  in  the  former  is  that  of  training  and 
drilling  to  the  practice  of  military  exercises,  while  the  second  is 
for  aiding  and  assisting  in  such  training  and  drilling  j  and  the 
third  count  of  the  indictment  is,  for  having  drilled  certain  and 
other  persons  unlawfully  assembled.  The  statute  commences 
with  an  enactment  that  all  meetings  and  assemblies  for  the  pur- 
pose of  training  and  drilling  themselves,  or  of  being  trained  or 
drilled,  to  the  use  of  arms,  and  for  the  purpose  of  practising  mili- 
tary exercises,  movements  and  evolutions,  without  lawful  autho- 
rity, should  be  prohibited.  If  the  Act  closed  here,  an  indictment 
for  violating  its  provisions  must  have  distinctly  averred  that  the 
meeting  was  for  one  of  the  purposes  stated  in  the  Act,  namely,  of 
training  or  drilling  themselves  to  the  use  of  arms,  or  of  being 
trained  or  drilled  to  the  use  of  arms,  or  for  the  purpose  of  prac- 
tising military  exercises,  movements  and  evolutions.  It  must 
also  have  negatived  the  existence  of  any  such  authority  conferred 
on  the  meeting  as  the  Act  states,  so  that  the  course  is  plain 
according  to  the  established  rules  of  pleading.  The  statute  next 
proceeds,  not  to  enact  any  new  offence,  but  merely  to  prescribe  the 
punishment  of  those  who  shall  violate  it;  so  that  the  first  allega- 
tion to  be  made  is,  that  the  purpose  of  the  meeting  brought  it 
within  the  prohibition  and  made  it  illegal.  It  is  of  the  very 
essence  of  tne  crime  that  the  meeting  should  be  illegal  within  the 
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meaning  of  the  act,  otherwise  none  of  the  ennmerated  acts  could  Patrick 
come  within  its  penal  consequences.  It  is  quite  plain  that  it  is  Gooartt, 
a  violation  of  the  terms  of  the  act  to  attend  such  a  meeting  for  the  „. 

purpose  of  training  and  drilling.     The  next  words  which  follow  Thb  Qubbit. 
"  who  shall  train  or  drill  any  other  person  to  the  use  of  arms/'  /^^J^-  ^ 
manifestly  mean  any  person  who  shall  attend  such  illegal  meet-  so  gw.  s^e,  i 
ings  as  had  been  already  described.     If  then  it  was  necessary,  as  I  —indictment, 
think  it  was,  to  aver  that  the  meetings  and  assemblies  were  for  the 
purposes  specified  in  the  prohibitory  part  of  the  statute,  it  is  plain 
that  all  the  counts  are  bad,  for  in  none  of  tHem  is  this  done.    None 
of  them  aver  that  the  assembly  was  for  the  purpose  of  training  or 
drilling  themselves,  or  of  being  trained  or  drilled  in  the  use  of 
arms,  or  for  the  purpose  of  practising  military  exercises,  move- 
ments, or  evolutions.     I  also  think  that  all  the  counts  are  open  to 
the  third  objection :  for,  upon  a  consideration  of  them,  it  is  mani- 
fest that  it  has  not  negatived  the  authority  of  the  plaintiff  in  error, 
to  train,  or  drill,  or  act^  as  he  is  alleged  by  the  indictment  to 
have  done. 

Cbamftok,  J. — I  entirely  concur  in  the  judgment  pronounced 
by  the  Lord  Chief  Justice. 

Persik  and  Moore,  JJ.,  also  expressed  their  concurrence. 

Blacebubnb,    C.    J. — The    judgment,    therefore,    must    be 
reversed. 

The  prisoner  J  who  had  been  brought  up 
to  the  bar  of  the  court,  was  then 
diacha/rged. 


VOL.  ni. 
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COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Teeh^  1848. 

November  9,  13,  14,  and  18. 

John  Martin,  in  error,  v.  The  Queen,  (a) 

Writ  of  error — Caption,  form  of — Crown  and  Government  Security 
Act — Indictment  under  form  of — Challenge  to  juror  on  gi'ound  of 
interest — Form  of  sentence  of  transportation. 

The  caption  of  an  indictment  stated  that  at  an  adjournment  of  a  com- 
mission of  Oyer  and  Terminer  and  Chneral  Gocd  Delivery,  holden  in 
and  for  the  county  of  the  city  of  Dublin,  at  the  Sessioais  House,  Chreen- 
street,  in  the  said  county  of  the  city  of  DvhUn,  on  Tuesday,  the  8f  A 
day  of  August,  1848,  and  in  the  12th  year  of  our  Sovereign  Lady  the 
Queen,  before  the  Eight  Honourable  Jeremiah  Dunne,  Lord  Mca/or 
of  the  city  of  Dublin;  the  Right  Honourable  David  Richard  Pigot, 
Chief  Baron  of  Her  Majesty's  Court  of  Exchequer  ;  and  the  Honour^ 
able  Richard  Fennefather,  one  of  the  Barons  of  Her  Majesty's  Court 
of  Exchequer ;  and  others  their  fellows.  Justices  and  Commissioners  of 
our  said  lady  the  Queen^  in  and  for  Vie  whole  county  of  the  said  city 
of  Dublin,  assigned  by  letters  patent,  j-c,  directed  to  S.  W.,  jrc.,  ^c, 
to  inquire,  examine,  discuss,  and  determine,  by  the  oath  of  good  and 
lawjul  men  of  the  county  of  the  city  of  Dublin  aforesaid,  and  by 
other  ways  and  means,  ^c,  of  all  treasons,  suspicions  of  treasons, 
4'c.,  4rC;  by  any  person  or  persons  within  the  county  aforesaid,  done, 
committed,  perpetrated,  or  hereafter  to  be  done,  ^c,  and  to  deliver 
the  gaol  of  Newgate,  and  all  other  the  gaols  in  the  county  of  the  dty, 
of  all  malefactors  and  prisoners  from  time  to  time,  and  to  hear  and 
determine  all  and  singular  the  premises — it  was  presented  upon  the 
oath  of  good  and  lawful  men  of  the  body  of  the  said  county  of  the  city 
of  Dublin,  whose  names  here  follow — (setting  out  the  name  of  twenty^ 
three  grand  jurors)— in  manner  and  form  following : 

Held,  that  this  caption  was  not  eiToneous,  and  that  it  appeared  from  it 
with  sufficient  certainty  when,  where,  and  before  whom  the  oath  was 
administered  to  the  grond  jury,  and  when  and  where  the  presentment 
was  made;  and  that  the  names  of  the  grand  jurors  having  been  set 
forth  in  the  caption  it  sufficiently  appeared  thereby  that  the  bill  was 
found  by  twelve  grand  jurors,  though  the  number  wets  not  stated. 

Held,  also,  that  the  caption  was  not  vitiated  by  the  omission  of  the  words 
sworn  and  charged. 

The  indictment  charged  in  one  set  of  counts,  that  the  prisoner  did  feto' 
niously  compass,  imagine,  invent,  devise,  and  intend  to  deprive  and 
depose  our  Sovereign  lady  the  Queen,  from  the  style,  honour,  and 
royal  name  of  the  imperial  crown  of  Ae  United  Kingdom;  and  the 
said  felonious    compassing,   imagination,   invention,   device,   and  inten-' 

(a)  Reported  by  W.  St.  Lkobb  Babinoton,  Eaq^  Barrister-at-Law. 
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tion  did  express,  utter,  and  declare  by  then  and  there  feloniously  pub' 
lishing  certain  printings  in  a  certain  public  newspaper  called  the  *'  Irish 
Felon  ;  "  and  in  another  set  of  counts  the  prisoner  was  charged  in  similar 
terms  with  compassing  to  levy  war  against  Her  Majesty, 

Held,  upon  writ  of  error,  that   the  indictment  well  charged  an   offence  • 

under  the  statute  11  Vict  c.  12;  and  that  it  was  not  necessary  either 

to  aver  that  the  printings  therein  charged  were  felonious  printings,  or 

further   to   aver   that    they  were    expressive    and    declaratory    of   the 

previously   charged  compassings  and  imagination,    or  that    they    were 

.  published  "  of  and  concerning "  Her  Majesty  the  Queen,  and  the 
Crown  and  Oovemment  of  the  United  Kingdom,  or  of  and  con- 
cerning some  traitorous  or  felonious  design  then  on  foot,  or  intended 
to  be  taken. 

A  challenge  was  tendered  to  one  of  the  jurors,  on  the  ground  that  he  was 
interested  in  the  conviction  of  the  prisoner,  inasmuch  as  by  a  charter 
of  Henry  the  Fifth,  it  was  granted  to  the  then  corporation  of  Dublin, 
their  heirs  and  successors  {which  charter,  and  the  rights  and  franchises 
thereby  granted,  was  averred  to  have  become  by  the  Municipal  Corpo^ 
rations  Act,  (3^4  Vict  c,  105,)  duly  vested  in  the  present  Corporation 
of  the  city  of  Dublin)  that  they  "  should  have  all  and  all  manner  of 
goods  and  chattels  of  felons  and  fugitives  to  be  condemned  or  convicted 
within  the  said  city  of  Dublin  and  the  liberties  thereof  thereaftei* 
arising;'*  and  that  such  goods  and  chattels  were  applicable  to  the 
purposes  of  the  borough  fund  of  the  city  of  Dublin  ;  and  that  the  pri- 
soner had  within  the  city  goods  to  the  value  of  twenty  shillings:  and 
that  William  Duff  was  a  burgess  of  said  city,  and  occupier  of  certain 
hereditaments  within  the  city  liable  to  be  rated  to  a  borough  rate; 
cmd  that  the  borough  fund  was  deficient  after  the  payment  of  all  the 
claims  upon  the  corporation  ;  and  that,  therefore,  the  juror  was  interested 
in  the  conviction  of  him  the  said  John  Martin. 

This  challenge  was  upon  demurrer  overruled. 

Held,  upon  writ  of  error  that  it  was  rightly  disallowed,  and  that  the 
juror  was  not  liable  to  objection,  he  not  having,  as  a  burgess,  any 
direct  personal  interest  in  or  control  over  the  application  or  disposal 
of  such  goods  and  chattels,  the  disposal  of  which  was  vested,  if  at  all, 
in  the  town  council ;  nor  yet  as  a  rate-payer,  for  that  it  did  not  appear 
by  the  chcUlenge  that  the  preliminaries  which  were  by  the  133rd  section 
of  the  statute  essential  to  enable  the  council  to  impose  a  borough-rate, 
had  been  complied  with,  and  at  all  events  that  his  liability  to  be  rated  (if 
any)  was  a  contingent  liability  to  a  future  rate,  and,  therefore,  did  not 
affect  his  competence. 

Query,  whether  in  such  challenge  the  absence  of  an  averment  that  the 
f)ranchise  has  been  lost  or  forfeited  by  non  iis^r,  is  not  a  fatal 
omission  f 

The  judgment  entered  upon  the  record  was,  that  the  said  J.  M.  "be 
transported  beyond  the  seas  for  the  term  of  ten  years,  from  the  ^th  day 
of  August  instant,"  without  specifying  some  place  of  transportation, 
"  not  in  Europe.** 

Held,  that  the  judgment  was  correct  and  valid  notwithstanding. 

IN  this  case  the  prisoner^  at  a  session  of  the  Court  of  Oyer  and  John  Martin, 
Terminer  and  General  Gaol  Delivery  for  the  county  of  the     ™  brrob, 
city  of  Dublin^  held  before  the  Lord  Chief  Baron  (Pigot)  and  Mr.  jhe  Quibn. 

Baron  Pennefather^  was  convicted  upon  all   the  counts  of  an        

y2 
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John  Martin,  indictment  charging  him  with  divers  offences  against  the  statute 
IN  KBROB,     11  Vict.  c.  12,  and  upon  each  connt  a  judgment  of  transportation 

The  Quekn    ^^^  ^®^  years  was  passed. 

"       Upon  this  judgment  the  prisoner  sued  out  a  writ  of  error. 

Crown  and        rj\^Q  record  returned  to  the  court  here  was   (as  far  as  it  is 

Security  Act   Diatenal  to  DO  Stated)  as  follows  : — 

County  of  the  city  of  Dublin,  to  wit : — Be  it  remembered  that 
an  adjournment  of  a  Commission  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  holden  in  and  for  the  county  of  the  city 
of  Dublin,  at  the  Sessions  House,  in  Green-street,  in  the  said 
county  of  the  city  of  Dublin,  on  Tuesday,  the  8th  day  of  August, 
1848,  and  in  the  twelfth  year  of  the  reign  of  our  Sovereign 
lady  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  and  Defender  of  the  Faith, 
and  so  forth,  before  the  Bight  Honourable  Jeremiah  Dunne,  Lord 
Mayor  of  the  city  of  Dublin;  the  Bight  Honourable  David 
Bichard  Kgot,  Chief  Baron  of  Her  Majesty^s  Court  of  Ex- 
chequer ;  and  the  Honourable  Bichard  Pennefather,  one  of  the 
Barons  of  Her  Majesty's  Court  of  Exchequer;  and  others  their 
fellow-justices  and  commissioners  of  our  said  lady  the  Queen,  in  and 
The  record.  for  the  whole  county  of  the  said  city  of  Dublin,  assigned  by  letters 
patent  of  our  said  lady  the  Queen,  under  the  great  seal  of  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called  Ireland, 
bearing  date  at  Dublin,  the  1st  day  of  December,  in  the  first  year 
of  the  reign  of  our  said  lady  the  Queen,  directed  to  Samuel  Warren, 
the  then  Lord  Mayor  of  the  said  city  for  the  time  being ;  Charles 
Kendal  Bushe,  the  then  Chief  Justice  of  the  Court  of  Chief  Place 
in  Ireland,  and  the  Chief  Justice  of  the  said  Court  of  Chief  Place, 
for  the  time  being  ;  John  Doherty,  Chief  Justice  of  the  Court  of 
Common  Pleas,  in  Ireland,  and  the  Chief  Justice  of  the  said 
Court  of  Common  Pleas,  for  the  time  being;  Henry  Joy,  the 
then  Chief  Baron  of  the  Court  of  Exchequer  in  Ireland,  and  the 
Chief  Baron  of  the  said  Court  of  Exchequer  for  the  time  bein^ ; 
Charles  Burton,  then  one  of  the  Justices  of  the  Court  of  Chief 
Place ;  Arthur  Moore,  then  one  of  the  said  Court  of  Common 
Pleas ;  Bichard  Pennefather,  one  of  the  Barons  of  the  Court  of 
Exchequer  in  Ireland  ;  Philip  Cecil  Crampton,  one  of  the  Justices 
of  the  Court  of  Chief  Place  ;  William  Johnson,  then  one  of  the 
Justices  of  the  Court  of  Common  Pleas  in  Ireland ;  John  Leslie 
Foster,  then  one  of  the  Barons  of  the  Court  of  Exchequer  in 
Ireland ;  Louis  Perron,  one  of  the  Justices  of  the  Court  of  Chief 
Place  in  Ireland;  Robert  Torrens,  one  of  the  Justices  of  the 
Court  of  Common  Pleas ;  and  John  Richards,  one  of  the  Barons 
of  the  said  Court  of  Exchequer ;  and  all  Justices  and  Barons  of 
the  said  Courts  of  Chief  Place,  Common  Pleas,  and  Exchequer, 
in  Ireland  aforesaid,  respectively  for  the  time  being,  and  others  in 
the  said  letters  named,  to  inquire,  examine,  discuss,  and  determine 
by  the  oath  of  good  and  lawful  men  of  the  county  of  the  city  of 
Dablin  aforesaid ;  and  by  other  ways,  means,  and  methods  whereby 
the  truth  might  be  better  known  of  all  treasons,  suspicions  of 
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il^easons^  insurrections^  rebellions^  counterfeits^  clippings^  washings^  Johm  Maktik 
unlawful  coinage^  and  other  falsifyings  of  money,  and  of  all  mur»     '"  brror, 
ders,  felonies,  manslaughters,  kilUngs,  robberies,  burglaries,  per-   xhb  Qubbn. 

juries,  forgeries,   rapes,   unlawful   assemblies,    extortions,   riots,         

routs,  crimes,  contempt,  deceit,  injuries,  escapes,  and  other  ^^J^JJ^ 
offences  and  causes  whatsoever,  as  well  against  the  peace  and  seaarit^  Act. 
the  common  law  of  that  part  of  the  said  United  Kingdom  called 
Ireland,  as  against  the  form  and  effect  of  any  statute,  act  or  ordi^ 
nance  theretofore  made,  ordained,  or  confirmed,  or  of  any  statute, 
act,  ordinance,  or  provision  thereafter  to  be  made,  ordained,  or 
confirmed,  by  any  person  or  persons  within  the  county  of  the  city 
of  Dublin  aforesaid,  in  any  wise  done,  committed,  or  perpe- 
trated, or  hereafter  to  be  done,  committed,  or  perpetrated  ; 
and  also  of  all  accessories  to  the  said  offence,  and  any  of  them 
within  the  said  county  of  the  city  of  Dublin,  by  whomsoevei:  or 
howsoever  had,  done,  perpetrated,  or  committed  by  any  person  or 
persons,  at  any  time  howsoever,  and  in  any  matter  whatsoever ; 
and  to  deliver  the  gaol  of  Newgate,  and  all  other  the  gaols  in  the 
county  of  the  city  of  Dublin  aforesaid,  of  all  malefactors  and  pri- 
soners, from  time  to  time,  as  often  as  occasion  shall  require  ;  and 
to  hear  and  determine  all  and  singular  the  premises.  It  is 
presented  upon  the  oath  of  good  and  lawful  men  of  the  body  of 
the  said  county  of  the  city  of  Dublin,  whose  names  here  follow ;  The  record, 
that  is  to  say: — William  Latouche  Worthington,  John  Strong 
Armstrong,  John  Brennan,  Philip  Dixon  Hardy,  Abraham  Stud- 
dert,  WiUiam  Lilly,  Joseph  Kincaid,  James  Booth,  Richard 
Whitehead,  Francis  Devitt,  Robert  Hunt,  William  Russell,  John 
Richard  Andrews,  George  Browne,  John  Chambers,  Robert 
Deaker,  Edward  Higginbotham,  James  Kerr,  Francis  Pillsworth, 
Park  Neville,  Alexander  Findlater,  Peter  Roe  Clarke,  and  George 
Wilson  Boileau,  in  manner  and  form  following,  that  is  to  say : — 

County  of  the  city  of  Dublin,  to  wit : — The  jurors  for  our 
lady  the  Queen,  upon  their  oath  present,  that  John  Martin, 
late  of  Loughome,  Newry,  in  the  county  of  Down,  gentleman, 
after  the  passing  of  an  act  of  Parliament  made  and  passed  in  the 
11th  year  of  the  reign  of  our  Sovereign  lady.  Queen  Victoria,  and 
entitled  ''An  Act  for  the  better  Security  of  the  Crown  and 
Government  of  the  United  Kingdom,''  on  the  24th  day  of  June, 
in  the  12th  year  of  the  reign  of  our  said  Sovereign  lady.  Queen 
Victoria,  with  force  and  arms  at  the  parish  of  Saint  Thomas,  in 
the  county  of  the  city  of  Dublin,  within  the  United  Kingdom, 
feloniously  did  compass,  imagine,  invent,  devise,  and  intend  to 
deprive  and  depose  our  said  Sovereign  lady  the  Queen,  from  the 
style,  honour,  and  royal  name  of  the  imperial  crown  of  the  United 
Kingdom  ;  and  the  said  felonious  compassing,  imagination,  device^ 
and  intention,  he  the  said  John  Martin,  then  and  there  feloniously 
did  express,  utter  and  declare,  by  then  and  there  feloniously  pub- 
lishing certain  printings  in  a  certain  number  of  a  certain  public 
newspaper  called  the  "  Irish  Felon,*'  one  of  which  said  printings 
is  as  follows ;  that  is  to  say — [here  followed  a  letter  from  John 
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John  Martin,  Martin,  headed  "To  all  whom  it  may  concern ^^ ;  and  one  other  of 

XM  KBBOB,    \n^hich  said  printings  is  as  follows — here  followed  a  letter  from  a 

Tub  Qukbn.  ^^'  l*alor  to  the   editor  of  the   "  Irish  Felon " ;  and  the  said 

felonious  compassing^  imagination^  invention,  device,  and  inten- 

Crown  and    Hon^  he  the  Said  John  Martin  afterwards  and  afler  the  passing 

Sec9^ity*Act.  ^^  *^®  ^^^^  ^^^  ^f  Parliament,  on  the  1st  day  of  July,  in  the  12th 
year  of  the  reign  of  our  said  lady  the  Queen,  at  the  parish 
aforesaid,  in  the  county  of  the  city  of  Dublin  aforesaid,  did  far- 
ther feloniously  express,  utter,  and  declare,  by  then  and  there 
feloniously  publishing  certain  other  printings  in  one  other  number 
of  the  said  public  newspaper  called  the  "  Irish  Felon,'^  one  of 
which  said  last-mentioned  printings  is  as  follows;  that  is  to 
say — [here  followed  a  letter  from  Mr.  Lalor,  headed  "The  First 
Step,^^  "  The  Felon  Club ''] ;  and  one  other  of  which  said  last- 
mentioned  printings  is  as  follows;  that  is  to  say — [here  followed  a 
letter  from  Mr.  Lalor,  headed,  "  To  the  Confederate  atid  Repeal 
,  Clubs  in  Ireland.^']  And  the  said  felonious  compassing,  imagi- 
nation, invention,  device,  and  intention  he  the  said  John  Martin 
afterwards  and  after  the  passing  of  the  said  act  of  Parliament,  on 
the  16  th  day  of  July,  in  the  12  th  year  of  the  reign  of  our  said 
lady  the  Queen,  at  the  parish  aforesaid,  in  the  county  of  the  city 
of  Dublin  aforesaid,  did  further  feloniously  express,  utter,  and 
declare,  by  then  and  there  feloniously  publishing  a  certain  other 
printing  in  one  other  number  of  the  said  public  newspaper  called 
the  "  Irish  Felon,"  which  said  last-mentioned  printing  is  as  fol- 
Th©  record  lows ;  that  is  to  Say — [here  followed  a  letter  from  a  Mr.  Brennan, 
headed,  "The  Crowning  of  Felony"];  and'the  said  felonious  com- 
passing, imagination,  invention,  device,  and  intention,  he  the  said 
John  Martin,  afterwards  and  after  the  passing  of  the  said  act  of 
Parliament,  on  the  22nd  day  of  July,  in  the  12th  year  of  the 
reign  of  our  said  lady  the  Queen,  at  the  parish  aforesaid,  in  the 
county  of  the  city  of  Dublin  aforesaid,  did  further  feloniously 
express,  utter,  and  declare  by  then  and  there  feloniously  publishing 
certain  other  printings  in  one  other  number  of  the  said  public  news- 
paper called  the  "  Irish  Felon,"  one  of  which  said  last-mentioned 
printings  is  as  follows ;  that  is  to  say — [here  was  set  out  Mr.  Mar- 
tinis letter,  headed  "  Prevention  of  Crime  and  Outrage,"  and  "  To 
the  Members  of  the  Repeal  Clubs  of  Ireland ;"]  and  one  other  of 
which  said  last-mentioned  printings  is  as  follows  ;  that  is  to  say — 
[here  followed  Mr.  Lalor^s  letter,  headed  "Clearing  Decks"] ; — and 
one  other  of  which  said  last-mentiomed  printings  is  as  follows — 
[here  followed  Mr.  Brennan^s  letter,  headed  "To  the  Young  Men 
of  Ireland,"]  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  tlie  peace  of  our  Sovereign  lady  the 
Queen,  her  crown  and  dignity. 

Thirteen  other  counts  followed,  of  which  five  were  precisely  similar 
to  the  first,  except  that  each  of  them  omitted  some  one  or  more  of 
the  publications  charged  in  the  first  count.  There  were  also  a  set 
of  six  counts  similar  in  construction  to  the  above-mentioned,  and 
setting  out  the  same  publications,  but  charging  a  compassing  to 
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levy  war  against  Her    Majesty.      The  two  remaining  coants  John  Martin, 
chfurged,  one  of  them^  a  compassing  to  deprive  and  dispose  Her    *"  "Rfto«» 
Majesty^  and  the  other^  a  compassing  to  levy  war ;  and  alleged  xub  Qukkn. 

the  publication  of  divers  printings  as  over  acts  of  such  com-        

passing,  but  did  not  see  them  out.     The  record  then  stated  the    ^^^^ 

Erisoner's  plea  of  not  guilty  to  this  indictment ;  the  joinder  of  issue  s^ewUg  Act, 
y  the  Attorney-General  upon  that  plea ;  the  award  of  a  jury 
to  try  the  issue ;  that  certain  of  the  jurors  came  and  were  sworn, 
and  then  proceeded  as  follows : — 

''  And  William  Duff,  one  other  of  the  said  jurors,  is  thereupon 
also  called,  and  answers  to  his  name ;  and  thereupon  the  said  John 
Martin  challenges  the  said  William  Duff;  because,  he  says,  that 
the  city  of  Dublin  hath  been  from  the  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  and  now  is,  a  body  corporate  ; 
and  that  by  a  certain  charter  granted  to  the  then  Mayor  and 
Commons  of  the  said  city  of  Dublin  by  our  late  lord.  King 
Henry  the  Fifth,  which  said  charter  was  afterwards  confirmed  by 
divers  other  charters  granted  by  the  successors  of  our  said  lord. 
King  Henry  the  Fifth;  our  said  lord.  King  Henry  the  Fifth, 
granted  to  the  said  Mayor  and  Commons  of  the  said  city  of  Dub- 
lin that  they,  their  heirs,  and  successors  should  have  aJl  and  all 
manner  of  goods  and  chattels  of  felons  and  fugitives  to  be  con- 
denmed  or  convicted  within  the  said  city  of  Dublin,  and  the  liber- 
ties thereof  thereafter  arising,  as  by  said  charters,  which  the  said 
John  Martin  brings  into  court  more  fully  appears ;  and  the  said  The  record. 
John  Martin  further  saith,  that  at  the  time  of  the  passing  of  a 
certain  Act  of  Parliament  passed  in  the  session  of  Parliament  held 
in  the  3rd  and  4th  years  of  the  reign  of  our  Sovereign  lady,  the 
now  Queen,  entitled,  '  An  Act  for  the  regulation  of  Municipal 
Corporations  in  Ireland,^  the  said  charter  and  the  rights  and  fran- 
chises thereby  granted  were  duly  vested  in  the  Bight  Honour- 
able the  Lord  Mayor,  Sheriffs,  Commons,  and  Citizens  of  the  city  of 
Dublin,  and  which  said  Right  Honourable  the  Lord  Mayor,  Sheriffs, 
Commons,  and  Citizens  were  then  and  there  the  same  body  corpo- 
rate mentioned  in  the  said  charter,  which  had  been  granted  to  them 
by  the  name  of  the  Mayor  and  Commons  of  the  said  city  of  Dublin. 
And  the  said  John  Martin  further  saith  that  afterwards,  and  after 
the  passing  of  the  said  last  mentioned  Act,  said  last  mentioned  Act 
became,  and  was,  and  now  is,  in  force  in  the  city  of  Dublin. 
And  the  said  John  Martin  further  saith,  that  after  the  passing  of 
the  said  last  mentioned  Act,  and  after  same  became  and  was  in 
force  in  the  said  city  of  Dublin,  such  proceedings  were  duly  had, 
that  afterwards,  pursuant  to  the  provisions  of  the  said  last  men- 
tioned Act,  there  were  duly  elected,  according  to  the  provisions  of 
said  Act,  to  wit,  on  the  25th  day  of  October,  in  the  year  of  our 
Lord  1841,  at  Dublin,  in  the  county  of  the  city  of  Dublin,  in  and 
for  the  said  borough  of  the  city  of  Dublin,  the  number  of  alder- 
men and  coancillors  by  the  said  Act  prescribed,  by  virtue  whereof, 
and  said  several  proceedings,  there  hath  been  since,  and  now  is,  in 
the  said  city  of  Dublin  a  body  corporate,  called  and  known  by  the 
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John  Mabtw,  nanie  of  the  Right  Honourable  the  Lord  Mayor,  Aldermen,  and 
in  EBROB,  Burgesses  of  Dublin,  pursuant  to  the  provisions  of  the  said  last 
mentioned  Act.  And  the  said  John  Martin  further  saith,  that  the 
goods  and  chattels  of  felons  and  fugitives  so  granted  by  the  said 
charter  of  our  said  lord  King  Henry  the  Fifth,  to  the  Mayors  and 
Commons  of  the  said  city  of  Dublin  are  now  vested  in  the  said 
Bight  Honourable  the  Lord  Mayor  and  Burgesses  of  said  city,  and 
are  applicable  to  the  purposes  of  the  borough  fund  of  said  city. 
And  the  said  John  Martin  further  saith,  that  he,  the  said  John 
Martin,  hath  within  the  city  of  Dublin  divers  goods  and  chattels  of 
great  value,  to  wit,  of  the  value  of  twenty  shillings,  and  that  the 
said  William  DuflF  is  a  burgess  of  the  said  city  of  Dublin,  and  an 
occupier  and  tenant  of  certain  hereditaments  within  the  city  of 
Dublin,  liable  to  be  rated  to  a  borough  rate  in  the  said  ciiy  of 
Dublin,  and  that  the  borough  fund  of  the  city  of  Dublin  after  the 
payment  of  all  debts  due  from  the  body  corporate,  in  the  said  herein- 
before recited  Act  mentioned,  and  contracted  before  the  passing  of 
said  Act,  and  after  satisfaction  of  all  lawful  claims  upon  the  real 
and  personal  estate  of  such  body  corporate  is  not  sufficient  for  the 
purpose  in  said  Act  mentioned.  And  the  said  John  Martin  saith, 
that  for  the  reasons  aforesaid  the  said  William  DuflF  is  interested 
in  the  conviction  of  him  the  said  John  Martin,  wherefore  the  said 
John  Martin  prays  judgment,  and  that  the  said  challenge  may  be 
allowed  and  so  forth/' 

After  setting  out  a  demurrer  by  the  Attorney -Oeneral  to  this  chal- 
lenge, assigning  as  causes  of  demurrer,  "  that  the  said  John  Martin 
has  not  by  the  said  challenge  shown  that  the  goods  and  chattels  of 
felons  convicted  within  the  city  of  Dublin  are  applicable  to  the 
purposes  of  the  borough  fund  in  the  said  challenge  mentioned,  or 
can  be  expended  in  diminution  of,  or  to  prevent  the  necessity  of  a 
borough  fund,  or  are  applicable  to  the  purposes  for  which  the  said 
borough  fund,  in  said  challenge,is  applicable;  and  that  the  said  John 
Martin  has  not  by  his  said  challenge  shown  that  the  said  William 
DuflF  has  any  immediate,  direct,  or  personal  interest  in  the  goods 
and  chattels  of  felons  convicted  in  manner  as  in  the  said  challenge 
alleged,  and  that  the  said  challenge  is  in  other  respects  uncertain,  in- 
formal, insufficient,  and  so  forth/'  Therecordthenstatedthedisallow- 
ance  of  the  challenge  by  the  court,  that  William  DuflF  was  sworn  of 
the  jury,  and  that  the  other  jurors  were  duly  sworn,  and  that  the  jury 
found  the  prisoner  guilty  upon  each  of  the  fourteen  counts  in  the 
indictment;  that  it  was  demanded  of  the  prisoner  whether  he  had 
anything  to  say  for  himself  wherefore  the  said  justices  and  com- 
missioners should  not  proceed  to  judgment,  and  that  the  prisoner 
''  said  nothing  further  than  he  had  before  said/'  The  record  then 
proceeded  as  follows: — ''Whereupon  all  and  singular  the  premises 
being  seen,  and  by  the  said  justices  and  commissioners  here 
fully  understood,  it  is  considered  and  adjudged  by  the  court  here 
that  he,  the  said  John  Martin,  for  the  said  felony  in  the  said  1st 
count  of  the  said  indictment  above  specified  and  charged,  be 
transported  beyond  the  seas  for  the  term  often  years  from  the  8th 
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day  of  Augnst  instant/'     And  the  like  judgment  of  ten  years'  John  MARTtir, 
transportation^  to  commence  from  the  said  8th  day  of  Augnst^  was     "  "bror, 
entered  on  each  of  the  other  counts.  The  Quhbh. 

Upon  this  record^  the  prisoner  having  been  brought  up  on  the         

9th  of  November,  1848,  by  a  habeas  corpus  to  the  bar  of  the  court,     ^^'*^^^  «*•<=[ 
entered  the  followmg  assignment  of  error : —  Seeun^  Act, 

"  And  now,  that  is  to  say,  on  Thursday,  the  9th  day  of  Novem- 
ber, in  this  same  term,  comes  the  said  John  Martin,  into  the  court 
here  of  our  lady  the  Queen,  before  the  Queen  herself,  in  his  own 
proper  person,  in  the  custody  of  the  keeper  of  Her  Majesty's  prison, 
called  Richmond  General  Penitentiary,  on  the  South  Circular- 
road,  by  virtue  of  a  writ  of  habeas  corpus  duly  issued  in  that 
behalf,  and  immediately  says,  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  the  judgment  aforesaid,  there  is  a 
manifest  error  in  this,  to  wit,  that  by  the  record  aforesaid  it  appears 
that  judgment  was  given  upon  the  record  aforesaid,  for  our  said 
lady  the  Queen,  whereas  by  the  laws  of  this  realm  judgment 
ought  to  have  been  given  thereupon  for  the  said  John  Martin,  and 
against  our  said  lady  the  Queen,  and,  therefore,  in  that  there  is 
manifest  error.  There  is  error  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  that  the  jurors  aforesaid,  by  whom 
the  said  indictment  was  found  a  true  bill,  were  sworn  by,  before,  or  ABngmcent  of 
in  the  presence  of  the  commissioners  and  justices  of  our  said  lady  ^'^^' 
the  Queen,  in  the  said  record  mentioned,  or  any  of  them,  or  by,  before, 
or  in  the  presence  of  any  court,  commissioners,  justices,  or  other 
person  or  persons  empowered  in  that  behalf  to  swear  said  jurors 
or  administer  to  them  an  oath ;  and,  therefore,  in  that  there  is 
manifest  error.  There  is  also  error  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  when  or  where  the  jurors  aforesaid, 
who  found  said  indictment  a  true  bill,  were  sworn  as  jurors,  or 
that  they  were  sworn  or  charged  to  inquire  for  or  on  behalf  of 
our  said  lady  the  Queen,  and  the  body  of  the  said  county  of  the  city 
of  Dublin,  in  manner  by  law  required ;  and,  therefore,  in  that 
there  is  manifest  error.  There  is  also  error  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid  that  the  jurors  aforesaid, 
who  found  the  said  indictment  a  true  bill,  had  any  jurisdiction  to 
find  the  said  indictment  a  true  bill,  and  therefore,  in  that  there  is 
manifest  error.  There  is  error  also  in  this,  to  wit,  that  it  does  not 
appear  by  the  record  aforesaid,  that  the  said  indictment  was  found 
a  true  bill  by  twelve  good  and  lawful  men  of  the  body  of  the 
county  of  the  city  of  Dublin,  as  in  that  behalf  is  required  by  law ; 
and,  therefore,  in  that  there  is  manifest  error.  There  is  error  also 
in  this,  to  wit,  that  it  appears  by  the  record  aforesaid,  that  judg- 
ment was  given  for  our  said  lady  the  Queen,  against  the  said  John 
Martin,  upon  each  and  every  of  the  counts  of  the  said  indictment, 
whereas  judgment  should  have  been  given  on  each  and  every  of 
the  said  counts  for  the  said  John  Martin,  and  against  our  said  lady 
the  Queen,  inasmuch  as  each  and  every  of  the  said  counts  in  the 
indictment  is  bad  in  point  of  law ;  and,  therefore,  in  that  there  is 
manifest  error.     There  is  error  also  in  this,  to  wit,  that  by  the 
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John  Habtdt,  record  aforesaid  it  appears  that  jadgment  was  given  for  oar  said 

w  BBROB,     ig^j  ijJjq  Qaeen  upon  the  demurrer  put  in  by  her  Majesty's  Attor- 

Thb  Qubbn.   ney-G^neral  to  the   challenge  of  him  the  said  John  Martin,  to 

William  Doff^  one  of  the  jurors  aforesaid,  who  passed  upon  him, 

Oov^J!^  the  said  John  Martin,  on  the  indictment  aforesaid,  whereas  judg- 
Securiig  Ad,  Q^^ut  should  have  been  given  for  him,  the  said  John  Martin,  upon 
the  demurrer  aforesaid ;  and,  therefore,  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  by  the  record  afore- 
said, it  appears  that  for  the  felony  charged  against  him  the  said 
John  Martin,  in  each  and  every  of  the  counts  of  the  indictment 
aforescdd,  he,  the  said  John  Martin,  was  adjudged  to  be  trans- 
ported beyond  the  seas  for  the  term  of  ten  years  from  the  8th  day 
of  August  last,  whereas  by  law  no  such  sentence  could  be  pro- 
nounced ;  and,  therefore,  in  that  there  is  manifest  error.  There  is 
error  also  in  this,  to  wit,  that  the  judgment  aforesaid  passed  upon 
him  the  said  John  Martin,  is  insufficient,  uncertain,  and  defective, 
informal,  and  not  warranted  by  the  common  oi:  statute  law  of  this 
realm ;  and,  therefore,  in  that  there  is  manifest  error.  There  is 
error  also  in  this,  that  there  is  no  place  mentioned  in  the  judgment 
aforesaid,  to  which  the  said  John  Martin  should  be  transported, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided; and,  therefore,  in  that  there  is  manifest  error.  And  the  said 
John  Martin  prays  that  the  judgment  aforesaid  for  the  errors 
aforesaid  and  divers  other  errors  in  the  record  and  proceedings 
aforesaid  may  be  reversed,  annulled,  and  altogether  holden  for 
nought,  and  that  he  may  be  restored  to  all  thmgs  which  he  has 
lost  by  reason  of  the  judgment  aforesaid,  and  so  forth. 

"John  Mabtin, 

"COLMAN   M.    O'LoOHLBN/' 

The  Attomey-Oeneral  having  joined  in  error  on  behalf  of  the 

crown,  the  case  was  set  down,  and  now  (November  13th,  1848,) 

was  called  on  for  argument. 

SirC.O'Logblen      Sir  Oolman  (yLoghlen  for  the  plaintiflF  in  error. — There  are  four 

for  the  plaintiff  general  heads  of  objection  to  this  record  :  first,  to  the  caption ; 

m  error.  secondly,  to  the  indictment  itself;  thirdly,  the  disallowance  of  the 

challenge  to  William  Duff;  fourthly,  the  form  of  the  sentence. 

The  objection  to  the  caption  is,  that  it  does  not  appear  by  the 

record,  that  the  jurors  by  whom  the  indictment  was  found  a  true 

bill,  were  sworn  by,  before,  or  in  the  presence  of  the  commissioners 

and  justices  of  our  lady  the  Queen,  in  the  said  record  mentioned, 

or  any  of  them,  or  of  any  court>  commissioners,  or  justices,  or 

other  person  or  persons  empowered  in  that  behalf,  to  swear  said 

jurors,  or  administer  to  them  an  oath. 

It  should  have  stated  that  the  bill  was  presented  on  the  oaths  of 
twelve  good  and  lawful  men  of  the  county  of  the  city  of  Dublin, 
then  and  there  sworn  and  charged  to  inquire  on  behalf  of  our  lady 
the  Queen,  and  of  the  body  of  the  county  of  the  city  of  Dublin. 
If  the  indictment  had  been  found  in  the  Queen^s  Bench  I  admit 
that  the  objection  might  not  be  a  good  one,  because  the  court 
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would  take  jadicial  cog^nizance  that  the  jury  were  duly  sworn  and  John  Martiii, 
charged.     In  Rex  y.  Farre  (1  Keble,  629)  it  is  said, ''  In  indict-     ^  ■»»<>«. 
ments  here  (Queen's  Bench)  in  regard  the  court  takes  the  grand  f^g  Qubbn. 

jury's  presentments,  the entiy  is  ojdjqxLodperadcramentv/indiLodecvni        

exatiUt  prcB^dn^afi^m,  without  saying  jpro&o^  et  legales  hommes  or  qiu>d  ^<»^  ond 
jurcUoresjv/raUet  hicratidictmt  or  proesentcmt.  But  in  all  indictments  s^tmity'TcL 
in  inferior  courts  which  are  removed  hither  it  iajuratoresprcesentcmt 
et  (merati,et  jv/rati etper  sacrcumenimn dnwdedm probos  et  legaUa,  ^c. 
which  difference  was  agreed  per  curiam  and  the  clerks  of  the 
crown  side/'  These  exceptions  were  all  overruled  because  the 
indictment  was  found  in  Middlesex ;  but  I  defy  my  learned  firiends 
in  this  case  to  bring  forward  any  case  where  this  objection,  taken 
upon  a  writ  of  error,  was  overruled  where  the  indictment  was 
found  in  an  inferior  court,  which  the  Commission  of  Oyer  and 
Terminer  for  the  city  of  Dublin  is.  I  fully  admit,  that  either  at 
the  trial  or  after,  before  the  inferior  court,  during  the  commission, 
it  might  have  been  amended.  In  2  Hale,  167,  it^is  said,  ^^  It  seems 
requisite  also  to  add  this  clause,  onerati  et  jwrati  ad  inquirendum 
pro  domino  rege  et  pro  corpore  comitatvs  proadi^cti  ;  and  if  it  be  a  pre- 
sentment bya  grand  jury  of  aliberty,  adingmremZt^miwo  dominorege  SirC.O'Loghl«n 
et  pro  libertate  de  8.  vel  repa  de  8."  Hawkins,  in  2  vol.  P.  C.  lib.  2,  [«^  ^^^  P^-^"^'* 
c.  25,  ss.  125,  126,  after  stating  what  exactness  is  necessary  in  *°*"®''» 
the  caption  of  an  indictment  in  respect  of  the  jurors  by  whom 
it  was  found,  and  stating  how  far  indictments  have  been  quashed 
for  the  want  of  the  words  onerati  et  jwrati  in  the  caption,  and  for 
'  want  of  other  words,  proceeds  to  say,  ^^  But  it  is  said  that  in  the 
caption  of  an  indictment  taken  in  the  King's  Bench,  or  at  the 
Grrand  Sessions,  super  sacramentum  euum  dicunt  supply  the 
want  of  the  words  juratum  et  oneratum,  8fc,  [Cbampton,  J. — 
What  is  meant  there  by  Grand  Sessions  ?]  Your  lordships  will 
find  it  meahs  the  Grand  Sessions  of  Wales,  which  was  the  lughest 
court  of  criminal  jurisdiction  in  that  palatinate.  Anonymous  (1 
Vent.  60) ;  Bex  v.  Oullye  (2  Keble,  367.)  Coming  down  from  the 
reign  of  Charles  to  William  III.  your  lordships  will  find  in  R,  v. 
HolUday  (3  Salk.  187),  that  an  indictment  was  quashed,  the  cap- 
tion of  which  merely  stated  that  the  grand  jury  were  composed 
proborum  et  legalium  hominum  de  comitatu  prcedicto  qui  jurati  et 
onerati  super  sacramentum  simm  prcesentant,  because  it  did  not 
state,  ''that  they  were  onerati,  &c.  to  inquire  for  the  King  and  the 
body  of  the  county."  Davidson  v.  Moscrop  (2  E.  56) ;  in  The 
King  v.  French  (2  Keb.  583);  and  The  King  v.  Oreenway  (2  Keb. 
610)  ;  and  The  King  v.  Turrdth  (1  Mod.  26,)  because  the  ad  i/anc 
et  ibidem  were  omitted. 

So  in  Reg.  v.  Morris  (Str.  901),  more  fully  reported  in  Fitz- 
gibbon's  Reps.  266,  because  it  did  not  appear  where  the  grand 
jury  were  sworn.  In  JS.  v.  Oakes  (1  Keble,  101,)  it  is  said  that 
the  words  jwrati  et  onerati  are  intended  at  Nisi  Prius,  but  not  in  an 
indictment.  B,  v.  Morgan  (1  Lord  Raym.  710,)  only  establishes 
the  position  that  at  Nisi  Prius  juratorvm  et  oneratorum  are  not 
essential,  but  it  did  not  establish  that  on  a  writ  of  error  such  an 
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John  Mabtik,  omission  is  not  material,  and  in  all  the  precedents  of  indictments 

IK  BBBOB,     fQp  treason,  in  which  the  caption  is  made  up  before  the  prisoner  is 

Thb  Qubbk.   called  on  to  plead,  the  averment  is  contained.     The  way  in  which 

the  caption  is  made  up  in  Sayer^s  case  (Fost.  Cr.  L.  4)  bears  out 

^JjJJj;;^  my  argument.  In  The  King  v.  Hardy  (24  St.  Tr.  231),  the  words 
AckH^  AeL  ^^  ^^^  caption  are,  '^good  and  lawful  men  of  the  county  aforesaid, 
now  here,  sworn  and  charged  to  inquire  for  our  said  lord  the  King, 
for  the  body  of  the  said  county,  touching  and  concerning  the 
premises,  in  the  said  letters  patent  mentioned  it  is  presented,^' 
&c.  In  Bex  v.  Stone  (25  St.  Tr.  1158),  and  Rex  v.  O'Ooigley 
am,d  others  (26  St.  Tr.  1204),  the  same  form  of  caption  is  adopted; 
in  the  State  Trials  of  1817  the  form  of  caption  is  not  given, 
but  in  Frost* s  case  the  precedent  is  as  I  have  stated,  so  that  from 
1741  to  1829  the  precedent  has  been  followed  in  England;  and 
in  Ireland,  the  same  precedent  has  been  followed  in  The  Defender's 
case,  Rex  v.  Weldons  (26  St.  Tr.  228),  counsel  took  the  like 
,  objection,  and  moved  at  the  commission  to  quash  the  indictment; 
and  Chamberlain,  J.  says,  ''it  is  taken  for  granted  that  thecaption  is 
part  of  the  indictment — it  is  not,  it  is  only  the  style  of  the  court, 
f  "yl?*rf^^^ff  ^'^^^^  captions  have  been  quashed  it  has  been  on  certiorari  or  writs 
'mvn^*^  *  ^^  error,'^  showing  that  the  objection  is  a  good  one ;  and  the  law 
officers  of  the  crown  thought  the  objection  so  serious  that  they 
amended  the  form  of  the  caption  in  succeeding  cases;  and  in  the 
caption  of  the  indictment  found  against  Kennedy  and  others  (ib.  355) 
the  words  are  found  :  the  captions  in  these  cases  were  enlarged. 
In  the  other  cases  of  state  trials  in  Ireland  the  captions  are  not 
given,  but  in  the  year  1826  an  indictment  found  at  the  Commis- 
sion of  Oyer  and  Terminer,  in  the  case  Rex  v.  Hinchey  and  others 
(Bat^,  509),  was  brought  into  this  court,  and  it  was  argued  by 
Mr.  tfustice  Perrin  that  the  caption  was  bad,  as  stating  the  names 
of  twenty-three  grand  jurors  though  the  indictment  was  alleged 
to  have  been  found  by  twelve,  and  therefore  it  did  not  appear  by 
whom  it  was  found.  In  p.  512  the  caption  is  recited  as  follows: — 
"Upon  the  oaths  of  twelve  good  and  lawful  men  of  the  body  of 
the  said  county  of  the  city  of  Dublin,  whose  names  here  follow — 
(here  setting  out  the  names  of  twenty-three  grand  jurors) — ^all  of 
thei  said  county  of  the  city  of  Dublin,  Esquires,  which  said  jurors 
being  now  here  sworn  and  charged  to  inquire  on  behalf  of  our 
said  lord  the  King,  and  the  body  of  the  said  county  of  the  city  of 
Dublin,  of  all  such  matters,  &c.,  it  is  herein  presented,'^  &c.  That 
is  the  strongest  authority,  I  think,  which  I  could  bring  forward 
in  support  of  the  objection  I  have  taken.  I  do  not  know  whether 
it  may  not  be  argued  at  the  other  side  that  the  caption  can  be 
amended ;  however,  there  is  no  motion  on  that  subject,  and  I  sub- 
mit that  if  there  were  no  other  objection  to  this  record,  the  judg- 
ment ought  to  be  reversed.  Secondly:  As  to  the  objection  to  the 
form  of  the  counts  in  the  indictment,  I  admit  that  I  am  bound 
to  show  that  all  the  counts  are  bad,  I  shall  therefore  only  apply 
my  arguments  to  the  objections  which  apply  to  all  the  counts. 
The  indictment  is  framed  nnder  the  recent  act,  making  certain 
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crimes  wHch  are  therein  mentioned  felony.     Previously,  a  long  Johk  Martiiv, 
train  of  decisions  has  made  compassing  to  deprive  or  depose  the     ™  kr»or, 
Queen,  or  to  levy  war  against  her,  an  overt  act  of  the  treason  of  thb  q'uebn. 

compassing  her  death  ;  first,  in  the  reign  of  Queen  Elizabeth,  it        

was  held,  in  the  Duke  of  Norfork's  case,  to  amount  to  treason :  ^^^^^^ 
(1  St.  Tr.  957.)  But  after  the  pcissing  of  the  statute  of  36  Geo.  3,  security  aol 
c.  7,  and  of  57  Geo.  3,  c.  6,  it  was  clearly  stated  that  no  words  or 
writings  importing  a  compassing  of  the  sovereign's  death,  were 
overt  acts  of  treason  :  (Hale's  P.  C.  115.)  No  words  or  writings 
were  overt  acts  of  high  treason  unless  they  imported  such  design, 
or  were  overt  acts  of  some  design  then  on  foot :  (Post.  Cr.  L.) 
The  act  of  57  Geo.  3,  only  made  these  things  substantive  treasons, 
which  were  before  constructive  treasons.  In  Watson'scase  (32  St.  Tr. 
579),  it  was  so  held  by  BUenborough,  and  in  Bex,  v.  Thistlewood 
(33  St.  Tr.  684),  Lord  Tenterden,  in  charging  the  grand  jury, 
says,  all  attempts  to  depose  the  King  fi*om  his  state  and  title,  to 
restrain  his  person,  or  to  levy  war  against  him,  are  made  substan- 
tive treasons  by  that  statute.  And,  in  his  charge  to  the  petty  jury 
{ib,  p.  919,)  he  used  the  same  language.  Take  it,  then,  that  the 
statute  of  57  Geo.  8,  only  made  that  substantive  treason  which 
before  was  constructive  treason,  it  appears  to  be  necessary  to  SirC.O'Logliien 
constitute  the  crime — ^first,  that  a  man  should  compass  one  of  the  f®"^  ^**®  pi«intiflf 
intents  mentioned  in  the  statute — secondly,  that  he  should  publish 
some  printing  or  writing — ^thirdly,  that  the  printing  or  writing 
should  import  some  compassing,  or  be  relative  to  some  act  or 
design  then  actually  taken,  or  intended  to  be  taken,  or  about  to 
be  taken.  I  contend  that  the  recent  act  only  reduced  the  penalty, 
and  that  these  three  ingredients  are  necessary  to  constitute  a  felony 
under  the  recent  act  of  11  Yict.  c.  12,  and  that  to  constitute  a 
felony  under  it,  the  writing  must  be  such  writing  as  would,  before 
the  act,  have  been  a  treason.  This  indictment  is  very  long,  and  I 
will  say,  with  great  respect  to  the  Attorney-General,  that  such 
indictments  ought  not  to  be  made  precedents  of,  and  that  it  would 
be  more  constitutional  if  such  a  mass  of  articles  were  not  inserted 
into  them  as  to  make  it  almost  impossible  for  a  prisoner  to  defend 
himself,  or  his  counsel  to  defend  him  against  them.  There  are 
fourteeu  counts  in  the  indictment,  to  two  of  which  there  are  sepa- 
rate objections.  By  the  36  Geo.  3,  c.  7,  writings  or  printings  were 
made  part  of  the  corpus  delicti,  and  not  merely  overt  acts  of 
treason.  The  recent  act,  and  that  of  the  36  Geo.  3,  seem  to  be 
conversant  with  three  different  kinds  of  offences.  We  submit 
that  the  counts  should  set  forth  the  manner  in  which  the  prisoner 
had  compassed  the  deposition  of  the  Queen,  and  levying  war. 
The  two  last  counts  of  the  indictment  do  not  set  out  the  printings 
or  writings  referred  to  therein.  In  high  treason  it  is  not  necessary 
to  set  out  speeches  and  writings  or  printings  because  they  do  not 
form  part  of  the  corpv>s  delicti,  but  are  merely  part  of  the  evidence; 
but  where,  as  here,  they  are  part  of  the  corpus  delicti,  they  ought 
to  be  specified :  {SacheverelVs  case,  15  St.  Tr.  466.)  That  was  the 
earliest  case  in  which  the  question  arose,  and  there  it  was  laid  down 
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JoHH  Marhit,  that  where  they  form  part  of  the  corpus  delicti,  the  words  must  be 

IN  itRBOR,     get  forth.     The  rule  is  so  stated  also  in  Sidney's  case  (9  St.  Tr.  81 7)  ; 

Thb  Qukkn.    Twine's  case  (6  St.  Tr.  533) ;  Zenohio  v.  Axtell  (6  T.  R.  162.)     In 

B,  V.  Lloyd  (2  E,  P.  C.  1122)^  upon  an  indictment  for  sending  a 

Crown  and    threatening  letter^  it  was  held  that  the  letter  must  be  set  out : 
si^!^t,    {R.  V.  How,  St.  Tr,  199  ;  B.  v.  Cheese,  4  B.  &  C.  902.)     In  Lloyd's 
case  it  was  argued,  as  no  doubt  it  will  be  here,  that  the  indictment 
was  in  the  very  words  of  the  statute.     But  the  result  of  the  case 
was,  that  the  court  held  expressly  that  the  letter  should  be  set 
forth,  that  they  might  see  that  it  was  of  the  kind  mentioned  by 
the  statute,  and  the  judges  were  of  opinion  that  the  indictment 
was  bad,  for  not  setting  out  the  letter  itself.     On  principle,  the 
writing  should  be  set  forth,  for  otherwise  how  could  the  party 
plead  autrefois  a^^quit,  or  avJbrefois  convict,  but  if  I  went  no  further 
than  the  statute  itself,  it  is  clear  that  under  it  the  printing  or 
writing  must  be  set  forth.     Three  several  modes  of  committing  the 
offence  are  intended  by  the  statute.     The  statute  says,  no  indict- 
ment shall  be  maintained  for  open  and  advised  speaking,  unless  the 
words  shall  be  set  forth  in  an  information  made  within  a  certain 
number  of  days  after  the  offence  is  committed.     Then  should  the 
words  be  set  forth  in  an  information  and  not  in  an  indictment  T 
SirC.O'Loghlen  This  provision,  I  submit,  affords  a  strong  argument  in  my  favour, 
for  the  plaintiff  and  in  the  7th  section  of  the  statute  of  11  Vict.  c.  12,  it  is  pro- 
in  error.  vided,  "  that  if  the  facts  or  matters  alleged  in  an  indictment  for 

any  felony  under  this  act,  shall  amount  in  law  to  treason,  such 
indictment  shall  not  by  reason  thereof  be  deemed  void,  erroneous, 
or  defective,  and  if  the  facts  or  matters  proved  on  the  trial  of  any 
person  indicted  for  any  felony  under  this  act  shall  amount  in  law 
to  treason,  such  person  shall  not,  by  reason  thereof,  be  entitled  to 
be  acquitted  of  such  felony ;  but  no  person  tried  for  such  felony 
shall  be  afterwards  prosecuted  for  treason  upon  the  same  facts  ?  " 
But  then,  how  is  a  person  to  avail  himself  of  that  salutary  and 
beneficial  clause  unless  the  printings  or  writings  are  set  forth  7 
The  statute  has  a  distinction  between  offences  committed  by  open 
and  advised  speaking,  and  by  printings  or  writings,  and  by  overt 
acts.  If  I  am  right  in  my  arguments  no  judgment  on  these  counts 
could  be  maintained,  but  then  I  must  show  that  the  other  twelve 
counts  are  open  to  substantial  objections ;  the  crime  must  consist 
of  three  necessary  ingredients — the  compassing  in  his  own  mind — 
the  publishing  such  compassing — ^and  dial  such  publishing  is  an 
overt  act,  forwarding  a  design  then  in  progress,  or  intended  to  be 
taken — unless  the  party  published  the  compassing  actually  in  his 
own  mind,  he  could  not  be  convicted ;  it  is  not  sufficient  that 
articles  should  be  published  tending  to  excite  war  or  insurrection, 
unless  they  also  expressed  the  compassing  in  his  own  mind,  and 
that  they  were  in  furtherance  of  some  design  :  (read  the  count.) 
The  two  first  ingredients  only  are  in  that  count.  It  does  not 
import  that  he  published  the  design  which  was  in  his  own  mind,  or 
that  the  design  was  then  actually  in  progress,  or  intended  to  be 
taken, — this  is  an  objection  in  substance.     We  allege  that  one 
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material  ingredient  is  omitted  :  we  say  that  the  indictment  is  uncer-  Jobh  iIartiii, 
tain  in  the  matter  by  the  omitting  one  material  partof  thecharge,and     ^  ■»»«>», 
uncertain  in  the  manner  in  which  the  offence  is  charged.  Weaver  that  ^hb  Quebh. 

the  indictment  shoold  be  inthis  form — ^that  the  felonious  compassing        

he  the  said  John  Martin,  then  and  there  feloniously  did  express,  utter,  ^^^^^^^ 
anddeclare,  by  thenand there  feloniouslypubUshing  a  certain  feloni-  Securkjf  Act, 
CUB  printing  in  a  certain  public  newspaper,  declaratory  of,  and  im- 
porting such  compassings,  &c. ;  or  of  and  concerning  a  traitorous 
design,  then  in  progress,  or  intended  to  be  taken.  The  11th  Yict. 
c.  12,  has  not  made  writings  felonious  which  were  not  before 
treasonable.  This  indictment  does  not  say  "  felonious  printings,^' 
now  "  felonious  '^  is  a  word  of  art  which  must  be  set  forth  in  every 
indictment,  and  it  is  necessary  that  every  fact,  material  and  neces- 
sary to  constitute  the  offence,  ought  to  have  the  word  "  felonious^' 
prefixed  to  it,  and  it  is  not  sufficient  to  prefix  it  to  one  part  and 
omit  in  another.  Bex  v.  Nichol  (7  C.  &  F.  541)  has  been  adopted 
in  this  country  in  the  case  of  R.  v.  Gheeri,  (1  Cr.  &  Dix.  77),  the 
court  held  in  that  case,  that  an  indictment  against  A.  for  stab- 
bing, and  which  charged  that  B.  and  C.  were  feloniously  present, 
aiding,  and  abetting,  was  not  sufficient,  because  it  was  not  averred 
thut  they  were  feloniously  aiding  and  abetting  ;  it  may  be  true,  and  SirC.O*Logbieo 
it  may  be  urg^d  that  the  jury  have  found  these  writings  to  be  f^"^  ***•  plaintiff 
felonious  writings,  and  we  will  be  told  that  they  would  have  been 
told  by  the  learned  judge  that  unless  the  indictment  contained 
such  felonious  writings  they  ought  to  acquit  the  prisoner;  but 
R.Y. Knight  (3  Salk.  186)  is  an  authority  that  the  finding  of  the  jury 
cannot  go  outside  the  statement  in  the  indictment :  {R.  v.  Home^ 
Cowp.  682.)  In  Rex  v.  Marsden  (4  M.  &  S.  165),  referring  to 
R.  V.  Alderton,  as  referred  to  by  De  Grey,  C.J.,  in  R.  v.  Home, 
it  was  held  that  in  an  indictment  for  a  Ubel,  the  omission  of  the 
words  "  of  and  concerning  W.  S."  was  held  fatal,  though  in  the  in- 
troductory parts  it  was  alleged  that  the  defendant  intended  to 
vilify  W.  S.,  and  cause  it  to  be  believed  that  he  had  been  guilty 
of  corruption  and  abuse.  As  to  the  certainty  necessary  in  an 
indictment,  in  R.  v  Oheer  (4  B.  &  C.  902),  the  principle  is  stated 
by  all  the  judges  that  the  omission  in  an  indictment  cannot  be  sup- 
plied by  intendment :  all  that  is  necessary  must  be  stated.  The 
statute  of  9  Geo.  4,  provides  that  after  verdict  an  indictment 
in  the  words  of  a  statute  are  sufficient.  But  I  submit  that  that 
statute  does  not  apply  to  this  case,  and  that  it  was  never  intended 
to  deprive  aiw  party  of  a  substantive  objection,  and  that  you  will  find 
acted  on  by  Lord  Denman  in  Rex  v.  MaHin  (8  Adol.  &  El.  488)  :  he 
says,  "  Surely,  in  an  indictment  for  burglary,  an  omission  to  state 
whose  the  house  or  goods  were  would  not  be  protected.''  Little- 
dale,  J.  says  the  same,  and  the  conclusion  the  judges  came  to  was, 
that  where  there  is  a  substantial  averment  omitted,  the  defect  is 
not  cured  by  the  statute,  its  provisions  relating  to  the  description 
of  the  offence,  not  the  subject  matter :  {R.  v.  Lanauze,  2  Cox, . 
C.  C.  p.  362.)  We  say  the  first  twelve  counts  are  bad  on  these 
founds,  and  that  the  13th  is  bad  on  the  ground  that  it  do^ 
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John  Martw,  not  8et  forth  the  writings  or  printings  legally  upon  the  record, 
IK  ERROR,     and  therefore  that  the  indictmen  is  bad  for  uncerteinty :  (Twines 

The  Queen.   ^^**^  ^  ^'  ^'  ^^'  ^^'  ^^^>  ^  Keble,  6.)  In  high  treason,  where  writings 

are  charged  as  over  acts,  they  are  charged  as  traitorous.   In  Rose^ 

Crown  and  weU's  case  (10  St.  Tr.  262),  the  question  arose  on  the  statute  of 
Secur^  Act,  ^^^'  ^  '  ^^®  objection  was  taken  in  arrest  of  judgment,  that  the 
words  were  not  alleged  to  be  spoken  of  and  concerning  the  king^ 
and  that  is  the  objection  which  we  state  to  exist  here.  In  Bose^ 
well's  case  (10  St.  Tr.  262),  the  Chief  Justice  says,  "  the  question 
is,  whether  the  words  that  you  have  laid  here  be  so  positively 
affirmed  to  have  been  spoken  by  the  prisoner  and  to  relate  to  the 
government,  as  they  ought  to  be  in  an  indictment  of  high  treason  V 
The  judges  took  time  to  consider  the  case.  They  appeared  to  be 
in  favour  of  the  prisoner ;  but  the  Attorney-General  not  probably 
liking  to  have  a  decision  against  him,  the  prisoner  was  pardoned. 
The  remaining  objection  in  this  case  is  the  disallowance  of  the 
challenge.  It  contains  nine  separate  averments.  To  that  chaU 
lenge  a  demurrer  has  been  put  in  by  the  Attomey-G-eneral, 
assigning  as  special  cause  that  the  prisoner  has  not  shown  that 
the  goods  and  chattels  of  felons  convicted  within  the  city  of  Dub- 
SirO.O*Logfa]eii  Un  are  applicable  to  the  purposes  of  the  borough  fund,  and  that 
inerrorf^"'*^  it  IS  uot  shown  that  William  Duff  has  any  immediate  or  direct 

i)ersonal  interest  in  the  matter.  In  the  court  below  this  chal- 
enge  was  overruled  without  argument,  the  court  having,  on  a 
former  occasion,  overruled  a  similar  challenge  as  bad  in  point  of 
form.  In  3  Co.  Lit.  Thomas's  edit.  459 — 60,  it  is  stated  that  "  a 
juror  must  be  liber  et  legalis  homo ;  that  is,  not  only  a  freeman 
and  not  bond,  but  also  one  that  hath  such  freedom  of  mind  as  he 
stands  unsworn ;  secondly,  he  must  be  legalis.  And  by  law  every 
juror  that  is  returned  fof  the  trial  of  any  issue  or  cause,  ought  to 
have  three  properties.  First,  he  ought  to  be  dwelling  most  near 
to  the  place  where  the  question  is  moved.  Secondly,  he  ought  to 
be  most  sufficient,  both  for  understanding  and  competency  of 
estate.  Thirdly,  he  ought  to  be  least  suspicious,  that  is,  to  be 
indifferent  as  he  stands  unsworn ;  and  then  he  is  accounted  in  law 
Uher  et  legalis  homo,  otherwise  he  may  be  challenged  and  not  suf- 
fered to  be  sworn.''  I  read  that  to  meet  the  objection  made  by  the 
counsel  for  the  crown  in  the  court  below,  that  the  statute  having 
prescribed  a  certain  qualification,  it  is  sufficient  if  the  juror  has 
that.  But  Lord  Coke  says  he  ought  to  be  '^  least  suspicious."  I 
am  sure  that  the  Attorney-G-eneral  would  not  contend  that  a 
person  interested  in  the  conviction  of  a  man  would  be  competent 
to  try  that  man  for  his  life  or  Uberty :  (2  Hawk.  P.  C.  c,  43, 
s.  28.)  It  hath  been  allowed  a  good  cause  of  challenge  on  the 
part  of  the  prisoner  that  the  juror  hath  a  claim  to  the  forfeiture 
which  shall  be  caused  by  the  party's  attainder  or  conviction.  He 
cites  1  St.  Tr.  502,  which  appears,  on  reference  to  thefoUo  edition 
to  which  he  refers,  to  be  Lord  Maguirefs  case;  in  St.  Tr. 
octavo,  654.  He  was  an  Irish  peer  tried  in  London  for  a  treason 
alleged  to  have  been  committed  in  Ireland ;  he  pleaded  his  pri- 
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vilege  as  a  peer,  but  the  plea  was  disallowed,  and  he  was  arraigned  John  HAHmi, 
before  a  common  jury;  he  challenged  some  of  the  jurors  on  the     ^  "»«ob, 
ground  that  persons  who  expected  to  obtain  any  of  his  lands  in   jhb  Qukbh. 

Ireland  were  not  competent  to  try  him.     After  some  discussion        

he  was  permitted  by  the  court  to  ask  the  jurors  if  they  had  ^^^^ 
"  adventured  in  the  prisoner's  lands  V  Judge  Bacon  says : "  Thus  security  Act. 
far  I  will  agree,  that  if  any  of  this  jury  be  to  have  any  particular 
benefit  in  Ireland  of  lands  or  goods  by  his  attainder,  it  is  good ; 
but  if  the  lands  come  to  the  king,  and  the  king  is  no  way  bound 
to  give  it  to  any  of  them,  it  is  no  good  cause  of  challenge/'  That 
is  the  report  on  the  subject.  It  was  contended  in  the  court  below 
that  that  case  was  no  authority  for  the  doctrine  of  Hawkins,  and 
that  it  was  the  mere  obiter  dictum  of  a  judge ;  but  if  there  was  no 
dictum  on  the  subject  anywhere  to  be  found,  I  would  say  that, 
independent  of  any  authority  whatever,  it  would  on  principle  be  a 
good  and  valid  objection  to  a  juror.  I  admit  that  here  the  indi- 
vidual has  not  a  direct  interest,  but  is  a  member  of  a  corporation 
who  have  a  direct  interest ;  and  I  shall  show  that  that  is  a  good  ^ 

objection,  that  the  goods  of  convicted  felons  were  given  to  . 
the  corporation  by  an  old  charter,  and  that  the  juror  is  a  foJ  the  priMoen 
member  of  the  corporation;  and  we  afterwards  show  that  he 
has  a  special  interest  in  the  matter  as  being  liable  to  the 
borough-rate.  In  a  challenge,  what  in  another  pleading 
would  be  double  is  not  merely  unobjectionable,  but  the  party 
taking  the  challenge  is  bound  to  put  forward  all  the  objec- 
tions which  exist.  Under  the  12  th  section  of  the  stat.  3  &  4 
Vict.  c.  105,  the  rights  under  the  old  corporation  are  vested  in  the 
present  corporation :  the  principle  which  we  submit  is,  that  an  inte- 
rested person  cannot  be  a  juror  or  a  witness.  It  has  been  held 
that  an  objection,  which  would  be  a  good  objection  to  the  com- 
petency of  a  witness,  would  be  a  good  objection  to  the  competency 
of  a  juror.  The  law  is  even  more  jealous  in  cases  of  jurors  than 
in  cases  of  witnesses.  If  William  DuflF  would  not  be  a  good  wit- 
ness before  the  recent  statute  of  Lord  Denman,  he  clearly  would 
not  be  a  good  juror.  It  is  laid  down  by  Buller,  J.,  that  any 
interest  which  would  be  too  great  in  the  case  of  a  witness  would 
be  good  against  a  juror.  In  Reg,  v.  Oorporation  of  London  (2 
Lev.  231),  it  was  held  by  Chief  Justice  Scroggs  that  freemen  of 
London  might  be  witnesses  on  a  trial  as  to  the  right  of  the  Cor- 
poration to  toll ;  for  he  said  their  interest  was  too  small  and  incon- 
siderable to  oblige  the  court  to  reject  their  evidence ;  the  witness 
in  the  case  was  permitted  to  give  his  testimony,  but  later  cases 
show  that  that  case  is  not  law  now,  and  that  if  it  had  occurred 
before  other  judges  than  Chief  Justice  Scroggs,  it  would  pro- 
bably have  been  differently  decided ;  and  the  case  of  Dowdesell  v. 
NoU  (2  Vem.  317),  is  different.  In  Hesketh  v.  Braddoek  (3 
Bur.  1847),  the  principle  was  laid  down  that  any  interest  in  a  juror, 
no  matter  how  small,  was  an  objection  to  him.  The  court  below 
in  that  case  overruled  the  challenge,  on  the  ground  that  otherwine 
there  could  be  no  tri  al,  as  by  charter  both  sheriff  an4  coroner 

VOT,.    UT.  z 
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JoHw  Martik,  must  be  freemen^  and  it  was  agreed  that  the  interest  was  too 
IN  KBROB,     minute ;  but  Lord  Mansfield  says— 
Thb  QuBBii.       ^'  We  are  all  very  clearly  of  opinion  that  in  this  case  neither  the 

sherifis  nor  jury  were  competent,  and  therefore  the  challenge  was 

GoZf^    improperly  overruled  at  the  Portmote  Court. 
Seewky  Act.       ''There  is  no  principle  in  the  law  more  settled  than  this — that 
amy  degree — even  the  smallest  degree,  of  interest  in  the  qneetion 
depending — ^isa  decisive  objection  to  a  witness,  and  much  more  to 
a  juror,  or  to  the  officer  by  whom  the  jury  is  returned. 

"  The  law  has  so  watchful  an  eye  to  the  pure  and  unbiassed 
administration  of  justice,  that  it  will  never  trust  the  passions  of 
mankind  in  the  decision  of  any  matter  of  right.  If  therefore,  the 
sheriflF,  a  juror,  or  a  witness,  be  in  any  sort  interested  in  the  matter 
to  be  tried,  the  law  considers  him  as  under  an  influence  which  may 
warp  his  integrity  or  pervert  his  judgment,  and  therefore  will  not 
trust  him. 

"  The  minuteness  of  the  interest  will  not  relax  the  objection ;  for 
the  degrees  oi  influence  cannot  be  measured ';  no  line  can  be  drawn 
but  that  of  a  total  exclusion  of  all  degrees  whatsoever/^ 
SirC.O'Loghian  Here,  I  Say  that  the  Corporation  of  Dublin  are  interested  in  the 
^^^'■^^•P"*®"*'"- forfeiture  which  would  accrue  on  the  conviction  of  the  prisoner. 
In  Burton  v.  Hinde  (5  T.  R.  174)  the  same  objection  was  taken  to 
a  witness ;  it  was  an  action  of  trespass  for  breaking  the  close  of 
the  plaintiff,  who  claimed  under  the  Corporation  of  Kingston,  who, 
being  lord  of  the  manor,  had  inclosed  it  out  of  certain  waste 
lands,  in  which  the  defendant  and  others  had  a  right  of  common, 
and  the  question  was  whether  there  was  sufficient  common  left ;  to 
prove  which  a  freeman  was  called ;  but  Gould,  J.,  who  tried  the 
case,  refused  to  receive  his  evidence  and  nonsuited  the  plaintiff; 
then,  on  a  motion  to  set  aside  the  nonsuit  it  was  agreed,  first,  that 
the  freeman  had  no  interest  at  all,  the  rent  being  reserved  to  the 
mayor  and  bailiffs  of  the  corporation ;  secondly,  that  the  interest 
was  too  minute  to  operate  as  an  objection  to  their  testimony.  8ed 
per  curicunij  "  The  rent  must  be  reserved  for  the  use  of  the  corpora- 
tion, and  therefore  the  objection  must  prevail  however  small  the 
interest  may  be  in  reality.''  Following  up  the  analogy,  what 
would  be  a  good  objection  to  a  juror  in  a  civil  case  is  a  good  objec- 
tion in  a  criminal.  Whether  it  be  direct  and  immediate,  or  only 
consequential ;  one  way  of  trying  this  question  would  be,  could 
this  conviction  be  used  in  any  way  by  the  corporation  ?  No  doubt 
it  could  be  used  by  the  corporation  if  the  crown  refused  to  give  up 
the  felon's  goods. 

In  the  English  Corporation  Act  there  is  a  provision  expressly 
enabling  parties  to  be  witnesses  in  actions  for  penalties  belonging 
to  the  corporation ;  which  shows  that  before  that  statute  they  would 
be  incompetent  witnesses,  and  if  incompetent  witnesses,  they  would 
be  incompetent  jurors.  We  show  the  Dublin  Corporation  to  be  in- 
terested in  the  conviction  of  Mr  Martin,  and  we  show  the  juror 
to  be  a  member  of  this  corporation.  Secondly,  we  show  a  person^ 
interest, — ^we  state  that  he  inhabits  a  house  Uable  to  the  borough- 
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rate^  and  that  when  the  boroagh  fand  is  deficient  the  houses  are  Johh  Mabtin 
liable  to  the  boroagh  rate ;  we  show  that  the  borough  fund  is     "  "RRor, 
deficient^  and  that  the  corporation  had  then  a  legal  right  to  levy   xhb  Quben. 

a  borough  rate.  

Suppose  that  the  corporation  was  deficient  5000Z.  and  that  the  ^^'^  ^"^ 
conviction  of  the  prisoner  would  give  them  10,000Z.  it  is  clear^  and  atcwity  Act. 
it  is  to  be  taken  for  granted^  that  the  property  which  the  corpora- 
tion would  acquire  would  exonerate  the  juror  from  liability  to 
that  borough-rate^  and  therefore^  as  it  will  exonerate  him  from 
a  personal  liability^  he  is  disqualified.  It  will  be  said  that  the 
juror's  interest  is  a  contingent  one,  but  we  aver  by  the  challenge 
that  he  is  immediately  and  personally  liable ;  the  only  case  where 
such  persons  have  been  admitted  as  witnesses  are  where  the 
person  is  remotely  but  not  immediately  liable ;  various  statutes  in 
England  have  been  passed  rendering  competent  persons  liable  for 
keeping  bridges  in  repair,  and  inhabitants  liable  to  be  rated  for  the 
purpose,  who  were  incompetent  witnesses  upon  indictments  for 
such  repair.  The  1  Anne,  stat.  1,  c.  18,  s.  13,  was  passed  to 
remedy  this  great  public  inconvenience;  two  years  after  this 
statute  came  under  judicial  decision.  In  The  Queen  v.  TA^  SirC.OXoghlen 
Inhabitants  of  WUts  (6  Mod.  307),  it  was  held  by  the  court  that  *^°''^*  P"'^"*'" 
"  one  of  the  county  is  a  good  witness  though  not  a  good  juror." 
That  case  is  a  complete  case  in  point.  It  will  be  urged  that 
there  it  was  a  certain  interest,  but  here  the  juror  only  might 
acquire  a  benefit,  but  in  Tlie  Attorney -Oeneral  v.  Wyherg 
(1  r.  Wms.  598),  it  was  decided  that  parishioners  are  not  good 
evidence  to  prove  a  charity  given  to  the  parish;"  the  court 
saying,  "  the  witness  being  described  to  be  of  the  parish  of  Enfield, 
yeoman,  must  be  intended  an  housekeeper,  and  lioihle  to  pay  parish - 
dues  unless  the  contrary  appear"  [Barrett  v.  The  Hundred  of  Stoke, 
(I  Mod.  73) ;  and  the  same  rule  was  made  in  {B.  v.  Homsby,  10 
Mod.  150),  the  8  Geo.  1,  c.  16,  was  passed  in  consequence  of  this 
decision ;  and  to  come  down  to  a  late  case :  in  Sir  Henry  Oxenden  v. 
Palmer  (2  B.  &  Ad.  23&),  it  was  decided  that  a  person  who  paid 
highway  rate  within  a  parish  was  not  rendered  a  competent 
witness  by  the  stat.  54  Geo.  3,  c.  170.  Upon  the  trial  of  an  issue 
whether  within  that  parish  there  was  a  custom  that  all  persons 
residing  therein,  whose  duty  it  was  to  cause  the  highways  within 
the  parish  to  be  repaired,  might  take  shingle  from  the  beach  for 
the  purpose  of  such  repair.  The  judge  at  the  trial  rejected  the 
witness,  and  the  court  above  held  that  he  was  right,  and  that  the 
witnesses  were  incompetent.  But,  admitting  the  common  law 
principle,  that  if  a  party  is  immediately  liable  to  a  rate,  and  that 
he  will  either  by  his  verdict  exonerate  himself  &om  the  rate  or 
else  ease  himself  in  the  payment  of  it — ^he  is  incompetent  as  a 
witness  and  more  incompetent  as  a  juror.  The  inconvenience  of 
such  a  decision  as  we  seek  may  be  suggested,  but  the  court  has 
only  to  decided  upon  the  law  as  it  is — Parliament  is  ever  at  hand  to 
remedy  the  inconvenience;  and  besides,  the  charter  is  held  by 
patent,  and  if  the  right  be  found  inconvenient  it  may  be  pur- 

z  2 


336  CRIMINAL   LAW   CASES. 

JoHH  Mabtin,  chased,  and  I  have  no  donbt  the  corporation  would  not  object. 

IN  B^BOB,     j^  required  the  statute  of  7  Hen.  7,  c.  5,  to  abolish  the  chal- 

Fhb  Qubbn.   lenge  on  the  ground  of '' nothing  in  the  ward  "  which  disqualified 

the  inhabitants  from  acting  on  juries;  the  judges,  however,  decided 

GovenuMnt    according  to  what  the  lawwas,and  a  statute  was  passedto  remedy  the 
Secwity  Act,  iucouvenieuce;  as  to  the  argumentum  ah  inconvenienti,  the  court  will 
remember  the  case  of  Ashford  v.  Thornton  (1  B.  &  A.405),  in  which 
wager  of  battle  was  claimed  in  the  19th  century,  and  the  court 
decided,  that  by  the  law  of  the  land  it  must  be  allowed.     Lord 
EUenborough  observing,  "  It  is  our  duty  to  pronounce  the  law  as  it 
is,  not  as  we  may  wish  it  to  be.*'     The  last  objection  to  this  record 
arises  upon  the  form  of  the  sentence,  which  is,  ^'  that  he,  the  said 
John  Martin,  for  the  said  felony  in  the  said  first  count  of  the  said 
indictment  specified  and  charged,  be  transported  beyond  the  seas 
for  the  term  of  ten  years  from  the  8th  day  of  August  instant:  '*  we 
say  that  the  entry  is  not  sufficient  because  it  does  not  mention  the 
place  where  he  is  to  be  transported  to,  which  it  should  have  done. 
O'Gonnell  v.  The  Qvsen,  per   Lord  Denman    (Leahy's  Report; 
11  CI.  &  P.  155;  S.  0.  1  Cox  C.  C.  413),  following  out  that 
SirC  O'Loehlen  ^*^®>  ^  Submit  that   your   lordships   cannot  hold  that  sentence 
for  the  prisoner,  to  be   good  uuless  it  has  been  warranted  by  law ;   where  the 
law  appoints  a  particular  punishment  the  court  cannot  add  to 
or  diminish  from  it :  {Bex  v.  Hartnett,  Jebb's  Cr.  C.  R.  302  ;  Rex, 
V.  Holland,  2    Ir.    Law   Rep.    335).     In   Rex  v.   Hartnett   the 
omission  was  merely  as  to  the  disposal  of  the  body  of  the  prisoner, 
and  yet  it  was  held  fatal.     A  power  was  first  introduced  of  com- 
muting punishment  to  transportation  by  stat.  4  Geo.  1,  c.  11. 
Eng.;  6  Geo.  1  (Irish).      The  26  Geo.   3,  c.  24,  s.  66,  is  the 
statute  which  regulates  the  punishment  of  transportation,  and 
which  statute  is  still  unrepealed.     The  66th  section,  which  is  intro- 
duced into  a  statute  containing  a  variety  of  other  matters,  provides 
that  the  judges  of  assize  and  justices  of  sessions  before  whom  any 
person  or  persons  convicted  of  any  crime,  *'for  which  the  person  or 
persons  is,  or  are,  or  shall  be  liable  to  transportation,  shall  and 
may  order  that  such  person  or  persons  be  transported  either  to 
any  of  His  Majesty's  plantations  or  settlements  in  America,  or  to 
such  other  place  or  places  not  in  Europe  as  such  judge  or  justices 
respectively  shall  order  and  direct,  any  law,  usage,  or  statute  to 
the  contrary  notwithstanding.''  The  words  ''shall  and  may"  are  im- 
perative ;  in  England  the  sentence  is  different,  because  there  was  a 
subsequent  statute  passed,  the  37  Geo.  3,  c.  27,  s.  2,  which  enables 
the  judges  to  pass  sentence  in  the'form  in  which  it  has  been  passed 
here ;  but  since  the  Irish  Act  of  26  Geo.  3,  no  similar  act  has  been 
passed  here.     The  30  Geo.  3,  c.  32,  enables  the  Lord  Lieutenant 
to  send  the  convicted  person  to  any  place  which  he  may  think 
proper,  but  only  a  person  who  is  under  sentence  by  virtue  of  the 
previous  act. 

Crampton,  J. — ^Then  your  construction.  Sir  Colman,  as  I  under- 
stand you,  is  that  it  enables  the  Lord  Lieutenant  only  to  change 
the  place  ? 
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Sir  Oolman  (yLoghlen.— In  Bex  v.  Kenworthy  (8  D.  &  R.  173),  Johk  Martw, 
a  writ  of  error  was  brought  because  the  prisoner  was  sentenced  to     "  »rboki 
be  transported.      In   England   the  power  given  is  to  transport   thb  Qukkit. 

generally ;  in  Ireland  it  is  to  transport  specially,  and  not  naming        

the  place  is  bad.  In  last  session  of  Parliament  an  act  was  passed  ^o^n^ 
(11  &  12  Vict.  0.  78),  providing  that  a  Court  of  Error  might  pass  securi/y  Act, 
a  right  sentence  where  an  improper  sentence  was  pronounced ; 
but  it  is  clear  that  the  court  cannot  amend  a  sentence  passed  under 
a  discretionary  power.  The  statute  never  contemplated  amending 
a  judgment  but  pronouncing  a  judgment.  But  where  there  is  a 
discretionary  power  given  of  measuring  the  sentence,  how  can  this 
court  pass  a  sentence  ?  how  can  it  be  cognisant  of  what  passed  be- 
low, of  the  demeanour  of  the  witnesses,  or  of  a  recommendation  of  the 
jurors,  as  there  was  in  this  case  ?  The  court  might,  if  the  statute 
applies  to  this  case,  remit  it  to  the  court  below ;  the  statute,  how- 
ever, only  passed  on  the  31st  of  August,  but  the  trial  took  place 
on  the  8th  of*  August  as  appears  by  the  record.  The  words  of  the 
statute  are,  "  where  any  writ  of  error  shall  be  brought,'^  and  it 
would  be  hard  to  give  it  a  retrospective  effect.  The  right  to  the 
writ  of  error,  and  the  fiat  for  it,  occurred  before  the  statute  came 
into  operation;  Paddon  v.  Bartlett  (5  Nev.  &  Man.  383),  which  has 
been  furnished  to  me  by  Mr  Napier,  is  in  point,  and  this  being  a 
criminal  proceeding,  is  an  a  fortiori  case.  On  all  these  grounds  I 
submit  that  the  judgment  in  this  case  ought  to  be  reversed,  first, 
because  the  captionisbad;  secondly, becauseall the  counts  are  bad — 
the  two  latter  for  not  expressing  the  printings — and  all  the  other 
for  the  reasons  I  have  slated ;  thirdly,  for  the  disallowance  of  the 
challenge ;  and  fourthly,  for  the  error  in  the  form  of  the  sentence. 

John  Perrin,  for  the  Crown. — I  shall  take  up  the  case  in  the  Pemn  for  the 
same  order  observed  by  my  learned  fiiend.  The  form  of  the  Crown. 
caption  in  this  case  is  the  same  as  that  used  in  The  Defenders' 
case  (26  St.  Tr.),  as  that  always  used  in  the  Commission  Court 
and  in  this  court.  In  Weldon's  case  (26  St.  Tr.  228)  the  same 
objection  was  made  and  overruled ;  the  terms  of  the  caption  state 
that  the  bill  has  been  presented  on  the  '^  oath  of  good  and  lawful 
men  of  the  county  of  the  city  of  Dublin,^^  and  the  court  have  here 
also  the  names  of  the  jury.  In  R.  v.  Morgan  (1  Ld.  Raym.  710), 
Lord  Holt  says : — "  The  whole  court  were  of  opinion  that  it  was 
good  without  saying  juratorwm  et  oneratorum,  and  he  takes  no 
notice  of  the  distinction  as  to  making  up  a  Nisi  Prius  record,  which 
had  been  referred  to  by  one  of  the  counsel  in  the  case  :  {Reg.  v. 
Qrayy  5  Ir.  Law  R.  524;  Bex  v.  Oreycox,  Sir  Thos.  Jo.  Rep.  180 ; 
R.  V.  Ambler,  2  Keb.  59) ;  that  is  the  same  precisely  as  this  case. 
These  cases  are  referred  to  in  1  Ch.  Cr.  L.  p.  334,  where  it  is  laid 
down  that  it  is  not  necessary  to  aver  that  they  were  oneratorum  et 
jwratorum.  As  to  the  objection  that  it  does  not  appear  that  the 
jurors  were  sworn  before  the  court,  O'OonnelVs  case  shows  that 
such  averment  is  not  necessary.  As  to  the  objection  that  the 
caption  does  not  state  that  the  bill  was  found  by  twelve  grand 
jurors,  it  is  unnecessary ;  for  the  names  are  set  out.     There  is  no 
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John  Martih,  difference  between  cases  removed  to  this  court  from  other  courts 

IN  KRKOB,     j^jj^j  other  cases.     No  decision  has  been  made  on  any  such  distinc- 

The  Qukkh.   *io^'    Secondly,  as  to  the  objections  to  the  form  of  the  counts  in  the 

indictment,  I  submit  that  the  counts  are  all  good ;  I  shall  only  refer 

Gl^t^n^t  ^  *^®  names  of  the  cases  which  establish  this  without  going 
Security  Act,  through  the  cascs  themselves :  [Tldstlewood's  case,  33  St.  Tr.  697.) 
In  p.  701  of  the  Report  will  be  found  a  portion  of  the  indictment 
which  will  sustain  the  indictment  in  the  present  case.  In  Hardy's 
case  (24  St.  Tr.  231),  the  question  was  ruled  in  favour  of  the 
crown,  and  no  objection  was  ever  made  to  that  decision.  As  to 
the  objection  taken  that  the  indictment  here  is  so  long,  it  is  not 
likely  to  occur  again  if  the  court  should  decide  that  a  short  form  is 
sufficient ;  it  then  can  in  future  be  adopted,  and  a  bill  of  particu- 
lars furnished :  {EvimeWs  case,  28  St.  Tr.  1098.)  The  6th  and 
12th  counts  are  precisely  the  same  as  in  Thistlewood's  case,  and  the 
stat.  11  &  12  Yict.  c.  12,  being  precisely  the  same  in  form  as  36 
Geo.  3,  c.  7, 1  submit  that  an  indictment  which  has  b^en  held  good 
under  one  statute  will  be  held  good  under  the  other.  As  to  the 
p    .   -  allegation  that  the  counts  are  uncertain,  I  contend  that,  being 

Crown.  exactly  in  the  words  of  the  statute,  by  the  9  Geo.  4,  c.  54,  it 

would  be  sufficient  after  verdict,  but  even  independent  of  that 
statute  they  are  good.  With  regard  to  the  cases  cited  they 
are  all  to  be  found  in  iZ.  v.  Marsden  (4  M.  &  S.  164).  I 
submit  that  the  articles  set  out  all  so  plainly  refer  to  the 
Queen  as  to  come  within  the  principle  as  laid  down  by  Lord 
EUenborough.  In  cases  of  libel,  the  indictment  states  that  the 
defendant  has  published  the  libel  against  a  certain  party.  The 
charge  here  is  quite  of  a  different  nature,  and  different  in  the  man- 
ner of  statement,  but  even  if  they  were  of  the  same  class,  I  submit 
that  the  counts  will  charge  an  intent  to  deprive  and  depose  the 
Queen,  and  then,  that  in  furtherance  of  that  object  he  did  publish 
certain  printings,  which  I  submit  is  sufficient :  R.  v.  Burdett  (4  B.  & 
Aid.  314.)  It  has  been  said  by  Sir  Golman  O'Loghlen,  that 
whenever  the  word  printing  was  used  in  indictments  for  treason, 
the  word  traitorous  was  also  used.  In  Twyn's  case  (6  St.  Tr.  514), 
Anderton's  case  (12  St.  Tr.  1246),  Thistlewood's  ca^e,  Hardy's 
case,  and  EmmeWs  ca^e,  the  word  '  traitorously '  is  used  as  '  feloni- 
ously ^  is  here  applied  to  the  word  ^  publishing,'  and  then  it  is  not 
applied  to  every  particular  printing  mentioned.  As  to  the  objec- 
tion that  the  publications  are  set  out  at  length,  it  is  for  the  advan- 
tage of  the  prisoner  that  he  may  have  the  benefit  of  laying  the 
whole  of  them  before  the  jury.  As  to  the  form  of  the  sentence,  iW  the 
case  of  Reg,  v.  Patrick  Oommin,Patrick  Quohane  amd  a/notheT,^2^t&r 
T.  1845  (MSS.  from  the  Grown  Office),  which  came  from  the  North 
Biding  of  the  Gounty  of  Tipperary,  and  was  the  case  of  a  convic- 
tion for  administering  an  unlawful  oath,  the  ground  of  error  alleged 
was,  that  the  sentence  was  erroneous.  I  have  here  the  judgment 
of  the  Lord  Ghief  Justice,  in  which  he  says,  that  the  sentence 
having  followed  the  statute,  it  was  enough ;  in  the  statute  referred 
to  by  Sir  Golman  O'Loghlen,  the  sentence  is  confined  to  persons 
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who  have  been  convicted  of  the  crimes  specified  in  that  very  Jomi  Mabtin, 
statate.     As  to  the  objection  on  the  ground  of  the  challenge  {Rex     "  ■bror, 
V.  Ocupper,  6  Price,  283),  the  challenge  does  not  aver  that  the   fhe  q'ubrm. 
Mayor  and  Commons  were  ever  seised  of  this  franchise  or  ever        — 
derived  any  benefit  from  it.     Littleton,  sect.  304 ;  Bex  v.  Sviton    ^^^^ 
3  B.  &  C.  113 ;  1  Saunders,  243  (d)  contains  the  averment  which  security  Act. 
I  say  ought  to  have  been  stated. 

CiiAMFTON,  J. — What  is  the  inference  which  you  would  draw 
from  the  words  in  the  charter  '^  within  the  city  '^  as  to  locality  ? 

Perrin. — ^What  was  the  city  then,  is  not  now  the  city,  portions 
having  been  thrown  in,  and  the  challenge  does  not  aver  that  it 
occurred  in  a  place  which  was  then  the  city,     [Mooeb,  J. — There 
is  no  allegation  that  the  goods  and  chattels  are  now  vested  in 
them.]      The  challenge   says   that   they   are    the   same   corpo- 
ration, but  does  not  show  how  that  is  to  be  tried :    it  does  not 
show  strictly  how  they  derived.     There  is  no  allegation  that  the 
corporation  under  the  statute  of  Victoria  ever  derived  any  benefit 
from  the  goods  of  felons  j  the  forfeiture  of  fugitives'  goods  is  abol- 
ished by  statute,  so  that  there  is  an  erroneous  statement  in  the 
challenge  in  that  respect.     The  challenge  is  defective  in  conse-  Perrin  for  the 
quence  of  the  non-user  of  the  franchise :  (Com.  Dig.  tit.  Fran-  Crown. 
chise,  Gro.  Jac.  156.)     I  cite  these  authorities  to  show  the  necessity 
of  the  averments  of  the  user  of  the  franchise.     [Moobb,  J. — In  a 
proceeding  for  the  recovery  of  a  forfeiture,  have  you  found  any 
allegation  by  the  party  seeking  to  enforce  it,  that  they  have  used 
the  franchise,  or  that  the  non-user  ought  not  to  be  replied  ? 
Cbamftok,  J. — ^You  say  that  the  mere  averment  that  the  right 
was  granted  and  is  now  vested  in  them  is  not  sufficient,  and 
that  they  should  have  averred  that  it  had  been  used  ?]      They 
should   have  averred   that  the   franchise  was  vested  in   them, 
not  the  goods  and  chattels,  for  until  conviction,  no  goods  or  chattels 
could  have  vested  in  them.     The  next  allegation  is,  that  ^^  the  said 
John  Martin  hath  within  the  city  of  Dublin  certain  good^  and 
chattels  of  great  value,  to  wit  of  the  value  of  20^.,  and  that  the 
said  William  Duff  is  a  burgess  of  the  said  City  of  Dublin,'^  &c. : 
(1  Wms.  Saunders,  275,  o;  12  Coke  Bep.  1  b.,  2  a.  Ford  and 
Seheldon's  case.)     In  i2.  v.  Capper,  5  Pr.  263,  it  had  been  held 
that  bona  et  cataUa  do  not  pass  the  debts  of  a  felon,  so  that,  for  all 
that  appears  to  the  contrary,  the  goods   of  John  Martin  may 
not  have  been  such  as  would  have  passed  under  the  charter. 
[MooBS,  J. — ^But  where  the  charter  gives  all   and  all  manner 
of   goods   and   chattels,   and  the   challenge   says    that  he   had 
divers  goods  and   chattels,  is  not  that  large  enough  ?]     The 
intendment  in  this  case  of  a  grant  of  a  charter  is  always  in  favour 
of  the  crown  and  against   the    grantee:    {Beg.  v.  SL   Qeorge^s 
Parish,  8  Ir.  Law  Rep.  23.)     It  does  not  follow  that  what  was  the 
city  of  Dublin  in  Henry  the  Pifth^s  time,  is  the  city  now.     It  is 
argued  at  the  other  side,  that  there  is  a  possibility  of  a  possibility ; 
but  would  any  man  of  common  sense  out  of  this  court  suppose  that 
William  Duff  had  any  interest  in  the  conviction  of  John  Martin  ? 
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John  Martik,  I  may  be  said  to  use  very  technical  objections^  but  where  sucli 
uf  HRKOB,  extremely  technical  objections  are  made  to  this  juror,  I  am  justi- 
Thb  Quben.  fied  in  pressing  every  objection  to  this  challenge.  In  former  times, 
— -  ~  (1748),  and  by  statute,  the  Lord  Mayor  and  aldermen  were  judges 
^I^^^IU^  of  the  court,  but  if  this  challenge  be  right  they  must  have  been  in- 
SecurUn  AeL  competent :  ( 1 9  lib.  Assizarum, plac.  6 ;  Viner^s  Abr.  tit.  Trial,  X.  c.) 
There  are  a  class  of  cases  in  which  witnesses  have  been  admitted 
on  the  ground  of  necessity:  (1  Leach  C.  C.  115,  p.  132;  Lan- 
cum  V.  Lovell,  9  Bing.  465.)  It  falls  within  Mr.  Justice  Buller'a 
rule,  a  person  interested  will  be  admitted  when  no  other  person 
can  reasonably  be  expected :  (BuUer's  N.  P.  289,  a.  &  b.  ib. 
188,  in  note;  Peake  on  Bvid.  157,  158;  Wilcock  on  Corpora- 
tions, 309;  R.  V.  Carpenter  2  Show.  47.)  That  case  was 
the  case  of  the  Mayor  and  Sheriffs  of  London.  It  will  be  impos- 
sible for  this  court  to  hold  that,  till  the  passing  of  the  Municipal 
Corporations  Act  in  1841,  all  the  members  of  the  corporation  were 
incompetent  to  act  as  jurors,  and  that  since  that  time  all  the  re- 
spectable  inhabitants  of  the  city  are  incompetent.  As  to  sections 
Crown.  ^"^^  *  179  &  180  of  the  Municipal  Corporations  Act,  the  court  will  find 
that  the  Court  of  Quarter  Sessions  of  the  Peace  have  the  power 
of  trial  of  many  offences  which  are  felonies  ;  section  180  exempts 
justices  of  the  peace ;  and  town  councillors  are  exempt  and  disquali- 
fied from  serving  on  juries  except  at  commissions  of  oyer  and  ter- 
miner ;  I  submit  that  the  charter  is  obsolete,  and  that  the  course  of 
the  city  of  Dublin  for  over  300  years  of  summoning  and  empannel- 
ling  members  of  the  corporation  on  juries  is  sufficient,  and  thiett  even 
if  not,  that  by  the  late  statute  this  charter  is  impliedly  repealed. 
It  is  a  strong  argument  against  the  validity  of  this  ohaJlenge  that 
both  in  London  and  Dublin,  both  at  the  commission  of  oyer  and 
terminer  here  and  at  the  Central  Criminal  Court  in  London, 
such  persons  have  been  in  the  habit  of  being  suuimoned  to  attend 
on  juries. 

Blacebubn,  C.  J. — ^I  shall  take  up  this  case  to-morrow.  It 
has  been  very  ably  argued  by  the  gentlemen  of  the  bar. 

Holmes, — I  presume,  my  lords,  that  in  this  court  the  counsel  for 
the  plaintiff  in  error  will  have  the  reply. 

The  Attorney 'General  (Monahan)  insisted  that  he  had,  on  the 
part  of  the  crown,  a  right  to  the  reply,  and  referred  to  the  cases  of 
B.  V.  Grady  and  R,  v.  Jones,  and  to  the  recent  case  of  Sliea 
andDwyer  in  error  v.  The  Queen  (3  Cox  C.  C.  p.  141),  in  which  he 
had  the  reply.  For  the  plaintiffs  in  error  the  course  adopted  in 
the  House  of  Lords,  in  O'Oonnell  and  others  v.  The  Queen,  was 
relied  on  :  (11  CI.  and  F.  351 ;  1  Cox  C.  413). 

The  CouBT  said  they  would  consider  the  point,  and  announce 
their  decision  upon  it  in  the  morning. 

November  14. 

This  morning  the  court  stated  their  opinion  to  be,  that,  according 
to  the  practice  of  the  court,  the  Attorney-General  was  entitled  to 
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the  reply.    Accordingly  the  argument  was  resumed,  on  the  part  Jo""  Martih, 
of  the  plaintiff  in  error,  by  "*  bkbob, 

Holmes. — ks  regards  the  objections  to  the  caption,  the  case  has   Thk  Quebn. 
been  so  very  fully  argued  by  Sir  Golman  O'Loghlen,  that  I  do        — • 
not  feel  that  I  can  add  anything  to  his  argument  except  that  the    Gov^nmeni 
cases  which  have  been  cited  on  behalf  of  the  crown  appear  to  be  SecuHtji  Acl 
confined  to  the  court  below,  and  not  to  apply  to  a  court  of  error. 
With  regard  to  the  objections  to  the  indictment,  I  shall  not  add 
anything  to  what  has  been  urged  on  that  subject  by  my  learned 
friend. .  With  respect  to  the  objections  which  exist  to  the  form  of 
the  sentence,  the  statutes  which  have  been  referred  to  by  Mr. 
Perrin  are  Police  Acts,  but  the  statute  on  which  we  rely  is  the 
26  Geo.  3,  c.  24,  s.  66  (Irish),  which  provides  that  ^'  the  justices  of 
Oyer  and  Terminer,  and  general  gaol  delivery,  the  several  judges 
of  assize,  and  justices  at  sessions,  before  whom  any  person  or  per- 
sons convicted  of  any  crime  or  crimes  for  which  the  person  or 
persons  convicted  is,  or  are,  or  shall  be  liable  to  transportation, 
shall  and  may  order  that  such  person  or  persons  be  transported 
either  to  any   of  His  Majesty^s  plantations  or  settlements  in 
America,  or  to  such  other  place  or  places,  not  in  Europe,  as  such  Holmes  for  th« 
judge  or  justices  respectively  shaU  order  and  direct,  any  law,  priaoner. 
statute,  or  usage  to  the  contrary  notwithstanding.^^     Now  it  is 
clear  that  the  section  is  as  general  as  words  can  make  it,  and  is 
not  confined  to  any  particular  offences,  we  therefore  contend  the 
judge  ought  to  specify  some  place  not  in  Europe.     The  place  to 
which  a  prisoner  is  to  be  transported  may  make  a  very  material 
difference  in  the  nature  of  the  punishment,  and  the  Legislature 
thought  it  better  to  vest  in  the  court  the  power  of  ascertaining  and 
fixing  the  place.     It  would  be  dangerous  to  leave  the  power  with 
the  crown.     It  would  be  a  very  different  punishment  to  transport 
a  man  to  the  Cape  of  Good  Hope,  and  to  Kamschatka,  or  Terra 
Del  Fuego :  before  the  statutes  authorising  this  mode  of  punish- 
ment it  was  unknown  to  the  law.     The  crown  had  the  power  of 
preventing  a  subject  leaving  the  country  by  issuing  a  writ  of  Ne 
exeai  Regno,  but  had  no  right  to  send  out  of  the  country  any  subject, 
however  mean ;  even  convicted  felons  and  traitors ;  and  there  are 
instances  of  persons  being  found  guilty  of  offences  punishable  with 
death  who,  having  been  offered  to  be  sent  abroad  as  a  commutation 
of  it,  have  actually  preferred  to  be  executed.     I  submit^  therefore, 
that  this  sentence  being  only  '^  to  be  transported  beyond  the  seas,^' 
is  imperfect ;  the  expression  '^  beyond  the  seas  '*  is  very  indefinite : 
it  is  one  about  the  meaning  of  which  very  able  writers  have  dif- 
fered, and  it  is  a  much  better  course  that  the  whole  sentence  should 
be  left  in  the  hands  of  the  judges  who  try  the  case,  and  are  cog- 
nizant of  the  whole  facts,  than  in  the  hajids  of  the  government. 
The  next  objection  upon  which  I  mean  to  rely  is,  the  disallowance 
of  the  challenge.     If  the  juror  objected  to  had  no  interest  in  the 
conviction  of  tiie  prisoner,  that  is  a  fair  case  for  the  crown  to  rely 
upon ;  but  I  do  not  think  it  fair  to  prevent  that  case  coming  before 
the  court  by  technical  objections.  The  court  will  in  this  case  decide 


842  CRIMINAL  LAW  CASES. 

JoHH  Mabtih,  whether  op  not  any  interest^  however  small,  however  minnte,  wiU 

i»  ERROR,     Yye  a  good  cause  of  challenge  in  every  case  to  a  juryman.     It  is 

Th*  QuKEir.   said  that  it  will  lead  to  great  inconvenience  if  the  burgesses  cannot 

sit  upon  trials,  but  what  has  my  client  to  say  to  that  ? — it  is  a 

^^^^  matter  easily  remedied  by  an  Act  of  Parliament.  But  the  incon- 
SecuHiff  Act.  ▼enience  is  j?reatly  magnified ;  non  conatcU  that  the  accused  will 
avail  himself  of  the  objection,  he  might  prefer  being  tried  by  per- 
sons of  high  character,  who  are  interested  in  his  conviction,  rather 
than  by  persons  of  a  different  character,  who  are  not  interested  in 
it.  By  the  demurrer,  all  the  facts  necessary  to  raise  the  inference 
with  respect  to  the  interest  of  the  juror  are  admitted.  It  has 
been  objected  to  the  challenge  that  the  day  and  year  of  the  date 
of  the  charter  are  not  given,  but  it  is  alleged  to  have  been  given 
by  Henry  V.,  during  his  reign,  and  he  had  a  right  to  give  the 
franchise,  for  before  that  the  goods  of  felons  were  vested  in  the 
crown.  It  is  admitted  beyond  all  doubt  that  the  crown  gave  the 
then  existing  corporation  the  goods  and  chattels  of  felons  and 
fugitives.  The  chaDenge  proceeds  to  aver  that  at  the  passing  of 
the  Municipal  Corporations  Act  (3  &  4  Vict.  b.  108)  the  charter. 
Holmes  for  the  fg^^^  ^^g  ^^y  Vested  in  the  then  corporation  of  the  city  of  Dublin, 
prMoner.  ^^  ^^^^  .^  ^  admitted  on* this  record,  that  all  the  rights  and 

franchises  under  that  charter  were  vested  in  the  then  corpo- 
ration. But  even  if  there  were  no  allegation  of  the  fact  in 
the  challenge,  it  appears  by  that  statute  that  the  rights  and 
privileges  of  the  then  corporation  passed  to  the  present.  It 
IS  a  general  statute  applying  to  all  corporations,  and  the 
court  are  bound  to  take  notice  of  its  provisions.  It  has  been 
objected  by  my  friend  Mr.  Perrin,  that  the  goods  and  chattels 
of  the  prisoner  could  not  be  vested  until  the  conviction,  but 
the  meaning  is  plainly  that  the  right  to  the  goods  was  vested ; 
but  I  might  throw  overboard  every  portion  of  that  allegation,  and 
rely  on  it  that  by  the  previous  part  it  is  alleged  that  everything, 
which  the  former  corporation  had,  passed  to  the  present.  There 
is  then  an  averment  that  there  is  a  borough  fund,  and  that  it  ia 
deficient.  If  a  bill  in  Chancery  were  filed  for  an  account  the 
corporation  would  be  bound  to  show  whether  there  were  any 
goods  of  felons  and  fugitives  to  which  they  were  entitled,  and 
what  they  had  done  with  them  :  what  the  amount  of  them  might 
have  be^i  is  wholly  immaterial,  they  must  by  law  have  gone  to 
the  borough  fund  and  become  part  of  it.  It  is  now  urged  that 
this  charter  is  at  an  end  by  reason  of  non  user  ;  but  if  so  the  objec- 
tion ought  to  have  been  made  by  plea.  But  it  is  averred  by  the 
challenge  that  the  rights,  &c.,  have  become  vested  in  the  present 
corporation,  therefore  they  oould  not  have  been  lost  by  non  user, 
and  there  is  an  end  of  that  objection.  The  question,  however, 
might  have  been  easily  raised  by  a  proper  plea  if  the  facts  would 
have  warranted  it  i  but  the  facts  being  by  the  demurrer  admitted  to 
be  as  they  are  averred  on  this  record,  our  allegation  must  therefore 
be  taken  to  be  indisputably  true.  The  statute  proceeds  to  provide  for 
theapplicationand  managementof  theboronghfnnd;  where  the  state 
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of  things  exists  which  we  aver  in  onr  pleaidingwas  in  existence  when  Johh  Mabtiv, 
we  put  in  our  challenge^  the  corporation  would  have  been  com-     *"  ^^^^ 
pellable  by  mandamus  to  raise  a  borough  rate^  and  William  Duff^  thb  Qubiw. 
the  juror,  was  a  burgess,  and  therefore  interested  therein.     The     ^,7"- 
case  o{ Rex.  v.  Capper  (6  Pr.  p.  217),  was  cited  for  the  crown;    ^]^^J,„^ 
but  what  does  it  decide — ^'  That  a  grant  of  a  liberty  in  a  manor  of  seeiuit^  Acl 
goods  and  chattels  of  tenants  in  such  manor  attainted  of  felony  is 
confined  to  the  goods,  &c.  of  felons  being  locally  situate  within 
the  manor,  and  does  not  pass  goods,  &c.  lying  out  of  it;  ^'  we  say 
here  that  the  goods  are  in  the  city  of  Dublin.     It  is  said  at  the 
other  side  that  the  limits  of  the  city  are  changed,  but  the  court 
cannot  take  judicial  notice  of  that ;  we  aver  that  they  are  vested 
in  the  corporation,  and  whether  they  were  worth  a  million  or  one 

Eound  they  would  immediately,  upon  the  pleading  as  it  stands, 
ecome  the  property  of  the  corporation,  and  Duff,  being  a  burgess, 
is  admittedly  interested  therein,  and  therefore  disqualified  from 
being  a  juror.  Every  case  in  the  books  which  goes  to  establish 
that  circumstance  of  interest  which  produce  incompetence  of  wit- 
nesses, has  the  same  effect  as  to  jurors.  It  has  been  said  in  Lau- 
hum  V.  Lovell  (9  Bingh.  465),  that  in  some  cases  it  may  g^i^^^  f^,  ^j,, 
be  difiicult  to  get  any  evidence  if  interest  disqualifies ;  but  prisoner, 
that  was  the  case  of  an  indictment  regarding  a  highway :  now, 
highways,  are  open  to  all  subjects,  and  any  person  who  passed  that 
way  would  be  an  interested  party ;  and  in  Trials  per  Pais,  p.  878, 
it  is  said  ^^  oftentimes  a  man  may  be  challenged  to  be  of  a  jury 
that  cannot  be  challenged  to  be  a  witness.^'  That  shows  that  the 
case  of  a  juror  is  an  a  fortiori  case,  and  that  objections  lie  to  a 
juror  which  do  not  to  a  witness.  Whenever  a  witness  was  inte- 
rested, however  minute  the  interest  was,  he  was  disqualified 
before  the  passing  of  Lord  Denman's  Act,  the  passing  of 
which  shows  the  law  to  have  been  so.  The  few  earlier  cases 
to  the  contrary  are  decidedly  no  longer  law  if  there  were  no 
other  case  than  the  case  in  Burrow,  the  fallacy  of  such  is  shown  by 
this,  that  some  men  cannot  be  influenced  by  any  amount  of 
interest  however  great.  Like  Oincinnatus,  some  men  could  no 
more  be  influenced  than  the  sun  could  be  turned  from  his  course ; 
some  might  be  influenced  by  a  very  small  degree  of  influence,  and 
who  is  to  determine  the  amount  ?  The  judge  is  to  be  left  to 
determine  the  amount  it  is  said.  The  facts  of  the  case  of  Hesketh 
V.  Braddock,  in  3  Burrow,  1498,  were  these  :  It  was  alleged  that  in 
the  town  of  Chester  a  custom  existed  to  prevent  strangers  from 
exercising  or  carrying  on  any  trade  therein,  and  that  freemen 
alone  could  do  so.  The  sheriff  was  a  freeman,  the  coroner  was  a 
freeman,  and  the  jurymen  were  freemen.  An  action  was  brought 
for  the  recovery  of  a  penalty  for  a  breach  of  this  custom,  and  at 
the  first  inferior  court  before  whom  the  question  came  an  objec- 
tion was  raised  that  the  jury  were  freemen,  the  panels  were 
challenged,  and  the  polls  were  challenged,  and  both  challenges 
overruled.  It  did  not  appear  that  they  were  men  in  business  who 
could  be  in  any  way  affected  by  persons  coming  into  the  town  to 


344  CBIMINAL  LAW  CASES. 

JoHH  Mabt»,  iarade^  bnt  as  freemen  they  might  be  affected ;  thoagh  there  was  a 

IB  BBBOB,     gj^Q  imposed,  it  was  a  very  smcdl  one,  and  it  did  not  appear  that  the 

Thb  Qubbb.  freemen  got  any  part  of  it  whatever ;  there  was  merely  a  contin- 

gent  interest,  a  possibility  that  they  might  be  affected.     The  court 

^]^^^^  below  disallowed  the  chaUenge,  and  there  was  an  appeal  from  that 
Security  AcL  decision  to  a  superior  court,  and  that  court  reversed  the  decision ; 
from  that  decision  again  there  was  an  appeal  to  the  Queen^s  Bench 
by  writ  of  error,  and  that  court  confirmed  the  decision  of  the  second 
court,  and  held  the  cause  of  challenge  good.  Can  there  be  a 
clearer  and  more  satisfactory  decision  showing  that  the  minutest 
degree  of  interest  disqualifies  a  witness,  and,  a  fortiori,  a  juror? 
One  or  two  early  cases  which  seem  to  hold  the  contrary  doctrine  are 
overruled  {The  Case  of  the  Oity  of  London  concerning  Water-bailage, 
1  Ventris,  351 ;  3  Y.  &  J.  15 ;  Doe  dem.  Stafford  v.  Tooth;  Mouyor 
and  Bailiff  of  Manchester  v.  Phillips,  4  Ad.  &  El.  550 ;  Brown  v. 
Corporation  of  London,  11  Mod.  225) ;  the  witness  being  objected 
to  as  a  freeman,  a  judgment  of  disfranchisement  was  produced,  but 
it  appearing  that  he  had  never  been  summoned,  Holt,  G.  J.,  said, 
''  he  would  not  admit  the  man  to  give  evidence  because  the  judg- 

Holmes  for  the  ment  in  the  Mayor^s  Court  may  be  avoided:''  (Willcock  on  Corpora- 

priaoner.  tions,  310,  pi.  307  ;  Phillips  on  Bvid.  p.  48.)     But  it  has  been  set- 

tied  that  a  corporator  is  not  a  competent  witness  to  prove  a  custom 
of  excluding  strangers  from  trading  where  a  moiety  of  the  penalty 
goes  to  the  corporation,  though  the  moiety  in  that  case  had 
been  granted  away  by  them  {Davis  v.  Morgan  and  others, 
1  Tyrwh.  457);  those  are  all  cases  of  objections  to  the  com^ 
potency  of  witnesses;  they  are  of  course  all  subject  to  the 
exception  of  necessity.  Jurors  are  more  potent  than  judges. 
Judges  can  only  expound  the  law  to  the  jury,  but  the  life 
or  death  of  the  prisoner  are  not  in  the  judge's  hands — the 
jurors  are  to  decide.  And  it  is  contrary  to  the  principles  of  the 
constitution  that  an  interested  juror  should  have  the  power  of 
deciding  on  it ;  it  is  contrary  to  the  principles  of  eternal  justice. 
This  is  a  principal  challenge,  and  not  to  the  favour  (Coke  Litt. 
167  (a) ;  in  2  Dyer,  176,  (a)  plac.  27.)  A  juror  resided  within 
the  plaintiff's  leet  and  made  suit  once  a  year  without  any  other 

*  tenure.     It  was  held  by  all  the  judges  of  both  benches,  except 

two,  that  the  juror  was  incompetent,  and  that  it  was  a  principal 
chaUenge  :  (Coke  Litt.  147  (6) ;  ib.  157  {b) ;  3  Bac.  Abr.  157 ;  tit. 
Juror,  letter  E.)  It  is  a  good  cause  of  challenge  that  the  juror 
have  a  claim  to  the  forfeiture :  (Hawk.  ch.  43,  sect.  48.)  Lord 
Ma^gmrefs  case  (4  St.  Tr.  654)  is  a  very  strong  case  in  my  favour. 
It  was  a  very  remarkable  case ;  he  insisted  that,  his  lands  having 
been  sequestered,  none  of  diose  who  had  bought  his  lands 
might  pass  upon  his  trial,  and  demanded  that  they  might  make 
answer  upon  oath  whether  any  of  them  had  ^'adventured  or 
no."  It  was  objected  by  the  counsel  for  the  crown  that  such  a 
challenge  was  not  warrantable.  Judge  Bacon  says :  "  thus  far  I 
shall  agree,  that  if  any  of  the  jury  be  to  have  any  particular 
benefit  in  Ireland  of  lands  or  gpods  by  his  attainder,  it  is  good ; 
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but  if  his  lands  come  to  the  king,  and  that  the  king  is  no  way  Jo™  MABaw, 
bound  to  give  it  any  of  them,  it  is  no  challenge  :  look  to  the  statute/'     '"  ^^^ 
Mr.  Prynne  objected  that  it  did  not  appear  to  the  court  that  the  Thb  Qubbi. 

prisoner  had  any  lands  or  goods  in  Ireland,  and  that,  therefore,  the        

question  ought  not  to  be  put.  But  it  appeared  clearly  on  that  trial  ^J^JJJJ^i 
that  the  judge  on  that  trial  (and  he  was  no  great  friend  to  the  Irish*  Stemity  Act, 
man  who  was  then  on  his  trial),  decided  that  if  a  juror  had  any  in- 
terest in  his  conviction  it  was  a  good  cause  of  challenge,  for  he 
allowed  the  question  to  be  put,  and  the  jury  were  required  to 
answer  upon  oath  whether  they  had  Eidventured,  or  had  any  share 
in  Ireland  for  the  rebel's  land."  In  The  Queen  v.  Ths  Inhabitants 
of  Wilts  (6  Mod.  307),  which  was  an  issue,  whether  the  county  of 
Wilts  or  town  of  L.  were  obliged  to  repair  the  bridge  of  L.  within 
the  county,  several  resolutions  were  come  to  by  the  court  in  that 
case,  the  sixth  of  which  was,  *'  that  one  of  the  county  is  a  good 
witness  in  the  case^  though  not  a  good  juror.''  Now,  the  reason 
why  they  held  that  the  witness  was  competent  was  the  statute  of 
1  Anne,  c.  18,  s.  13,  from  which  it  appears  that  the  Legislature 
were  obliged  to  pass  an  Act  of  Parliament  for  the  purpose  of  mak- 
ing inhabitants,  who  were  liable  to  repair  the  highways,  competent  Holmai  for  tb« 
witnesses,  but  the  court  held  that  it  was  a  good  objection  to  a  P*""****"* 
juror :  (19  Johnston's  Rep.  115,  an  American  case.)  It  was  insisted 
by  Mr.  Perrin  that  the  179th  section  of  the  Municipal  Corpora- 
tions Act  met  this  objection,  but  it  does  not  touch  this  case 
at  all ;  there  are  not  any  words  in  it  that  comprehend  Courts 
of  Oyer  and  Terminer.  The  fact  of  the  statute  making  those 
persons  referred  to  competent  in  certain  cases  shows  that  they  are 
not  competent  jurors  here.  There  is  no  doubt  that  every  burgess 
in  the  world  may  sit  on  any  trial,  if  not  objected  to,  and  the 
prisoner  may  waive  his  right ;  but  the  statute  does  not  qualify  the 
party  if  objected  to,  for  if  it  did,  it  would  qualify  him  no  matter  what 
the  amount  of  interest,  whether  personal  or  not,  or  however  great. 
The  King  v.  Carpenter  (2  Show.  47,)  bears  against  the  crown.  It 
was  held  there,  that  in  an  indictment  to  compel  a  man  to  repair  a 
public  bridge  or  way  which  he  was  bound  to  do,  the  inhabitants  of 
the  county  were  competent  on  the  ground  of  necessity.  But  in  a 
hue-and-cry  action  against  a  hundred  it  was  held  that  the  in- 
habitants could  not  be  witnesses:  {Ba/rrett  v.  Tlie  Hundred  of 
Stoke,  1  Mod.  73.)  On  these  grounds  then,  in  addition  to  what 
has  been  advanced  by  Sir  Colman  O'Loghlen,  I  submit  that 
there  is  no  objection  to  the  challenge  in  point  of  form;  that 
it  appears,  decidedly,  that  William  Duff  was  not  merely  a  member 
of  the  corporation  having  this  borough  fund,  but  also  that  he  was 
personally  liable  to  pay  the  borough  rate,  and,  therefore,  that,  no 
matter  how  small  his  interest,  being  interested,  Mr.  Martin 
was  entitled  to  object  to  him  as  a  juror,  and  that  the  challenge 
ought  to  have  been  allowed. 

The  Attorney 'General  (Monahan)  in  reply. — I  have  now,   on 
behalf  of  the  crown,  to  submit  to  the  court  the  reasons  which 
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JoBH  Mabtiii,  occur  to  me  why  the  jadg^ment  of  the  court  below  should  be 
Of  BBBOB,    affirmed.     First,  I  shall  apply  myself  to  the  question  upon  the 
Tbb  Quebv,  caption.     It  appears  by  the  caption  that  this  was  an  adjournment 
-—        of  a  commission.     It  appears  to  have  been  holden  on  8th  of 
OomiMmnt    -^^ff^^^f  ^^^  ^^  ^^^  body  of  the  county  of  the  city  of  Dublin; 
atemritg  AcL  ^^  ^^^  i^ot  an  Ordinary  one,  but  holden  under  the  Queen's  letters 
patent.     It  then  goes  on  to  say  that  the  indictment  was  found  on 
the  oaths  of  good  and  lawful  men  of  the  county  of  the  city  of 
Dublin.     The  objection  to  this  caption  is,  that  the  grand  jurors 
should  have  been  stated  to  be  jurati  et  onerati, .   It  is  a  little  re- 
markable that  it  is  conceded  that  a  caption  such  as  this  would  be 
quite  sufficient  in  the  case  of  a  caption  from  an  inferior  court 
removed  by  certiorari.     It  would  have  been  sufficient  if  the  bill 
had  been  found  at  the  grand  sessions  in  Wales  or  Chester.     But 
it  is  sufficient  here  also,  for  it  appears  that  the  indictment  has  been 
found  before  a  competent  tribunal,  and  upon  the  oaths  of  good 
and  lawful  men  of  the  county  of  the  city  of  Dublin,  and  the  time 
and  place  of  the  holding  of  the  commission  is  stated.     But  this 
case  is  concluded  by  the  authority  of  some  of  the  cases  which  have 
Tht  Attoroej-   been  cited  by  Sir  Colman  (yLoghlen,  and  which  are  not  liable  to 
Oftnerai  in        \^q  objection  upon  which  he  relies  to  distinguish  them.     In  Rex 
^^'  V.  Ambler  (2  Keb.  69),  it  is  said  error  was  brought  because  in  the 

caption  an  indictment  was  said  to  have  been  foundp^  sacramentum 
duodecim,  without  saying  oiierati  et  jurati,  Sfc,  pro  corpore  of  the 
East  Riding,  which,  per  cwriam,  is  well  enough,  and  per  Twisden, 
Willia/ms^s  case,  wanted  {dicunt)  supra  sacramentum  ;  and  Keeling, 
Ch.  J.,  conceived  j9er  sacramentum  diiodecim  prob,  Sfc,  hominumy  is 
well  enough,  without  saying  onerati  et  jurati  ad  inquirendttm,'*  I 
do  not  know  how  the  authority  of  that  ca^e  can  be  got  rid  of.  As 
to  the  cases  of  proceedings  removed  from  an  inferior  court  after 
judgment,  it  is  idle  to  say  that  this  case  is  open  to  the  answer 
given  to  it  at  the  other  side.  I  do  admit  that  some  of  the  cases 
appear  to  decide  that  though  the  bill  was  said  to  be  found  upon 
oath,  the  caption  ought  to  have  stated  the  jurors  to  have  been 
jurati  et  onerati.  In  Rex  v.  Oreycox  (Sir  Thomas  Jones,  180), 
upon  a  motion  to  quash  an  indictment  for  the  omission  in  the 
caption  of  the  word  jy/rati,  the  court  said  it  was  supplied  by  super 
sacramentum  suum  dicunt.  Now,  I  ask,  is  not  that  an  authority  in 
point  ?  There  is  also  the  case  of  Rex  v.  Morgan  (Lord  Baym. 
710),  and  though  it  was  removed  from  an  inferior  court,  it  was  •. 
not  decided  on  that  ground.  Mr.  Broderick  there  suggested 
a  reason  which  I  cannot  see  anywhere  else  decided.  Holt,  C.  J., 
said,  that  the  whole  court  were  of  opinion  that  the  caption 
was  good  without  juratorum  et  oneratorum,  I  do  not  mean  to 
say  that  the  court  are  to  take  the  law  from  text  writers,  but 
I  refer  to  them  to  show  the  opinions  entertained  on  the  subject 
(Gabbett's  Cr.  L.  p.  281),  and  in  1  Starkie,  Or.  L.  236,  it  is  said 
the  caption  must  further  show  that  the  indictment  was  found  by 
twelve  jurors  of  the  county,  city,  or  place  for  which  the  court  was 
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holden^  and  "  it  should  appear  that  they  were '  8W(ym  and  charged/  Johm  Mabtin, 
bat  it  has  been  holden  that  the  omission  of  the  latter  word  will  not     ^  "^^^^ 
be   fatal/'     In  1  Chitty's  Cr.  L.  334,  it  is  said  the  jurors  are  thb  Qoebii. 

further  described  as  sworn  and  charged  to  inquire  for  our  said        

lord  the  King,  and  the  body  of  the  said  county.  Formerly,  indeed,  cwuiment 
it  wasconsideved  tobenecessary toprefixthewords  "then  and  there''  Seamtp  Acl 
to  the  word  "  sworn,"  but  they  are  not  now  usual,  and  indeed  if 
the  words  *'  by  or  upon  their  oaths  "  be  introduced,  the  omission  of 
the  whole  clause  will  not  prejudice.  But  there  is  a  further  answer 
to  this  notable  objection, — ^that  this  record  has  been  returned  to 
this  court  this  term ;  no  such  objection  can  be  successfully  taken 
until  after  the  term,  and  during  the  same  record  will  be  amended  as 
amatterof  course  (ilrkmymoi4«,  6  Mod.  221 ;  Falkner^s  case,  1  Saund. 
248),  the  mistake  of  the  clerk  maybe  amended  in  the  same  term. 
The  cases  upon  the  point  are  reviewed  in  Bex  v.  Atkinson  (3Bro.  P.O. 
517).  It  was  decided  in  that  case  that  the  caption  can  be  amended ; 
everything  which  is  the  mistake  of  the  ofl&cer  may  be  amended; 
everything  except  what  the  jury  have  actually  found,  and  I  have  no 
doubt  that  if  I  applied  for  leave  to  amend  this  record,  that  your 
lordships  would  ffrant  it :  (Com.  Dig.  tit.  Indictment,  pp.  526-7 ;  JJ'^^*^™*^' 
edit.  1822.)  It  has  been  stated  that  every  objection  should  be  reply. 
attended  to,  however  captious,  but  with  reference  to  the  law  of 
the  court,  I  shall  refer  to  the  remarks  of  the  late  Chief  Justice 
Pennefather  with  regard  to  such  objections.  In  Reg.  v.  O'Oonnell 
(7  Ir.  L.  R.  341),  in  which  he  states  that  such  technicalities  which 
tended  rather  to  defeat  than  to  promote  justice,  were  to  be  dis- 
couraged, which  opinion  is,  as  his  lordship  stated,  confirmed  by 
those  of  Lord  Hale,  Lord  Kenyon,  Lord  EUenborough,  and  Lord 
Mansfield ;  I  trust,  therefore,  that  with  reference  to  the  caption, 
the  court  will  be  of  opinion  that  there  has  been  no  valid  ground  of 
error  assigned.  Secondly,  it  has  been  contended  that  the  indict- 
ment is  bad  in  arrest  of  judgment.  But  on  reference  to  the  36  Geo.  3, 
c.  7,  it  does  not  seem  to  me  to  have  done  merely  what,  at  the  other 
side,  they  say  it  has :  they  say  it  only  makes  certain  things  construc- 
tive treasons,  but  it  does  more,  it  makes  several  new  things  trea- 
sons. Before  that  statute,  compassing  the  death  of  the  Sovereign, 
or  actually  levying  war,  were  the  only  treasons.  It  is  a  great  mis- 
take to  suppose  that  constructive  treasons  were  the  only  treasons 
introduced  into  that  statute.  It  is  reasonable  in  considering  what 
would  be  good  counts  under  thestat.  of  Victoria,  to  consider  what 
would  be  good  under  the  treason  act.  But  if  there  was  no  pre- 
cedent at  all  on  any  similar  statute,  and  a  man  was  called  on  to 
describe  an  offence  within  the  recent  statute,  he  would  describe 
it]as  it  has  been  done  here^  following  the  precise  words  of  the  statute. 
The  prisoner  having  been  charged  with  compassing  to  deprive  and 
depose  the  Queen  of  the  style,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom,  and  to  levy  war  against 
her,  and  with  having  expressed  such  felonious  compassings,  by 
feloniously  publishing  certain  printings  or  writings.     In  all  the 
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JoRv  If  Ann,  argaments  nsod  at  the  other  side,  there  is  no  aUegation,  no  pretence 

iv  MBOB,     ^Yisi  the  pnbUcationB  are  not  of  a  natare  dearly  evidencing  and 

The  Qucn.   expressing  those  intentions.     The  learned  coonsel  have  referred  to 

cases  of  libel,  andsay  we  ought  to  have  gone  fbrther^and  to  have  said 

^^^^^^^^    that  hefelonionsly  expressed  his  felonionscompassings  by  a  felonioas 
Seemiig  AeL   writing  or  printing.     But  there  is  no  precedent  for  such  an  ar- 
gument, and  it  might  as  weU  be  said  that,  if  a  man  were  indicted 
for  having  feloniously  struck  another,  it  would  be  necessary  to 
aver  that  the  stick  or  stone  with  which  the  blow  was  inflicted  was 
a  felonious  stick  or  stone ;  the  felony  is  the  act  of  the  mind.     We 
say  that  the  fiur  meaning  of  the  documents  which  we  have  put 
forward  is,  that  they  express,  utter,  and  declare  such  oompassings 
as  we  have  charged,  and  therefore  that  the  case  comes  within  the 
statute,  and  I  need  hardly  rely  on  the  position  which  has  been 
argued  by  my  friend  Mr  Perrin,  that  under  the  stat.  of  9  Greo.  4, 
after  verdict  this  is  no  objection  at  all,  the  offence  having  been 
described  in  the  words  of  the  act ;  Beg.  v.  Martin  (8  Adol.  and  Ell. 
483),  does  not  decide  this  question ;  it  was  a  case  of  an  indictment 
for  obtaining  goods  under  false  pretences,  and  it  did  not  appear 
TIm  Attorney-  whose  property  the  goods  were.     It  is  only  necessary  for  me,  upon 
Gmerai  in        ^j^jg  argument,  to  refer  to  four   of  the  counts;    the  1st  states 
that  Mr.  Martin  feloniously  did  compass,  imagine,  invent,  devise, 
and  intond  to  deprive  and  depose  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  imperial  crown  of  the  United  Kingdom ;  and, 
following  the  words  of  the  statute,  we   say  that  the  felonious 
compassings,  &c.,  he  the  said  John  Martin,  then  and  there  feloni- 
ously did  express,  utter  and  declare,  by  then  and  there  feloniously 
publishing  certain  printings  in  a  certain  number  of  a  certain  public 
newspaper,  setting  out  the  printings ;  we  then,  in  another  count 
say,  that  he  did  feloniously  compass,  &c.  to  levy  war  against  the 
Queen,  and  his  intention  didieloniously  express,  utter  and  declare, 
by  then  and  there  feloniously  pnblislung  certain  printings,  in  a 
certain  public  newspaper,  setting  them  out  as  in  the  first  counts ; 
then,  considering  these  publications   as   overt    acts,  in  another 
count  referring  to  them  without  setting  them  out,  it  is  alleged 
that  they  are  overt  acts  of  compassing  to  deprive  and  depose  the 
Queen,  and  in  like  manner  in  another  count  they  are  charged 
with  being  overt  acts  of  compassing  to  levy  war  against  Her 
Majesty:  {Rex  y.  Marsden,  4  M.  &  S.  164.)      The  precedents  of 
indictments  in  the  English  treason  cases  contain  counts  similar  to 
some  of  those  in  the  present  indictment :  {Thistlewood^s  ccbse,  33 
St.  TV.  p.  697 ;  Watson's  case,  32  St.  Tr.  p.  10.)     I  am  charged 
with  oppression  on  the  one  hand,  because  in  two  of  the  counts  of 
this  indictment  I  do  not  set  out  the  publications ;  and  because  in 
the  other  counts  I  do  set  them  out,  I  am  charged  with  being  oppres- 
sive.    It  would,  I  submit,  be  much  better  for  counsel  to  apply  them- 
selves to  the  law  of  the  case  and  not  to  cast  imputations  on  a  person 
in  my  situation,  whose  only  object  is  to  discharge  his  duty  faithfully 
between  the  crown  on  the  one  hand,  and  the  subject  on  the  other. 


f  »'n 
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[Cbampton,  J. — Ton  are  placed  in  this  difficulty,  that  if  yon  set  John  Mahtw, 
out  all  the  articles  in  every  count  the  indictment  will  be  too  long,     ™  brhob, 
and  if  you  do  not  set  them  out  it  will  be  said  that  it  is  too  short.]    thb  q'ubhn. 

Precisely  so :  the  cases  of  libel  which  have  been  cited  are  not  in        

point ;  can  any  other  meaning  possibly  be  suggested  to  these  pub-    ^JjJ^JJ^ 
lioations  than  that  which  has  been  charged  7   The  indictment  there-  s^cuHtg  Act. 
fore  is  well  enough ;  and  i^e  record,  as  it  stands,  contains,  I  submit, 
and  as  was  decided  in  Rex  v.  Home  (Cowp.  689,  ^'  all  facts  and 
circumstances  necessary  to  warrant  Uie  conclusion  of  the  jury. 
And  that  it  likewise  contains  all  facts  and  circumstances  necessary 
for  the  information  of  the  court  to  give  their  judgment  npoui  the 
occasion.''     Bex  v.  Burdett  (4  B.  Aid.  95),  is  to  the  same  effect.    I 
submit  that  every  count  in  this  indictment  is  good,  even  the  last 
counts,  and  that  I  am  not  bound  to  set  out  all  the  words  of  these 
publications.     Thirdly,  as  to  the  objection  that  the  sentence  in  this 
case  is  erroneous  as  not  specifying  to  what  particular  place  the 
prisoner  is  to  be  transported,  I  believe  that  if  this  objection  be 
neld  good  every  single  sentence  which  has  been  pronounced  by 
every  judge  on  the  Irish  Bench  for  the  last  twenty  or  thirty  years 
has  been  erroneous.     The  case  of  HoUcmd  v.  The  Queen,  and 
B.  V.  Hartnett   ( JebVs  C.  C.  R.  302 ;   2  Ir.  Law  Rep.  886), 
merely  decided  that "  where  a  sentence  is  bad,  if  it  is  bad  in  part,  it 
is  bad  in  the  whole,  and  must  be  reversed.''     I  deny  that  the  66th 
sect,  of  the  statute  26  Geo.  8.  c.  24,  takes  away  all  power  from  the  The  Attorney- 
Lord  Lieutenant,  as  regards  the  place  of  transportation.     By  the  ^^^  ^  ^^^ 
act  of  80  Geo.  8,  c.  82,  s.  1  (Irish),  passed  in  order  to  render 
transportation  more  easy,  it  is  enacted  "  that  it  shall  and  may 
be  lawful  for  the  Lord  Lieutenant  or  other  chief  governor  or 
governors  of  this  kingdom  for  the  time  being  to  cause  all  felons 
and  vagabonds  who  now  are  or  shall  be  under  any  sentence,  rule, 
or  order  of  transportation,  to  be  transported  and  conveyed  to  such 
part  or  parttf  beyond  the  seas,  and  in  such  manner  as  the  Lord 
liieutenant  or  other  chief  governor  or  governors  for  the  time  being 
shall  think  proper,  any  law  or  laws  to  the  contrary  notwithstand- 
ing."    It  never  was  intended  that  a  judge  should  sentence  a 
prisoner  to  be  transported,  suppose  to  Botany  Bay,  and  that  the 
Lord  Lieutenant  should  send  him  to  Bermuda.     [Moobb,  J. — 
Would  not  the  lang^ge  of  that  section  import  a  power  in  the 
Lord  Lieutenant  to  alter  a  sentence  already  passed  ?]   -I  would 
say  not,   only  to  carry  out  a-  sentence.      [Moobb,  J. — ^Would 
not  the  words  "who  now  are  or  shall  be"  refer  to  sentences 
actually  passed  ?]     I  think  not.     But,  however,  by  the  statute 
of  1 1   Vict.  c.  12,  the  sentence  specified  is  that  the  prisoner  be 
"  transported  beyond  the  seas ; "  the  sentence  here  is  in  the  very 
terms  of  the  act,  and  if  the  sentence  were  otherwise  than  as  it  is, 
it  would  be  contended  that  it  was  erroneous.     But  even  if  there 
was  an  informality  in  the  sentence,  the  court  here  could,  under  the 
recent  statute  (11  &  12  Vict.  c.  78)  now  revise  it  and  pass  the 
right  sentence.    It  is  said  that  the  judges  here  know  nothing 
about  the  facts  of  the  case ;  but  the  court  would  either  give  the 
vol*,  m.  8  a 
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John  Mabtin,  judges  who  tried  the  case  credit  for  having  passed  a  proper senteDCe, 

IN  BRBOB,     ^j.  gjgg  ^ould  take  means  of  informing  themselves  upon  the  facts, 

Thb  Quben.   £^  in  cases  of  misdemeanour  tried  at  Nisi  Prius.     ]f  there  be  any 

thing  in  the  point,  it  appears  to  be  one  by  which  the  prisoner 

Oov^nme^  would  take  nothing,  for  the  court  might  revise  the  sentence  and 
Security  Act.  Specify  the  place ;  and  then,  if  their  argument  be  right,  the 
moment  the  place  was  specified  the  Lord  Lieutenant  might  alter  it. 
As  to  the  fourth  objection,  that  to  the  competency  of  the  juror 
William  Dufi*,  there  are  about  twenty  thousand  burgesses  in  the 
city  of  Dublin,  and  persons  liable  to  the  borough-rate,  and  the 
goods  of  Mr.  Martin  would  have  to  be  divided  into  the  minutest 
portions  to  give  him  any  interest.  It  is  said  that  the  property  of 
the  prisoner,  to  the  value  of  twenty  shillings,  would  go  to  increase 
the  borough-fund.  In  this  case  the  twenty-thousandth  part  of  this 
sum  is  to  be  held  to  amount  to  an  interest  sufficient  to  exclude, 
not  only  Mr.  Dufi*,  but  also  any  other  householder  in  Dublin  from 
sitting  on  a  jury  in  Dublin  upon  the  trial  of  a  person  accused  of 
felony.  tJpon  the  question  of  interest  some  authorities  have  been 
cited ;  Lord  Maguire's  case,  4  St.  Tr.  653;  and  2  Hawk.  P.  C.  c.  43, 
B.  28,  who  refers  to  it ;  but  the  case  is  not  in  point ;  he  alleged 
the  persons  who  were  going  to  sit  upon  his  trial  had  got  direct 
grants  of  his  lands  from  the  crown,  and  Judge  Bacon  allowed 
The  Attorney-  the  question  to  be  put  to  the  jurors,  and  it  appeared  that  they 
General  for  the  j^^^^  ^^^  ^^^  ^j^^j^^  ^^^  ^j^^^^  -^  ^^  ^^i^  Yds  idea.     The  charter 

which  is  in  question  here  is  the  same  as  the  charter  of  the  city  of 
_  London,  and  we  all  know  that  from  the  earliest  times  the  sheriffs 
were  members  of  the  corporation,  and  that  they  were  the  persona 
who  returned  the  jurors;  but  whatever  would  be  a  principal 
challenge  to  the  sheriff  who  returned  the  panel  would  be 
a  ground  of  challenge  to  the  juror.  The  objection  would 
also  render  the  Lord  Mayor  incompetent  to  sit  as  a  commis- 
sioner, but  the  commissions  from  the  very  earliest  commission 
down  to  the  present  time  name  the  Lord  Mayor  as  a  judge  : 
each  of  the  judges  here  have  the  same  interest  in  the  conviction  : 
every  subject  is,  according  to  the  arguments  used  on  the  other  side, 
interested  in  the  conviction  of  a  felon,  for  the  forfeiture  of  the 
goods  of  felons  forms  part  of  the  casual  revenue  of  the  crown,  and 
would  go  to  diminish  the  burden  of  general  taxation,  and  the  very 
extent  to  which  this  objection  goes  shows  its  absurdity.  The  case 
o{  Hesheth  v.  Braddock  (3  Bur.  1847),  has  no  more  to  do  with  the 
present  case  than  any  other  case  to  be  found  in  the  books.  Is 
there  a  single  case  in  fiskvour  of  such  an  objection  in  which  the 
subject-matter  of  the  suit  was  not  for  the  recovery  of  the  property 
in  respect  of  an  interest  in  which  the  party  was  held  to  be  in- 
competent? The  case  of  Burton  v.  Hinde  (T.  E.  174),  is  not  in 
point :  it  was  the  case  of  a  corporation,  an  action  of  trespass  quare 
clausv/m/regit  brought  by  the  plaintiff,  who  was  tenant  of  the  corpo- 
ration, and  the  witness  whose  testimony  was  rejected  was  a  freeman 
of  the  corporation  to  whom  the  plaintiff  paid  rent,  the  defendant 
claiming  an  interest  in  the  premises  adverse  to  the  right  of  the  cor- 
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poration.   There  have  been  a  great  many  other  cases  referred  to,  but  John  Mabtin, 
they  were  all  cases  of  proceedings  instituted  to  recover  the  property     ^^  ™bob, 
of  corporations  [Moobb,  J. — Or  to  assert  a  right] ,  or  to  assert  a  right  xot  Quhdi, 

to  property,  and  according  to  the  law  when  those  cases  were  decided        

corporate  property  was  private  property ;  they  could  dispose  of  it    ^^J^JJIJI^^ 
as  they  pleased,  and  I  can  very  well  understand  why  a  member  securUg  Act, 
of  a  corporation  may  be  incompetent ;  the  corporation  might  give 
their  property  to  any  of  their  fraternity,  but,  by  a  recent  statute, 
corporation  property  is  no  longer  private.    Bex  v.  Tlie  InhaMtanU 
of  Wilts  (6  Mod.  307),  is  not  in  point,  for  there  the  inhabitants 
were  the  defendants.     It  has  been  urged  that  some  cases  decide 
that  persons  rateable  to  parish  property  are  incompetent  in  suits 
where  the  parish  is  concerned,  but  Mr.  Perrin  has  cited  cases  which 
show  that  where  parties  are  liable  to  a  future  rate  they  are  not  in* 
competent :  the  charter  as  set  out  is,  that  they  should  '^  have  all  and 
all  manner  of  goods  and  chattels  of  felons  and  fugitires  to  be  con* 
demnedorconvictedwithin  the  said  city  of  Dublin,  and  the  liberties 
thereof  thereafter  arising.^'    The  question  is,  what  is  the  meaning 
of  the  words  "thereafter  arising  ?^^      The  meaning,  it  appears  to 
me,  must  be  the  giftof  such  of  the  goods  of  felons  as  were  within  "the 
city  of  Dublin,'^  referring  to  the  locality  of  the  goods,not  of  the  con* 
Fiction.  [Pebbix,  J. — Mr.  Attorney -Oeneral,  you  said  some  of  those 
cases  cited  were  actions  for  the  recovery  of  property ;  now,  suppose 
ihis  was  an  action  for  the  recovery  of  corporation  property — sup*-  jhe  Attorneyr 
pose,  befpre  the  corporation  act  of  3  &  4  Vict,  had  passed,  would  you  General  for  th» 
say  that  this  juror  was  competent?]    I  should  say  he  would  be.   If  ^^wn. 
this  interest  were  to  disqualify,  it  would  be  impossible  to  have  any 
jury  upon  a  trial  for  felony,  within  the  city  of  Dublin,  because  a 
man  to  be  a  competent  juror  should  be  an  inhabitant  and  liable  to 
a  certain  amount  of  taxation ;  now  it  is  very  strange  that  if  such 
minute  challenges  have  been  taken  from  time  to  time  as  are  given 
in  Viner's  Abridgement,  no  such  objections  have  been  taken  in  the 
corporation  of  London,  the  charter  of  which  is  well  ki^own  to  be 
similar,  and  if  there  had  been  any  question  of  the  kind  raised,  no 
doubt  there  would  have  been  some  notice  of  them  to  be  found ;  also, 
as  Mr.  Perrin  suggests,  there  has  been  held  to  be  in  some  cases  a 
difference  where  the  Crown  is  concerned.    [Mooeb,  J.— »That  is 
a  part  of  his  argument.]     On  the  grounds  of  public  policy  a  man 
is  allowed  to  be  a  witness  in  a  prosecution  although  he  was  to  re- 
ceive a  reward  from  private  individuals  or  from  the  government  for 
giving  evidence  to  prosecute,  and  why  ?  because,  otherwise,  certaia 
offences  would  remain  unprosecuted  and  unpunished.  Every  person 
is  interested   in  the  conviction  of  felons.     It  is  alleged  in  the 
ohallenge  that  the  borough  ftind  is  not  sufficient  for  the  purposes 
of  the  act,.    But  it  does  not  state  what  the  purposes  of  the  act  are 
for  which  it  is  not  sufficient;  there  are  several  purposes  mentioned 
in  the  act  for  which  it  is  not  lawful  to  put  on  a  borough^^rate,  as 
paving  and  lighting ;  besides,  there  is  nothing  in  the  challenge  to 
show  that  a  borough-rate  has  been  put  on,  and  therefore  it  is  only 

^  liability  to  »  fwtiwe  rate,  and  not  groflftd  of  inpompetewpp, 

2a2 


352  CKIMINAL  LAW  GASES. 

John  Mjjtnii,  [MooBE^  J. — Mr.  Attorney -Oeneral,  would  yon  say,  in  the  case 

iH  SRROB,     Qf  ^j^  executor  bringing  an  action  for  the  recovery  af  a  sum  of 

Thb  Qusbv.  nioney,  that  in  such  case  a  creditor,  who  had  a  chance  of  being 

paid  out  of  the  sum  recovered,  would  be  competent  ?]    In  the  case 

^^^^1^^    of  Nowell  V.  Davis  (5  B.  &  Ad.  868),  it  was  held  that  in  an  action 
Security  Act  against  executors  for  a  debt  of  the  testator,  a  person  entitled  to 
an  annuity  under  the  will  is  not  disqualified  by  interest  from 
giving  evidence  for  the  defendants. 

Judgment. — Noveniber  18. 

Blaoebubne,  C.  J. — ^In  considering  the  different  grounds  of 
error  which  have  been  assigned  in  this  case,  I  shall  take  them  in 
the  order  adopted  in  the  arguments  at  the  bar.  Th^  first  is  the 
caption  of  the  indictment,  which  is  contended  to  be  defective  in 
not  stating  where  and  before  whom  the  grand  jury  was  sworn ; 
in  not  stating  that  they  were  sworn  and  charged  to  inquire  for  our 
lady  the  Queen,  and  the  body  of  the  county  of  the  city  of  Dublin; 
and  in  not  stating  that  the  indictment  was  found  by  twelve  good 
and  lawful  men  of  the  city.  It  is  to  be  observed  thieit  the  caption 
is  not  (b  pleading  nor  any  part  of  the  indictment.  It  is  a  state- 
ment of  the  proceedings,  and  should  describe  the  court  where  the 
indictment  was  found,  the  time  and  place  it  was  found,  and  the 
jurors  by  whom  it  was  found,  with  sufficient  certainty.  The 
crown  contends  that  this  caption  does  so,  and  such  is  our  opinion. 
Jndgment  It  states  an  adjournment  of  a  commission  of  Oyer  and  Terminer ; 
that  it  was  held  on  the  8th  of  August,  at  Green-street,  in  the 
county  of  the  city  of  Dublin,  before  commissioners  appointed  by 
commission  under  the  great  seal,  and  that  at  that  adjournment  it 
was  presented  on  the  oaths  of  good  and  lawful  men  of  the  said 
county  of  the  city,  naming  twenty-three,  that  Martin  committed 
the  felonies  of  which  he  was  afterwards  convicted.  The  question 
is,  does  this  caption  afford  the  required  certainty?  First,  it 
states  a  presentment  on  oath,  in  court  that  day,  and  before  these 
commissioners,  so  that  this  oath  must  have  been  there  and  then 
administered  and  taken,  and  the  supposition  suggested  that  it 
might  have  been  administered  by  some  other  court,  on  some  other 
day,  is  absolutely  repugnant  to  the  plain  meaning  of  these  words. 
Next,  it  is  objected  that  the  words  ''  sworn  and  charged,"  which 
are  used  in  the  common  form,  are  here  omitted.  In  support  of 
the  objection,  many  cases,  most  of  them  in  the  reign  of  Charles  II., 
have  been  cited  and  relied  on.  Were  we  constrained  by  their 
authority  we  should  act  on  it  with  reluctance,  considering,  as  I 
have  said,  that  the  caption  is  not  a  pleading,  but  a  copy  of  the  entry 
of  the  proceedings  made  by  the  officer  of  the  court,  and  also  con- 
sidering that  we  have  here  a  presentment  on  oath,  by  a  jury  of  the 
county  of  the  city,  of  a  crime  committed  in  the  county  of  the 
city.  But  the  formality  of  this  caption,  which  is  in  accordance 
with  the  precedent  in  the  case  of  The  King  v.  Weldon,  in  this  very 
same  commission  court,  is  supported  by  three  distinct  authorities. 
In  the  case  of  The  King  v.  Morgan  (1  Lord  Baym.  710),  there  was 
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an  indictment  for  riot  removed  into  tlie  Queen^s  Bench,  and  afler-  John  Mahtin, 
wards  tried  at  the  assizes.    There  was  a  motion  of  arrest  of  judg-     "•  ■rbob» 
ment^  and  there,  where  the  ground  of  that  motion  was  the  omission  xhb  Qukbt. 

of  the  words  "  sworn  and  charged "  in  the  caption,  Holt,  0.  J.,        

says,  that  the  whole  court  was  of  opinion  that  it  was  good,  i^^"**^,^ 
although  the  words  ''sworn  and  charged''  were  omitted.  And  the  seeurUg  Aol 
case  of  The  King  v.  Oreycox  (Sir  Thomas  Jones,  180),  was  on  a 
motion  to  quash  an  indictment  for  the  omission,  in  the  caption,  of 
the  word  jiirati,  and  the  court  held  it  supplied  by  the  words  supra 
sacra/mentum.  And  in  2  Keble,  p.  59,  The  King  v.  Ambler,  the 
case  came  before  the  court  on  a  writ  of  error,  and  the  indictment 
was  there  supra  sacramentwrn,  and  it  was  objected  that  it  was  not 
onerati  et  juratiy  and  it  was  there  held  to  be  sufficient.  Twisden 
saying  in  the  case  that  was  cited,  Willioums's  case,  the  words  sup'a 
€a>cramentvmiwere  omitted.  Besides  this,it  is,  as  far  as  the  opinions  of 
text  writers  can  be  referred  to  or.  relied  on  at  this  day,  considered 
that  if  it  appears  that  the  finding  was  on  oath,  it  is  sufficient, 
though  the  words  "  sworn  and  charged ''  be  omitted,  and  for  this 
several  text  writers  have  been  cited.  The  last  objection  is,  that 
the  indictment  is  not  said  to  be  found  by  twelve  men.  This  has 
scarcely  been  relied  on,  because  it  is  answered  by  the  fact  that 
there  are  twenty-three  names,  although  their  number  is  not  stated. 
We  are,  therefore,  of  opinion  that  the  first  cause  of  error  must  be 
overruled.  The  second  class  of  objections  is  to  the  counts  of  the  Jndgmeot 
indictment.  The  two  last  of  them,  that  is,  the  thirteenth  and 
fourteenth,  are  objected  to  on  the  ground  that  they  do  not  set 
forth  the  writings  which  the  indictment  charges  as  overt  acts  of 
the  compassings  stated  in  those  counts.  It  is  not  necessary  to 
decide  on  this  objection,  and  I  pass  it  by,  merely  observing  that 
the  counts  here  are  conformable  to  the  precedents  of  indictments 
for  high  treason  under  the  English  act  of  the  86  Greo.  3,  of 
which  the  act  of  the  11th  Vict.,  on  which  the  present  indictment 
is  founded,  is  a  literal  transcript,  and  no  objection  ever  appears  to 
have  been  made  to  any  of  those  counts,  so  framed  on  the  similar 
enactments  of  the  statute  of  the  86  Geo.  3. 

But  we  think  the  other  counts  of  the  indictment  are  not  open 
to  any  of  the  objections  that  have  been  made  to  them.  They 
severally  charge  that  the  prisoner  did  feloniously  compass,  imagine, 
invent,  devise,  and  intend  to  deprive  and  depose  our  Sovereign 
Lady  the  Queen  from  the  style,  honour,  and  name  of  the  imperial 
crown  of  the  United  Kingdom ;  and  the  said  felonious  compassing, 
imagination,  device,  and  intention,  did  express,  utter,  and  declare, 
by  then  and  there  feloniously  publishing  certain  printings  in  a 
certain  number  of  The  Felon  newspaper,  one  of  which  is  as 
follows. 

This  is  in  the  exact  terms  of  the  statute,  and  it  is  contended 
by  the  crown  to  be  therefore  sufficient.  But  it  is  objected  that  in 
pleading,  it  should  have  been  further  averred  that  there  was  some 
particular  design  imported  by  the  article  published,  and  in  pro- 
secution of  and  in  reference  to  which  it  was  published,  and  that  it 
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Crown  and 
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Juilgroetit. 


JoHN^AimN,  flhonld  have  stated  that  it  was  published  ''of  and  concertiing ^^ 
that  designi  I  confess  I  do  not  see  how  moi*e  oould  hare  been 
done  than  is  found  in  this  indictment.  The  crime  is  to  depose 
the  Queen.  The  expression  of  that  design  and  the  means  used^ 
that  is^  the  overt  act  to  effectuate  it,  are  the  publication  of  the 
articles,  and  on  its  contents  must  depend  whether  it  is  such  as  to 
evidence  that  design  and  tends  to  its  effectuation, — «knd  no  question 
has  been  raised  that  it  does  both. 

Nothing  can  be  more  clear  than  the  language  of  the  pleading 
and  of  the  statute.  The  design,  the  evidence  of  it,  and  the  act 
done  in  pursuance  of  it,  are  clearly  and  explicitly  stated,  and 
no  other  design  need  be  stated,  if,  indeed,  it  were  possible  to  do  so. 
The  cases  in  which  the  prefatory  wordis  ''  of  and  concerning  '* 
some  matter  or  person  are  required,  are  cases  of  libel  and  oral 
slander,  in  which  words  written  or  spoken  require  inuendoes  to 
explain  their  object  and  application,  when  these  are  not  plainly 
expressed.  But  this  is  not  a  case  where  the  design  or  intent  of 
the  publication  is  left  at  large  or  to  conjecture.  For  here  the 
charge  is  made.  It  is  a  compassing  to  depose  the  Queen,  and  it  is 
expressed  by  the  publication  of  these  articles,  so  that  all  that  would 
be  required,  even  if  the  case  before  us  were  strictly  analogous  to 
the  case  of  libel  or  slander,  is  in  substance  contained  in  the  present 
indictment,  and  there  is  not,  as  my  brother  Perrin  suggests,  a  single 
innendo  in  reference  to  any  of  these  publications,  not  a  single 
instance  in  which  it  was  necessary  to  explain  the  object  or  the 
intention  by  the  insertion  of  an  innendo. 

It  was,  in  the  second  place,  objected  that  the  publications  should 
be  said  to  be  felonious.  I  do  not  see  how,  in  propriety  of  language, 
these  publications  could  be  called  felonious.  The  word  *'  felonious'' 
is  properly  descriptive  of  the  intention  with  which  means  are  used 
or  acts  are  done,  but  the  instruments  used,  the  gun  for  instance, 
with  which  a  murder  is  committed,  and  here  the  articles  which 
are  proof  of  the  felonious  intent  of  the  publisher,  can  be  called 
felonious  only  by  a  misapplication  of  the  term. 

The  act  done  by  the  prisoner,  namely,  the  publication,  is  pro- 
perly stated  to  have  been  feloniously  done  by  him,  and  this 
satisfies  all  the  law  requires.  We  are,  therefore,  of  opinion,  that 
all  these  errors  assigned  on  these  various  counts  shouldbe  overruled. 
The  third  error  assigned,  is  the  disallowance  of  the  challenge 
for  cause  of  William  Duff,  to  which  challenge  the  crown  demurred, 
and  which  demurrer  the  ce  urt  allowed.  I  need  not  here  repeat 
the  words  of  the  challenge;  it  is  this  in  effect,  that  the  juror  being 
a  burgess  of  the  corporation  of  the  city  of  Dublin  and  a  ratepayer 
had  an  interest  in  the  conviction  of  the  prisoner,  Henry  V.  having 
granted  to  the  corporation  the  goods  and  chattels  of  felons  within, 
or,  as  has  been  contended,  convicted  within  the  city.  Various 
objections  have  been  made  to  the  form  of  this  challenge.  Were  it 
necessary,  we  should  consider  them  in  detail,  and  some  of  them 
arc  of  a  very  serious  character,  but  as  we  think  the  challenge 
should  be  disallowed  on  its  merits,  I  shaJl  not  intimate  any  opinion 
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I 

Upon  these  defects  in  form  which  haVe  been  suggested  at  the  bar,  Johh  MABmri 
to  one  of  them  I  shall  have  occasion  particularly  to  refer;  I  mean     ^  m«ob, 
that  which  relates  to  the  enjoyment  of  this  franchise.  Tbb  Quskt. 

This  challenge  contains  double  matter,  first,  it  suggests  an        

interest  in  the  juror  as  a  burgess  of  the  corporation,  and,  secondly,    ^|]J|^!JJ,^ 
an  interest  as  a  ratepayer  in  the  county  of  the  city  of  Dublin,   security  Ad. 
Taking  these  separately,  I  shall  inquire  first  what  interest  has 
a  burgess  as  such  in  the  forfeiture  consequent  on  the  conviction 
of    a  felon?     I   can   discover  none.     The   goods   and  chattels 
forfeited  will  belong  to  the  corporation :  can  he  have  any  share 
of  or  personal  interest  in  the  goods  so  forfeited  ?     They  are  all 
dedicated  to  public  and  specified  purposes;  the  corporation  is  but 
ti  trustee  to  see  to  their  application  to  these  purposes,  and  even 
this  application  and  disposition  is  confined  to  the  council,  to  the 
total  exclusion  of  the  burgesses.     My  Lord  Chief  Baron,  in  pro- 
nouncing the  judgment  of  the  court  below,  in  which  Baron  Penne- 
father  concurred,  speaking  on  this  particular  objection, says — "The 
objection  is,  that  he  is  not  indifferent  as  he  stands  unsworn,  and 
not  indifferent,  because  he  has  an  interest  in  the  subject-matter  of 
the  proceeding,  that  is,  because  he  has  an  interest  in  conviction  in 
order  to  obtain  a  benefit  from  the  goods.     The  Municipal  Corpo- 
rations Act,  whether  it  does  or  does  not  vest  the  property  in  the 
lord  mayor,  aldermen,  and  burgesses  at  large,  does  unquestionably 
vest  the  whole  control  of  the  property  and  entire  management  of  it  Jadgmeot 
in  a  select  body,  which  the  act  of  Parliament  creates ;  and  although 
the  burgess  may,  as  an  individual,  compose  a  part  of  the  entire  cor- 
poration qua  burgess,  as  a  burgess  he  is  not  entitled  to  do  a  single 
act  for  the  disposal  of  the  property  which  may  be  the  subject-matter 
of  recovery  under  the  right  to  obtain  the  felpn^s  goods.     The 
town  council  alone  are  invested  with  the  authority  to  dispose  of 
them ;  and  although  the  entire  corporation  may  be  nominally  the 
trustees,  yet  even  in  the  capacity  of  trustees,  the  effective  power 
is  vested  in  the  town  council.     Looking,  then,  at  that  cordition  of 
things,  and  looking  to  the  circumstances  in  which  burgesses  stand, 
looking  to   the   enormous  inconvenience  that   must  necessarily 
result  from  any  other  decision,  it  appears  to  me  we  ought  to  hold 
in  this  case  that  the  juror  is  not  disqualified  by  the  fact  stated  in 
the  challenge,  and,  therefore,  we  ought  to  allow  the  demurrer,  and 
overrule  the  challenge.*'     In  eveiy  part  of  the  judgment  of  that 
eminent  judge  I  entirely  (and  so  do  the  rest  of  the  court)  concur. 
These  reasons  which  I  have  just  stated,  with  that  I  have  already 
assigned,  satisfy  me  that  as  a  burgess  this  juror  was  not  liable  to 
any  objection.     The  next  question  is,  was  he  interested  as  a  rate- 
payer?    The  challenge  states  that  the  goods  and  chattels  of  felons 
are  applicable  to  the  purposes  of  the  borough  fund,  and  that  Wil- 
liam Duff  is  a  burgess,  and  an  occupier  and  tenant  of  certain  here- 
ditaments liable — that  is,  as  the  counsel  for  the  prisoner  contend — 
presently  liable   to   be   rated  to  a  borough  rate,  and  that  the 
borough  fund,  after  the  payment  of  all  debts  of  the  whole  corpo- 
ration and  satisfaction  of  all  lawful  claims  on  the  real  and  personal 
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JoHir  UAxra,  estate  of  such  body,  is  not  sofficient  for  tlie  purposes  in  the  act 

HI  BBBOB,     stated.     The  result  that  we  are  called  on  to  infer  is,  that  William 

The  Qukbv.  ^^^  ^^  ^^  interest  in  the  forfeiture,  as  the  goods  forfeited  go  in 

ease  and  reduction  of  the  rate  to  which  he  is  so  liable.   The  autho* 

^[^IJJJJJ^  rity  mainly  relied  on  in  support  of  this  challenge  is  a  passage  in 
SeeuritgAcL  Hawkins's  Pleas  of  the  Crown,  in  the  following  words  i — ^''It 
hath  been  allowed  a  good  cause  of  challenge  on  the  part  of  thd 
prisoner  that  a  juror  hath  a  claim  to  the  forfeiture  which  will 
be  caused  by  the  party's  attainder  or  conviction/'  When  this 
passage  was  cited  in  the  court  below,  the  authority  for  it  not 
being  at  hand,  my  Lord  Chief  Baron  observed :  ^^  In  Hawkins  it 
is  alleged  as  a  ground  of  challenge  that  the  juror  has  a  claim  to  the 
felon's  goods;  I  must,  I  think,  consider  that  to  signify  a  direct  and 
immediate  interest  in  the  subject-matter  of  the  trial."  Now  that 
the  authority  is  before  us,  his  lordship's  opinion  of  the  author's 
meaning  is  most  fully  confirmed.  That  authority  is  Lard  Maguir^B 
ease,  in  the  4th  volume  of  the  State  Trials,  and  there  the  matter 
of  objection  suggested  and  allowed  as  a  challenge  was,  that  Lord 
Maguire^s  lands  had  been  actually  sequestered,  and  that  the  juror 
had  obtained  a  grant  of  them.  In  such  circumstances  nothing 
can  be  plainer  in  justice  and  in  principle  than  the  incompetency  of 
such  a  person  to  serve  on  the  jury.  The  case  of  Hesketh  v.  Brad^ 
dock  (3  Burrows,  1847),  and  several  passages  from  the  judgment  of 

JudgraeDt  Lord  Mansfield  were  also  strongly  relied  on  in  support  of  this 
challenge ;  in  that  case,  the  ground  of  objection  was  that  the  sheriff 
who  returned  the  jury,  and  the  jury  who  tried  the  case,  were  free- 
men of  the  city  of  Chester;  the  action  was  an  action  of  debt  on 
a  by-law  made  to  enforce  a  custom  that  none  but  the  freemen  of 
that  city  should  carry  on  trade  in  the  city  of  Chester,  Lord  Mans- 
field says — these  passages  were  not  cited — "Every  freeman" — and, 
indeed,  it  is  quitd  obvious — "was  interested  in  the  issue  to  be 
tried ;  the  exclusion  of  foreigners  is  a  monopoly  in  the  freemen 
themselves  ;  therefore,  every  freeman  had  an  interest  and  bias  of 
and  in  the  very  issue  to  be  tried  in  that  case."  The  very  object 
of  the  suit,  it  is  quite  manifest,  was  to  assert  and  establish  the  rights 
of  the  sheriffs  and  the  jurors  themselves.  In  this  and  the  various 
other  cases  of  the  objections  to  witnesses  which  have  been  cited  and 
which  I  have  examined,  there  was  an  actual  present  and  immediate 
right  claimed  or  vested  dependent  on,  and  to  be  affected  by,  the 
result  of  the  depending  suit  or  action.  But  to  see  if  these  cases, 
or  any  position  established  by  them,  have  any  sort  of  application 
to  the  case  before  the  court,  let  me  now  inquire  into  the  exact 
character  and  nature  of  the  interest  which  the  challenge  alleges  to 
exist  in  the  present  case.  The  allegation  is,  that  the  borough 
fund,  after  the  payment  of  the  whole  liabilities  of  the  corporation,  is 
not  sufficient  for  the  purposes  in  the  said  act  mentioned.  This,  it  is 
contended,  shows  a  present  and  immediate  liability  in  the  juror  to 
be  rated  for  the  borough  fund ;  and,  therefore,  sustains  the  alle- 
gation that  the  juror  is  now  liable  to  be  rated  for  the  borough 
fund,  in  the  words  of  the  challenge.    But  this  is  not  so.     The 
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l88rd  sectioti  of  the  Municipal  Corporations  Act  makes  it  impera-  John  MiRTtfr, 
tive  on  the  council  in  the  first  instance^  as  an  essential  preliminary     ™  ™w>a, 
to  the  right,  to  impose  any  rate,  that  they  shall  estimate  as  correctly   xhb  Qoeoi, 

as  may  be  what  amount  m  addition  to  the  fund  will  be  sufficient  for        

the  payment  of  the  expenses  to  be  incurred  in  carrying  into  effect  ^^,^ 
the  provisions  of  this  act.  This  estimateis  not  averred  to  have  been  SecurU^  Act. 
made,  and  never  may  be  made,  and  until  made,  the  amount  of  the 
tate  id  Hot  ascertained,  nor  can  a  rate  exist  at  all  in  law.  So  that 
it  is  purely  casual  and  contingent  whether  the  juror  will  ever  be 
liable  to  be  rated.  But,  again,  the  borough  fund,  by  sect.  128,  is 
declared  to  consist  of  the  rents,  issues,  and  profits,  of  all  heredita- 
ments, estates  and  tenements,  and  the  annual  proceeds  of  money 
due,  chattels  and  valuable  securities.  Now,  it  is  manifest  that  in- 
comederived  from  such  and  so  various  sources  may  andmustfluctnate. 
It  may  now,  though  insufficient,  increase,  and  be  quite  sufficient 
before  the  preliminary  inquiry  and  estimate  are  made ;  so  that  it 
does  not  follow  that  because  when  the  challenge  was  made  there 
was  a  deficiency,  there  may  not  be  ample  means  to  supply  that 
deficiency  before  the  ascertainment  of  it-s  amount,  and,  therefore, 
before  any  legal  rate  can  be  made  at  all.  Again,  the  goods  of  a 
felon  are  not  forfeited  until  judgment ;  and  in  the  time  inter- 
vening between  the  challenge  and  his  conviction  he  might  dis- 
pose of  all  the  goods  that  he  possessed  at  the  time  of  the 
challenge ;  so  that,  non  constat,  though  he  may  have  goods  judgment 
now,  he  will  have  any  hereafler  liable  to  forfeiture  ;  but, 
in  addition  to  this,  it  is  possible  that  the  juror  may  die  or 
cease  to  be  a  proprietor  of  rateable  property  before  a  rate  is  im- 
posed. Without  ascribing  any  value  whatever  to  the  uncertain 
and  indefinite  amount  of  the  liability  which  is  contended  to  exist, 
the  reasons  which  I  have  stated  satisfy  my  mind  that  it  did 
not  exist  at  all,  and  is  altogether  ideal.  Were  the  expectation  of 
advantage  to  the  juror,  from  the  grant  of  the  felon^s  goods  to  be 
accurately  expressed,  it  would  be  m  such  terms  as  these  :  that  his 
rate  will  be  lessened,  provided  the  town  council  shall  have  here- 
after a  right  to  impose  any  rate,  and  provided  i^ey  take  the  steps 
prescribed  by  law  for  the  purpose  of  enabling  them  to  make  one 
for  the  purpose,  provided  the  juror  shall  live  until  a  rate  be 
made,  and  provided  he  does  not  dispose  of  his  rateable  property 
in  the  meantime ;  and,  finally,  proviaed  the  prisoner  do  not  dispose 
of  all  his  chattels  before  conviction.  To  my  apprehension  it  is 
utterly  impossible  to  discover,  describe,  or  define  any  actual  inte- 
rest in  the  result  of  a  suit  which  is  to  depend  and  arise  on  such  a 
series  of  contingencies  as  this.  I  am,  therefore,  clearly  of  opinion 
that,  rightly  understanding  the  matter  of  this  challenge,  there  is 
not  any  resemblance  between  this  and  any  decided  case  where  an 
objection  to  a  juror  or  witness  was  allowed  on  the  ground  of  inte- 
rest ;  nor  do  I  think  there  is  any  authority  or  position  to  be  found 
which  can  warrant  us  in  holding  that  this  juror  did  not  stand  in- 
different as  he  stood  unsworn.  But  were  it  true,  as  I  have  shown 
it  is  not,  that  this  challenge  averred  matter  that  proved  the  juror's 
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fDresent  liability  to  be  rated,  there  is  authority  to  show  that  this 
iability  would  not,  unless  he  was  actually  rated,  be  a  ground  of 
incompetency.  Authority  establishes  the  distinction  between  pre- 
sent and  actual  interest  and  that  which  is  future  and  contingent. 
The  authority  I  refer  to  is  the  case  of  The  King  v.  Kirkford  (2 
East,  5  59) .  There  an  objection  was  made  to  a  witness  on  the  ground 
that  he  had  rateable  property,  but  he  was  not  actually  rated, 
and  Lord  EUenborough  gives  us  these  words: — '* To  disqualify  a 
witness  on  the  score  of  interest,  it  must  be  an  actual  ezistmg 
interest  at  the  time,  and  not  merely  one  that  is  expectant.  The 
rule  is  well  laid  doWn  in  TAe  King  v.  Prosser,  that  a  liability  to 
be  rated  is  no  objection  to  the  competency  of  a  witness.  Hei^  it 
was  perfectly  contingent  at  the  time  whether  the  witness  would 
be  interested  or  not.*'  What  were  the  contingencies  to  which 
Lord  EUenborough  referred.  Not  such  as  exist  in  the  present 
case ;  but  the  simple  contingency  that  he  might  die,  or  part  with 
his  property,  before  the  making  of  the  next  rate.  And  in 
the  case  of  Ma/rsden  v.  Stansfield  (7  B.  &  0.  815),  the  issue 
was  to  try  whether  a  certain  tenement  was  within  a  chapelry, 
within  which  the  witness  had  rateable  property ;  yet  he  was  held 
to  be  competent,  because  he  was  not  actually  then  rated,  though 
on  a  future  occasion  he  might  be  so.  In  considering  and  disposing 
of  this  challenge  on  its  merits,  I  have  had  no  regard  whatever  to  the 
consequences  that  would  follow  if  it  were  allowed ;  embarrassing 
and  injurious  as  they  would  undoubtedly  be,  I  have  excluded 
them,  and  confined  my  attention  altogether  to  the  inquiry  whe- 
ther it  was  supported  by  authority,  precedent,  or  principle  of  law. 
But  I  think  it  right  and  necessary  to  add,  that  the  matter  of  this 
challenge,  if  it  hadanyreal  existence,  has  lain  dormant  for  centuries ; 
that  if  it  had  the  tendency  now  for  the  first  time  attributed  to  it, 
it  must  notoriously  and  vitally  have  tainted  the  most  important 
branch  of  the  administration  of  justice  in  this  populous  city,  and 
that,  therefore,  the  discovery  of  its  pernicious  nature  and  e£fects 
could  scarcely  have  been  reserved  and  delayed  until  the  nine- 
teenth centuiy.  It  is  this  consideration  that  has  impressed  me 
with  the  omission  in  this  challenge  of  any  actual  averment  of  user, 
possession,  or  enjoyment ;  of  such  user,  possession,  or  enjoyment 
of  this  franchise  under  the  charter  of  Henry  V. — an  omission,  in 
my  mind,  not  of  form  but  of  substance ;  for  rights  of  this  kind 
may  be,  as  the  authorities  abundantly  prove,  lost  or  forfeited  by 
non-user  or  misuser.  Were  it  necessary  to  decide  the  case  on  the 
ground  of  this  omission,  which  it  is  not,  I  should  be  strongly  dis- 
posed to  think  it  fatal  to  this  challenge,  and  to  conclude  that  the 
averment  of  user  and  possession  was  not  made,  because  it  could 
not  have  been  made  without  tendering  an  issue  on  the  fact.  But 
it  is  enough  to  say,  in  conclusion,  that  on  its  merits  this  challenge, 
in  my  judgment,  is  utterly  untenable.  The  last  error  assigned  ia, 
that  for  the  felony  of  which  John  Martin  has  been  convicted,  he 
has  been  sentenced  to  be  trigisported  beyond  the  seas  for  a  term  of 
ten  years.     This,  it  is  contended,  is  varying  from  the  sentence 
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which   the  statute,  introducing  transportation  as  a  punishment,  John  Marun, 
prescribes,  and  which,  it  is  said,  requires  some  place  not  in  Europe     ^  ^"^^ 
to  be  specified  in  the  sentence  pronounced  by  the  judge.     This   thb  Queki. 
argument  assumes  that  the  sentence  of  transportation  is  governed        — - 
by  the  act  of  the  26  Geo.  3,  c.  24,  s.  66.     We  think  that  this  is    ^^^, 
not  so.     The  sentence  itself  is  in  the  very  terms  of  the  act  of  the  SeemrUg  Act. 
11  Vict.  c.  12,  which  creates  the  felony  of  which  the  prisoner  has 
been  found  guilty ;  and,  under  the  30  Geo.  8,  c.  32,  the  lord- 
lieutenant  is  to  appoint  the  place  to  which  the  convict  is  to  be 
transported  in  execution  of  his  sentence:  but,  on  this  subject, 
there  are  various  authorities.     The  case  of  Qray  v.   The  Queen 
(m  error)  is  one,  and  the  case  of  Roe  v.   The  King   (in  error)  is 
another.     But  I  have  before  me  the  decision  of  this  court  on  the 
very  point,  in  the  case  of  William  Reynolds  v.  The  Queen  (in 
error) ;  and  this  court  awarded  the  sentence  of  transportation,  in 
the  following  words: — "It  is  considered  by  the  court,  that  the  said 
William  Reynolds  should  be  transported   for   the  term  of  ten 
years  -/'  not  saying,  "  parts  beyond  the  seas.''     One  of  the  errors 
assigned  and  overruled  by  the  court  was,  that  the  sentence  of 
transportation  awarded  by  the  court  was  too  wide,  and  bad,  not 
being  a  sentence  of  transportation  beyond  the  seas  to  any  par- 
ticular colony.     The  objection,  therefore,  is  not  only  met  by  the 
very  terms  of  the  statute,  in  which  terms  the  sentence  was  pro- 
nounced, but  it  has  been  long  since  raised  and  decided.     For  these  Jad^menL 
reasons,  it  appears  to  me,  and  I  believe  to  my  learned  brethren, 
that  all  these  causes  of  error  ought  to  be  overruled. 

Gramfton,  J. — I  concur  in  the  judgment  just  pronounced  by 
my  Lord  Chief  Justice,  and  for  the  reasons  which  have  been 
stated  in  his  clear  and  satisfactory  judgment. 

Pkbrin,  J. — ^I  concur  in  the  judgment  pronounced  by  my  Lord 
Chief  Justice,  and  I  wish  merely  to  add  this,  that  I  think  the 
challenge  in  this  case,  in  addition  to  the  grounds  which  have  been 
already  so  precisely  stated,  is  mainly  defective  in  this  respect — 
that  it  is  not  shown  by  it  that  the  corporation,  or  any  member  of 
it,  were  entitled  to  any  forfeiture,  matter  or  thing,  by  reason  of 
the  conviction  of  the  person,  John  Martin. 

MooBE,  J. — ^I  fully  concur  in  the  judgment,  and  in  the  reasons 
that  have  been  given  for  it. 
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fvtlar(ti. 

COUET  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1848,  amd  Hilary  Term,  1849« 

(Before  the  Full  Goubt.) 

November  21^  22,  23,  and  24,  1848,  and  January  16,  1849. 

William  Smith  CyBRiBN,  in  Error,  v.  The  Quebn.  (a) 
Thomas  Fbakgis  Meaoheb,  in  Error,  v.  The  Queen. 
Tbbekce  Beixew  MacManus,  in  Error,  t;.  The  Qtteen. 
Pateick  O'Donohue,  in  Error,  t;.  The  Queen. 

Treason — Special  commission'^  C(q>tion,  form  of- — Indictment — High  treason 
— Stat.  25  Edw.  8,  stat,  6,  c.  2 — Effect  of  Poymng^s  Act^Practioe,  as 
to  delivery  of  copy  of  indictment,  and  list  of  witnesses  and  jurors — Plea  of 
non'deUvery — ChaUenge — Form  ofcdlocutus. 

In  the  caption  of  an  indictment  for  high  treason,  it  was  stated  that  the 
indictment  was  found  "  At  a  Special  Session  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  holden  in  and  for  the  County  of  Tipperary  at 
Clonmel,  on,  ^,,  before  the  Right  Honourable  Francis  Blackbume,  Chief 
Justice  of  Her  Majesty* s  Court  of  Chief  Place  in  Ireland;  the  Right 
Honourable  John  Doherty,  Chief  Justice  of  Her  Majesty^s  Court  of 
Common  Pleas  in  Ireland;  and  the  Right  Honourable  Richard  Moore, 
fourth  Justice  of  Her  Majesty* s  Court  of  Chief  Place,  in  Ireland,  Justices 
and  Commissioners  of  our  said  Lady  the  Queen,  of  Oyer  and  Terminer, 
within  her  said  County  of  Tipperary,  nominated  and  appointed  to  inquire 
into,  hear,  and  determine  all,  and  all  manner  of  treasons,  4rc.,  within  the 
said  County  of  Tipperary,  and  also  nominated  and  appointed  from  time  to 
time,  as  need  should  be,  to  deliver  the  gaols  of  our  said  Lady  the  Queen, 
of  the  said  County  of  Tipperary,  of  all  prisoners,  jrc,  4cc.,  being  by  virtus 
of  a  commission  under  letters  patent  of  our  said  Lady  the  Queen,  bearing 
date  at  Dublin,  the  first  day  of  September,  in  the  \2th  year  of  the  reign  of 
our  said  Lady  the  Queen,  to  them  the  said  Francis  Blackbume,  John 
Doherty,  and  Richard  Moore,  and  others  ifi  the  said  letters  named 
directed" 

Held,  on  writ  of  error,  that  the  caption  sufficiently  disclosed  authority  in  the 
justices  named  to  hold  the  sessions  of  themselves,  though  the  commission  was 
stated  to  have  been  directed  to  them  and  others. 

Held,  that  to  levy  war  against  the  Sovereign  in  Ireland  is  high  treason  in 
Ireland  at  common  iaw,  and  also  that  the  statute  of  25  Edw.  S,  stat.  5, 
c.  2,  was  extended  to  Ireland  by  Poyning's  Act,  10  Hen.  7,  c.  10. 

The  prisoners,  who  were  indicted  in  five  counts  for  levying  war  against 
the    Queen    in    Ireland,    and    in    a  sixth  for  compassing  the  death 

(a)  Reported  bj  W.  St.  Lbobb  BiBiaaTOir,  Ecq.,  Barrbter-at-Ltw. 
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of  Her  Majesty,  on  being  arraigned,  tendered  pleas  alleging  thai  a 
copy  of  the  indictment  and  list  of  ike  witnesses  and  jury  panel,  were 
not  delivered  to  them  ten  days  before  the  days  of  trial,  and  that  they 
ought  not  now  to  be  called  on  to  plead,  because  of  such  non-delivery, 
concluding  with  a  verification,  and  praying  judgment  that  they  might 
not  now  be  compelled  to  answer  the  said  indictment. 

In  fact,  copies  of  the  indictments  were  furnished  five  days  before,  but  the 
lists  were  not  deliverd  at  all.  These  pleas,  having  been  demurred 
to  by  the  Attorney-General,  were  overruled  by  the  court  below. 

Held,  that  they  were  rightly  overruled,  and  that  the  prisoners  were  not 
entitled  to  a  copy  of  the  indictment  more  than  five  days  before  the 
trial,  or  to  a  list  of  the  witnesses  or  jury  panel  at  any  period. 

Held,  thca  the  1st  and  ^th  sections  of  the  statute  57  Geo.  8,  c.  6,  are  not 
extended  to  Ireland,  and  therefore  that  persons  prosecuted  in  Ireland 
are  not  entitled  to  the  benefits  conferred  by  the  statutes  7^8  WiU.  3, 
and  7  Anne,  c.  21,  on  persons  accused  of  high  treason. 

Held,  that  in  high  treason  a  prisoner  is  not  entitled  to  challenge  more 
them  twenty  jurors  peremptorily. 

The  record  in  each  case  averred  that  the  prisoner  was  ashed  whether  he 
now  hath  "  anything  to  say  for  himself  wherefore  the  said  justices  and 
commissioners  ought  not,  upon  the  premises  and  verdict  aforesaid,  to 
proceed  to  judgwent  against  him,**  unthout  saying  "judgment  of  death" 
or  **  judgment  and  execution." 

Held,  thcU  this  was  a  sufficient  demand  notuntJistanding. 

THE   plaintiffs  in    error,   William    Smith    O'Brien,  Thomas  W.S.O'BRiBf, 
Francis  Meagher,  Terence  Bellew  MacManna,  and  Patrick  ^"^  othkbs, 
CyDonohue,  having  been  severally  tried  at  a  Special  Sessions  of         ^^  ^^ 
Oyer  and  Terminer  and  General  Gaol  Delivery  for  the  county  of  Thb  QinDor. 
Tipperary,  holden  at  Glonmel,  in  the  month  of  October,  1848,   _.  r — 
before  the   Lord   Chief  Justice,   the  Lord  Chief  Justice  of  the     ^    '"«»»««»• 
Common  Pleas,  and  Mr.  Justice  Moore,  upon  separate  indictments 
for  high  treason,  and  found  guilty  and  sentenced  accordingly  to 
death  and  execution,  they  sued  out  separate  writs  of  error  in  each 
case  to  reverse  the  judgment  of  the  court  below.     The  record  and 
assignment  of  errors,  which  were,  except  as  hereinafter  mentioned, 
similar  in  each  case,  were  as  follows : — 

County  of  Tipperary,)     Be  it  remembered,  that  at  a  Special  Ses- 
to  wit.  J  sions  of  Oyer  and  Terminer  and  General 

Gaol  Delivery,  holden  in  and  for  the  county  of  Tipperary,  on 
Thursday,  the  21st  day  of  September,  in  the  twelfth  year  of  the 
reign  of  our  Sovereign  Lady  Queen  Victoria,  by  the  grace  of  Gt)d, 
of  the   United  Kingdom  of  Great  Britain  and  Lreland,  Queen,  Record  and 
Defender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord  «M»gnnient  of 
1848,  before  the  Bight  Honourable  Francis  Blackbume,  Chief'"""' 
Justice  of  Her  Majesty^s  Court  of  Chief  Place  in  Ireland ;  the 
Bight  Honourable  J  ohn  Doherty,  Chief  Justice  of  Her  Majesty's 
Court  of  Common  Pleas  in  Ireland;  and  the  Bight  Honourable 
Bichard  Moore,  Fourth  Justice  of  Her  Majesty's  Court  of  Chief 
Place  in  Ireland,  Justices  and  Commissioners  of  our  said  lady  the 
Queen,  of  Oyer  and  Terminer,  within  her  said  county  of  Tip- 
perary, nominated  and  appointed  to  inquire  into,  hear  and  deter- 
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W.  s.  O'Bribn,  mine  all,  and  all  manner  of  treasons,  murders,  manslangbters, 
^w^^'  burnings,  felonies,  robberies,  crimes,  contempts,  offences,  trans- 
it. '  gressions,  evil-doings,  and  matters  and  things  whatsoever,  by 
Thb  Qubbn.  whomsoever  done,  committed,  or  perpetrated  within  the  said 
„.  j^^  county  of  Tipperary ,  as  well  against  the  peace  and  the  common  law  of 
Ireland  as  against  the  form  and  effectof  any  statute  or  statutes,  acts, 
ordinances,  or  provisions,  theretofore  made,  ordained  or  confirmed, 
and  also  nominated  and  appointed  from  time  to  time  as  need  should 
be  to  deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said 
county  of  Tipperary,  of  all  prisoners  and  malefactors  therein,  saving 
to  our  said  lady  the  Queen  all  amerciaments  thence  arising  and 
accruing,  being  by  virtue  of  a  commission  under  letters  patent  of 
our  said  Lady  the  Queen,  under  the  Great  Seal  of  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  called  Ireland, 
bearing  date  at  Dublin,  the  1st  day  of  September,  in  the  twelfth 
year  of  the  reign  of  our  said  lady  the  Queen,  to  them  the  said 
Francis  Blackburne,  John  Doherty,  and  Richard  Moore,  and 
others  in  the  said  letters  named,  directed,  by  the  oaths  of  Richard 
John  Hely  Hutcheson,  commonly  called  Lord  Viscount  Suirdale, 
the  Honourable  Cornelius  O'Callaghan,  the  Honourable  Francis 
Aldborough  Prittie,  the  Honourable  Richard  Hely  Hutcheson, 
Sir  Bdmond  Wallis,  Bart.,  William  Ponsonby  Barker,  Esq,, 
Stephen  Moore,  Esq.,  John  Bagwell,  Esq.,  Ambrose  Going, 
Esq.,  Mathew  Pennefather,  Esq.,  Way  Palliser,  Esq.,  John 
Bayley,  Esq.,  Thomas  Barker  Barton,  Esq.,  John  Trant,  Esq., 
John  Garden,  Esq.,  William  Quinn,  Esq ,  James  Butler,  Esq,, 
Stephen  O^Meagher,  Esq.,  Henry  Trench,  Esq.,  Caleb  Going, 
Esq.,  Thomas  Lalor,  Esq.,  James  Lanigan,  Esq.,  Joseph  Cooke, 
Esq.,  good  and  lawful  men  of  the  body  of  the  said  county,  then 
and  there  empannelled,  sworn,  and  charged  to  inquire  for  our  said 
lady  the  Queen,  and  for  the  body  of  the  said  county  of  Tipperary. 
It  is  presented  in  manner  and  form  following,  that  is  to  say : — 

First  count.  County  of  Tipperary y   to  wit. — ^The  jurors  for   our  lady  the 

Queen,  upon  their  oath,  do  say  and  present  that  William  Smith 
O^Brien,  late^  of  Cahermoyle,  in  the  county  of  Limerick,  Esq. ; 
Terence  Bellew  MacManus,  late  of  Liverpool,  in  that  part  of  the 
United  Kingdom  called  England,  gentleman ;  James  Orcliard,  late 
of  Killenaule,  in  the  county  of  Tipperary,  labourer ;  Denis  Ty^e, 
late  of  Crohill,  in  the  said  county  of  Tipperary,  labourer ;  and 
Patrick  O'Donnell,  late  of  Ballingarry,  in  the  said  county  of 
Tipperary,  yeoman,  being  subjects  of  our  said  lady  the  Queen,  not 
having  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty  of 
their  allegiance,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  as  false  traitors  against  our  said  lady  the  Queen,  and 
wholly  withdrawing  the  love,  obedience,  fidelity,  and  allegiance, 
which  every  true  and  lawful  subject  of  our  said  lady  the  Queen 
should,  and  of  right  ought,  to  bear  towards  our  said  lady  the 
Queen,  on  the  17th  day  of  July,  in  the  twelfth  year  of  the  reign 
of  our  sovereign  lady  Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  (^ueen,  Defen46r  of  tl^e 
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Faith,  and  bo  forth,  and  on  divers  other  days  between  that  day  and  w.  S.  0*Bbibw, 
the  80th  day  of  the  same  month  of  July,  with  force  and  arms  at  ^^  othrrh, 
the  parish  of  Ballingarry,  in  the  said  county  of  Tipperary,  together  ™  *^* 
with  a  great  multitude  of  false  traitors  whose  names  are  to  the  The  Queen. 
said  jurors  unknown,  to  the  number  of  500  and  more,  arrayed  and  " 
armed  in  a  warlike  manner,  that  is  to  say,  with  guns,  pistols,  pikes,  ^  *"*"^ 
clubs,  bludgeons,  and  other  weapons,  being  then  and  there  unlaw- 
fully, maliciously,  and  traitorously  assembled  and  gathered,  to- 
gether against  our  said  lady  the  Queen,  did  then  and  there 
wickedly,  maliciously,  and  traitorously  levy  and  make  war  against 
our  said  lady  the  Queen,  within  this  realm,  and  being  so  assembled 
together,  arrayed  and  armed  against  our  said  lady  the  Queen  as 
aforesaid,  did  then  and  there,  with  great  force  and  violence,  parade 
and  march  in  a  hostile  manner  in  and  through  divers  villages, 
towns,  places,  and  public  highways,  to  wit,  in  the  said  parish  of 
Ballingarry,  in  the  county  of  Tipperary  aforesaid,  and  did  then 
and  there  erect  certain  obstructions  composed  of  cars,  carts,  pieces 
of  timber  and  other  materials  erected  and  built  to  a  great  height, 
that  is  to  say,  to  the  height  of  five  feet  and  upwards,  upon  and 
across  the  said  highways,  to  obstruct  and  prevent  the  marching  of 
the  soldiers  of  our  said  lady  the  Queen,  within  this  realm,  and  did 
then  and  there  make  a  warlike  attack  upon,  and  fire  at,  a  large 
body  of  constables,  then  and  there  lawfully  being  upon  their  duty 
as  such  constables,  and  did  then  and  there,  with  force  and  violence, 
endeavour  to  compel  the  said  constables  to  join  them  in  levying 
and  raising  public  insurrection,  rebellion,  and  war,  against  onr 
said  lady  the  Queen,  within  this  realm,  and  did  then  and  there 
make  a  warlike  attack  upon  a  certain  dwelling-house,  situate-  at 
Fairinory,  in  the  said  parish  of  Ballingarry,  in  the  county  of 
Tipperary  aforesaid,  and  did  then  and  there  fire  upon  a  large 
body  of  constables,  that  is  to  say,  forty  constables  therein 
assembled,  and  did  then  and  there  maliciously  and  traitorously 
attempt  and  endeavour  by  force  and  arms  to  subvert  and  destroy  the 
government  and  constitution  of  this  realm  as  by  law  established, 
in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others,  contraiy  to  the  duty  and  allegiance  of  them 
the  said  W.  S.  OB.,  T.  B.,  MacM.,  J.  0.,  D.  T.,  P.  O'D.,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

Ajid  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  Second  ooant. 
say  and  present  that  the  said  W.  S.  (VB.,  T.  B.  MacM.,  J.  O., 
D.  T.,  and  P.  O^D.,  being  subjects  of  our  said  lady  the  Queen, 
not  having  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty 
of  their  allegiance,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  as  false  traitors  against  our  said  lady  the  Queen,  and 
wholly  withdrawing  the  love,  obedience,  fidelity,  and  allegiance, 
which  every  true  and  lawful  subject  ot  our  said  lady  the  Queen 
should,  and  of  right  ought,  to  bear  towards  our  said  lady  the 
Queen,  on  the  26th  day  of  July,  in  the  twelfth  year  of  the  reign 
aforesaid,  with  force  and  arms,  at  Mullinahone,  in  the  parish  of  KiU 
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W.  S.  O'Bbien,  vemron,  in  the  said  county  of  Tipperary,  together  with  a  great 

^^J™"»   multitude  of  false  traitors  whose  names  are  to  the  said  jurors 

^.  unknown,  to  the  number  of  100  and  more,  arrayed  and  armed  in 

The  Queen,   a  warlike  manner,  that  is  to  say,  with  guns,  pistols,  pikes,  clubs, 

Higktriiatofi,  ^^^^S^^^f  ^^^  other  weapons,  being  then  and  there  unlawfully, 
maliciously,  and  traitorously  assembled  and  gathered  together 
against  our  said  lady  the  Queen,  did  then  and  there  wickedly, 
maliciously,  and  traitorously  further  levy  and  make  war  against 
our  said  lady  the  Queen,  within  this  realm,  and  being  so  arrayed 
and  armed  against  our  said  lady  the  Queen  as  aforesaid,  did  then 
march  in  a  warlike  manner  in  and  through  divers  villages,  towns, 
places,  and  highways,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  did  then  and  there  maliciously  and  traitorously,  with 
great  force  and  violence,  march  to  a  certain  dwelling-house  in 
MuUinahone,  in  the  said  county,  in  which  a  large  body  of  constables 
then  were  lawfully  assembled  as  such  constables,  and  did  then  and 
there  endeavour,  by  force  and  violence  to  compel  the  said  consta- 
bles to  surrender  their  arms  and  join  with  them  in  so  levying  and 
making  war  against  our  said  lady  the  Queen  within  this  realm,  and 
did  then  and  there  maliciously  and  traitorously  attempt  and 
endeavour,  by  force  and  violence,  to  subvert  and  destroy  the 
government  and  constitution  of  this  realm  as  by  law  established, 
in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others,  contrary  to  the  duty  of  the  allegiance  of 
them  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T.,  and  P.  (VD., 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Third  ooont.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  W.  S.  CB.,  T.  B.  MacM.,  J.  O.,  D.  T., 
and  P.  CD.,  being  subjects  of  our  said  lady  the  Queen,  not  hav- 
ing the  fear  of  God  in  their  hearts,  nor  weighing  the  duty  of  their 
allegiance,  but  being  moved  and  seduced  by  the  instigation  -of  the 
devil,  as  false  traitors  against  our  said  lady  the  Queen,  and  wholly 
withdrawing  the  love,  obedience,  fidelity,  and  allegiance,  which 
every  true  and  lawful  subject  of  our  said  lady  the  Queen  should, 
and  of  right  ought,  to  bear  towards  our  said  lady  the  Queen,  on 
the  28th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms  at  Killenaule,  in  the  parish  of  Eillenaule,  in 
the  county  of  Tipperary  aforesaid,  with  a  great  multitude  of  false 
traitors,  whose  names  are  to  the  said  jurors  unknown,  to  the 
number  of  100  and  more,  arrayed  and  armed  in  a  hostile  manner, 
that  is  to  say,  with  guns,  pistols,  pikes,  clubs,  bludgeons,  and  other 
weapons,  being  then  and  there  unlawfully,  maliciously,  and  traitor- 
ously assembled  and  gathered  together  against  our  said  lady  the 
Queen,  did  then  and  there  wickedly,  maliciously,  and  traitorously 
further  levy  and  make  war  against  our  said  lady  the  Queen  as 
aforesaid,  did  then  and  there  unlawfully,  maliciously,  and  traitor- 
ously erect  and  build  certain  obstructions  composed  of  cars,  carts, 
pieces  of  timber,  and  other  materials,  erected  and  built  to  a  great 
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height^  that  is  to  Bay,  to  tlie  height  of  five  feet  and  upwards,  upon  W.  s.  0*Bkibk 
and  across  the  highway  leading  through  the  said  town  of  Killen-  ^^^  othbrs, 
aule,  whereby  then  and  there  unlawfully,  maliciously,  and  traitor-     ^  \ 
ously  to  obstruct  and  hinder  the  marching  of  the  soldiers  of  our  Thb  Qubbh« 
said  sovereign  lady  the  Queen  through  Killenaule,  upon  and  along        VZLuon 
the  said  highway,  and  did  then  and  there  maliciously  and  traitor-      ^ 
ously  attempt  and  endeavour  by  force  and  violence  to  subvert  and 
destroy  the  government  and  constitution  of  this  realm,  as  by  law 
established,  in  contempt  of  our  said  lady  the  Queen  and  her  laws, 
to  the  evil  example  of  all  others,  contrary  to  the  duty  of  the  alle- 
giance of  them  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  0.,  D.  T., 
and  P.  O^D.,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  Fourth  Gonnt. 
present  that  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  0.,  D.  T., 
and  P.  O'D.,  being  subjects  of  our  said  lady  the  Queen,  not 
having  the  fear  of  God  in  their  hearts,nor  weighing  the  duty  of  their 
allegiance,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  as  false  traitors  against  our  said  lady  the  Queen,  and  wholly 
withdrawing  the  love,  obedience,  fidelity,  and  allegiance  which 
every  true  and  lawful  subject  of  our  said  lady  the  Queen  should, 
and  of  right  ought  to,  bear  towards  our  said  lady  the  Queen,  on 
the  29th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms,  at  Parrinrory,  in  the  parish  of  Ballingarry,  in 
the  said  county  of  Tipperary,  together  with  a  great  multitude  of 
false  traitors  whose  names  are  to  the  said  jurors  unknown,  to  the 
number  of  500  or  more,  arrayed  and  armed  in  a  warlike  manner, 
that  is  to  say,  with  guns,  pistols,  pikes,  clubs,  bludgeons,  and  other 
weapons,  being  then  and  there  unlawfully,  maliciously,  and  traitor- 
ously assembled  and  gathered  together  against  our  said  lady  the 
Queen,  did  then  and  there  wickedly,  maliciously,  and  traitorously, 
further  levy  and  make  war  against  our  said  lady  the  Queen  within 
this  realm,  and  being  so  arrayed  and  armed  against  our  said  lady 
the  Queen  as  aforesaid,  did  then  and  there,  in  a  warlike  manner, 
make  an  attack  upon,  and  fire  at,  a  large  body  of  constables  then 
and  there  lawfully  being  in  discharge  of  their  duties  as  such  con- 
stables, and  did  then  and  there  make  a  warlike  attack  upon  a 
certain  dwelling-house  at  Parrinrory  aforesaid,  in  which  a  large 
body  of  constables,  that  is  to  say,  forty  constables,  were  then  law- 
fully assembled  on  their  duty  as  such  constables,  and  did  then  and 
there  fire  upon  the  constables  there  assembled,  and  did  then  and 
there  maliciously  and  traitorously  attempt  and  endeavour  by  force 
and  violence  to  subvert  and  destroy  the  government  and  constitu- 
tion of  this  realm  as  by  law  established,  in  contempt  of  our  said 
lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others, 
contrary  to  the  duty  of  the  allegiance  of  them  the  said  W.  S.  O'B., 
T.  B.  MacM.,  J.  O.,  D.  T,  and  P.  O'D.,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity. 

VOL.  III.  2  B 
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W.  a  o*BRnui      And  the  jurora  aforesaid,  upon  their  oath  aforesaid,  do  further 

^^Ror  P^®®^*  ^»^  *^®  ^^^  ^-  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T., 
and  P.  O^D.,  being  subjects  of  our  said  lady  the  Queen,  not 


V. 


Bigh  trettton. 
Fifth  Goant. 


Thb  Qubsh.  having  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty  of  their 
allegiance,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  as  false  traitors  against  our  said  lady  the  Queen,  and  wholly 
withdrawing  the  love,  obedience,  fidelity,  and  allegiance  which 
every  true  and  lawful  subject  of  our  said  lady  the  Queen  should, 
and  of  right  ought,  to  bear  towards  our  said  lady  Qie  Queen,  on 
the  29th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
with  force  and  arms,  at  the  parish  of  Ballingarry,  in  the  said  county 
of  Tipperary,  together  with  a  great  number  of  false  traitors,  whose 
names  are  to  the  said  jurors  unknown,  to  the  number  of  500  and 
more,  arrayed  and  armed  in  a  warlike  manner,  that  is  to  say, 
with  guns,  pistols,  pikes,  clubs,  bludgeons,  and  other  weapons, 
being  then  and  there  unlawfully,  maliciously,  and  traitorously 
assembled  and  gathered  together  against  our  said  lady  the  Queen, 
did  then  and  there  wickedly,  maliciously,  and  traitorously  further 
levy  and  make  war  against  our  said  lady  the  Queen  within  this 
realm,  and  did  then  and  there  maliciously  and  traitorously  attempt 
and  endeavour  by  force  and  arms  to  subvert  and  destroy  the 
constitution  and  government  of  this  realm  as  by  law  established, 
and  deprive  and  depose  our  said  lady  the  Queen  of  and  from 
the  style,  honour,  and  kingly  name  of  the  imperial  crown  of  this 
realm,  in  contempt  of  our  said  lady  the  Queen  and  her  laws,  to 
the  evil  example  of  all  others,  contrary  to  the  duty  of  the  allegiance 
of  them  the  said  W.S.  (TB.,  T.B.  MacM.,  J.O.,  D.T.,  and  P.  0*0., 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say  and  present  that  the  said  W.  S.  O^B.,  T.  B.  MacM.,  J.  O., 
D.  T.,  and  P.  O'D.,  being  subjects  of  our  said  lady  the  Queen, 
not  having  the  fear  of  God  in  their  hearts,  nor  weighing  the  duty  of 
their  allegiance,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  as  false  traitors  against  our  said  lady  the  Queen,  and 
wholly  withdrawing  the  love,  obedience,  fidelity,  and  allegiance 
which  every  true  and  faithful  subject  of  our  said  lady  the  Queen 
should,  and  of  right  ought,  to  bear  towards  our  said  lady  the 
Queen,  on  the  17th  day  of  July,  in  the  twelfth  year  of  the  reign 
aforesaid,  and  on  divers  other  days  between  that  day  and  ti^e 
30th  day  of  the  same  month  of  July,  with  force  and  arms,  at  the 
said  parish  of  Ballingarry,  in  the  said  county  of  Tipperary, 
maliciously  and  traitorously  amongst  themselves,  and  together 
with  divers  other  false  traitors,  whose  names  are  to  the  said  jurors 
unknown,  did  compass,  imagine,  and  intend  tomove  and  excite  insur- 
rection, rebellion  and  war  against  our  said  lady  the  Queen  within 
this  realm,  and  to  subvert  and  alter  the  Legislature,  rule,  and 
govenmient  now  duly  and  happily  established  within  this  realm, 
and  to'bring  and  put  our  said  lady  the  Queen  to  death ;  and  the 
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said  compassing^  imagination^  invention^  device^  and  intention^  did  W.  &  O'Bribn 
then  and  there  express,  utter,  and  declare  by  divers  overt  acts  ^^^^^ 
and  deeds  hereinafter  mentioned,  that  is  to  say,  in  order  to  fulfil,  «. 

perfect  and  bring  to  effect  their  most  wicked  treason  and  treason-  Thb  Qubbh. 
able  compassing,  imagination,  invention,  device,  and  intention  afore-  „.  rZT™, 
said  they  the  said  W.  S.  CyB.,T.  B.  Mao  M.,  J.  O.,  D.  T.,  and  P.  O'D.,  ^^*  ^^ 
as  such  false  traitors  as  aforesaid,  on  the  said  1 7th  day  of  July,  in  the 
twelfth  year  of  the  reign  aforesaid,  and  on  divers  other  days  between 
that  day  and  the  80th  day  of  the  same  month  of  July,  with  Fint  overt  act 
force  and  arms,  at  the  said  parish  of  Ballingarry,  in  the  said  county 
of  Tipperary,  maliciously  and  traitorously  did  assemble,  meet,  con- 
sult, and  conspire  amongst  themselves,  and  together  with  divers 
other  false  traitors,  whose  names  are  to  the  said  jurors  unknown, 
to  devise,  arrange,  and  mature  plans  and  means  to  stir  up,  raise, 
make  and  levy  msurrection  and  war  against  our  said  lady  the 
Queen  within  this  realm,  and  to  subvert  and  destroy  the  constitu- 
tion and  govemmentof  this  realm  as  bylaw  established,  and  to  bring 
and  put  our  said  lady  the  Queen  to  death :  And  further,'  in  order  to  Second  overt 
fulfil,  perfect,  and  bring  to  effect  their  most  wicked  treason  and  *^ 
treasonable  compassing,  imagination,  invention,  device  and  inten- 
tion aforesaid,  they  the  said  W.  S.  CVB.,  T.  B.  MacM.,  J.  O., 
D.  T.,  and  P.  (VD.,  as  such  false  traitors  as  aforesaid,  on  the  said 
17th  day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
and  on  divers  other  days  between  that  day  and  the  said  30th 
da^  of  the  same  month  of  July,  with  force  and  arms  at  the 
said  parish  of  Ballingarry,  in  the  said  county  of  Tipperary, 
maliciously  and  traitorously  did  arm  themselves  with,  and 
bear  and  carry,  certain  weapons,  that  is  to  say,  guns,  pistols 
and  pikes,  with  intent  to  associate  themselves  with  divers  other 
false  traitors  armed  with  guns,  pistols  and  pikes  whose  names  are 
to  the  said  jurors  unknown,  for  the  purpose  of  raising,  levying, 
and  making  public  insurrection,  rebellion  and  war  against  our 
said  lady  the  Queen,  and  of  committing  and  perpetrating  a  cruel 
slaughter  of  and  amongst  the  faithful  subjects  of  our  said  lady 
the  Queen,  within  this  realm,  and  to  bring  and  put  our  said  lady 
the  Queen  to  death :  And  further,  in  order  to  ftdfil,  perfect  and  Third  overt  mi. 
bring  to  effect  their  most  wicked  treason  and  treasonable  com- 
passing, imagination,  invention,  device  and  intention  aforesaid,  they 
the  said  W.  8.  CB.,  T.  B.  Mac  M.,  J.  0.,  D.  T.,  and  P.  O'D.,  as  such 
false  traitors  as  aforesaid,  on  the  said  1 7th  day  of  July,  in  the  twelfth 
year  of  the  reign  aforesaid,  and  on  divers  other  days  between  that 
day  and  the  said  80th  day  of  the  same  month  of  July,  with  force 
and  arms,  at  the  said  parish  of  Ballingarry,  in  the  said  county  of 
Tipperary,  with  a  great  multitude  of  persons  whose  names  are  to 
the  said  jurors  unknown,  to  a  great  number,  to  wit,  to  the  number 
of  500  persons  and  upwards,  armed  and  arrayed  in  a  warlike 
manner,  to  wit,  with  guns,  pistols  and  pikes,  being  then  and  there 
unlawfully  and  traitorouslyassembled  and  gaUiered  togetheragainst 
our  said  lady  the  Queen,  wickedly,  mahciously  and  traitorously 
did  then  and  there  ordain,  prepare,  levy,  and  make  pubUc  war 
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W.  s.  O'BRiEai  against  our  said  lady  the  Qneen^  witlim  this  realm  :   And  farther, 

^w^^  in  order  to  fulfil,  perfect,  and  bring  to  effect,  their  most  wicked 

0.  treason  and  treasonable  compassing,  imagination,  invention,  device 

TMQunw.   and  intention  aforesaid,  they  the  said  W.  S.  (yS.,  T.  B.  Mac  M., 

F^JTirvoMMk  ^'  ^''  ^*  ^'^  *^^  ^*  ^'^'9  *^  ^^^^  fslse  traitors  as  aforesaid,  on  the 
said  1 7th  day  of  July,  in.  the  twelfth  year  of  the  reign  aforesaid,  and 

Foarth  orert  on  divers  Other  days  between  that  day  and  the  said  SOth  day  of  the 
same  month  of  Jnly,  with  force  and  arms,  at  the  said  parish  of 
Ballingarry,in  the  county  of  Tipperary,  maliciously  and  traitorously 
did  construct  and  erect  obstructions,  consisting  of  carts,  cars,  logs 
of  timber,  and  other  materials  upon  and  across  me  public  highway, 
in  order  then  and  there  to  obstruct  the  marching  of  the  soldiers  pf 
our  said  lady  the  Queen,  and  in  order  then  and  there  to  prevent 
the  arrest  of  the  said  W.  S.  (yB.,  while  the  said  W.  S.  O^B.  then 
and  there  was  maliciously  and  traitorously  acting  as  the  leader 
in  raising,  making  and  levying  public  insurrection,  rebeUion 
and  war  against  our  said  lady  the   Queen  within  this  realm: 

Fifth  oT«rt  act  ^^j^j  further,  in  order  to  fulfil,  perfect  and  bring  to  effect  their 
most  wicked  treason,  and  treasonable  compassing,  imagination,  in- 
vention, device  and  intention  aforesaid,  they  the  said  W.  S.  O^B., 
T,  B.  MacM.,  J.  O.,  D.  T.,  and  P.  O'D.,  as  such  false  traitors 
as  aforesaid,  on  the  said  1 7th  day  of  Jnly,  in  the  twelfth  year  of  the 
reign  aforesaid,  and  on  divers  oUier  days  between  that  day  and  the 
SOth  day  of  the  same  month  of  July,  with  force  and  arms,  at  the 
said  parish  of  BaUingarry,  in  the  said  county  of  Tipperary,  together 
with  a  great  multitude  of  false  traitors  whose  names  are  to  the 
said  jurors  unknown^  to  the  number  of  500  and  upwards  then  and 
there  arrayed  and  armed  in  a  warlike  manner,  that  is  to  say,  with 
guns,  pistols,  pikes,  clubs  and  other  weapons,  being  then  and  there 
unlawfully,  maliciously  and  traitorously  assembled  and  gathered 
together  against  our  said  lady  the  Queen,  did  then  and  there 
wickedly,  maliciously  and  traitorously  levy  and  make  war  against 
our  said  lady  the  Queen,  within  this  realm,  and  being  so  arrayed 
and  armed  against  our  said  lady  the  Queen  as  aforesaid,  did  then 
and  there  make  a  warlike  attack  upon  a  certain  dwellinghouse 
and  fire  upon  certain  constables  and  other  the  liege  subjects  of  oar 

Siith  overt  act.  said  lady  the  Queen  therein  assembled  :  And  further,  m  order  to 
fulfil,  perfect  and  bring  to  effect  their  most  wicked  treason  and 
treasonable  compassing,  imagination,  invention,  device  and  inten- 
tion aforesaid,  they  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T., 
and  P.  CVD.,  as  such  false  traitors  as  aforesaid,  on  the  17th  day  of 
July,  in  the  twelfth  year  of  the  reign  aforesaid,  and  on  divers  other 
days  between  that  day  and  the  said  SOth  day  of  the  same  month  of 
July,  with  force  and  arms,  at  the  said  parish  of  Ballingarry,  in  the 
said  coxmty  of  Tipperary,  maliciously  and  traitorously  did  assemble 
a  great  multitude  of  persons,  whose  names  are  to  the  said  jurors 
unknown,  to  a  great  number,  to  wit,  to  the  number  of  500  persons 
and  upwards,  armed  and  arrayed  in  a  warlike  manner,  to  wit,  with 
guns,  pistols  and  pikes,  and  did  then  and  there  proceed  to  a  certain 
ilwelling*house,  situate  at  Mullinahone,  in  th^  county  of  Tippe* 
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• 
rary  aforesaid^  in  which  said  dwelling-house  divers,  to  wit,  twenty,  W.  &  O'Sribh 
constables  then  were,  and  did  then  and  there  with  force  and  ^^^^^ 
yiolence  malicionsly  and  traitorously  demand  that  the  said  con-  i;. 

stables  should  deliver  up  their  arms  to  them,  and  did  then  and  Thb  Qukek. 
there  maliciously  and  traitorously  solicit  the  said  constables  to  join  ^^;j"jj!^^,^^ 
with  them  in  raising,  making,  and  levying  public  insurrection, 
rebellion,  and  war  against  our  said  lady  the  Queen  within  this 
realm :  And  further,  in  order  to  fulfil,  perfect  and  bring  to  eflfect  S«T©nth  otwi 
their  most  wicked  treason,  and  treasonable  compassing,  imagina-  "^ 
tion,  invention,  device  and  intention  aforesaid,  they  the  said  W.  S. 
O'B.,  T.  B.  MacM.,  J.  O.,  D.  T.,  and  P.  O'D.,  as  such  false 
traitors  as  aforesaid,  on  the  said  17th  day  of  July,  in  the  twelfth  year 
of  the  reign  aforesaid,  and  on  divers  other  days  between  that  day 
and  the  said  30th  day  of  the  same  month  of  July,  with  force  and 
arms,  at  the  said  parish  of  Ballingary,  in  the  said  county  of  Tippe- 
rary,  maliciously  and  traitorously  did  assemble  and  gather  together 
a  great  multitude  of  persons,  whose  names  are  to  the  said  jurors 
unknown,  to  a  great  number,  to  wit,  to  the  number  of  500  persons 
and  upwards,  and  then  and  there  maliciously  and  traitorously  drill, 
marshal  and  array  them  in  military  order  and  procession,  and 
practise  them  in  military  movements,  in  order  to  fight  with  and  kill 
the  soldiers  and  other  liege  subjects  of  our  said  lady  the  Queen, 
and  in  order  to  raise,  levy  and  make  public  rebellion,  insurrection 
and  war  against  our  said  lady  the  Queen  within  this  realm,  in 
contempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others,  contrary  to  the  duty  of  the  allegiance  of 
them  the  said  W.  S.  O'B.,  T.  B.  MacM.,  J.  O.,  D.  T.,  and 
P.  CKD.,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

And  thereupon,  then  and  there,  on  the  said  Thursday,  the  21st  ContiDiuuion. 
day  of  the  said  month  of  September,  in  the  12  th  year  of  the  reign 
aforesaid,  the  delivery  of  the  gaols  of  our  said  lady  the  Queen,  for 
the  said  oo.unty  of  Tipperary,  and  all  and  singular  the  further  and 
otherproceedingsofthe  said  Special  Sessions  of  Oyer  and  Terminer 
and  Greneral  Qsol  Delivery  are  adjourned  by  the  said  justices  and 
commissioners  until  the  morrow,  to  wit,  Friday,  the  22  nd  day  of 
September,  in  the  12  th  year  of  the  reign  aforesaid,  to  be  had  at 
the  tenth  hour  before  mid-day  of  the  said  day,  at  Glonmel  afore* 
said,  before  the  justices  and  commissioners  aforesaid,  to  do  further 
as  the  court  there  should  consider  and  so  forth ;  and  upon  the  said 
Friday,  the  22nd  day  of  the  said  month  of  September,  in  the  12th 
year  of  the  reign  aforesaid,  the  said  delivery  of  the  gaols  for  the 
said  county  of  Tipperary,  and  the  further  and  other  proceedings  of 
the  said  Special  Sessions  of  Oyer  and  Terminer  and  Graol  Delivery 
are  held  by  the  said  adjournment  for  the  said  county,  at  Glonmel 
aforesaid,  before  the  said  justices  and  commissioners  of  our  said 
lady  the  Queen.  [The  record  then  stated  the  several  further 
adjournments  of  the  court  until  the  day  of  arraignment.] 
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w.  S.  o^Brikn     And  therenpoD^  then  and  there^  on  the  said  Monday,  the  28th 

AHD  oTHBRfi,  ^j^y  ^f  jj^q  ^^  month  of  September,  in  the  12th  year  of  the  reign 

p.   ^     of  our  said  lady  the  Queen,  at  the  said  delivery  of  the  said  gaols 

Ths  Qusm.  aforesaid,  and  at  the  said  Sessions  of  Oyer  and  Terminer  and  Goal 

H' hPrmiOH    ^^^"^^  ^®1<1  ^y  til®   said   adjournment  for  the  said   county, 
at  Glonmel,  before  the  said  justices  and  commissioners  of  our 
sovereign  lady  the  Queen,  comes  the  said  W.  S.  O'Brien,  in 
bro*^to  the   ^®  proper  person,  in  the  custody  of  R.  Pennefather,  Esq.,  High 
b,r!*^  Sheriff  of  the  county  of  Tipperary,  to  whose  custody  the  aforesaid 

W.  S.  O'B.,  for  the  cause  aforesaid,  was  before  that  time  com- 
Appaannce.      mitted,  and  the  said  W.  S.  0*B.  being  brought  to  the  bar  of 
the  court  here,  in  his  proper  person  and  he  the  said  W.  S. 
O'B.  having  heard  the  indictment  aforesaid  read,   and  forth- 
with concerning  the  treasons  in  the  indictment  aforesaid  above 
specified  and   charged,  upon    being  asked   how  he    the    said 
W.  S.  O'B.  would  acquit  himself  wiereof,  he  the  said   W.   S. 
O'B.  says  that  he  ought  not  to  be  compelled  now  to  answer  the 
same,  because  he  saith  that  by  the  indictment  aforesaid  he  the 
PiraofalMto-    gaid  w,  g,  O'B.  is  charged  and  indicted  for,   amongst  other 
°*^°^  things,  compassing,  imagining  and  intending  to   put  our  lady 

the  Queen  to  death,  and  that  by  the  statutable  enactments 
in  that  case  made  and  provided,  and  now  in  force  in  this  realm, 
every  person  indicted  for  compassing,  imagining  and  intending 
death  or  destruction  to  our  lady  the  Queen,  is  entitled  to 
have  delivered  to  him,  ten  days  before  his  trial,  and  in  pre- 
sence of  two  or  more  credible  witnesses,  a  copy  of  the  indict- 
ment, and  at  the  same  time  a  list  of  the  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  said  indictment,  mentioning 
the  names,  professions,  and  places  of  abode  of  the  said  witnesses, 
and  the  said  W.  S.  O^B.  says  that  the  indictment  aforesaid  was 
found  a  true  bill  of  the  jurors  aforesaid  on  Thursday,  the  21st  day 
of  September  instant,  and  that  on  the  said  Thursday,  the  21st  of 
September  instant,  a  copy  of  the  said  indictment  was  delivered  to 
him  the  said  W.  S.  O'B.  in  open  court,  but  that  no  list  of  the  wit- 
nesses, or  of  any  witnesses  or  witness,  to  be  produced  on  the  trial 
for  proving  the  said  indictment  was  then,  or  at  any  time  since,  deli- 
vered to  him  the  said  W.  S.  O'B.,  and  the  said  W.  S.  O'B.  says 
that  ten  days  have  not  elapsed  since  the  delivery  to  him  the  said 
W.  S.  O'B.  of  the  indictment  aforesaid  [in  Macmanus's  case  the 
plea  referred  in  terms  to  the  statute  of  7th  Anne,  and  also  named 
the  non-delivery  of  a  list  of  the  jurors],  and  this  he  the  said 
W.  S.  O'B.  is  ready  to  verify,  wherefore  he  prays  judgment,  and 
that  he  may  not  b6  compelled  now  to  answer  the  said  indictment, 
and  so  forth. 
Demurrer  to  And  thereupon  the  Bight  Honourable  James  Henry  Monahan, 
plea  of  abate-  Attorney- General  for  our  said  lady  the  Queen,  who  for  our  said 
™'°^  lady  the  Queen  prosecutes  in  this  behalf,  to  the  said  plea  of  the 

said  W.  S.  O'B.  by  him  above  pleaded  saith,  that  the  same  and  the 
matters  therein  contained  in  manner  and  form  as  the  same  are 


CRtMlKAL  XA  W  CASES.  87 1 

above  pleaded  and  set  forth  are  not  sufficient  in  law  to  prevent  the  w.  &  O'Bitmr 
said  W.  S.  (yS.  from  being  now  compelled  to  answer  the  said  ^^  <»hbb% 
indictment,  and  this  he  the  said  James  Henry  Monahan,  who  pro-     "  ^^^ 
secntes  as  aforesaid,  is  readv  to  verify.     Wherefore  for  want  of  a  Tbk  Qubbh. 
sufficient  plea  in  this  behalf  he  the  said  James  Henry  Monahan    b^TTZ^ 
for  our  said  lady  the  Queen  prays  judgment,  and  that  the  said     ^ 
W.  S.  (yB.  may  be  compelled  now  to  answer  the  said  indictment; 
and  the  said  W.  S.  O'B.  saith  that  his  said  plea  by  him  above  Joinder, 
pleaded,  and  the  matters  therein  contained  in  manner  and  form  as 
the  same  are  above  pleaded  and  set  forth  are  sufficient  in  law  to 
prevent  the  said  W.  S.  O^B.  from  being  compelled  now  to  answer 
the  said  indictmefit,  and  the  said  W.S.  O'B.  is  ready  to  verify  and 
prove  the  same  as  the  said  court  here  shall  direct.     Wherefore, 
inasmuch  as  the  said  James  Henry  Monahan,  for  our  said  lady  the 
Queen,  hath  not  answered  the  said  plea,  nor  hitherto  in  any 
manner  denied  the  same,  the  said  W.  S.  O'B.  prays  judgment,  and 
that  he. may  not  be  compelled  now  to  answer  the  said  indictment. 
Whereupon  all  and  singular  the  premises  being  seen  and  by  the  judgment  of 
court   here    fully    understood,    it   ia   ordered,    considered,   and '••pon<l*n» 
adjudged  by  the  court,  that  the  said  plea  above  pleaded  by  the  °""'"' 
said  W .  S.  CyB.  in  manner  and  form  aforesaid,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to  prevent  the  said 
W.  S.  O^B.  from  being  compelled  now  to  answer  the  said  indict- 
ment, and  that  the  said  W.  S.  CKB.  do  now  answer  the  said 
indictment.     And  the  said  W .  S.  CV B.  being  then  and  there  again  pIm  of  not 
asked  how  he  the  said  W.  S.  O^B.  would  acquit  himself  thereof,  s«^i^* 
saith  he  is  not  guilty  of  the  treasons  in  the  indictment  aforesaid 
above  specified  and  charged,  or  any  of  them,  and  thereof  for  good 
and  ill  he  puts  him  on  the  country,  and  so  forth.    And  the  said 
James  Henry  Monahan,  Attorney-General  of  our  said  lady  the 
Queen,  who  for  our  said  lady  the  Queen  in  this  behalf  prosecutes, 
doth  the  like,  and  so  forth.     Whereupon  the  said  sheriff  of  the  Award  of 
county  of  Tipperary  is  by  the  court  here  commanded  that  he  cause  ^""'^ 
immediately  to  come  before  the  justices  and  commissioners  afore- 
said at  the  said  sessions  of  Oyer  and  Terminer  aforesaid,  at  Glon- 
mel  aforesaid,  a  jury  of  honest  and  lawfrd  men  of  the  body  of  the 
said  county  and  so  forth,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  of  no  affinity  to  the  said  W.  S.  O^B., 
to  recognise  upon  their  oath  whether  the  said  W.  S.  CVB.  be 
guilty  of  the  treasons  in  the  said  indictment  above  charged  and 
specified,  or  any  of  them,  or  not  guilty,  and  so  forth.    Because  as 
weU  the  said  W.  S.  O^B.  as  the  said  James  Henry  Monahan, 
Attorney-General  of  our  said  lady  the  Queen,  who  for  our  said  lady 
the  Queen  in  this  behalf  prosecutes,  have  put  themselves  thereof 
upon  that  jury :  and  the  jurors  of  that  jury  by  the  said  sheriff  of  the 
said  county  for  this  purpose  empannelled,  and  here  returned,  being 
called,  thereupon  come. — (The  record  of  Mr.  O^Brien's  case  stated  Challmge  to 
a  challenge  to  the  array,  on  the  ground  that  there  was  not,  at      ""^^ 
the  time  of  arraying  the  panel,  a  juror's  book  for  the  county  of 
Tipperary  for  the  current  year  (1848)  in  existence,  contrary  to  the 
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W.  s.  O'Bfim  statutable  enactments  in  that  behalf^  and  that,  notwithstanding  the 
^^tmoR^*  sheriflf  had  not  returned  the  panel  from  the  juror's  book  for  the 
p,     *     preceding  year,  and  that  the  sheriff  had  arrayed  and  returned  the 
Thb  Qukbn.   panel  partiailly  and  unindifferently,  with  a  view  and  intention  to 
BiahlnatoH.    ^^3^^^  ^^^  prejudice  the  said  W.  S.  0*B.  in  his  trial  in  this  case, 
and  then  stated  a  plea  by  the  Attorney- Greneral  negativing  the 
material  allegations  of  the  challenge,  the  joinder  of  issue,  appoint- 
ment of  triers,  and  their  finding  against  the  challenge,  and  its 
disallowance  by  the  court.   The  record  then  averred  the  swearing 
of  ten  jurors,  the  peremptory  challenge  by  W.  S.  (VB.  of  twenty 

Spors,  and  afterwards  the  peremptory  challenge  of  Southcote 
ansergh,  another  juror,  the  disallowance  of  the  twenty-first 
peremptory  challenge,  and  the  swearing  of  the  remainder  of  the 
jury,  and  then  proceeded  as  follows  :) — 

And  the  jurors  of  the  said  jury  so  empannelled  as  aforesaid, 
being  duly  elected,  returned  and  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  the  indictment  aforesaid  above  speci- 
fied and  charged,  do  say,  upon  their  oath  aforesaid,  that  he  the 
said  W.  S.  O'B.  is  guiltv  of  the  treason  in  the  said  first  count 
of  the  indictment  aforesaid  above  specified  and  charged  and  alleged 
against  him  the  said  W.  S.  (VB.  in  the  first  said  count  thereof. 
(The  record  then  stating  in  like  manner  a  finding  of  guilty  on  the 
second,  third,  fourth  and  fifth  counts,  proceeded  as  follows :) — 

And  the  jurors  aforesaid  do  further  say,  upon  their  oath  afore- 
said, that  the  said  W.  §.  CVB.  is  not  guilly  of  the  treason  in  the 
said  sixth  count  of  the  indictment  above  specified  and  charged, 
in  manner  and  form  as  the  same  is  charged  and  alleged  against 
him  the  said  W.  S.  CB.,  in  the  said  sixth  count  thereof,  upon 
which  it  is  demanded  of  him  the  said  W.  S.  O'B.,  whether 
he  now  hath  anything  to  say  for  himself,  wherefore  the  said 
justices  and  commissioners  ought  not,  upon  the  premises  and 
verdict  aforesaid,  to  proceed  to  judgment  against  him  the  said 
W.  S.  O'B.  for  the  said  treasons  in  the  said  first,  second,  third, 
fourth  and  fifth  counts  of  the  said  indictment  above  specified  and 
alleged,  who  nothing  ftirther  says  than  he  had  before  said.  Where- 
upon all  and  singular  the  premises  being  seen,  and  by  the  said 
justices  and  commissioners  here  fully  understood,  it  is  con- 
sidered and  adjudged  by  the  court  here,  that  he  the  said  W.  S.  CB. 
for  the  treasons  in  the  said  first  count  of  the  said  indictment 
above  specified  and  charged,  be  taken  from  the  bar  of  the  court, 
where  he  now  stands,  to  the  place  from  whence  he  came,  the  gaol, 
and  that  he  be  thence  drawn  on  a  hurdle  to  the  place  of  execution, 
and  that  he  be  there  hanged  by  the  neck  until  he  be  dead,  and  that 
afterwards  his  head  shall  be  severed  from  his  body,  and  his  body  be 
divided  into  four  quarters,  to  be  disposed  of  as  Her  Majesty  shall 
think  fit.  And  it  is  further  considered  and  adjudged,  &c.  [Setting 
out  a  separate  judgment  of  death  and  execution  upon  the  second, 
third,  fourth  and  fifth  counts.]  And  it  is  further  considered  by  the 
court  here,  that  he  the  said  W.  S.  CVB.  for  the  said  treason  in  the 
said  sixth  count  of  the  said  indictment  above  specified  and  charged 
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go  thereof  without  a  day,  and  so  forth. Upon  this  record  the  w.  s.  O'Brien 

following  errors  were  assigned  on  the  part  of  Mr.  (yBrien — ^the  -^^^  ^ob*^ 
errors  assigned  in  the  other  cases  being  substantially  the  same : —  p^ 

And  now,  that  is  to  say  on  Friday,  the  17th  day  of  November,    The  Qubeh. 
in  this  same  term,  comes  the  said  William  Smith  O^Brien  into  the       j^J^^aon 
court  of  our  lady  the  Queen,  before  the  Queen  herself,  in  his  pro-     ^ 
per  person,  in  the  custody  of  Richard  Pennefather,  Esq.,  high 
sheriff  of  the  said  county  of  Tipperary,  by  virtue  of  a  writ  of 
habeas  corpus  duly  issued  in  that  behalf,  and  immediately  says  that 
in  the  record  and  proceedings  aforesaid,  and  also  in  the  giving  of 
the  judgments  aforesaid,  there  is  manifest  error  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  judgment  was  given 
upon  the  record  aforesaid  for  our  said  lady  the  Queen,  whereas 
by  the  law  of  this  realm  judgment  ought  to  have  been  given 
thereupon  for  the  said  W.  S.  O^B.,  and  against  our  said  lady 
the   Queen;   and   therefore  in   that  there  is  a  manifest   error. 
There  is  error  also  in  this,  to  wit,  that  it  does  not  appear  by  the  Awignment  of 
record  aforesaid  that  the  parties  aforesaid  by  whom  said  indictment  •"**"• 
was  taken,  and  before  whom  the  said  was  tried,  were  duly  autho- 
rized in  that  behalf  to  take  or  try  the  same ;  and  therefore  in 
that  there  is  manifest  error.     There  is  error  also  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  the  letters  patent  in 
said  record  mentioned,  appointing  and  nominating  justices  and 
commissioners  of  Oyer  and  Terminer  and  Gaol  Delivery  for  the 
said  county  of  Tipperary,  were  directed  to  the  justices  by  whom 
the  said  indictment  was  taken,  and  others  in  said  letters  patent 
named ;  but  it  does  not  appear  in  or  by  said  record,  that  any 
power  or  jurisdiction  was  given  to  any  number  of  the  justices  and 
commissioners  to  whom  the-aaidr  letters  patent  were  directed  less 
than  the  whole  number  of  said  justices  and  commissioners  to  take 
indictments,  or  to  hear  and  determine  the  offences  in  said  indict- 
ment charged  ;  and  yet,  by  the  record  aforesaid,  it  appears  that 
said  indictment  was  taken  by  and  tried  before  three  only  of  the 
justices  and  commissioners  to  whom  the  said  letters  patent  were 
directed ;  and  therefore  in  that  there  is  manifest  error.     There  is 
error  also  in  this,  to  wit,  that  it  does  not  appear  by  the  record 
aforesaid,  that  the  justices  aforesaid,  by  whom  the  said  indictment 
was  taken,  were  duly,  or  at  all,  in  manner  by  law  required,  assigned 
to  hear  and  determine  offences  within  the  said  county  of  Tipperary, 
or  to  deliver  the  gaols  of  said  county,  and  therefore  in  that  there 
is  manifest  error.     There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  record  aforesaid,  that  the  said  indictment  was 
found  by  the  jurors  aforesaid  a  true  bill  by  and  upon  the  oaths 
and  testimony  of  two  lawful  witnesses,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided;  and  therefore  in 
that  there  is  manifest  error.     There  is  error  also  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  judgment  was  given 
for  our  said  lady  the  Queen  against  the  said  W.  S.  (VB.  upon  each 
and  every  of  the  first  five  counts  of  the  said  indictment,  whereas 
by  the  laws  of  this  realm  judgment  should  have  been  given  for  the 
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w.  8.  O'Brikn  said  W.  S.  0*B.  apon  each  of  said  five  counts,  each  of  said  first  five 
^Miw^  counts  being  insufficient  in  law  to  warrant  judgment  thereon  for 
„.  our  said  lady  the  Queen  against  the  said  W.  S.  O'B.  ;  and  there- 

TuB'QuKBir.  fore  in  that  there  is  manifest  error.  There  is  also  error  in  this, 
Bigh'i^^eaiam,  ^  ^**  ^^^  judgment  was  given  for  our  said  lady  the  Queen  upon 
the  demurrer  put  in  by  Her  Majesty^s  Attorney-General  to  the 
plea  pleaded  by  the  said  W.  S.  O^B.  aforesaid,  whereby  the  said 
W.  S.  O'B.  prayed  judgment  whether  he  should  be  compelled 
thereon  to  answer  the  said  indictment ;  whereas  by  the  laws  of 
this  realm  judgment  should  have  been  given  upon  said  demurrer- 
for  the  said  W.  S.  O^B. ;  and  therefore,  in  that  there  is  manifest 
error.  There  is  error  also  in  this,  that  by  the  record  aforesaid,  it 
appears  that  a  copy  of  the  said  indictment  aforesaid  was  not  de- 
livered to  him  the  said  W.  S.  O'B.,  ten  days  before  his  trial 
upon  said  indictment,  pursuant  to  the  statutable  enactments  in  that 
Aiwgmnaat  of  behalf  made  and  provided,  and  therefore  in  that  there  is  manifest 
error.  There  is  error  also  in  this,  to  wit,  that  by  the  record  afore- 
said, it  appears  that  no  list  of  the  witnesses,  or  of  any  witness  or 
witnessses  to  be  produced  on  the  trial  for  proving  the  said  indict- 
ment, was  delivered  to  him  the  said  W.  S.  O^B.  ten  days  before 
his  trial  upon  the  indictment  aforesaid,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided;  and  therefore 
in  that  there  is  manifest  error.  There  is  error  also  in  this, 
to  wit,  that  it  does  not  appear  by  the  record  aforesaid,  that 
any  precept  or  writ  for  the  return  of  the  jurors  who  passed 
upon  him  the  said  W.  S.  O'B.,  was  in  that  behalf  issued  to 
the  sheriff  of  the  said  county  of  Tipperaiy;  and  therefore  in 
that  there  is  manifest  error.  There  is  error  also  in  this,  to 
wit,  that  it  appears  by  the  record  aforesaid,  that  the  venire 
facias  juratores  awarded  to  the  sheriff  of  the  said  county  of 
Tipperary  by  the  justices  aforesaid,  was  not  a  proper  venire 
facias  juratores  in  that  behalf,  and  conformable  to  the  statutable 
enactments  in  such  case  made  and  provided ;  and  therefore  in  that 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  by 
the  record  aforesaid,  it  appears  that  the  challenge  of  him  the  said 
W.  S.  (yB.,  to  Southcote  Mansergh,  one  of  the  jurors  aforesaid, 
who  passed  upon  him  the  said  W.  S.  CVB.,  on  the  indictment 
aforesaid,  was  disallowed  by  the  said  justices  and  commissioners ; 
whereas  by  the  laws  of  this  realm,  said  last  mentioned  challenge 
ought  to  have  been  allowed;  and  therefore  in  that  there  is 
manifest  error.  [The  above  passage  was  omitted  in  Mr. 
MacManus's  case.]  There  is  also  error  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  the  verdicts  above 
given  upon  the  said  first  four  counts  of  the  said  indictment 
respectively,  or  any  of  them,  were  or  was  formed  upon  the  oaths 
and  testimony  of  two  lawful  witnesses;  and  therefore  in  that 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  it  was  demanded  of 
him  the  said  W.  S.  O'Brien,  in  manner  in  like  cases  used  and 
accustomed,  and  by  law   required,   what  he  had  to   say  why 
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go  thereof  without  a  day,  and  so  forth. Upon  this  record  the  W.  s.  O'Brien 

following  errors  were  assigned  on  the  part  of  Mr.  O'Brien — ^the  ^""^  others, 
errors  assigned  in  the  other  cases  being  substantially  the  same  : —         „. 

And  now,  that  is  to  say  on  Friday,  the  17th  day  of  November,    The  Queen. 
in  this  same  term,  comes  the  said  William  Smith  O'Brien  into  the        jTZLiOH 
court  of  our  lady  the  Queen,  before  the  Queen  herself,  in  his  pro-     ^ 
per  person,  in  the  custody  of  Richard  Pennefather,  Esq.,  high 
sheriff  of  the  said  county  of  Tipperary,  by  virtue  of  a  writ  of 
habeas  corpus  duly  issued  in  that  behalf,  and  immediately  says  that 
in  the  record  and  proceedings  aforesaid,  and  also  in  the  giving  of 
the  judgments  aforesaid,  there  is  manifest  error  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  judgment  was  given 
upon  the  record  aforesaid  for  our  said  lady  the  Queen,  whereas 
by  the  law  of  this  realm  judgment  ought  to  have  been  given 
thereupon  for  the  said  W.  S.   O'B.,  and  against  our  said  lady 
the   Queen;   and  therefore  in   that  there  is  a  manifest  error. 
There  is  error  also  in  this,  to  wit,  that  it  does  not  appear  by  the  Assignment  of 
record  aforesaid  that  the  parties  aforesaid  by  whom  said  indictment  •"**"• 
was  taken,  and  before  whom  the  said  was  tried,  were  duly  autho- 
rized in  that  behalf  to  take  or  try  the  same ;  and  therefore  in 
that  there  is  manifest  error.     There  is  error  also  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  the  letters  patent  in 
said  record  mentioned,  appointing  and  nominating  justices  and 
commissioners  of  Oyer  and  Terminer  and  Gaol  Delivery  for  the 
said  county  of  Tipperary,  were  directed  to  the  justices  by  whom 
the  said  indictment  was  taken,  and  others  in  said  letters  patent 
named ;  but  it  does  not  appear  in  or  by  said  record,  that  any 
power  or  jurisdiction  was  given  to  any  number  of  the  justices  and 
commissioners  to  whom  the  said  letters  patent  were  directed  less 
than  the  whole  number  of  said  justices  and  commissioners  to  take 
indictments,  or  to  hear  and  determine  the  offences  in  said  indict- 
ment charged ;  and  yet,  by  the  record  aforesaid,  it  appears  that 
said  indictment  was  taken  by  and  tried  before  three  only  of  the 
justices  and  commissioners  to  whom  the  said  letters  patent  were 
directed ;  and  therefore  in  that  there  is  manifest  error.     There  is 
error  also  in  this,  to  wit,  that  it  does  not  appear  by  the  record 
aforesaid,  that  the  justices  aforesaid,  by  whom  the  said  indictment 
was  taken,  were  dtdy,  or  at  all,  in  manner  by  law  required,  assigned 
to  hear  and  determine  offences  within  the  said  county  of  Tipperary, 
or  to  deliver  the  gaols  of  said  county,  and  therefore  in  that  there 
is  manifest  error.     There  is  error  also  in  this,  to  wit,  that  it  does 
not  appear  by  the  record  aforesaid,  that  the  said  indictment  was 
found  by  the  jurors  aforesaid  a  true  bill  by  and  upon  the  oaths 
and  testimony  of  two  lawful  witnesses,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided ;  and  therefore  in 
that  there  is  manifest  error.     There  is  error  also  in  this,  to  wit, 
that  by  the  record  aforesaid  it  appears  that  judgment  was  given 
for  our  said  lady  the  Queen  against  the  said  W.  S.  O^B.  upon  each 
and  every  of  the  first  five  counts  of  the  said  indictment,  whereas 
by  the  laws  of  this  realm  judgment  should  have  been  given  for  the 
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w.  8.  0*Btiii»  said  W.  S»  CVB.  upon  eaoli  of  said  five  coants,  each  of  said  first'five 
^iN  rawT*^  counts  being  insufficient  in  law  to  warrant  judgment  thereon  for 
„."°^     our  said  lady  the  Queen  against  the  said  W.  S.  O^B.  ;  and  there- 
Thb  Quebn.   fore  in  that  there  is  manifest  error.     There  is  also  error  in  this, 
Sigk^^eaion.  *^  ^^'  ^^*  judgment  was  given  for  our  said  lady  the  Queen  upon 
the  demurrer  put  in  by  Her  Majesty's  Attorney-General  to  the 
plea  pleaded  by  the  said  W.  S.  O'B.  aforesaid,  whereby  the  said 
W.  S.  (yB.  prayed  judgment  whether  he  should  be  compelled 
thereon  to  answer  the  said  indictment ;  whereas  by  the  laws  of 
this  realm  judgment  should  have  been  given  upon  said  demurrer 
for  the  said  W.  S.  O'B. ;  and  therefore,  in  that  there  is  manifest 
error.     There  is  error  also  in  this,  that  by  the  record  aforesaid,  it 
appears  that  a  copy  of  the  said  indictment  aforesaid  was  not  de- 
livered to  him  the  said  W.  S.  O'B.,  ten  days  before  his  trial 
upon  said  indictment,  pursuant  to  the  statutable  enactments  in  that 
AssignmaDt  of   behalf  made  and  provided,  and  therefore  in  that  there  is  manifest 
errors.  error.     There  is  error  also  in  this,  to  wit,  that  by  the  record  afore- 

said, it  appears  that  no  list  of  the  witnesses,  or  of  any  witness  or 
witnessses  to  be  produced  on  the  trial  for  proving  the  said  indict- 
ment, was  delivered  to  him  the  said  W.  S.  O'B.  ten  days  before 
his  trial  upon  the  indictment  aforesaid,  pursuant  to  the  statutable 
enactments  in  such  case  made  and  provided;  and  therefore 
in  that  there  is  manifest  error.  There  is  error  also  in  this, 
to  wit,  that  it  does  not  appear  by  the  record  aforesaid,  that 
any  precept  or  writ  for  the  return  of  the  jurors  who  passed 
upon  him  the  said  W.  S.  O'B.,  was  in  that  behalf  issued  to 
the  sheriflF  of  the  said  county  of  Tipperary;  and  therefore  in 
that  there  is  manifest  error.  There  is  error  also  in  this,  to 
wit,  that  it  appears  by  the  record  aforesaid,  that  the  venire 
facias  juratores  awarded  to  the  sheriff  of  the  said  county  of 
Tipperary  by  the  justices  aforesaid^  was  not  a  proper  venire 
facias  jv/ratores  in  that  behalf,  and  conformable  to  the  statutable 
enactments  in  such  case  made  and  provided ;  and  therefore  in  that 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  by 
the  record  aforesaid,  it  appears  that  the  challenge  of  him  the  said 
W.  S.  O'B.,  to  Southcote  Mansergh,  one  of  the  jurors  aforesaid, 
who  passed  upon  him  the  said  W.  S.  O^B.,  on  the  indictment 
aforesaid,  was  disallowed  by  the  said  justices  and  commissioners ; 
whereas  by  the  laws  of  this  realm,  said  last  mentioned  challenge 
ought  to  have  been  allowed;  and  therefore  in  that  there  is 
manifest  error.  [The  above  passage  was  omitted  in  Mr. 
MacManus's  case.]  There  is  also  error  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  the  verdicts  above 
given  upon  the  said  first  four  counts  of  the  said  indictment 
respectively,  or  any  of  them,  were  or  was  formed  upon  the  oaths 
and  testimony  of  two  lawful  witnesses;  and  therefore  in  that 
there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  that  it 
does  not  appear  by  the  record  aforesaid,  that  it  was  demanded  of 
him  the  said  W.  o.  O'Brien,  in  manner  in  like  cases  used  and 
accustomed,  and  by  law  required,  what  he  had  to  say  why 
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ezebntion  should  not  be  awarded  against  him ;  and  therefore  in  W.  S.  O'BRm 
that  there  is  manifest  error.  There  is  error  alpo  in  this,  to  wife,  ^JS?  bmo^** 
that  the  process  and  proceedings  aforesaid,  in  manner  and  form  as  «. 

the  same  are  above  set  forth,  are  not  sufficient  in  law  to  warrant  Tbx  Qubv. 
the  judgments  aforesaid  given  against  him  the  said  W.  S.  (yB. ;  ^,-^j^^J^^^ 
and  therefore  in  that  there  is  manifest  error ;  and  the  said  W.  8. 
O'Brien  prays  that,  for  the  errors  aforesaid^  and  divers  other 
errors  in  the  records  and  proceedings  aforesaid,  the  judgment 
aforesaid  may  be  reversed,  annulled,  and  altogether  holden  for 
naughty  and  that  he  said  W.  S.  O'Brien  may  be  restored  to 
all  things  which  he  hath  lost  by  the  judgment  aforesaid,  and  ' 
BO  forth. 

The  points  noted  for  argument  in  Mr.  W.  S.  O'Brien's  case  [the 
points  relied  on  in  the  other  cases  being,  with  the  exception  of  the 
question  of  the  validity  of  the  challenges  and  non-delivery  of  a  Ust 
of  the  jurors,  the  same]  were  : — 

1st.  That  the  caption  is  insufficient,  as  it  does  not  show  that  Points  for 
the  justices  before  whom  the   Special   Sessions  of   Oyer  and  "ff*""'*' 
Terminer  and  general  Gaol  Delivery  for  the  county  of  Tipperary 
was  held,  had  due  authority  in  that  behalf  to  hold  said  sessions, 
or  to  take  or  try  the  indictment  on  which  the  plaintiff  in  error 
was  convicted. 

2nd.  That  the  five  counts  on  which  the  plaintiff  in  error  was 
convicted  are  insufficient  in  law  to  support  the  judgment  thereon 
given,  inasmuch  as  the  offences  charged  therein  are  not  treason 
in  Ireland. 

8rd.  That  if  they  be  treason,  yet  the  said  several  five  counts  are 
insufficient  in  law  to  support  said  judgment  for  not  charging  the 
offence  in  the  words  of  the  statutes — for  not  expressly  assuming 
that  the  war  therein  respectively  mentioned  was  levied  in  Ireland 
— and  for  concluding  against  the  form  of  the  stcdute,  in  place  of 
against  the  form  of  the  statutes^  &c. 

4th.  That  the  judgment  on  the  demurrer  to  the  declinatory 
plea,  pleaded  by  the  plaintiff  in  error,  should  have  been  given  for 
him  and  not  for  the  crown. 

5th.  That  there  was  a  mis-trial,  inasmuch  as  it  appears  from 
the  record  that  the  plaintiff  in  error  had  not  delivered  to  him 
a  copy  of  the  indictment  and  a  list  of  the  witnesses  ten  days  before 
his  trial,  pursuant  to  the  statutable  enactments  in  such  case  made 
and  provided. 

6th.  That  the  process  under  which  the  jury  was  returned  who 
tried  the  case  was  insufficient  and  informal,  as  the  writ  of  venire 
facias  juratores,  under  which  the  jury  was  returned,  appears  to  have 
been  issued  by  virtue  of  a  bare  award,  and  not  as  it  ought  to  have 
been,  by  virtue  of  a  particular  precept ;  and,  moreover,  said  writ 
appears  not  to  have  been  in  the  form  directed  by  the  3  &  4 
Will.  4,  c.  91,  s.  10. 

7th.  That  the  challenge  to  the  juror,  Southcote  Mansergh, 
should  have  been  allowed. 

8th.  That  the  ''  allocutvs"  before  judgment,  entered  on  the 

2  c  2 
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W.  S.  O'BRiKti  record^  is  informal  and  insofficient  inlaw^  inasmncli  as  it  does  not 
.AND  OTHERS,  appear  thereby  that  the  plaintiff  in  error  was  asked  why  the  conrt 
„^     *     should  not  proceed  to  judgment  and  execution  against  him  upon 
Thb  Qubbm.  the  verdict  therein  mentioned. 


T~  Francis  A.  Fitzgerald,  for  the  plaintiff  in  error. — ^The  first  error 

^  to  which  I  shall  call  your  lordships'  attention  is,  that  these  sessions 

appear  to  have  been  holden  before  justices  not  appearing  by  the 
caption  with  any  certainty  to  have  any  jurisdiction  therefor.    The 
sessions  named  are  called  a  Special  Sessions  of  Oyer  and  Terminer 
and  General  Graol  Delivery,  holden  before  the  Bight  Honourable 
Francis   Blackburne,   Chief  Justice  of  Her  Majesty's  Court  of 
Chief  Plaoe,  in  Ireland ;    the  Bight  Honourable  John  Doherty, 
Chief  Justice  of  Her  Majestjr's  Court  of  Common  Pleas,  in  Ire- 
land ;  and  the  Bight  Honourable  Bichard  Moore,  fourth  Justice 
of  Her  Majesty's  Court  of  Chief  Place,  in  Ireland,  Justices  and 
Commissioners  of  Oyer  and  Terminer,  and  of  our  said  lady  the 
Queen,   within   the   said  county  of  Tipperary,   nomirated  and 
appointed,  &c.,  to  inquire  into,  hear  and  determine  all   and  all 
manner  of  treasons,  murders,  manslaughters,  burnings,  &c.  &c.,  and 
also  nominated  and  appointed  from  time  to  time,  as  need  shonld 
be,  to  deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said 
F.  A.  Fits-       county  of  Tipperary,  &c.  &c.,being  by  virtue  of  a  commission  under 
r"*ment  for     l®**®'^^  patent  of  our  said  lady  the  Queen  to  them  the  said  Frands 
the  plaintiffs  in  Blackbume,  John  Doherty,  and  Bichard  Moore,  and  others,  in 
error.  the  said  letters  named,  directed.     There  is  nothing  in  the  caption 

to  show  that  the  three  had  by  themselves  jurisdiction  to  hold  the 
sessions  (2  Hawk.  P.  C.  c.  25,  s.  119;  Bacon's  Abridg.  tit. 
Indictment,  I.)  :  every  caption  of  an  indictment  must  show  that 
it  was  taken  before  a  court  which  has  a  proper  jurisdiction ;  and 
especially  on  a  recent  authority,  I  admit  that  every  reasonable  in- 
tendment is  to  be  made  in  favour  of  the  caption,  and  that  the  conrt 
are  entitled  to  intend  that  anything  is  true,  which  though  omitted 
to  be  stated,  can  necessarily  be  inferred  from  what  is  mentioned ; 
but  it  cannot  go  any  further  than  that :  {Martin,  in  Error,  v.  The 
Queen,  3  Cox's  Crim.  Cas.  318.)  In2  Ha!e  P.C.167;  Bacon's Abr. 
tit.  Indictment,  I.,  the  same  thing  is  laid  down  with  the  reasons  of  it. 
'^It  hath  been  adjudged  that  it  is  not  necessary  for  the  caption  of  an 
indictment  taken  at  a  general  sessions  of  the  peace,  to  style  any  of 
them  of  the  quorum,  because  it  sufficiently  shows  that  some  of  them 
were  such,  by  showing  that  the  indictment  was  taken  at  a  general 
sessions."  What  a  general  sessions  is,  is  matter  of  law,  and  is  a  thing 
which  the  court  will  take  judicial  notice  of  (iJ.  v.  Oellers,  1  Sid.  367) ; 
there  the  first  objection  was  that  the  caption  was  ad  generalem 
sessionefnpads  before  such  justices,  without  stating  that  one  or 
more  of  them  were  of  the  quorum ;  but  that  objection  was  over- 
ruled by  the  court,  who  said,  "The  caption  is  good;  it  shall  be 
intended  that  one  or  more  of  them  were  of  the  quorum  "  (Comyn's 
Dig.  tit.  Justice  of  Peace,  b.  1 ;  Lambert,  873.)  In  2  Hawk, 
c.  25,  c.  118,  the  same  thing  is  laid  down.  The  only  intimation  of 
the  persons  in  this  case  before  whom  the  sessions  was  to  be  holden, 
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ezecation  should  not  be  awarded  against  him ;  and  therefore  in  W.  S.  0*BRm 
that  there  is  manifest  error.  There  is  error  also  in  this,  to  wit,  ^^^^^^' 
that  the  process  and  proceedings  aforesaid,  in  manner  and  form  as  «. 

the  same  are  above  set  forth,  are  not  sufficient  in  law  to  warrant  Th«  QuEsir. 
the  judgments  aforesaid  given  against  him  the  said  W.  S.  CB. ;  gig^^rMiou, 
and  therefore  in  that  there  is  manifest  error ;  and  the  said  W.  S. 
O^Brien  prays  that,  for  the  errors  aforesaid,  and   divers  other 
errors-  in  the  records  and  proceedings  aforesaid,  the  judgment 
aforesaid  may  be  reversed,  annulled,  and  altogether  holden  for  . 
naught,  and  that  he-  said  W.  S.  O'Brien  may  be  restored  to 
all  things  which  he  hath  lost  by  the  judgment  aforesaid,  and' 
BO  forth. 

The  points  noted  for  argument  in  Mr.  W.  S.  O'Brien's  case  [the 
points  relied  on  in  the  other  cases  being,  with  the  exception  of  the 
question  of  the  validity  of  the  challenges  and  non-delivery  of  a  list 
of  the  jurors,  the  same]  were  : — 

1st.  That  the  caption  is  insufficient,  as  it  does  not  show  that  ^olaiB  for 
the  iustices   before  whom  the   Special   Sessions   of   Oyer  and"^'™'"^ 
Teminer  and  general  Gaol  Delive,^  for  the  county  of  Ti^perary 
was  held,  had  due  authority  in  that  behalf  to  hold  said  sessions, 
or  to  take  or  try  the  indictment  on  which  the  plaintiff  in  error 
was  convicted. 

2nd.  That  the  five  counts  on  which  the  plaintiff  in  error  was 
convicted  are  insufficient  in  law  to  support  the  judgment  thereon 
given,  inasmuch  as  the  offences  charged  therein  are  not  treason 
in  Ireland. 

8rd.  That  if  they  be  treason,  yet  the  said  several  five  counts  are 
insufficient  in  law  to  support  said  judgment  for  not  charging  the 
offence  in  the  words  of  the  statutes — ^for  not  expressly  assuming 
that  the  war  therein  respectively  mentioned  was  levied  in  Ireland 
— ^and  for  concluding  against  the  form  of  the  statiUe,  in  place  of 
against  the  form  of  the  statutes,  &c. 

4th.  That  the  judgment  on  the  demurrer  to  the  declinatory 
plea,  pleaded  by  the  plaintiff  in  error,  should  have  been  given  for 
him  and  not  for  the  crown. 

5th.  That  there  was  a  mis-trial,  inasmuch  as  it  appears  from 
the  record  that  the  plaintiff  in  error  had  not  delivered  to  him 
a  copy  of  the  indictment  and  a  list  of  the  witnesses  ten  days  before 
his  trial,  pursuant  to  the  statutable  enactments  in  such  case  made 
and  provided. 

6th.  That  the  process  under  which  the  jury  was  returned  who 
tried  the  case  was  insufficient  and  informal,  as  the  writ  of  venire 
facias  juratores,  under  which  the  jury  was  returned,  appears  to  have 
been  issued  by  virtue  of  a  bare  award,  and  not  as  it  ought  to  have 
been,  by  virtue  of  a  particular  precept;  and,  moreover,  said  writ 
appears  not  to  have  been  in  the  form  directed  by  the  3  &  4 
Will.  4,  c.  91,  s.  10. 

7th.  That  the  chcdlenge  to  the  juror,  Southcote  Mansergh, 
should  have  been  allowed. 

8th.  That  the  ^^  allocutus*'  before  judgment,  entered  on  the 

2  c  2 
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W.  s.  O'Bbibv  judged  that  it  is  not  necessary  for  the  caption  of  an  indictment  taken 
AMD  oTHicRB,  ^^  ^  general  sessions  of  the  peace^  to  style  any  of  the  jastices  of  the 
"»  *^^     quorum,  because  it  sufficiently  shows  that  one  or  more  of  them  were 
Thb  Qdkbk.   such  by  showing  that  the  sessions  was  a  general  one/'     In  R.  v. 
^,  7~        Boyce  (4  Bur.  2086),  an  objection  somewhat  similar  was  made^ 
»y    feasom.  ^^^  ^^^  court  held  that  it  is  not  necessary  to  set  out  at  length  the 
commission  of  gaol  delivery :  that  is,  that  by  setting  out  that  it  was 
a  Commission  of  Oyer  and  Terminer,  and  that  it  was  the  Queen's 
Judges  who  were  there,  it  was  enough.     This  is  a  matter  in  which, 
if  there  was  a  want  of  jurisdiction,  the  prisoner  was  not  without 
remedy ;  for  if  the  prisoner  was  tried  by  persons  who  had  not  ju- 
risdiction, a  writ  of  error  might  have  been  brought  on  that  ground. 
The  letters  patent  might  have  been  produced ;  but  the  objection 
made  here  is  averring  against  the  record  itself,  and  the  court  are 
asked  to  find  that  what  is  alleged  by  the  record  is  false.     In  the 
case  of  Bice  a/nd  Hayes,  in  Error,  v.  The  Qiieen  (2  Cox's  Crim.  Cas. 
105),  in  this  court  in  1846 ;  and  in  the  case  of  Fogqrty,  in  Error, 
V.  The  Queen  (2  Cox's  Crim.  Cas.  105),  the  same  form  of  caption 
was  used,  and  no  such  objection  was  taken.     As  to  the  second 
ground  of  error,  that  the  five  counts  on  which  the  conviction  was 
had  are  not  sufficient  in  law,  Mr.  Fitzgerald' 8  argument  was  founded 
on  a  proposition  from  which  I  dissent,  that  the  treasons  in  this  case 
D.  Ljnch's       depended  on  the  stat.  of  Edw.  3.    The  treasons  here  are  all  treasons 
argument  fur     at  common  law :  (3  Inst.  9.)     In  2  Hale  P.  C.  189,  it  is  laid  down 
tiie  crown.    '    ^YiSit  "  if  an  ofienoe  were  high  treason  at  the  common  law,  and 
a  declarative  act  of  Parliament  declares  it  so,  as  the  statute  25 
Edw.  3,  de  proditorihue,  the  indictment  is  good,  with  a  conclusion 
contra  formam  etatuti,  or  without  such  conclusion.''     The  statute 
does  not  create  the  offence ;  it  declares  that  what  was  treason  at 
t;ommon  law  is  treason  :  (Coke  Litt.  141,  b.)     The  common  law  of 
England  was  received  into  Ireland  in  the  time  of  King  John,  so 
there  must  be,  under  any  circumstances,  a  well  charged  treason  at 
common  la^.     One  of  the  treasons  declared  in  the   Statute  of 
Edward  is,   ''if  a  man  do   levy  war  {igainst   the  king  in  his 
realm  : "  is  not  the  natural  construction  of  Poyning's  Law,  that 
certain  laws  were  found  good  and  useful  statutes  for  England,  and, 
therefore,  instead  of  passing  the  same  statutes  for  Ireland,  the 
Irish  Legislature  said,  we  will  take  them  as  applicable  to  Ire- 
land ;  that  is,  "  the  statute  passed  in  England  shall  be  in  force  in 
Ireland,  as  if  it  were  passed  in  Ireland   concurrently  with  the 
English  ?  "     [CRA.MPTON,  J. — ^What  do  you  say  is  the  meaning  of 
"  this  realm  "  in  this  indictment  ?]    The  venue  where  iihe  offence  is 
laid ;  Ireland  is  a  realm  of  the  Qneen.     It  is  objected  that  the 
words  of  this  indictment  do  not  follow  the  words  of  the  statute  of 
25  Edw.  3.     But  that  statute  did  not  mean  that  the  words  which 
define  the  offences  are  to  be  used  in  describing  the  offence.    It  has 
never  been  held  necessary,  according  to  the  course  of  precedents, 
to  take  up  the  words  ''  his  realm "  in  describing  the  offence  of 
levying  war  against  the  Queen.     The  precedent  in  Fost.  C.  L.  4-6, 
supports  my  argument,  and  that  indictment  was  held  sufficient : 
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hold^  that  if  your  plea  could  be  sustained,  there  could  be  a  post-  W.  s.  O'Bkirk 
ponement  as  to  one  count  and  not  as  to  all.]     It  is  also  laid  down  ^"'^  othbrb, 
that  ''  in  an  assize  by  three  coparceners,  if  the  tenant  claims  as  „ 

tenant  by  the  curtesy  of  the  whole,  and  prays  in  aid  of  one  of  the  Tuk  Qubbn. 
plaintifis  in  reversion  within  age,  and  hath  aid  of  him  by  which  — - 
the  parol  ought  to  demur  for  the  third  part,  that  belongs  to  the  *  '»««•<»• 
infant  and  not  for  the  rest,  yet,  because  the  assize  shall  not  be 
taken  by  parcels,  it  shall  demur  for  the  whole :  "  (Bac.  Abr.  tit. 
Infancy  and  Age,  L.  9.)  I  do  say  that  this  applies  more  strongly 
to  the  case  of  an  indictment.  [The  sixth  point  noterd  was  aban- 
doned.] The  seventh  point  is  the  peremptory  challenge.  The 
statute  of  1  &  2  Geo.  4  shows  that  then,  at  all  events,  the  party 
had  a  right  to  challenge  thirty-five  peremptorily ;  the  9  G-eo.  4, 
c.  54,  s.  9,  provides,  that  no  pei*son  arraigned  for  treason  or 
murder,  or  for  other  felony,  shall  peremptorily  challenge  more 
than  twenty.  As  the  law  then  stood,  petty  treason  was  not 
abolished,  and  I  would  submit  that  the  meaning  is,  that  it  enacted 
that  from  such  treasons  as  are  like  other  felonies,  the  right  to 
challenge  more  than  twenty  jurors  peremptorilv  is  taken  away,  and 
that  these  words,  from  their  collocation,  and  the  word  "  high'^  not 
being  added,  would  impart  that  it  only  referred  to  such  treasons 
and  not  to  high  treasons,  and  the  language  of  the  statute  of 
22  Hen.  8,  c.  14  (2  Hawk.  lib.  2,  c.  43,  p.  505),  would  seem  to 
import  that  such  meaning  was  in  the  mind  of  the  Legislature. 
The  eighth  point  is,  that  the  allocutus  is  bad,  that  the  demand  was 
not  whether  the  prisoner  had  anything  to  say  why  judgment  of 
death  or  execution  should  not  be  passed  upon  lum  :  {Bex  v.  Oeary, 
1  Show.  132  3  B.y.Speke,  3  ISalk.258 ;  B,jid Anonyrnoibs,  3  Mod.  265; 
R.  V.  Royce,  4i  Burr.  2086.)  In  capital  cases  the  prisoner  must 
always  be  asked  the  question.  It  is  an  essential  part  of  the  pro- 
ceeding :  (Com.  Dig.  tit.  Indictment,  N.)  The  precedents  are  all 
one  way  :  (1  Chit.  Cr.  L.  700.)  If  the  sentence  is  required  to  be 
entered  on  the  record,  is  not  this  the  most  material  pai-t  of  it  ? 

David  Lynch,  for  the  crown. — The  first  objection  to  which  I  shall  D.  Lyncirs 
advert  is  the  form  of  the  caption.  [Here  the  learned  council  read  the  Y^um^nt  f.* 
caption,  which  has  been  already  stated.]  Now  if  the  caption  went  ^  ®  cro''°- 
no  farther,  it  is  a  full  and  sufficient  caption ;  it  alleges  the  court 
at  which  the  indictment  was  found,  the  persons  who  composed  the 
court,  and  it  goes  on  to  aver  that  those  persons  were  nominated  and 
appointed  in  this  behalf.  What  more,  then,  is  required  ?  They  must 
aver  against  the  record,  if  they  say  there  is  a  want  of  jurisdiction  : 
what  is  relied  upon  for  the  plaintiffs  in  error  is,  that  the  justices 
were  appointed  by  letters  patent,  and  that  those  letters  patent  were 
directed  to  them  "  and  others.^'  I  shall  merely  refer  to  one  or  two 
authorities  to  show  that  this  caption  is  sufficient.  In  2  Hawk. 
P.  0.  lib.  2,  c.  25,  s.  119,  edit,  of  1824,  it  is  said,  "But  it  hath 
been  adjudged  that  it  is  sufficient  to  set  forth  that  it  (the  indict- 
ment) was  taken  before  J.  S.,a  coroner  in  the  county,  without  saying 
that  he  was  a  coroner  for  the  county,  for  that  cannot  but  be  in- 
tended ;  "  and  in  sect.  123,  Hawkins  says,  "  Yet  it  hath  been  ad- 
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W.  s.  O'Rbirn  judged  that  it  is  not  necessary  for  the  caption  of  an  indictment  taken 
AHDT  iiTHKits,  ^|j  ^  gencFal  sessions  of  the  peace^  to  style  any  of  the  justices  of  the 
IN  KRKOR,     quorum,  because  it  sufficiently  shows  that  one  or  more  of  them  were 
Tkb  Qukbn.   such  by  showing  that  the  sessions  was  a  general  one/'     In  X-  v. 
ry        Boyce  (4  Bur.  2086),  an  objection  somewhat  similar  was  made, 
iffi  htn»im,  ^^^  ^j^^  court  held  that  it  is  not  necessary  to  set  out  at  length  the 
commission  of  gaol  delivery :  that  is,  that  by  setting  out  that  it  was 
a  Commission  of  Oyer  and  Terminer,  and  that  it  was  the  Queen's 
Judges  who  were  there,  it  was  enough.     This  is  a  matter  in  which, 
if  there  was  a  want  of  jurisdiction,  the  prisoner  was  not  without 
remedy  \  for  if  the  prisoner  was  tried  by  persons  who  had  not  ju- 
risdiction, a  writ  of  error  might  have  been  brought  on  that  groaad. 
The  letters  patent  might  have  been  produced ;  but  the  objection 
made  here  is  averring  against  the  record  itself,  and  the  court  are 
asked  to  find  that  what  is  alleged  by  the  record  is  false.     In  the 
case  of  Bice  and  Hayes,  m  Error,  v.  The  Qiceen  (2  Cox's  Orim.  Cas. 
105),  in  this  court  in  1846 ;  and  in  the  case  of  Fogarty,  in  Error, 
V.  The  Queen  (2  Cox's  Crim.  Cas.  105),  the  same  form  of  caption 
was  used,  and  no  such  objection  was  taken.     As  to  the  second 
ground  of  error,  that  the  five  counts  on  which  the  conviction  was 
had  are  not  sufficient  in  law,  Mr.  Fitzgerald's  argument  was  founded 
on  a  proposition  from  which  I  dissent,  that  the  treasons  in  this  case 
D.  Lynch*8       depended  on  the  stat.  of  Bdw.  3.    The  treasons  here  are  all  treasons 
tti^umeiit  fur     at  common  law :  (3  Inst.  9.)     In  2  Hale  P.  C.  189^  it  is  laid  down 
the  crown.        ^]jj^^  a  -f  ^j^  offcnce  were  high  treason  at  the  common  law,  and 
a  declarative  act  of  Parliament,  declares  it  so,  as  the  statute  25 
Edw.  3,  de  proditorihus,  the  indictment  is  good,  with  a  conclusion 
ccmtra  formam  statniti,  or  without  such  conclusion."     The  statute 
does  not  create  the  offence  \  it  declares  that  what  was  treason  at 
common  law  is  treason  :  (Coke  Litt.  141,  b.)     The  common  law  of 
England  was  received  into  Ireland  in  the  time  of  King  John,  so 
there  must  be,  under  any  circumstances,  a  well  charged  treason  at 
common  law.     One  of  the  treasons  declared  in  the   Statute  of 
Edward  is,   ''if  a  man  do   levy  war  against  the  king  in  his 
realm : "  is  not  the  natural  construction  of  Poyning's  Law,  that 
certain  laWs  were  found  good  and  useful  statutes  for  England,  and, 
therefore,  instead  of  passing  the  same  statutes  for  Ireland,  the 
Irish  Legislature  said,  we  will  take  them  as  applicable  to  Ire- 
land ;  that  is,  '^  the  statute  passed  in  England  shall  be  in  force  in 
Ireland,  as  if  it  were  passed  in  Ireland  concurrently  with  the 
English  ?  "     [Cbampton,  J. — ^What  do  you  say  is  the  meaning  of 
"  this  realm  "  in  this  indictment  ?]    The  venue  where  the  offence  is 
laid ;  Ireland  is  a  realm  of  the  Queen.     It  is  objected  that  the 
words  of  this  indictment  do  not  follow  the  words  of  the  statute  of 
25  Edw.  3.     But  that  statute  did  not  mean  that  the  words  which 
define  the  offences  are  to  be  used  in  describing  the  offence.    It  has 
never  been  held  necessary,  according  to  the  course  of  precedents, 
to  take  up  the  words  "  his  realm "  in  describing  the  offence  of 
levying  war  against  the  Queen.     The  precedent  in  Post.  C.  L.4-6, 
supports  my  argument,  and  that  indictment  was  held  sufficient : 
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{Wais(m^8  ease,  32  St.  Tr.  19 ;  *.  756 ;  Thistlewood's  case,  33  St.  Tr.  w.  8.  O'Brtkh 
709.)     If  the  levying  in'Ireland  be  a  treason,  we  have  well  alleged  ^^^  othbm, 
a  levying  war  in  Ireland  against  the  Queen ;  the  uniform  course  of  «.     * 

precedents  and  of  practice  has  been  in  accordance  with  this  view   The  Qukeh. 
of  the  enactments.     It  is  contended  that  by  the  statutes,  as  they  jj.TT' 
now  stand  in  this  country,  the  prisoners  ought  to  have  had  ihe  privi- 
leges  of  the  statutes  of  William  and  Anne,  but  they  are  not  entitled 
to  any  such.     The  foundation  of  Mr.  Fitzgerald* sargmnent  has  been 
this,  that  the  36  Geo.  3,  regarding  the  treason  of  the  death  of  the 
Queen,  is  co-extensive  with  the  enactments  of  Edw.  3.    The  object 
of  the  statute  was  only  to  declare  such  portions  of  the  25  Edw.  3 
as  the  times  particularly  required ;  and  as  regards  the  provisions 
relating  to  overt  acts,  the  statute  of  Edw.  3,  before  the  passing  of 
36  G^o.  3,  applied  to  two  classes ;  it  embraced  both  the  acts  of 
compassing  and  the  causing  the  actual  death  of  the  sovereign — 
cases  where  the  consequences  of  the  act  would  be  the  causing  of 
the  death  of  the  sovereign:  (Fost.  Cr.  L.  194;   and  ib.  196.) 
Before  the  36  Geo.  3,  was  passed,  the  law  of  treasons  stood  by 
construction,  as  applicable  to  two  classes  of  offences— such  as  aimed 
at  the  person  of  the  sovereign,  and  such  as  by  their  consequences 
might  imperil  his  life :  ( WcUson^s  case,  32  St.  Tr.  579.)     What  the     - 
86  Geo.  3,  did,  was  merely  this,  to  take  those  acts  which  were  more 
plainly  acts  of  treason,  and  declare  that  the  stat.  of  25  Edw.  3,  D.  Lyncb^s 
applied  to  them.     The  title  of  the  act  of  57  Geo.  3,  c.  6,  is  ^'  An  •rgwment  for 
Act  to  make  perpetual  certain  parts  of  an  Act  of  the  Thirty- sixth  *  *  ^"^"' 
Year  of  His  present  Majesty,  for  the  Safety  and  Preservation  of 
His  Majesty's  Person  and  Government  against  Treasonable  and 
Seditious  Practices  and  Attempts,  and  for  the  Safety  and  Pre- 
servation of  the  Person  of  His  Royal  Highness  the  Prince  Regent 
a^inst  Treasonable  Practices  and  Attempts.^'     It  is  a  statute  ap- 
plying so  much  of  the  treasons  declared  as  shall  suffice  for  the 
preservation  of  the  person  of  the  sovereign ;  it  was  passed  to  pre- 
vent acts  against  the  person  of  the  sovereign,  which  we  know  at 
that  time  was  necessary,  and  that  was  plainly  the  meaning  of  it.    It 
was  referable  to  acts  personally  affecting  the  sovereign  ;  every  one 
of  its  provisions  were  directed  to  that  class  alone ;  every  one  of 
those  acts  were  treasons  by  the  stat.  of  Edw.  3,  but  it  is  not  co- 
extensive with  that  statute.      If  this  view  is  right,  the  whole 
argument  on  behalf  of  the  plaintiff  in  error  is  demolished,  for  there 
is  nothing  else  to  give  him  the  benefit  of  these  statutes.     Acts  had 
been  done  to  the  Prince  Regent  which  made  it  necessary  to  extend 
the  provisions  of  the  act  to  him,  to  extend  the  personal  protection 
to  him.     Does  not  that  show  that  the  Legislature  in  this  case  only 
regarded  ac.ts  relating  to  the  person  of  the  sovereign,  and  not  acts 
relating  to  the  majesty  of  the  sovereign  ?     Now  the  title  and 
preamble  of  the  late  act  of  11  &  12  Yict.  c.  12,  are  a  legislative 
interpretation  of  the  application  of  this  statute,  merely  to  cases 
of  personal  danger  to  the  sovereign  ;  the  36  Geo.  3,  only  applied 
to  such  treasons ;  it  left  uncovered  a  portion  of  the  statute  of 
25  Edw.  3  ;  leaving  other  cases  to  be  tried  and  adjudged  upon  the 
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W.s.  O'BBiKHTr.  688),  WaUon's  case  (32  St.  Tr.  1).    This  commission  is  in 
^u?BRRc«^  the  form  used  in  Ireland  directing  the  commissions  to  deliver  the 
9.     '     gaol  generally.     The  caption  states  that  the  session  of  Oyer  and 
The  QuBcir.  Terminer  was  held  before  the  Right  Honourable  Francis  Black- 
BighlrMtoH.  ^^^^^^  ^^^  Bight  Honourable  John    Doherty,   and  the   Bight 
Honourable  Bichard  Moore, '' justices  and  commissioners  of  our 
said  lady  the  Queen  of  Oyer  and  Terminer  within  the  said  county 
of  Tipperary,  nominated  and  appointed  to  inquire  into,  hear,  and 
determine  all  and  all  manner  of  treasons,  &c.,  within  the  said 
county  of  Tipperary,  as  well  against  the  peace,  &c.,  and  also  nomi- 
nated and  appointed  from  time  to  time,  as  need  should  be,  to 
deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said  counly  of 
Tipperary,  &oJ^    The  allegation  of  the  caption  here  is  that  th^e 
justices  were  nominated  and  appointed  to  do  a  certain  act,  and 
that  would  be  untrue  in  fact,  if  they  were  nominated  and  ap- 
pointed with  others  whose  concurrence  was  necessary  to  enable 
them  to  do  the  act ;   the  court  in  such  case  could  not  have  been 
held.     The  case  of  Leicester  v.  Hay  don  (Plow.  834),  was  different. 
It  appeared  that  the  commission  was  one  to  try  a  person  on 
an  indictment  described  by  it  to  have  been  found  before  fifteen, 
whereas  the  indictment  was,  in  reality,  only  found  before  eight. 
It  was  not  necessary  that  it  should  have  stated  here  before  whom 
Argoment  of     the  sessions  were  held :  it  would  have  been  enough  to  have  stated 
the  Attornej-    ^ii^t  they  were  held  before  commissioners  appointed  for  the  pur- 
enere  in        -pQ^Q  .  gji  fc^at  is  required  is  that  it  should  appear  by  fair  intend- 
ment that  the  commissioners  who  constituted  the  court  did,  in 
fact  do  what  they  had  authority  to  do.    It  is  impossible  to  contend 
that  these  three  justices  were  authorized  to  hear  and  determine 
offences  in  the  county  of  Tipperary,  if  they  were  only  authorized 
with  others.     No  precedents  can  be  referred  to  in  which  it  has 
been  held  necessary  to  introduce  the  quorum  clause.     The  next 
objection  urged  upon  this  record  is,  that  there  is  no  such  thing  in 
Ireland  as  the  treason  of  levying  war  against  the  Queen.    What  I 
submit  is  that  the  statute  of  25  £dw.  3  is  merely  declaratory  of 
what  the  common  law  was,  and  not  a  statute  creating  for  the 
first  time  or  declaring  any  new  treason  (2  Hale's  P.  0. 189) ;  and 
indictments  for  the  treasons  contained  in  the  statute  of  £dward 
concluding  without  the  words  contra  formam  statuti  would  be  good. 
I  admit  that  the  word ''  realm  "  in  the  stat.  of  Edward  did  not  mean 
Ireland,  and  that  up  to  that  time  it  was  called  ^'  the  land  of  Ireland,'' 
and  that  the  designation  of  the  sovereign  was  Lord  of  Ireland.   The 
fair  meaning  of  Poyning's  Law  is  that  those  acts  which  have  been 
passed  in  England  for  England  are  to  have  the  same  effects  in  Ire- 
land as  if  they  had  been  passed  there  for  Ireland.     In  some  of  the 
cases  concerning  the  Duke  of  Devonshire's  fisheries,  a  passage  in 
a  statute  mentioning  all  weirs  from  the  Trent  to  the  Medway  was 
held  to  apply  to  Ireland.     But  there  is,  in  the  statute  10  Hen.  7, 
c.  13,  a  legislative  declaration  that  levying  war  in  Ireland  is  treason. 
Upon  the  fair  construction  of  these  statutes  it  is  plain  that  levying 
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it  does  not  exclude^  it  includes^  Ireland^  and  gives  parties  indicted  W.  a  0*Brik» 

here  the  benefit  of  the  4th  section.     The  6  &  6  Vict.  c.  51,  does  ^"^^^"^ 

not  specifically  mention  Ireland ;  but  does  not  that  act  include  9, 

Ireland,  and,  if  so,  why  ?  Because  it  does  not  exclude  it.  The  statute   ThbQuebn. 

of  11  &  12  Vict.  c.  12,  is  an  act  to  assimilate  the  law ;  it  describes   ff^\r^a$on. 

a  doubt,  certainly,  whether  a  particular  part,  namely,  tiie  1st  section 

of  the  previous  statute,  extends  to  Ireland  ;  because,  as  to  the  ap» 

plicability  of  the  2nd,  3rd,  and  4th  sections  to  Ireland,  there  could 

be  no  doubt :  the  language  of  the  statute  rather  implies  that  the 

act  did  extend  to  Ireland.     Cases  have  been  cited  to  prove  that 

acts  to  make  perpetual  former  acts  do  not  extend  the  former  acts, 

but  those  cases,  being  decided  before  the  Union,  are  no  authority 

on  the  point.     The  statute  of  Yict.  did  not  merely  extend  the 

crime  to  Ireland,  but  also  the  benefits  of  the  previous  statute. 

The  doubt  mentioned  is  a  doubt  which  the  Legislature  manifestly 

thought  was  ill  founded ;  -  the  reason  it  omits  mentioning  the 

benefits  of  the  previous  statutes  is,  because  ther^  was  no  doubt 

about  the  provisions  respecting  them  being  in  force.      As  to 

the  validity  of  the  plea — ^it  is  said,  on  the  part  of  the  crown,  to 

be  a  mere  subject  of  motion ;  but,  if  not  by  plea,  the  party  has  no 

mode  of  enforcing  his  statutable  right.  Frosts s  case  (9  0.  &  P.  129), 

shows  that  if  we  had  not  pleaded  before  pleading  to  the  indictment, 

we  should  have  come  too  late  (p.  141  of  Gumey's  Rep.  of  Frost's 

case) ;   and  as  an  indictment  is  an  entire  thing,  if  the  prisoner 

could  not  be  called  on  to  plead  to  one  count,  he  could  not  be  called 

on  to  plead  to  the  others :  {Rex  v.  Gollins,  5  G.  &  P.  305.)  Even  if, 

as  is  said  by  the  counsel  for  the  crown,  the  plea  is  only  applicable 

to  the  6th  count,  the  act  gives  a  right  to  a  copy  of  the  whole  in^ 

dichnent ;  the  Attorney 'Qeneral  might,  if  he  had   chosen,  have 

entered  a  nolle  prosequi  on  that  count.     As  to  the  disallowance  of 

the  twenty -first  peremptory  challenge,  the  plaintiff  in  error  aught 

not  to  have  been  deprived  of  his  right  to  challenge  thirty-five 

jurors,  unless  it  has  been  clearly  taken  away ;  but  it  would  appear 

from  the  language  of  the  statute  that  the  privilege  was  taken  away 

only  from  the  inferior  kinds  of  treason. 

The  Attorney-Oeneral  [Monahan)    in   reply. — ^I  shall  take  up  Argument  of 
the  questions  in  this  case  in  the  same  order  in  which  they  have  *J*®  Attorney- 
been  argued  on  behalf  of  the   plaintiffs  in  error.      In  the  two  reply." 
cases  cited  by  Mr.  Lynch  (Fogarty  v.  The  QueeUy  and   Hayes 
and  Rice  v.  The  Queen,  2  Cox^s  Grim.  Gas.  105) ;  the  captions 
were  identical  with  the  present,  and  in  Oray's  case  (11   Gl.  & 
Fin.  427),  and  in  Shea  and  Dwyer  v.  The  Queen  (3  Gox's  Grim. 
Gas.  141),  the  captions  were  in  the  same  form.     The  fact  of  the 
commission  under  which  the  prisoners  in  the  present  instance  were 
tried  being  a  special  commission  makes  no  difference.     There  is, 
however,  this  distinction  on  the  subject  between  England  and 
Ireland.     In  Ireland  there  is  no  such  thing  as  what  are  known  as 
special  commissions  in  England,  where  they  are  commissions  to 
inquire  into  the  particular  cases,  as  in  Thistlewood's  case  (33  St. 
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W.  s.  O'Brikh  Tr.  688),  Watson's  case  (32  St.  Tr.  1 ) .     This  commission  is  in 

AMD  OTHBB8,  ^q  foTm  uscd  in  Ireland  directincr  the  commissions  to  deliver  the 

p,     '     gaol  generally.     The  caption  states  that  the  session  of  Oyer  and 

Thb  Queen.  Terminer  was  held  before  the  Bight  Honourable  Francis  Black- 

fftaJUreowMi    ''^""^^^   *^®   Right  Honourable  John    Doherty,   and   the    fii^ht 
Honourable  Bichard  Moore,  "justices  and  commissioners  of  our 
said  lady  the  Queen  of  Oyer  and  Terminer  within  the  said  county 
of  Tipperary,  nominated  and  appointed  to  inquire  into,  heser,  and 
determine  all  and  all  manner  of  treasons,  &c.,  within  the  said 
county  of  Tipperary,  as  well  against  the  peace,  &c.,  and  also  nomi- 
nated and  appointed  from  time  to  time,  as  need  should  be,  to 
deliver  the  gaols  of  our  said  lady  the  Queen,  of  the  said  county  of 
Tipperary,  &c.''     The  allegation  of  the  caption  here  is  that  these 
justices  were  nominated  and  appelated  to  do  a  certain  act,  and 
that  would  be  untrue  in  fact,  if  they  were  nominated  and  ap- 
pointed with  others  whose  concurrence  was  necessary  to  enable 
them  to  do  thQ  act ;   the  court  in  such  case  could  not  have  been 
held.     The  case  of  Leicester  v.  Hay  don  (Plow.  834),  was  different. 
It  appeared  that  the  commission  was  one  to  tiy  a  person   on 
an  indictment  described  by  it  to  have  been  found  before  fifteen, 
whereas  the  indictment  was,  in  reaUty,  only  found  before  eight. 
It  was  not  necessary  that  it  should  have  stated  here  before  whom 
Argument  of     the  sessions  were  held :  it  would  have  been  enough  to  have  stated 
the  Attorney-    that  they  were  held  before  commissioners  appointed  for  the  pur- 
wp^y.    "        ^o^Q  'y  all  that  is  required  is  that  it  should  appear  by  fair  intend- 
ment that  the  commissioners  who  constituted  the  court  did^  in 
fact  do  what  they  had  authority  to  do.    It  is  impossible  to  contend 
that  these  three  justices  were  authorized  to  hear  and  determine 
offences  iu  the  county  of  Tipperary,  if  they  were  only  authorized 
with  others.     No  precedents  can  be  referred  to  in  which  it  has 
been  held  necessary  to  introduce  the  quorum  clause.     The  next 
objection  urged  upon  this  record  is,  that  there  is  no  such  thing  in 
Ireland  as  the  treason  of  levying  war  against  the  Queen.    What  I 
submit  is  that  the  statute  of  25  £dw.  3  is  merely  declaratory  of 
what  the  common  law  was,  and  not  a  statute  creating  for  the 
first  time  or  declaring  any  new  treason  (2  Hale's  P.  C.  189) ;  and 
indictments  for  the  treasons  contained  in  the  statute  of  Edward 
concluding  without  the  words  contra  formam  statuti  would  be  good. 
I  admit  that  the  word  "  realm  "  in  the  stat.  of  Edward  did  not  mean 
Ireland,  and  that  up  to  that  time  it  was  called  ^^  the  land  of  Ireland,'' 
and  that  the  designation  of  the  sovereign  was  Lord  of  Ireland.   The 
fair  meaning  of  Poyning's  Law  is  that  those  acts  which  have  been 
passed  in  England  for  England  are  to  have  the  same  effects  in  Ire- 
land as  if  they  had  been  passed  there  for  Ireland.     In  some  of  the 
cases  concerning  the  Duke  of  Devonshire's  fisheries,  a  passage  in 
a  statute  mentioning  all  weirs  from  the  Trent  to  the  Medway  was 
held  to  applv  to  Ireland.     But  there  is,  in  the  statute  10  Hen.  7, 
c.  13,  a  legislative  declaration  that  levying  war  in  Ireland  is  treason. 
Upon  the  fair  construction  of  these  statutes  it  is  plain  that  levying 
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war  in  Ireland  is  treason :  (1  Hale's  P.  0.  147.)     Levying  horse-  W.  s.  O'Bribn 
mail  in  Ireland  was  treason ;  but  it  was  said  that  Poyning's  Law  ^^  othbiw, 
haying  brought  the  statute  25  Edw.  3  into  this  country^  that  sta-  „.     * 

tute  making  the  offence  no  longer  treason,  it  was  no  treason  in  Thb  Qubbs. 
Ireland :  (1  Hale's  P.  C.  155.)  In  the  former  passage  it  may  be  „.  ^"^^^^^^^ 
said  Hale  was  merely  reporting  the  opinion  of  others,  but  in 
the  latter  he  gives  his  own.  We  have,  therefore,  the  opinion  of 
that  very  eminent  judge  in  favour  of  the  construction  of  Poyning's 
Act  for  which  I  contend.  It  is  alleged  that  there  is  an  infor- 
mality in  the  indictment  because  we  allege  a  levying  war  in 
"  this  realm,''  whereas  the  words  of  the  statute  are,  "  his  realm  /' 
but  from  the  time  of  Hen.  8  downwards,  the  proper  description  of 
Ireland  was  the  realm  of  Ireland,  and  in  all  the  cases,  down  to  Frost's 
ccLsSy  there  is  no  further  description  of  the  place  given  than  '^  this 
realm ;"  but,  at  all  events,  in  one  of  the  counts  the  words  "  this 
realm"  are  omitted,  and  the  offence  is  merely  said  in  the  indictment 
to  have  been  in  the  county  of  Tipperary,  which,  of  course,  the  court 
will  take  judicial  cognizance  of,  to  be  in  this  realm  of  Ireland.  As 
•to  the  validity  of  the  plea,  it  is  contended,  that  if  we  went  to  trial 
on  the  6th  count  alone  the.prisoner  would  have  been  entitled  to  the 
benefit  of  the  provisions  of  the  36th  Geo.  3,  c.  7,  giving  the  benefit 
of  the  statutes  of  Will.  3  and  Anne ;  but  it  is  not  pretended  that 
upon  any  one  of  the  other  counts  he  would  have  been  entitled  to  Argnment  of 
those  privileges ;  each  and  every  of  the  overt  acts  would,  if  the  ^«  Attorney- 
statute  of  36  Geo.  3  had  never  been  passed,  been  overt  acts  of  ^p"!™  *° 
treason  under  the  statute  of  Edward.  It  is  not  denied  that  this 
6th  count  is  exactly  according  to  the  precedents  in  Brandreth's 
case  (82  St.  Tr.  755),  Froses  case  (Gumey's  Rep.  201),  and 
Thistlewood's  case  (-83  St,  Tr.  681.)  Now,  if  it  were  so  very 
clear  that  the  offences  in  the  other  counts  were  treasons  under 
the  stat.  of  Edw.  3,  what  would  have  been  the  object  of  passing 
the  stat.  of  36  G^o.  3  ?  It  is  perfectly  plain,  from  the  recital  of 
that  statute,  and  the  mischief  they  wanted  to  guard  against, 
that  the  Legislature  was  aware  that  it  had  previously  provided 
for  the  compassing  generally  the  death  of  the  sovereign.  The 
true  construction  of  the  statute  of  36  Geo.  3  is,  that  it  applies 
only  to  actual  violence,  or  compassing  actual  violence,  to  the  sove- 
reign ;  and  I  would  ask  if  the  indictment  charged  attempting  the 
actual  death  of  the  Queen,  or  compassing  any  actual  injury  to  Her 
Majesty^  would  it  be  supported  by  the  overt  acts  laid  ?  Mr.  White- 
side's argument  had  gone  a  little  too  far ;  he  says  that  the  overt 
acts  here  go  the  length  of  showing  a  compassing  of  actual  personal 
violence  to  the  sovereign  under  the  36  Geo.  8 ;  but  if  it  does,  then 
it  places  him  in  this  dilemma,  that  it  brings  the  case  within  the 
provisions  of  the  39  &  40  Geo.  3,  c.  93,  s.  4,  which  deprive 
the  party  in  such  cases  of  the  benefit  of  the  statutes  of 
Will.  3  and  Anne.  Those  portions  of  the  57  Geo.  3,  regu- 
lating the  mode  of  trial  in  England,  are  not  the  law  of  Ireland. 
Trials  for  treason  in  Ireland  are  regulated  by  the  statutes  1  &  2 
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W.  S.  O'BRuni  8  Geo.  1,  c.  6 ;  2  Hale  P.  0.  167 ;  B.  v.  Feaml^,  1  T.  B.  816 ;  Plowd 

AHD  OTHEM,  485  ;  Brooke'fl  Ab.  tit.  Eetum  Plac.  66 ;  1  Bulstrode,  105  ;  Fost.  Or.  L.  4 ; 

IN  B»ROB,     ifardy'8  case,  24  St.  Tr. ;  O'CoigUy's  case,  26  St.  Tr.  1204  ;  -Thistlewoafs 

ThkQukbn.    ^^^»  ^^  ^^'  '^'  ^'i  Frost's  case,  Ghimey's  Eep.  Trials  per  Pais,  201; 

8  Edw.  2,  c.  5 ;  13  Edw.  1,  c.  30 ;  R,  v.  Hinchey,  Batty.  509  ;  Conway 

Bightreoion.  v.  The  Queen,   1  Oox's  Crim.  Gas.   210;  7  L-.  Law  Eep.  149,  (1844); 
Meehan's  case,  (unreported);  B.  v.  Atkinson,  4  East. 

In  support  of  the  argument  that  there  was  no  such  treason  as  levying 
war  against  the  Queen  in  Ireland: — ^Poyning's  Act,  10  Hen.  7  ;  25  Edw.  8 ; 
18  Hen.  6,  c.  17 ;  1  Salk.  324 ;  1  Saunders,  121,  a. :  E.  P.  G.  76,  77,  85 ; 
White  V.  Eose,  2  Gale  &  Davison ;  Batersby  v.  Scott,  8  Scott,  11  ;  Bir 
John  Davies'  Account  of  Ireland;  Gabbett  v.  Clancey  (per  Sir  Miohael 
O'Loghlen,  M.  E. ;  Hales  P.  G.  155  ;  1  M.  &  W.  7;  -tf.  v.  Spcdght,  8 
Taunt. 

As  to  non-delivery  of  the  lists : — Thistlewood's  case,  88  St.  Tr.  888, 
918;  1  Hale  P.  C.  108,  130,  266,  322 ;  7  Go.  Eep.  10  (b);  Store's  case, 
3  Dyer,  298 ;  6th  Eep.  of  Grim.  Law  Gommissioners ;  Goke  Litt.  1 41  (b) ; 
Wright  v.  Murphy,  Jebb.  &  B.  53  ;  Kvssell  v.  Ledson,  14  M.  &  W.  588 ; 
Edwards  v.  Bishop  of  Exeter,  7  Scott,  652;  11  &  12  Vict.  c.  12;  57 
Geo.  3,  c.  6  ;  36  Geo.  8,  c.  7 ;  Tiayn's  case,  6  St.  Tr.  553  ;  5  &  6  WilL  4, 
(Apportionment  Act) ;  6  &  7  Vict.  c.  26 ;  8  &  9  Vict,  c  85 ;  Dingl^ 
V.  Moore,  Groke  EL  750 ;  Bacon's  Ab.,  Statute  I,  322  ;  6  Geo.  4,  c.  50, 
s.  21. 

As  to  form  of  plea: — Conway  and  Lynch  v.  The  Queen,  per  Perrin, 
J. ;  1  Oox's  Grim.  Gas.  210  ;  7  Ir.  Law  Eep.  149 ;  S.  G. ;  Hume's  Com. 
on  the  Law,  247-8 ;  Alison's  Criminal  Law  of  Scotland,  322 ;  Lilly's 
Prac.  Eeg.  tit.  Gyer  of  Deed ;  LongueviUe  v.  Inhabitants  of  Thistleworth^ 
2  Eay.  969 ;  6  Mod.  27 ;  3  James  1 ;  Anonymous,  8  Saik.  119 ;  Lane  v. 
Gknny,  7  Ad.  &  El.  83  r  1  Ghitty  on  PL  372  ;  1  Saunders,  9  note  {b) ; 
Hawk.  P.  G.  lib.  2,  c.  82  ;  Hays's  Gr.  L.,  tit.  Trial ;  Godsm  v.  Good, 
6  Taunt.  587 ;  B,  v.  Shakespeare,  10  E.  note  in  p.  85 ;  B,  v.  Wesley, 
1 0  E.  83  ;  Zc  Bret  v.  Papillon,  4  E.  502  ;  Beg.  v.  Mitchell,  8  Gox'a 
Grim.  Gas.  93,  Q.  B. ;  8  Thomas's  Goke  Litt.  890,  400. 

Gn  the  challenge  : — Stat.  10  &  11  Gar.  1 :  9  Geo.  4. 

As  to  the  allocutus : — B.  v.  Gfarside,  4  Nev.  &  M.  88 ;  Gomjm  Dig. 
Indictment,  N. ;  Anon.  3  Mod.  265 ;  4  Qteo.  4 ;  B.  y.  Walcot,  Salk. 
Coke's  Entries,  861;  I  Trem.  P.  G.  280,  811 ;  1  Lilly's  Entries,  241 
Gr.  Giro.  Com.  29 ;  4  Bl.  C.  App.  3  ;  4  Ghitty  Gr.  L.  891 ;  2  Hale,  55 
Perrofs  case,  1  St.  Tr.  1326  ;  Frosfs  case,  Gumey's  Eep.  3  Mod.  117, 
170 ;  The  Duchess  of  Kingston,  20  St.  Tr.  625  ;  The  Duke  of  Norfolk* b 
case,  1  St.  Tr.  451 ;  Blunes  case,  ib.  1443. 

The  Attorney-General  replied,  citing  in  addition  to  the  authorities  he 
had  referred  to  in  the  previous  case  of  O'Brien  v.  The  Queen,  upon  the 
question  of  the  caption,  Viner's  Ab.  tit.  Error,  554,  ib.  Letter  H.  9 ; 
2  Hawk.  P.  G.  235  ;  The  Queen  v.  King,  7  Mod.  151. 

Upon  the  error  assigned  upon  the  overruling  the  plea :— 6  Geo.  1, 
c.  51 ;  Dwarris  on  Stat.  503-4  (referred  to  by  opposite  side). 

Cur,  adv.  vtilt. 
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the  6tli  connt  undisposed  of.  I  could,  in  that  case,  have  entered  a  w.  s  O'Briek 
nolle  prosequi  on  that  count.  If  the  objection  only  applies  to  the  ^^^^  othkks, 
6th  count,  I  deny  that  the  plaintiff  in  error  can  bring  a  writ  of  ».     * 

error  to  reverse  a  judgment  of  acquittal  in  his  own  favour  on  that  Thb  Qdekh. 
count.  Some  cases  have  been  referred  to  in  support  of  this  plea  .  rZ~«^ 
which  have,  in  my  judgment,  no  application — the  instance  which 
has  been  cited,  that  the  parol  shall  demur  if  an  infant  prays  his 
aid,  only  amounts  to  this,  that  the  proceedings  shall  be  delayed. 
It  would  only  amount,  in  the  present  case,  to  this,  that  we  could 
not  go  to  trial  leaving  the  6th  count  undisposed  of,  because  it 
would  work  a  discontinuance.  In  criminal  cases  a  man  may  plead 
different  pleas  to  different  parts  of  the  indictment.  I  admit,  that 
if  to  one  count  a  man  plead  in  abatement,  and  it  is  ruled  against 
him,  and  judgment  of  respondeat  ouster  awarded,  we  could  not,  until 
that  judgment,  go  to  trial  on  the  other  counts,  but  that  is  because 
there  could  not  be  two  trials  on  one  indictment.  As  to  the  dis- 
allowance of  the  twenty-first  peremptory  challenge,  the  law  in 
Ireland  on  the  subject  was  governed  by  the  10  &  11  Car.  1,  which 
limited  the  challenges  in  high  and  petit  treason  to  twenty  instead 
of  thirty-five.  The  word  "  treason,''  in  the  statute  of  9  Geo.  4, 
clearly  extends  to  both  descriptions  of  treason.  As  to  the  allocutus, 
it  is  sufficient ;  the  prisoner  was  asked  why  judgment  should  not  be 
pronounced  against  him,  and  there  was  only  one  judgment  which 
could  be  pronounced  against  him  according  to  law.  Upon  the 
whole,  I  trust,  therefore,  that  the  court  will  be  of  opinion  that  the 
judgment  in  this  case  ought  to  be  affirmed. 


An  application  having  been  made  on  behalf  of  the  other  plain- 
tiffs in  error,  who  had  each  sued  out  separate  writs  of  en*or,  that 
the  arguments  on  their  behalf  should  be  heard  before  the  court 
pronounced  its  decision  in  the  case  of  O'Brien  v.  The  Queen,  it 
was  arranged  on  both  sides,  in  order  that  the  arguments  might  be 
heard  during  the  present  term,  that  one  counsel  should  be  heard 
on  behalf  of  each  of  the  plaintiffs,  T,  P.  Meagher,  T.  B. 
M'Manus,  and  P.  O'Donohue,  and  that  then  the  Attorney-Oeneral 
should  reply  on  behalf  of  the  crown ;  and,  accordingly,  on  the 
23rd  and  24th  of  November,  Butt,  Q.  C,  Napier,  Q.  C,  and  Sir 
Cohnan  (yLoghlen  were  respectively  heard  for  P.  CVDonohue, 
T.  B.  MTtfanus,  and  T.  P.  Meagher,  and  cited  the  following  cases 
and  authorities  in  support  of  their  arguments, which  together  with 
the  errors  assigned,  were  for  the  most  part  similar  to  those  adduced 
in  support  of  the  errors  assigned  by  the  plaintiff  in  the  first 
case:  (a) — 

Upon  the  form  of  the  caption : — Reg,  v.  O'Connell,  per  Orampton,  J., 
Armst.  &  Trey.  Bep.  59 ;  2  Hawk.  P.  0.  18 ;  FalJcner*8  case,  1  Saunders, 
248,  note  a. ;  IT.  B.  820 ;  2  Gabbett's  Or.  L.  139,  839  ;  stat.  7  £dw.  8, 

(a)  Regard  to  oor  limited  space  compels  na  to  omit  the  argnmenta,  haying  giveD  those  of 
the  coaoael  on  each  aide  in  the  preceding  case,  and  tiie  jadgment  repeating  them, — Ed. 

VOL.  III.  2  F 
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W.  S.  O'Brien  of  indictments  are  returned  on  writs  of  error,  and  in  none  of  those  was  the  mai- 
AKD  OTHERS,  tcF  of  thls  objection  ever  alleged  to  be  error.    It  is,  therefore,  very  obrions  from 
in  ERROR,     the  precedents  of  commissions  in  use  in  Ireland,  that  a  commission  in  the 
»•  ordinary  form  would  be  truly  described  and  recorded,  if  it  were  stated  to  be  a 

iHK  qoBBN.    commission  directed  to  three  and  others,  whereby  three  were  nominated  and 
High  treaton.  *PP^?^*®<^  ^  execute  it.    It  is  not  improbable  that  the  presentiorm  was  adopted 
^  to  suit  that  of  the  commission ;  and  for  these  reasons  I  think  these  cimtionB  are 

not  erroneous.  As  I  am  the  legal  depositary  of  this  commission,  I  think  it  is 
not  impossible  that  if  I  were  [^ent  as  to  its  contents,  it  might  be  erroneoaaty 
supposed  that  this  caption  Lb  .upheld  by  reasoning  and  arguments  which  the 
production  of  the  commission  would  refute.  I  tUnk  it  right  to  say,  that  any 
one,  two,  or  more  of  the  judges  are  expressly  authorised  to  execute  it ;  and  thoe 
is  no  foundation,  in  fact,  for  the  objection,  that  the  court  below  had  not  juris- 
diction. The  second  objection  is,  that  it  is  not,  and  never  was,  high  treason  to 
levy  war  against  the  sovereign  of  these  reahns  in  Ireland.  As  I  entirely  disBent 
from  the  position  and  grounds  on  which  that  is  r^ted,  and  think  it  is  important, 
and  mean  to  state  my  reasons  for  doing  so,  I  shall  not  dwell  on  the  answers 
suggested  by  the  niunerous  precedents  of  indictments  in  Ireland  on  which  con- 
victions have  been  had,  and  which  contain  counts  for  levying  war ;  nor  shall  I 
do  more  than  express  my  concurrence  in  the  position  thieit  this  was  treason  at 
the  common  law,  of  which  the  25  £dw.  3  was  only  declaratory.  I  come, 
therefore,  at  once  to  consider  the  proposition,  whether  the  25  Eklw.  8  became 
the  law  of  Ireland  by  the  act  of  10  Hen.  7,  c.  10,  called  Poynings 
Act.  That  that  act  made  the  25  £dw.  3  the  law  of  Ireland,  with  respect 
to  the  treason  of  compassing  the  death  of  the  sovereign,  is  admitted ;  but  it  is 
at  the  same  time  denied  that  the  offence  of  levying  war,  also  declared  to  be 
treason  by  the  same  act,  became  treason  in  Ireland,  because,  as  is  said,  we  must 
read  Poyning^s  Act  as  if  it  contained  the  words  **  his  reahn,^'  and  used  them  in 
Judgment  of  the  same  sense  as  that  in  which  they  were  used  in  the  statute  of  Eldward — ^that  is, 
Blackboniei  as  meaning  England,  then  the  only  realm  of  tiie  king.  If  we  yield  to  this 
C-J*  argument,  Poyning^s  Act  must  be  understood  and  read  to  enact  that  it  shall  be 

treason  to  levy  war  against  the  king  in  his  realm — ^that  is,  in  England — ^whidi 
would  be  utterly  nugatory  and  absurd.  What  could  be  the  use  or  meaning  of 
enacting,  by  an  Irish  statute,  that  that  was,  or  should  be,  treason  in  England, 
which  was  and  had  been  always  so  by  the  common  law,  or,  at  all  events,  from 
the  reign  of  Edw.  HE.  ?  The  Irish  Parliament  had  no  right  to  declare  what  waa, 
or  to  enact  what  should  be,  law  in  England.  But  if  we  must  read  Poyning^ 
Act  as  if  it  used  the  very  words  **his  realm,"  and  if  they  cannot,  without  leading 
to  the  most  absurd  conseciuences,  be  understood  to  mean  England,  I  can  see  no 
reason  why  they  should  not  be  held  to  mean  Ireland  as  thekuig's  realm  or  tec^ 
ritory,  over  which  he  exercised  sovereign  authority  by  any  style  or  title,  and  for 
which  it  was  in  the  power  of  the  Irish  ParUament  to  legiuate.  Tnat  this  is  the  effect 
of  Poyning^s  Act  is  established  by  the  authority  referred  to  in  the  course  of  the 
argument  by  my  Brother  Pemn,  Coke  Littleton,  141,  B.  That  states  that 
Poyning's  Act  enacted,  that  all  the  statutes  made  in  the  realm  of  England  before 
that  time  should  be  in  force  and  put  in  use  in  this  realm  of  Ireland.  And  to 
the  same  effect  is  the  passage  m  1  Hale  147,  which  refers  to  the  statute  of 
25  Edw.  3,  as  one  of  the  affirmative  acts  which  were  introduced  into  Ire- 
laud,  and  made  it  treason  to  levy  war  therein.  That  tMs  is  the  true  meaning 
and  effect  of  the  statute  will  be  so  obvious  as  to  preclude  all  doubt  on  simply 
referring  to  its  language.  After  reciting  that  *^  there  are  divers  good  and 
profitable  statutes  made  in  the  realm  of  England,  whereby  the  said  realm  is 
ordered  and  brought  to  great  prosperity,  and  by  all  likelihood  so  will  this  land 
if  the  said  statutes  were  used  and  executed  in  the  same,'^  it  is  enacted  *^that  all 
statutes  of  late  made  within  the  said  realm,  concerning  and  belonging  to  the 
public  weal,  shall,  from  henceforth,  be  deemed  good  and  effectual  in  the  law ; 
and  over  that,  be  accepted,  used,  and  executed  in  this  land  of  Ireland  in  all 
points  and  at  all  times,  according  to  the  tenor  and  effect  of  the  same,  and  over 
that  by  authority  aforesaid,  that  they,  and  every  of  them  be  authorized,  proved, 
and  confirmed  in  this  land."  The  mere  perusal  of  this  language  makes  it  im- 
possible to  doubt  that  it  was  intended  that  the  same  offence  which  would  be 
treason  in  England  should  be  treason  if  committed  in  Ireland.  But  if  any 
doubt  still   remained  on  the  subject,  it  would  be  removed  by  5  Geo.  S, 
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Judgment. — JantMry  16, 1849. 

BLACKBtntNE,  C.  J.— In  these  Beveral  cases  writs  of  error  have  been  brought  W.  S.  O'Bribm 
to  reverse  the  judgments  and  convictions  for  high  treason  pronounced  at  a  ^^"*  others, 
special  sessions  under  a  commission  of  oyer  and  terminer  and  gaol  delivery  for     ™  error, 
the  county  of  Tipperaiy.    The  errors  assigned,  and  which  have  been  argued,    ^^^  Qubmi 

are  the  same  in  all,  and  I  shall  consider  them  in  the  order  in  which  they  have         ^ 

been  argued  at  the  bar.    The  first  is  to  the  caption  of  the  indictment,  that  it    g^f^  (reatan, 
does  not  show  with  sufficient  certainty  that  the  commissioners  of  oyer  and  ter* 
miner  and  gaol  delivery  before  whom  the  convictions  were  had,  had  authority  to 
hold  the  special  sessions.    The  caption  states  that  at  a  special  sessions  of  oyer  and 
terminer  and  gaol  deliverv  before  the  two  Chief  Justices  and  Mr.  Justice  Moore, 
Dominated  and  appointed  to  hear  and  determine,  and  from  time  to  time,  as  need 
should  be,  to  dehver  the  gaols  by  virtue  of  a  commission  under  the  great  seal  of 
Ireland,  directed  to  them  and  others,  it  was  found  and  presented.    It  is  con- 
tended that  this  represents  the  commission  as  conferring  a  joint  authority  on  the 
three  judges  named,  and  others.    If  this  were  so,  the  objection  would  be  well 
founded ;  but  I  think  this  is  not  the  import  of  the  caption.    It  contains  two 
averments,  each  independent  of  and  distmct  from  the  other ;  one,  that  the  three 
judges  were  nominated  and  appointed  to  hear  and  determine ;  the  other,  that 
the  commission  whereby  they  were  so  appointed  was  directed  to  them  and  to 
others.    Each  of  these  refers  to  a  different  matter :  one,  the  direction  and  address 
to  all  the  commissioners;  the  otiier,  to  the  operative  part  of  the  instrument:  so 
distinct  are  these  from  each  other,  that  the  address  contains  not  the  least  inti- 
mation of  the  contents  of  the  patent,  or  of  the  authority  it  confers.    Both  of 
these  being  matter  of  record  cannot  be  averred  aeainst,  and  must  be  taken  to 
be  true;  nor  is  there  any  reason   why  they  uiould  not  be  both  in  fact 
true.    A  commission  may  be  directed  to  many,  and  authorise  them  to  fulfil  its 
duties  severally  as  well  as  jointly.    The  arguments  for  the  plaintiffs  in  error  Jndgment  of 
assume  that,  liecause  the  commission  was  directed  to  others  oesides  the  three  Blackborne, 
who  acted,  the  statement  that  those  three  were  nominated  and  appointed  is  G.J 
necessarily  falsified.    But  there  is  no  contradiction  between  them ;  and  it  would 
be  against  all  right  and  reason  that  one  should  be  used  to  disprove  the  other, 
both  standing  on  the  same  authority,  and  being  therefore  entitled  to  the  same 
credit.    Nor  are  the  consequences  of  the  assumption  we  are  required  to  make  to 
be  lightly  regarded ;  they  are  no  less  than  the  inculpation  of  the  officer  in  making 
a  false  entir,  and  of  the  judges  in  the  illegal  usurpation  and  exercise  of  the 
authority  of  this  commission.    There  is  no  authority  to  warrant  such  an  assump- 
tion ';  and  it  appears  to  confiict  with  the  rule  of  law  in  favour  of  judicial  and 
official  acts,  omnia  presumpta  rite  et  soleniniter  acta — a  rule  which  might  very 
reasonably  be  applied  in  the  present  case  if  it  were  necessary  (which  it  is  not^  to 
maintain  the  proceedings  of  the  high  court,  which  is  contended  to  have  inquired 
and  decided  without  junsdiction.    English  precedents  have  been  referred  to  to 
show  that  the  caption  in  the  present  case  deviates  from  them  in  form.     Now, 
we  most  remember,  that  the  caption  is  the  minute  or  record  of  the  clerk  of  the 
crown  of  the  proceedings  in  court,  and  of  the  commission  which  is  delivered  to 
him  by  the  particular  judges,  to  whom  it  is  issued  by  the  crown  to  be  executed, 
and  is  then  read  by  him  in  open  court.    As  the  contents  of  such  oommiBsions 
may  vary  in  a  vast  variety  of  particulars,  so  must  the  form  of  the  captions.    The 
precedents  of  commissions  in  England  show  that  they  differ  from  the  forms  of 
commissions  in  Ireland.    We  have  judicial  knowledge  that  the  commissions  for 
the  circuits  here  are  joint  and  several,  and  may  be  executed  by  one,  two,  or 
more  judges.    I  have  had  a  search  made  for  the  forms  of  commissions  in  the 
Hanaper  Office,  and  except  in  commissions  for  counties  of  cities  and  towns,  in 
which,  as  in  general  in  EuffUsh  commissions,  there  is  a  quorum  clause,  aU  com- 
missions of  oyer  and  termmer  and  gaol  delivery,  whether  general  or  special,  are 
joint  and  several,  and  authorize  their  execution  by  one,  two,  or  more  of  the 
judges  named  in  them.    I  have  also  had  a  search  made  for  the  captions  of 
indictments  in  this  court  returned  on  writs  of  error  and  certiorari ;  and  although 
in  a  great  many  cases  the  ground  of  objection  that  is  assigned  to  the  present 
case  does  not  exist,  yet  there  are  sixteen  precedents  in  the  form  of  that  before 
us  in  the  certiorari  returns,  and  within  a  very  short  time  exactly  similar  captions 
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W.  S.  0*Bkibm  nistering  this  law  it  was  always  held  to  mean  and  indade  not  only  an  attonpt 
AMD  OTHEB8,  meditated  directly  against  the  person,  but  designs  to  subvert  the  authority 
iM  ERROR,     and  power  of  the  monarch,  the  accomplishment  of  which  would  naturallj  put 
«•  his  life  in  peril.    Both  were  equally  designs  against  the  person,  and  equally 

The  Qoeek.  treason.  The  English  act  of  7  &  8  WiD.  8,  c.  3,  in  cases  of  treason,  made 
it  necessary  to  prove  the  overt  act  or  acts  by  two  witnesses,  entitled  the 
party  charged  to  a  copy  of  the  indictment  five  days  before  tzial,  and  to  have 
counsel  assigned  to  hun  for  his  defence.  The  Engush  statute  of  Queen  Anne, 
which  is  referred  to  in  two  of  the  pleas,  and  is  Uie  foundation  of  the  others, 
entitled  persons  so  charged  to  a  copy  of  the  indictment,  and  a  list  of  the  names 
of  witnesses  and  jurors  ten  days  b^ore  trial.  This  latter  act  was  not  followed 
by  any  act  of  the  Irish  Parliament  The  only  act  passed  in  Ireland  before  the 
Union  on  this  subject  was  the  5  Geo.  8,  c.  21 ;  this  was  an  act  for  the  better 
regulating  trials  in  cases  of  high  treason  under  the  25  £dw.  8,  and  ther^y 
every  person  so  charged  is  entitled  to  a  copy  of  the  indictment  five  days  before 
trial,  and  to  have  counsel  assigned.  The  next  statute  is  the  English  statute  of 
S6  Greo.  8,  c.  7,  intituled  **A^  Act  for  the  safety  and  Preservation  of  His 
Majesty^s  Person  and  Government  asainst  Treasonable  and  Seditious  Practices 
and  Attempts."  The  provisions  of  we  Ist  section  of  this  act  must  hereafter  be 
particularly  referred  to,  and,  therefore,  I  shall  only  observe  of  them  here,  that 
they  were  as  to  some  treasons  declaratory,  and  as  to  others  enacting ;  that  the 
treasons  it  deals  with  appear  to  be  divisible  into  two  distinct  chusses— one 
relating  to  treasonable  attempts  as  against  the  person  of  King  George  III.,  or  of 
his  heirs,  the  other  to  treasonable  practices  and  attempts  against  his  government ; 
that  the  act  was  temporary — ^to  continue  for  the  life  of  his  then  Majesty,  and 
until  the  end  of  the  session  of  Parliament  next  after  his  demise ;  and  lastly, 
that  although  the  offences  thereby  made  treason  will  have  that  character, 
whether  committed  within  the  realm  or  without,  yet  the  persons  charged  with 
them  were  triable  only  by  courts  of  competent  jurisdiction  in  England.  The 
5th  section  provided,  that  every  person  who  should  be  indicted  for  any  offence 
made  or  declared  to  be  treason  by  that  act,  should  be  entitled  to  the  benefits  of 
the  Acts  of  King  William  and  Queen  Anne,  as  I  before  stated.  This  enactment 
in  relation  to  persons  charged  with  a  treason,  as  to  which  the  act  was  declara- 
tory, would  seem  to  have  been  unnecessary,  for  the  acts  of  King  Williun  and 
Queen  Anne  were,  and  continued,  in  full  force,  and  were  made  for  the  benefit 
of  persons  who  might  be  charged  with  the  acts  of  which  this  was  declaratory. 
But  it  is  more  important  to  remark,  that  this  act  made  the  course  of  proceeding 
in  England  in  all  cases  of  treason  precisely  uniform,  and  put  all  persons  charged 
with  offences  made  treason  by  that  act  upon  the  same  footmg  as  persons 
indicted  under  the  25  Edw.  8.  Soon  after  the  passing  of  this  act,  the 
English  Parliament  found  it  necessary  to  deprive  of  me  benefits  of  the  acts  of 
King  William  and  Queen  Anne  persons  who  should  compass  the  death  of  the 
then  king,  and  commit  an  overt  act  of  direct  violence  agtunst  his  person  ;  and, 
accordingly,  the  89  &  40  Geo.  8,  c.  98,  enacted,  that  when  the  overt  acts  were 
assassination  or  direct  attempts  against  the  life  or  person  of  the  soverdgn, 
the  person  charged  should  be  tried  as  in  cases  of  mxirder.  Sudh  in  England 
was  the  law  under  these  temporary  acts  at  the  time  when  the  57  Greo.  8,  c  6, 
was  passed :  it  is  intituled  '*  An  Act  to  make  perpetual  certain  parts  of  the 
Act  of  86  Geo.  8,  and  for  the  Safety  and  Preservaticm  of  his  BoyiJ  Highness 
the  Prince  Regent,  against  Treasonable  and  Seditious  Practices  and  Attempts.^ 
The  Ist  section  recites  the  1st  section  of  the  86  Geo.  8,  and  that  it  is  necessary 
and  expedient  that  such  of  the  provisions  of  the  said  act  as  would  expire  at 
the  end  of  the  session  of  Parliament  next  after  the  demise  of  the  crown  should 
be  further  continued  and  made  perpetual ;  and  it  enacts  that  all  the  redted 
provisions  which  relate  to  the  heirs  and  successors  of  His  Majesty,  the  sove- 
reign of  these  realms,  should  aU  be,  and  the  same  are  thereby  made  perpetual. 
The  2nd  section  extcsids  to  the  Prince  Regent  the  same  protection  which  the 
86  Geo.  8  enacts  in  relation  to  the  then  sovereign,  miJdnff  it  treason  to 
compass  his  death :  and  the  8rd  extends  the  provisions  of  the  89  &  40 
Geo.  8,  to  the  case  of  direct  attempts  against  the  R^gent^s  person.  The  4ih 
section  enacts,  that  any  person  who  sh^  at  any  time  be  accused,  indicted,  or 
prosecuted  for  any  offence  made  or  declared  to  be  high  treason  by  this  act, 
shall  be  entitled  to  the  benefit  of  the  acts  of  King  WiUiam  and  Queen  Anne, 
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c.  21,  the  Irish  statate,  which  enacts,  that  any  person  indicted  in  Ireland  under  w.  S.  O^Bkikn 
25  £dw.  3,  shall  have  a  copy  of  the  indictment  and  counsel  assigned  to  defend  and  others, 
him.    This  recognizes  and  acts  on  the  liabilitT  of  a  party  to  be  indicted  in  Ireland     u  brbor, 
for  any  of  the  offences  which^  committed  here,  are  declared  to  be  treason  by  ^' 

that  act,  and  of  course  includes  the  levying  of  war  against  the  Queen.    For    The  Qukbh. 
these  reasons  I  think  that  the  second  cause  of  error  is  utterly  insupportable.  ^^ 

The  next  cause  of  error  is,  the  disallowance  of  the  pleas.  These  inaictments  "'^^  treaton, 
contain  six  counts,  the  first  five  are  for  levying  war  against  the  Queen,  and  the 
sixth  is  for  compassing  the  death  of  Her  Majesty.  This  sixth  count  states  various 
overt  acts,  all  of  levying  war  or  conspiring  to  levy  war ;  and  the  two  first 
overt  acts  are  concluded  with  avermente,  that  the  purpose  was  to  bring  or  put 
our  lady  the  Queen  to  death.  The  plea  of  William  Smith  O'Brien  to  this  count 
alleges,  that  the  prisoner  should  not  be  compelled  now  to  answer  the  indict- 
ment, because  he  says  he  is  thereby  indicted,  amongst  other  offences,  for 
compassing,  imagining,  and  intending  to  put  our  lady  the  Queen  to  death ;  and 
that  by  the  statutable  enactments  in  that  case  made  and  provided,  and  now  in 
force  in  this  realm,  any  person  indicted  for  compassing  death  or  destruction  to 
our  lady  the  Queen,  is  entitled  to  have  delivered  to  him,  ten  days  before  his  trial, 
in  the  presence  of  two  or  more  credible  witnesses,  a  copy  of  the  indictment,  and 
at  the  same  time  a  list  of  the  witnesses  to  be  produced  on  the  trial,  mentioning 
their  names,  professions,  and  places  of  abode.  It  then  avers,  tiiat  the  indictment 
was  found  on  the  21st  of  September,  on  which  day  a  copy  of  it  was  delivered  \o 
him  in  open  court ;  but  that  no  list  of  witnesses  was  then  or  at  any  time  delivered 
to  him,  and  that  ten  days  had  not  elapsed  since  the  indictment  was  so  delivered. 
It  concludes  with  a  verification,  and  prays  judgment  that  he  m^  not  now  be 
comi>elled  to  answer  the  indictment.  In  the  case  of  Meagher  v.  The  Queen^  the 
plea  is  the  same,  with  the  addition  of  an  allegation,  that  he  ought  to  have  been, 
and  was  not  given  a  copy  of  the  panel  of  the  jurors  who  were  to  try  him.  The 
pleas  in  the  other  two  cases  aver,  that  by  an  Act  of  Parliament  of  Great  Britain  Jadgment  of 
in  the  7th  year  of  Queen  Anne,  it  was  enacted,  that  where  any  one  should  be  Blackbarne, 
indicted  for  high  treason,  a  list  of  the  witnesses  and  a  copy  of  the  jury  panel  0.J, 
should  be  delivered  to  him,  and  a  copy  of  the  indictment,  ten  days  before  trial ; 
and  it  avers,  that  no  list  of  the  witnesses  was  furnished  to  them.  The  com- 
mencement and  conclusion  of  all  the  pleas  are  the  same.  The  Attorney- 
General  demurred  to  all,  and  the  demurrers  were  allowed.  On  the  form  of 
these,  pleas  there  has  been  a  great  deal  of  controversy  and  argument. 
Amongst  other  objections,  the  crown  has  strongly  insisted,  that  the  matter  of 
them  was  ground  of  motion,  not  of  plea.  If  we  should  decide  that  the  pleas  on 
that  ground  only,  or  on  any  matter  of  form,  are  invalid,  the  judges  wno  pre- 
sided below,  and  who  refused  the  application  by  motion  to  postpone  the  trials, 
would  undoubtedly  adopt  a  course  by  which  the  consequences  of  their  mistake 
would  be  obviated.  So  that  I  feel  myself  bound  to  consider  what  are  the  real 
merits  of  the  case  made  by  the  pleas ;  that  is,  were  the  prisoners  entitled  to  be 
served  with  copies  of  the  indictments,  and  lists  of  the  witnesses  and  panel,  ten 
days  before  they  were  called  upon  to  plead ;  or  as  two  of  the  pleas  put  it,  to 
the  benefits  given  to  persons  charged  with  treason  by  the  English  Act  of 
7  Anne,  c.  7?  The  counsel  for  the  plaintiffs  in  error  contend,  they  are 
so  entitled  by  the  4th  section  of  the  act  of  57  Greo.  3,  c.  6.  This  act 
of  the  impenal  Legislature,  they  argue,  is  unrepealed  and  in  force  in 
Ireland.  On  the  part  of  the  crown  it  is  insisted,  that  this  section  of  that  act 
did  not,  and  does  not  extend  to  Ireland.  T'he  counsel  for  the  plaintiffs  in  error, 
in  the  second  place,  contend,  that  even  though  this  section  of  the  act  of 
57  Geo.  8  did  not  originally  extend  to  Ireland,  yet  that  by  the  act  of 
11  Vict.  c.  12,  it  has  now  become  the  law  of  Ireland.  This  is  controverted  by 
the  counsel  for  the  crown,  who  also  insist  that,  were  the  effect  of  the  11  Vict, 
such  as  it  is  contended  to  be,  the  present  indictments  are  not  so  framed  as  that 
the  plaintiffs  in  error  can  take  any  benefit  from  it.  These  are  the  three  dis- 
tinct propositions  which  I  now  proceed  to  consider.  In  considering  these 
important  questions,  it  is  necessary  to  refer  to  the  state  of  the  law  both  in 
England  and  in  Ireland,  when  these  different  statutes  were  passed.  The  act  of 
25  Edw.  3,  amongst  other  things,  declared  it  to  be  treason  to  compass  the 
death  of  the  sovereign.  The  actual  death  of  the  sovereign,  in  the  lit^al  sense 
of  the  word  is,  and  was  always  held  to  be,  what  the  statute  meant ;  but  in  admi- 
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W.  S.  O'Bribn  niBtering  this  law  it  was  always  held  to  mean  and  include  not  only  an  attempt 
AND  OTHERS,  meditated  directly  against  the  person,  but  destgns  to  subTert  the  authority 
and  power  of  the  monarch,  the  accomplishment  of  which  would  naturally  pat 
his  life  in  peril.  Both  were  equally  designs  against  the  person,  and  equally 
treason.  The  English  act  of  7  &  8  WiS.  3,  c.  8,  in  cases  of  treason,  made 
it  necessary  to  prove  the  overt  act  or  acts  by  two  witnesses,  entitled  the 
party  charged  to  a  copy  of  the  indictment  five  days  before  trial,  and  to  hMve 
counsel  assigned  to  him  for  his  defence.  The  English  statute  of  Queen  Anne, 
which  is  referred  to  in  two  of  the  pleas,  and  is  the  foundation  of  the  others, 
entitled  persons  so  charged  to  a  copy  of  the  indictment,  and  a  list  of  the  names 
of  witnesses  and  jurors  ten  days  b^ore  trial.  This  latter  act  was  not  followed 
by  any  act  of  the  Irish  Parliament  The  only  act  passed  in  Ireland  before  the 
Union  on  this  subject  was  the  5  Geo.  3,  c.  21 ;  this  was  an  act  for  the  better 
regulating  trials  in  cases  of  high  treason  under  the  25  Edw.  8,  and  thereby 
every  person  so  charged  is  entitled  to  a  copy  of  the  indictment  five  days  before 
trial,  and  to  have  counsel  assigned.  The  next  statute  is  the  English  statute  of 
86  Greo.  8,  c.  7,  intituled  **An  Act  for  the  safety  and  Preservation  of  His 
Majesty^s  Person  and  Government  acainst  Treasonable  and  Seditious  Practices 
and  Attempts.**  The  provisions  of  the  1st  section  of  this  act  must  hereafter  be 
particularly  referred  to,  and,  therefore,  I  shall  only  observe  of  them  here,  that 
they  were  as  to  some  treasons  declaratory,  and  as  to  others  enacting ;  that  tiie 
treasons  it  deals  with  appear  to  be  divisible  into  two  distinct  classes— one 
relating  to  treasonable  attempts  as  against  the  person  of  King  George  III.,  or  of 
his  heirs,  the  other  to  treasonable  practices  and  attempts  against  his  government ; 
that  the  act  was  temporary — to  continue  for  the  life  of  nis  then  Majesty,  and 
untQ  the  end  of  the  session  of  Parliament  next  after  his  demise ;  and  lastly, 
that  although  the  offences  thereby  made  treason  will  have  that  character, 
whether  committed  within  the  realm  or  without,  yet  the  persons  charged  with 
them  were  triable  only  by  courts  of  coxnpetent  jurisdiction  in  England.  The 
6th  section  provided,  that  every  person  who  should  be  indicted  for  any  offence 
made  or  declared  to  be  treason  by  that  act,  should  be  entitled  to  the  benefits  of 
the  Acts  of  King  William  and  Queen  Anne,  as  I  before  stated.  This  enactment 
in  relation  to  persons  charged  with  a  treason,  as  to  which  the  act  was  declara- 
tory, would  seem  to  have  been  unnecessary,  for  the  acts  of  King  William  and 
Queen  Anne  were,  and  continued,  in  full  force,  and  were  made  for  the  benefit 
of  persons  who  might  be  charged  with  the  acts  of  which  this  was  declaratoiy. 
But  it  is  more  important  to  remark,  that  this  act  made  the  course  of  proceeding 
in  Elngland  in  all  cases  of  treason  precisely  uniform,  and  put  all  persons  charged 
with  offences  made  treason  by  that  act  upon  the  same  footing  as  persons 
indicted  under  the  25  Edw.  8.  Soon  after  the  passing  of  this  act,  the 
English  Parliament  found  it  necessary  to  deprive  of  the  benefits  of  the  acts  of 
King  William  and  Queen  Anne  persons  who  should  compass  the  death  of  the 
then  king,  and  commit  an  overt  act  of  direct  violence  against  his  person  ;  and, 
accordingly,  the  89  &  40  Geo.  8,  c.  98,  enacted,  that  when  the  overt  acts  were 
assassination  or  direct  attempts  against  the  life  or  person  of  the  sovereign, 
the  person  charged  should  be  tried  as  in  cases  of  murder.  Such  in  England 
was  the  law  under  these  tempbraiy  acts  at  the  time  when  the  57  Geo.  8,  c  6, 
was  passed :  it  is  intituled  **  An  Act  to  make  perpetual  certain  parts  of  the 
Act  of  86  Geo.  8,  and  for  the  Safety  and  Preservation  of  his  Royal  Highness 
the  Prince  Regent,  against  Treasonable  and  Seditious  Practices  and  Attempts.** 
The  1st  section  recites  the  1st  section  of  the  86  Greo.  8,  and  that  it  is  necessary 
and  expedient  that  such  of  the  provisions  of  the  said  act  as  would  expire  at 
the  ena  of  the  session  of  Parliament  next  after  the  demise  of  the  crovm  should 
be  further  continued  and  made  perpetual ;  and  it  enacts  that  all  the  recited 
provisions  which  relate  to  the  heurs  and  successors  of  His  Majesty,  the  sove- 
reign of  these  realms,  should  all  be,  and  the  same  are  thereby  made  perpetual. 
The  2nd  section  extends  to  the  Prince  Regent  the  same  protection  which  the 
86  Geo.  8  enacts  in  relation  to  the  then  sovereign,  making  it  treason  to 
compass  his  death :  and  the  8rd  extends  the  provisions  of  the  89  &  40 
Geo.  8,  to  the  case  of  direct  attempts  against  the  Regent*s  person.  The  4th 
section  enacts,  that  any  person  who  shul  at  any  time  be  accused,  indicted,  or 
prosecuted  for  any  offence  made  or  declared  to  be  high  treason  by  this  act, 
shall  be  entitled  to  the  benefit  of  the  acts  of  King  WiUiam  and  Queen  Anne. 
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save  in  cases  of  high  treason  in  oompassing  the  death  of  any  heir  or  gaccessor  w.  S.  0*Riurii 
of  His  Majesty,  or  the  death  of  the  Prince  Regent,  where  the  overt  act  alleged  and  othkus, 
shall  be  assassination  or  any  direct  attempt  against  the  life  or  person.    This     m  rrbor, 
section  is  a  repetition  of  the  5th  section  of  the  36  Geo.  8,  but  it  excludes  v. 

from  its  operation  the  cases  of  treason  specified  in  the  89  &  40  Geo.  3,  without,    Thb  Qukkn. 

howerer,  providing,  as  that  act  did,  that  they  should  be  tried  as  cases  of  murder.     .    

It  is  perfectly  obvious  Uiat  this,  the  4th  section,  had  reference  to  persons  who  ^^*  freawn, 
might  be  inmcted  when  and  after  the  operation  of  the  1st  section  uiould  com- 
mence, that  is,  at  the  end  of  the  session  of  Parliament  next  after  the  demise  of 
King  George  III.  The  question  therefore  is,  could  an  indictment  after  that 
time  be  maintaihed  in  Ireland  for  any  of  the  offences  made  treason  by  the 
36  Geo.  8  ?  In  support  of  the  affirmative,  it  is  contended  that  Ireland  is  included 
because  it  is  not  excluded  in  express  terms  by  Uie  enactment  of  the  Ist  section. 
The  rule  of  construction  upon  which  this  argument  rests  must  obviouslv  be 
understood  with  a  great  deal  of  qualification.  However  general  the  words  of  the 
act  may  be,  the  object  and  nature  of  these  enactments  may  make  it  necessary 
to  read  and  construe  th^  in  a  restricted  sense,  and  to  hold  that  it  could  not 
have  been  intended  that  they  should  operate  according  to  their  very  letter.  We 
most,  therefore,  see  whether  it  was,  or  could  have  been  intended  to  include 
Ireland  in  the  1st  section  of  this  statute.  Whatever  be  the  value  of  the  omission 
of  the  words  of  express  exclusion,  it  is  certain  that  the  statute  does  not  contain 
any  indication  of  an  intention  so  to  extend  it,  or  to  extend  it  in  a  manner  to  include 
any  subject  or  confer  any  power  which  the  36  Geo.  8  would  not  have  done  had 
it  been  perpetual  ab  initio.  The  title,  the  preamble,  the  recital  of  aU  tilie  English 
acts  have  all  one  single,  common,  and,  I  think,  exclusive  object,  namely,  to 
continue  and  perpetuate  the  recited  provisions  of  the  English  statute.  That 
object  is  strictly  and  simply  executed  in  terms  which  show  that  there  was  no 
second  or  ulterior  purpose.  Indeed,  I  cannot  reconcQe  the  plain  meaning  of  Judgment  of 
the  words  **  continue  and  perpetuate,"  with  anv  other  idea  or  intention  tiban  BlAckburne, 
tliat  the  law  as  it  was  should  so  continue  after  the  time  limited  for  its  duration,  G.L 
from  which  time  its  duration  was  to  be  enlarged,  and  it  was  to  become  per- 
petual. Not  only  is  any  other  intention  at  variance  with  the  proper  and  com- 
mon sense  of  the  words  used,  but  their  meaning  and  effect  in  rdation  to  the 
very  subject  are  established  by  authority  to  be  exactly  the  same.  Lord  Hard- 
wicke  says  in  the  case  of  Rex  v.  Morgan  (2  Strange,  1066) — **•  When  an  act  is 
continued  every  one  is  estopped  from  saying  that  it  is  not  in  force."  And  in 
Dingley  v.  Moore  (Cro.  Eliz.  1750),  it  was  held  that  when  an  act  which 
created  an  offence  was  made  perpetuid,  without  any  new  addition  or  alteration, 
the  offence  may  well  be  supposed  against  the  form  of  Uie  first  statute,  for  that  is 
made  t6  continue.  This  is  the  very  case  before  us,  for  not  the  least  addition  or 
alteration  is  made  in  tiie  nature  or  character  of  the  offences  recited  and  con- 
tinued. But  suppose  it  possible  (which  I  confess  I  do  not^  to  doubt  the 
meaning  of  this  section,  can  we  ascribe  to  it  tlie  object  contended  for,  that  of 
making  all  these  offences  treason,  and  cognizable  by  the  legal  tribunals  of 
Ireland,  and  that  of  assimilating  the  proceedings  here,  to  those  which  are  esta- 
blished by  the  English  statutes  of  King  William  and  Queen  Anne?  We  must 
keep  in  mind  that  the  act  86  Geo.  3  was  not  to  expire  until  the  end  of  the 
session  of  Parliament  next  after  the  death  of  King  George  III.  Until  that  time 
it  was  to  continue  to  be  the  law.  Until  that  time  the  57  Geo.  3,  extending  it, 
could  have  no  immediate,  present,  or  practical  effect  in  England.  Was  it  then 
to  have  immediate  effect  in  Ireland  ?  Ihere  is  nothing  in  the  act  to  warrant  the 
position  or  assumption  that  it  was  to  have  a  different  period  for  its  commence- 
ment in  each  country.  If,  then,  its  effect  is  to  commence  in  boUi  countries  at 
the  same  time— that  is,  at  ike  end  of  the  session  of  Parliament  next  after  the 
demise  of  King  George  III. — that  postponement  is  utterly  inconsistent  with 
the  alleged  intention  to  assimilate  the  law  and  practice  of  the  two  countries ; 
they  would  remain  in  the  meantime  as  dissimilar  as  they  had  always  been. 
Indeed,  if  any  such  an  assimilation  was  intended,  I  cannot  conceive  any  rational 
object  of  deferring  in  Ireland  tJbe  operation  of  provisions  made,  and  in  present 
force  in  England  for  the  safety  of  the  person  of  King  George  III,  his  heurs  and 
government,  for  the  period  during  wnich  the  postponement  must  necessarily 
take  place.  But  not  onlv  would  the  assimilation  be  future  and  reversionary, 
but  at  the  utmost  it  would  be  partial  and  highly  inconvenient.    It  would  assi- 
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W.  S ;  O'Brtrm  milate  the  prooeedings  in  Irelaud  only  when  the  treason  is  one  of  those  in  tlie 
ASD  OTHERS,  36  Greo.  3,  8o  that  in  all  other  cases,  uiat  for  example  of  levying  war,  the  per- 
IN  KRROB,     sons  charged  would  be  only  entitled  to  the  benefit  of  the  acts  which  regoJate 
9-  the  proceedings  in  Ireland.    So,  if  the  levying  of  war  be  laid  as  an  overt  act  of 

Thb  QuBEir.  compassing  the  death  of  the  sovereign,  as  it  may,  the  course  of  proceedings 
B'  kZZuoL  ^'^  ^®  different  from  that  where  the  same  fact  is  charged  as  a  sabstantive 
'^  <rea«m.  treason.  These,  the  necessary  results  of  the  construction  contended  for  by  the 
counsel  for  the  plaintiflPs  in  error  form  the  most  decisive  and  striking  oontrast  to 
the  practice  in  England ;  the  assimilation  to  which  is  the  object  imputed  to  the 
Legislature,  for  there  the  practice  and  proceedings  are  uniform  in  all  prose- 
cutions  for  treason,  as  the  statutes  of  King  William  and  Queen  Anne  comprise 
and  extend  to  aU  the  treasons  in  the  act  of  Edw.  3.  I  cannot,  I  confess,  bring 
mvself  to  think  that  a  construction  of  the  words  of  this  act  is  rational  or  possiUe 
which  leads  to  such  consequences  as  I  have  referred  to.  Opposed  to  this  con- 
struction, and  corroboratory  of  the  view  I  have  taken  of  it,  is  the  farther 
important  consideration,  that  the  provisions  of  the  act  36  Geo.  3,  which  it  is 
contended  extend  to  Ireland,  are  penal  in  the  highest  degree,  and,  therefore,  not 
to  be  extended  by  construction.  Best,  Chief  Justice,  in  the  case  of  Fletdker  v. 
Sondes  (3  Bing.  580),  says — *' '  PenaL  laws '  are  to  be  construed  strictly,  that  no 
case  should  be  holden  to  be  reached  by  them  but  such  as  come  within  both  the 
letter  and  spirit  of  the  law.''  Were  we  to  suppose  the  case  of  a'person  indicted 
in  Ireland  under  this  act,  I  cannot  discover  on  what  grounds  it  could  be  con- 
tended that  he  was  within  the  spirit  and  letter  of  a  law  which  was  not,  at  its 
origin,  the  law  of  Ireland,  which  there  was  no  intention  expressed  of  extending 
to  Ireland,  and  which  by  being  perpetuated  as  it  was,  fulfilled  all  that  we  can 
reasonably  imagine  the  Legislature  to  have  contemplated.  Great  stress 
has  been  laid  by  the  counsel  for  the  plaintiffs  in  error  on  the  recital  of  the 
act  11  Vict.  c.  12,  that  doubts  are  entertained  whetiier  the  provisiona  of  the 
Judgment  of  36  Greo.  3,  made  perpetual  by  57,  extend  to  Ireland.  These  doubts,  it  is  to  be 
BUckbonie,  observed  do  not  relate  to  sect.  4  of  that  act,  or  to  the  question,  {whether  p^- 
C. J.  sons  indicted  in  Ireland  for  compassing  the  Queen's  death,  under  the  25  Edw.  3, 

are  entitled  to  the  benefits  of  the  English  statutes  of  King  WiUiam  and  Qaeen 
Anne.  But  it  has  been  argued  that  the  expression  of  these  doubts,  as  to 
sect.  1,  and  the  omission  of  any  such  expression  as  to  sect.  4,  show  that  there 
was  no  doubt  that  the  latter  section  extended  to  Ireland.  This  is  attributing 
to  omission  an  effect  perfectiy  arbitrarv,  and  it  may  be  met  by  as  positive  an 
assertion  on  the  part  of  the  crown,  that  no  doubt  was  expressed  for  a  very 
opposite  reason — ^namely,  because  it  was  plain  that  sect.  4  aid  not  extoid  to 
IrSand.  But  we  have  what  at  once  decides,  not  only  which  of  these  inferences 
or  assertions  is  the  correct  one,  but  is  almost  decisive  of  the  whole  matter  in 
controversy.  The  act  1  &  2  Geo.  4,  c.  24,  is  conversant  of  the  very  subject  of 
the  course  of  trials  for  high  treason  in  Ireland.  It  begins  by  reciting  two 
of  the  provisions  of  the  English  statute  7  Will.  3,  c.  3, — one  requiring  two  wit- 
nesses to  the  overt  act  or  overt  acts  of  treason ;  and  the  other,  that  no  perscm 
shall  be  indicted  unless  the  indictment  be  found  within  three  years  after  the 
treason  committed.  It  then  recites  that  these  recited  enactments  do  not  extend 
to  Ireland ;  that  it  is  expedient,  just  and  reasonable  that  they  should,  and  it 
enacts  that  they  shall  be  so  extended.  This  directiy  contradicts  the  assertion, 
that  this  statute  of  King  William  had  already  and  theretofore  been  extended  to 
Ireland ;  and  at  the  same  time  refutes  the  same  assertion  as  to  the  act  of 
Queen  Anne^  as  both  rest  on  exactly  the  same  grounds ;  and  if  the  act  57 
Geo.  3  did  not  so  extend  the  one,  it  could  not  possibly  have  extended  the 
other.  These  various  reasons  have  induced  me  to  come  to  the  conclusion, 
without  any  doubt,  that  sections  1  and  4  of  the  act  57  €reo.  3  do  not  atsod 
to  Ireland,  nor  is  the  conclusion  in  any  degree  weakened  by  the  drcumstanoe 
that  some  of  the  other  sections  of  the  act  do  or  may  relate  to  Ireland.  The 
section  before  us  is,  in  my  opinion,  by  its  terms,  and  the  plainest  tests 
by  which  we  can  arrive  at  the  intention  of  the  Legislature,  liuiited  to  one 
definite  purpose,  which  may  be  defeated,  but  cannot  be  advanced,  by  any  pre- 
sumptive intention  derived  from  other  sections  of  the  act  enacted  for  purposes 
equally  distinct,  and-  equally  independent.  I  now  proceed  to  consider  the  second 
question,  which  is  the  argument  in  support  of  the  plea  founded  on  the  pro- 
visions of  the  act  11  Vict.  c.  12.    The  1st  section  of  tnis  act  repeals  all  the  pro- 
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saye  in  cases  of  high  treason  in  compassing  the  death  of  any  heir  or  saccessor  \^,  g.  o*Brtkm 
of  His  Majesty,  or  the  death  of  the  rrince  Regent,  where  the  overt  act  alleged  and  others, 
shall  be  assassination  or  any  direct  attempt  against  the  life  or  person.    This     in  rbbor, 
section  is  a  repetition  of  the  5th  section  of  the  36  Geo.  8,  but  it  excludes  v, 

from  its  operation  the  cases  of  treason  specified  in  the  89  &  40  Geo.  8,  without,    Thb  Qubkn. 

however,  providing,  as  that  act  did,  that  they  should  be  tried  as  cases  of  murder.     ,    

It  is  perfectly  obvious  that  this,  the  4th  section,  had  reference  to  persons  who  ^V*  freoMon, 
might  be  indicted  when  and  after  the  operation  of  the  1st  section  should  com- 
mence, that  is,  at  the  end  of  the  session  of  Parliament  next  after  the  demise  of 
King  George  HE.  The  question  therefore  is,  could  an  indictment  after  that 
time  be  maintained  in  Iceland  for  any  of  the  offences  made  treason  by  the 
36  Geo.  3  ?  Li  support  of  the  affirmative,  it  is  contended  that  Lreland  is  included 
because  it  is  not  excluded  in  express  terms  by  the  enactment  of  Uie  Ist  section. 
The  rule  of  construction  upon  which  this  argument  rests  must  obviously  be 
understood  with  a  great  deal  of  qualification.  However  general  the  words  of  the 
act  may  be,  the  object  and  nature  of  these  enactments  may  make  it  necessary 
to  read  and  construe  them  in  a  restricted  sense,  and  to  hold  that  it  could  not 
have  been  intended  that  they  should  operate  according  to  their  very  letter.  We 
must,  therefore,  see  whether  it  was,  or  could  have  been  intended  to  include 
Ireland  in  the  1st  section  of  this  statute.  Whatever  be  the  value  of  Uie  omission 
of  the  words  of  express  exclusion,  it  is  certain  that  the  statute  does  not  contain 
any  indication  of  an  intention  so  to  extend  it,  or  to  extend  it  in  a  manner  to  include 
any  subject  or  confer  any  power  which  the  36  Greo.  8  would  not  have  done  had 
it  been  perpetual  ab  initio.  The  title,  the  preamble,  the  recital  of  all  the  English 
acts  have  all  one  single,  common,  and,  I  think,  exclusive  object,  namely,  to 
continue  and  perpetuate  the  recited  provisions  of  the  English  statute.  That 
object  is  strictlv  and  simply  executed  in  terms  which  show  that  there  was  no 
second  or  ulterior  purpose.  Indeed,  I  cannot  reconcUe  the  plain  meaning  of  Jadgment  of 
the  words  *'  continue  and  perpetuate,"  with  any  other  idea  or  intention  than  Blaokbarne, 
that  the  law  as  it  was  diould  so  continue  after  the  time  limited  for  its  duration,  G.J. 
from  which  time  its  duration  was  to  be  enlarged,  and  it  was  to  become  per- 
petual. Not  only  is  any  other  intention  at  variance  with  the  proper  and  com- 
mon sense  of  the  words  used,  but  their  meaning  and  effect  in  relation  to  the 
very  subject  are  established  by  authority  to  be  exactly  the  same.  Lord  Hard- 
wicke  says  in  the  case  of  Rex  v.  Morgan  (2  Strange,  1066) — ^^  When  an  act  is 
continued  every  one  is  estonped  from  saying  that  it  is  not  in  force."  And  in 
Dingley  v.  Moore  (Cro.  £jiz.  1750),  it  was  held  that  when  an  act  which 
created  an  offence  was  made  perpetual,  without  any  new  addition  or  alteration, 
the  offence  may  wdl  be  supp^Bed  against  the  form  of  the  first  statute,  for  that  is 
made  to  continue.  This  is  uie  very  case  before  us,  for  not  the  least  addition  or 
alteration  is  made  in  the  nature  or  character  of  the  offences  recited  and  con- 
tinued. But  suppose  it  possible  (which  I  confess  I  do  not^  to  doubt  the 
meaning  of  this  section,  can  we  ascribe  to  it  the  object  contended  for,  that  of 
making  all  these  offences  treason,  and  cognizable  by  the  legal  tribunals  of 
Ireland,  and  that  of  assimilating  the  proceemngs  here,  to  those  which  are  esta- 
blished by  the  English  statutes  of  King  William  and  Queen  Anne?  We  must 
keep  in  mind  that  the  act  36  Greo.  3  was  not  to  expire  until  the  end  of  Uie 
session  of  Parliament  next  after  the  death  of  King  George  IH.  Until  that  time 
it  was  to  continue  to  be  the  law.  Until  that  time  the  57  Geo.  3,  extending  it, 
coiild  have  no  immediate,  present,  or  practical  effect  in  England.  Was  it  uien 
to  have  immediate  effect  in  Ireland?  There  is  nothing  in  the  act  to  warrant  the 
position  or  assumption  that  it  was  to  have  a  different  period  for  its  commence- 
ment in  each  country.  If,  tiien,  its  effect  is  to  commence  in  both  countries  at 
the  same  time — ^that  is,  at  the  end  of  the  session  of  Parliament  next  after  the 
demise  of  King  George  III. — ^that  postponement  is  utterly  inconsistent  with 
the  alleged  intention  to  assimilate  the  law  and  nractice  of  the  two  countries ; 
they  would  remain  in  the  meantime  as  dissimilar  as  they  had  always  been. 
Indeed,  if  any  such  an  assimilation  was  intended,  I  cannot  conceive  any  rational 
object  of  deferring  in  Ireland  tiie  operation  of  provisions  made,  and  in  present 
force  in  England  for  the  safety  of  the  person  of  King  George  III,  his  heirs  and 
government,  for  Uie  period  during  which  the  postponement  must  necessarily 
take  place.  But  not  only  would  the  assimilation  be  future  and  reversionary, 
but  at  the  utmost  it  would  be  partial  and  highly  inconvenient.    It  would  assi- 
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W.  S.  O^Bribh  ^  ftt  least  the  alloetUus  which  precedes  the  sentence.    Thirdly,  the  diaallowanoe 
AHD  OTHXRS,  bj  the  court  of  the  prisoner's  claim  to  challenge  more  than  twenty  of  the  panel 
or  BRBOB,     is  said  to  be  error.    Fourthly,  the  first  five  counts  of  the  indictment,  on  all  of 
«>  which  the  prisoner  was  found  guilty,  are  said  to  be  bad.    On  the  sixth  and  last 

Thk  Qubeh.  count  he  was  acquitted.    Fifthly,  that  the  allowance  of  the  crown's  demurrer  to 
"  the  prisoner's  declinatory  plea,  as  it  has  been  termed,  is  also  enponeoos.     Of 

High  tr§aion,  jj^ese  the  fourth,  or  that  which  alleges  error  in  the  indictment,  is  the  only  one 
that  would  lead  to  a  direct  acquittal  of  the  party.  The  other  four  would  tenni- 
nate,  if  successful,  each  of  them  in  a  venire  de  novo.    Now,  first,  as  to  the  caption. 
The  question  upon  the  sufficiency  of  the  caption  is  certainly  a  question  of  juris- 
diction, but  as  it  comes  before  us,  it  seems  to  resolve  itself  very  much  into  a 
question  of  construction.    Tlie  principles  applicable  to  that  question  are  not 
controverted.    It  is  conceded  on  all  sides,  that  the  caption  of  an  indictment 
should  show  that  the  prisoner  was  tried  by  a  legal  tribunal  having  competent 
authority  to  try  hun.    That  is  the  principle  upon  which  the  argument  of  the 
prisoner's  counsel  is  founded,  and  that  principle  is  conceded  on  the  part  of  the 
crown.    In  the  present  case  it  appears  by  the  record  before  us,  that  the  prisoner 
was  tried  before  three  of  the  judges  of  the  superior  courts  of  law  under  a 
special  commission  held  in  September  last,  at  Clonmel,  for  the  county  of  Tip- 
peraiy.    The  objection  is,  that  these  three  commissioners,  sitting  alone,  do  not 
appear  to  have  had  jurisdiction  by  virtue  of  the  commission  mider  which  they 
sat,  inasmuch  as  it  appears  by  the  caption  that  the  conunission  was  directed  not 
to  the  three  only,  but  to  others,  not  named  along  witli  them.  It  must  be  admitted 
that  the  jurisdiction  of  the  court  was  derived  from  the  commission,  and  the 
commission  only — and  that  if  the  commission  appear  to  be,  in  fair  construction^ 
a  joint  commission  merely,  the  trial  was  certainly  coram  non  judice ;  and  this 
objection  ought  to  prevail,  for  under  such  a  commission  (a  joint  commission)  all 
Jodgment  of      ^^^  commissioners  must  have  sat  together  in  order  to  constitute  a  legal  tribunal. 
Cnunptoo,  J.     On  the  other  hand,  it  is  equally  clear  that  if  the  commission  was  a  joint  and 
several  commission,  giving  authority  to  all  the  commissioners,  or  to  one  or  more 
of  them,  to  sit,  the  objection  is  removed.    The  caption  does  not  aver  the  com- 
mission to  be  a  joint  commission,  nor  does  it  aver  it  to  be  a  joint  and  several 
commission.    The  commission  is  not  set  out  in  the  caption,  nor  perhaps  even 
its  exact  legal  effect  stated.    It  is  a  short  minute,  according  to  the  course  usually 
adooted  in  such  cases.   We  are,  therefore,  left  to  determine  the  legal  character 
of  this  commission  from  the  brief  notice  which  the  record  gives  us  of  it.    The 
question  is  then,  what  is  the  fair  import  of  the  words  of  the  caption  itself,  ac- 
cording to  their  grammatical  meaning  ?    Is  it  that  the  commission  was  merely 
a  joint  commission,  or  does  it  appear  to  have  been  a  joint  and  several  commission? 
The  caption  appears  to  me  to  aUege  tiiese  three  facts,  that  the  indictment  was 
found  before  tne  three  commissioners  named  in  the  caption  at  the  time  and 
place  there  stated  ;  that  these  three  commissioners  were  nominated  and  ap- 
pointed to  hear  and  determine  all  the  treasons,  felonies,  &c.,  and  to  deliver  the 
gaols  in  the  county  of  Tipperary ;  that  such  nomination  and  appointment  was 
by  virtue  of  a  royal  commission  dated  the  1st  of  September,  1848,  and  directed 
to  them  and  others.     Kow  I  take  it  that  the  fair  unpprt  of  these  allegations 
is,  that  the  trial,  first,  was  held  before  the  three  commissioners  only — ^that  was 
part  of  the  argument  of  the  prisoner's  counsel ;  secondly,  that  the  Uiree  special 
commissioners  were  the  only  commissioners  who  were  nominated  and  appointed 
to  deliver  the  gaols  at  Tipperary ;  and  thirdly,  that  that  nomination  and  ap- 
pointment was  made,  not  fiy  the  terms  of  the  commission  itself,  but  by  virtue 
of  the  commission.    In  the  case  of  a  joint  commission  merely,  all  the  commis- 
sions, as  I  before  observed,  must  sit  together  to  make  a  legal  tribimaL     In  the 
case  of  a  joint  and  several  commission  one  or  more  commissioners  sitting  con- 
stitute a  legal  tribunal.  In  the  latter  case,  the  commission  enacts  the  tribunal ; 
but  who  are  to  sit  ?     Not  all  unless  all  are  called  on  so  to  do.     It  remains  for 
the  crown  to  nominate  one  or  more  of  the  commissioners  specified  in  the  o(Mn- 
mission,  to  be  the  acting  commissioners.    This  nomination  I  take  to  be  sab* 
stantially  made  in  this  country  by  the  delivery  of  the  commission  to  the  selected 
judges.      Now,  if  we  suppose  the  present  commission  to  have  been  a  joint 
commission  merely,  the  statement  of  the  caption,  that  the  three  commissionen 
were  nominated  and  appointed  to  deliver  the  gaols,  would  be  false.    They  weie 
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not  80  nominated  according  to  this  supposition,  bnt  those  three  with  others  were  w.  S.  0*Bririi 
BO  nominated.     Whereas,  S  we  take  me.  commission  to  have  been  a  ioint  and  aud  othbrs, 
sereral  commission,  which  it  may  be  compatibly  with  the  statement,  then  all  is     ik  brbob. 
consistent,  the  commission  is,  in  fact,  according  to  his  caption,  directed  to  the  v* 

three  named  and  others.  That  proposition  is  satisfied.  So  far  all  are  equally  Thb  Qubbn. 
and  generally  authorized  to  sit ;  but  l^ee  only  of  the  tribunal  are  nominated  ' 
by  the  crown  specially  to  act  under  the  general  commission.  As  I  before  stated,  ^  treason. 
I  take  that  nomination  or  selection  to  be,  by  the  delivery  of  the  commission  to 
the  special  conmiissioners.  No  other  commissioner  named  in  the  commiBsion 
presumes  to  sit,  not  having  been  called  on  so  to  do,  or  nominated  by  the  crown 
for  it.  There  are,  then,  the  two  things  here,  there  is  the  authority  given  by  the 
ooDimission  itself,  and  there  is  the  selection  from  amongst  the  commissioners, 
which  is  an  act  of  the  crown^s  prerogative,  and  therefore  the  language  of  the 
<»iption  is,  that  the  nomination  of  the  commissioner^  is  by  virtue  of  the  commis- 
sion. I  take  the  language  to  mean,  not  that  these  three  special  commissioners 
were  nominated  to  sit  alone  by  the  terms  of  the  commission,  but  that  by  virtue 
of  the  commission  and  the  inherent  power  of  the  crown  they  are  so  nominated, 
^ow  the  English  commissions,  ana  the  captions  founded  on  them,  form  no 
precedent  for  us  on  the  present  occasion.  T^ey  are  directed  to  commissioners 
named  in  the  commission,  of  whom  certain  are  to  form  a  quorum,  the  others  are 
merely  associates,  sometimes  indeed  made  so  by  a  separate  commission,  and  the 
caption,  therefore,  describes  the  proceedings  as  being  befoxe  the  quorum  or  a 
sufficient  number  of  them  by  name,  or  before  them  and  others  not  named,  who 
are  the  associates.  With  us,  the  half-yearly  circuit  commissions  are  uniformly 
directed  to  the  twelve  judges  and  certain  of  the  law  officers  of  the  crown  without 
any  quorum  clause  (except  in  a  few  cases  in  which  the  mayor  is  associated  in 
cities  or  in  towns),  and  they  are,  in  fact,  uniformly  joint  and  several  commissions 
in  the  very  terms  of  them.  I  have  no  less  than  thirty  of  them  in  my  own  pos-  Judgment  of 
session,  directed  to  myself  and  other  commissioners  with  whom  I  have  been  Crampton,  J. 
named.  Now  the  caption  in  England  describee  the  commission  as  directed  to 
the  quorum  and  others,  and  state  the  proceedings  to  be  before  that  quorum 
and  others.  In  Ireland  the  caption  describes  the  commission  as  directed  to  all 
the  judges  nominated  to  the  particular  duty,  and  to  others  not  named ;  but 
states  the  proceedings  as  being  oefore  the  judges  nominated,  or  before  them  and 
others  according  to  the  fact.  The  caption  in  botii  countries  states,  or  should 
state,  the  facts  according  to  the  truth,  that  is,  the  short  minute  merely  of  them. 
The  word  *'  nominated^*  is  not  found  in  the  English  captions  at  aU.  I  observe 
the  term  used  there  is  always  **  assigned.**  We  use  the  words  '*  nominate  and 
appoint**  to  express  the  selection  or  nomination  of  the  particular  judges,  and  we 
say  that  nomination  takes  place  by  the  delivery  of  the  commission.  In  England 
the  course  is  different ;  there  is  a  previous  nomination  by  fiat  from  the  crown. 
Every  assize  commission  is  the  result  of  a  fiat  of  the  crown,  nominating  the  par- 
ticular individuals  to  whom  the  particular  commission  is  to  be  directed ;  and  the 
oomnussion  is  to  be  directed  only  to  those  named  in  that  fiat ;  and  sometimes 
there  is  a  new  fiat  to  include  an  additional  name.  This  will  be  found  in  Mr. 
Chitty*s  book.  Now,  observe  that  the  writ  of  error  which  has  been  sued  out 
in  this  case  is  confirmative  of  the  view  which  has  satisfied  my  mind  that  this 
caption  ia  sufficient.  I  own  I  had  some  difficulty  at  first — and  indeed  it  is  the 
only  part  of  the  case  on  which  I  ever  entertained  any  difficulty — ^but  the  writ  of 
error  sued  out  byjthe  prisoners*  attorney  is  confirmative  of  this  view.  For  what 
18  that  writ  of  error  ?  The  writ  is  directed  to  the  J^ht  Honourable  Francis 
Blackbume,  Chief  Justice  of  the  Courtof  Queen*s  Bench,  and  the  other  two  judges 
who  sat  at  the  commission,  Chief  Justice  Doherty  and  Judge  Moore — **  three 
of  our  justices  appointed  to  hear  and  determine  all  treasons,  felonies,  and  tres- 
passes committed  within  our  county  of  Tipperaiy,  and  to  deliver  the  gaols.** 
And  what  is  the  requisition  ?  <*  We  command  you,  that  if  judgment  be  given 
thereupon,  you  send  to  us,  distinctly  and  plainly,  under  your  seal,  or  the  seal  of  one 

of  you .**    What  is  the  meaning  of  **  under  the  seal  of  one  of  you  ?**    A 

case  was  dted  by  Sir  Cohnan  0*Loghlen  which  shows  the  meaning  of  that.  If 
all  the  commissioners  must  have  sat  to  make  a  legal  tribunal,  the  return  must 
certainly  have  come  from  all  who  sat  at  that  commission.  Here  the  writ  goes 
to  the  three  who  did  sit,  and  following  the  character  of  the  commission  itself,  it 


410  CRIMINAL   LAW   CASES. 

W.  S.  0*Rbibn  suggesta  that  the  return  may  be  made  either  by  three  or  by  one.    Now,  I  would 
AMD  oTHBRs,   Bay  (secoudly,  though  we  cannot,  perhaps  in  a  legal  point  of  view,  look  outside 
IN  ERROR,     the  record),  looking  to  the  commission  itself,  it  certamly  is  satisfactory  to  know 
V'  that  the  construction  which  the  court  is  now  putting  upon  this  caption  is  in 

The  Qukbn.    exact  accordance  with  the  truth  of  the  facts.     The  very  conunission  has  been 
7  produced  to  us — I  mean  to  the  judges  of  this  court — ^bymy  Lord  Chief  Justice, 

fffjfA  treason.  ^^  having  the  commission  in  his  custody ;  and  we  find  it  to  be  a  joint  and  several 
commission,  directed  to  all  the  judges  and  law  officers  as  usual,  including,  of 
course,  the  three  judges  who  sat  at  Clonmel.     And,  as  I  before  intimated,  we 
know  from  our  judicial  experience  that  such  is  the  usual  and  establiBhedform  of 
commission  for  the  aasizes,  and  there  is  no  difference  between  what  is  called  the 
form  of  a  special  commission  in  this  respect  and  the  ordinary  commission  issued 
at  every  assizes.     We  also  know,  judicially,  that  it  is  the  usual  and  ordinary 
course  for  the  crown,  under  such  special  commission,  to  select  two  or  more  of  the 
judges  in  whom  they  may  have  especial  confidence,  and  to  nominate  and  ap|>oint 
them  to  be  the  special  commissioners ;  so  that  the  course  of  judicial  ezp^ienee 
— tlie  special  commission,  if  we  are  now  to  look  at  it — ^are  all  in  agreement  with 
the  deouctions  which  I  have  been  making  from  the  terms  of  the  caption  itself ; 
and  unless  we  make  that  deduction  from  the  terms  of  the  caption,  we  are  obliged 
to  make  one  part  of  the  caption  contradict  the  other.    But  I  should  say  further 
for  myself,  I  nold  it  would  De  the  duty  of  this  court,  if  there  were  a  formal  error 
in  this  return — ^if  the  act  of  the  officer  had  made  this  return  an  informal  and 
incorrect  return,  it  would  be  the  duty  of  this  court  to  make  the  amendment,  if 
it  became  necessary  so  to  do,  and  the  crown  called  for  such  an  amendment.  The 
caption  we  all  know  is  no  paft  of  the  indictment.    It  is  but  the  ministerial  act 
of  the  officer,  Uie  clerk  of  the  crown,  giving  to  the  court  its  proper  title,  and 
showing  the  time  and  place  of  the  proceedings  which  took  place  before  the  judges. 
JndiEiiMnt  of      ^^  ^  ^^^  doubted,  and  it  has  never  been  doubted,  that  a  formal  error  in  the 
CramptoD  J.     caption  of  an  indictment  such  as  this,  upon  a  conviction  for  murder,  or  for  any 
other  crime  except  treason,  would  be  ameuded  by  the  coiui;.    The  authorities 
are  express  on  tne  subject.     AtkiasorCs  case  (4  £ast),  and  Rex  v.  Marsh  (6 
Adol.  &  EU.),  are  quite  decisive  on  this  subject.    But  it  has  been  suggested  by 
one  of  the  counsel  who  argued  this  case  on  behalf  of  one  of  the  prisoners,  that 
the  court  has  no  such  power  in  cases  of  treason  alone.     No  authority  or  prece- 
dent whatever  has  been  cited  for  the  distinction  that  was  assigned ;  but  this 
argument  was  addressed  to  the  court,  that  as  a  prisoner  on  trial  for  high  treason 
was  entitled  (along  with  the  copy  of  the  indictment)  to  a  copy  of  the  caption 
also,  that  the  caption  cannot,  after  the  copy  has  been  delivered  to  the  prisoner, 
be  altered  or  amended.     But  that  is  an  argument  which  cannot  be  for  a  moment 
acceded  to.    By  the  terms  of  the  Statute  giving  this  privilege,  both  to  prisoners 
in  England  and  Ireland,  the  words  used  are,  "  a  copv  of  the  whole  indictment ;" 
and  by  an  early  construction  in  favorem  vita  made  by  the  judges  upon  this 
statute,  knowing  that  the  caption  was  as  necessary  for  the  prisoner  as  the  indict- 
.ment  itself  to  enable  him  to  plead,  they  made  this  liberal  construction — ^that  he 
should  not  only  have  a  copy  of  the  indictment,  but  also  a  copy  of  the  caption, 
as  the  caption  might  be  necessary  to  enable  him  to  show  a  want  of  jurisdiction 
in  the  court,  or  in  the  grand  jury  who  found  the  bUl.    It  is  also,  however,  held, 
that  the  prisoner  after  pleading  cannot  object  to  the  sufficiency  of  the  copy. 
The  plea  admits  a  copy  to  be  correct.    Thus  the  giving  of  the  copy  is  merely 
to  assist  the  prisoner  m  framing  his  plea,  and  so  say  the  authorities ;  and  that 
having  been  done,  the  object  of  giving  the  copy  is  complete ;  and  the  subsequent 
amenounent  in  matters  of  mere  form,  and  the  act  of  the  officer,  cannot  in  any 
degree  affect  the  plea  or  defence,    llierefore  there  can  be  no  such  distinction. 
Now,  it  is  unnecessary  for  me  to  refer  to  the  precedents  for  this  caption  after 
what  my  Lord  Chief  Justice  has  stated,  but  they  are  numerous  in  this  court, 
and  I  think  I  may  add,  that  some  of  them  have  passed  the  ordeal  of  the  Lords 
without  being  objected  to.     It  therefore  appears  to  me,  for  these  reasons,  that 
the  objection  to  tne  caption  in  this  case  ought  not  to  prevaQ.    The  second  ob- 
. .    jection  in  the  order  I  have  stated  them  is  to  the  form  of  the  aUocutu*.  That  there 
IS  abundant  precedent  for  the  form  is  admitted,  and  upon  principle  the  objec- 
tion ought  not  to  prevail ;  for  when  the  prisoner  is  asked,  as  he  appears  to  have 
been  upon  this  occasion,  before  his  sentence  is  pronounced,  whether  he  had 
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anjrtfaing  to  Bay  whjr  the  court  should  not  proceed  to  judgment  againBt  him  for  w.  S.  0*BBiKir 
the  treasoziB  of  which  he  had  beea  found  guilty  (that  is  the  form  in  which  the  and  orBBRft, 
queBtion  is  put),  he  is  substantiaily  asked  why  the  court  should  not  proceed  to     in  brrob, 
judgment  of  death  against  him,  for  judgment  in  treason  necessarily  by  law  v. 

unports  judgment  of  death.    The  next  question  that  I  notice  is,  whether  the   'I'hb  Qubbv. 
prisoner  had  a  right  peremptorily  to  challenge  thirty-fiye  of  the  panel,  or  oply,         ' 
as  decided  by  the  court  below,  twenty ;  for  the  effect  of  the  crown's  demurrer    ^V*  '»*^'^* 
being  allowed  by  the  court  was  to  decide  that  the  prisoner's  right  or  power  of 
chal^nge  was  limited  to  the  number  of  twenty.    The  stat  9  Geo.  4,  c.  54,  s.  9,  ' 

appears  to  me  express  upon  the  point : — ^^  If  any  person  so  arraigned  for  treason 
or  murder,   or  for  other  felony,   shall    peremptori^  challenge  more   than 
twenty^-— .'^    The  consequences  stated  by  the  Act  of  Parliament  follow.    Now, 
the  argument  of  the  prisoners*  counsel  is,  that  the  generic  word  *'  treason**  means 
in  this  section  petty  treason,  to  the  exclusion  of  high  treason ;  that  the  class 
described  means  the  secondary  species  belonging  to  the  class,  and  means  to 
exclude  the  principal.    That  is  the  argument  of  counsel,  and  it  is  founded  very 
much  upon  a  verbal  criticism  on  the  words  of  the  section,  which  I  do  not  notice 
as  it  has  been  already  observed  on  by  my  Lord  Chief  Justice.    But  I  would  ask 
how  can  we  restrain,  as  we  are  called  on  to  do,  the  legal  and  comprehensive 
meaning  of  the  word  **  treason,*^  of  which  there  are,  or  rather  were,  two  species 
(for  one  of  them  has  been  taken  away  by  a  late  statute),  high  treaaon  and  petty 
treason;  especially  when  we  find  in  all  the  statutes,  both  ancient  and  moaem, 
on  the  subject  of  treason,  the  word  '^  treason  '*  is  used  to  signify  either  the  two 
classes  of  that  crime  or  hich  treason  onlv  ?    There  is  not  a  single  statute  ( tmless 
this  is  an  exception)  in  which  the  word  '*  treason  **  is  ever  employed  to  si^pufy 
petty  treason  exclusively.    But  again,  there  are  two  other  sections  of  this  statute 
m  which  the  word  **  treason**  is  used  manifestly  in  the  same  enlarged  sense — 
in  the  general  and  legal  sense.    Sect.  8  Ba3rs,  ^*  If  any  person  being  arraigned  Jodgment  of 
upon,  or  charged  with,  any  indictment  or  information  for  treason,  felony,*'  Crunpton,  J. 
and  so  on,  **  refuses  to  plead.*'    Is  it  to  be  contended  that  high  treason  is  not 
comprised  within  that  8th  section?    Again,  in  the  11th  section — *^  that  where 
any  person  shall  be  indicted  for  treason  or  felony,  the  jury  empanelled  to  try 
such  person  shall  not  be  charged  to  inquire  concerning  his  lands,  tenements,  or 
goods,  Dor  whether  he  fled  for  such  treason  or  felony.**    And  in  the  case  of  tiiat 
kte  statute  to  which  my  Lord  Chief  Justice  referred  with  respect  to  insane  per- 
sons, can  it  be  contended  for  a  sinffle  moment  that  it  was  not  meant  by  that 
statute  to  apply  the  word  **  treason  *  to  high  treason  as  well  as  to  petty  treason  ? 
But  independently  of  these  observations,  we  should  recollect  that  the  statute  of 
9  Geo.  4,  to  which  I  have  just  adverted,  is  a  consolidation  statuta    It  recites  a 
number  of  statutes  in  its  preamble,  and  it  repeals  those  statutes  either  totally  or 
partially.     One  of  the  statutes  so  recite,  and  so  repealed  for  the  purpose  of 
oeing  re-enacted,  is  the  statute  of  10  Car.  1 .    Now,  what  are  the  terms  of  Uiat 
statute?    It  enacts  *^that  no  person  arraigned  for  any  offence  or  offences  of 
high  treason,  petty  treason,  murder^  manslaughter,  or  any  other  felony.**    In  the 
very  language  (except  that  the  words  **  high  treason'*  are  omitted^  of  the  section 
that  is  now  the  subject  of  observation, — **  he  shall  not  be  permitted  to  challenge 
peremptorily  above  the  number  of  twenty."    That  is,  in  high  treason  and 
petty  treason.    These  two  classes  are  consolidated  into  the  generic  word 
"treason.**    From  the  time  of  10  Car.  1,  c.  9,  down  to  the  time  of  the 
enactment  of  9  Geo.  4,  the  law  of  treason,  as  regulated  in  Ireland,  was 
emphatically,  that  the  prisoner,  in  cases  of  high  treason  and  petty  treason, 
ooidd  challenge   peremptorily  only  twenty.     In  Ehigland  it  is  otherwise, 
we  know ;  and  indeed  the  great  foundation  throughout  the  argument  of  this 
case  has  been,  that  the  object  of  all  or  many  of  these  statutes  has  been  to  assimi- 
late the  practice  of  Ireland  to  the  practice  of  England,  and  the  law  of  Ireland  to 
the  law  of  England ;  and  yet  we  find  manifestly  a  difference  between  the  law  of 
Ireland  and  the  law  of  England  on  this  subject  and  many  other  subjects.  Assi- 
milation may  be  a  very  desirable  thing,  but  assimilation  must  be  done  by  the 
Legislature,  and  not  by  interpreters  of  the  law ;  and  when  it  comes  to  be  con- 
sidered whether  there  shall  oe  a  complete  assimilation,  it  will  be  a  subject  of 
serious  consideration,  whether  many  portions  of  the  Irish  code  of  laws  may  not 
get  the  pceference  over  portions  of  the  English  code  of  laws  on  the  same  subject. 
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W.  S.  O'Bribsi  English  acts  hadall,  bj  the  57  Geo.  8,  been  extended  to  Ireland.    Thisis  a  strange 
AHD  oTHEBs,  oonstTiiction  undoubtedlj  which  we  are  called  upon  to  adopt,  a  oonstraction 
IN  BRBOB,     directly  in  contradiction  to  the  express  statements  of  the  Legislature  in  the  1  &  2 
9.  Geo.  4.    Now,  see  what  the  Legislature  has  deliberately  done  by  this  act  of  1  &  3 

Thk  Qoebv.    Geo.  4 :  it  makes  certain  of  the  provisions  of  7  WiU.  3,  regulating  trials  for 
~  high  treason,  "applicable  to  Irelana ;  certain  otiiiers  it  does  not  make  applicable 

Hiifh  treason.  ^  Ireland.  The  important  provisions  that  are  not  made  applicable  to  Ireland  by 
this  statute  had  been  made  applicable  to  Ireland  before  by  5  Geo.  8.  Those  are 
therefore,  passed  over ;  and  the  recital  is,  that  certain  provisions  do  not  extend 
to  Ireland.  Now,  what  becomes  of  the  statute  of  Anne  ?  If  the  statute  of 
William  did  not  apply  to  Ireland,  it  is  impossible  to  contend  that  the  statute  of 
Anne  applied  to  Ireland,  because  the  same  reason  applies  to  both,  fiut  the 
LfCgislature  deliberately  omitted  to  make  the  statute  of  Anne  applicable  to 
Irdand,  though  it  studiously  and,  according  to  the  argument  of  the  counsel, 
unnecessarily  and  absurdly  proceeds  to  make  the  act  of  William  applicable  to 
Ireland  after  the  passing  of  57  Geo.  8^  Then  there  is  the  2nd  section  in  that 
act  of  1  &  2  Geo.  4,  c.  24,  which  I  think  tends  very  much,  to  fortify  the  argu- 
ment on  this  subject.  By  that  2nd  section  the  Legislature  extends  to  Ireland, 
without  mentioning  the  act  of  39  &  40  Geo.  3,  its  provisions  wiUi  respect  to 
personal  treasons  against  the  sovereign ;  it  makes  tine  enactments  of  39  &  40 
Geo.  3  the  law  of  Ireland,  adopting  the  very  words  of  the  act,  but  studiously 
omitting  the  reference  which  the  39  &  40  Geo.  8  contains  to  the  statutes  <^ 
William  and  Anne.  Why  ?  Because  those  were  statutes  in  daily  use  in  £nglaud, 
and  because  they  did  not  apply  to  Ireland.  Can  a&y  reason  for  this  omission 
be  suggested  beyond  that  which  I  have  stated,  that  the  Legislature  knew  per- 
fectly well  that  the  law  regulating  the  trial  of  persons  for  high  treason  in  Ire- 
land was  a  different  law  from  uiat  regulating  the  trial  of  persons  for  high 
Judgment  of  treason  in  England ;  one  being  ^gulated  by  Irish  statutes  (more  applicable 
Crampton,  J.  perhaps  to  the  state  of  things  in  Ireland  than  the  English  law),  and  the  other 
regulating  the  trials  of  English  treasons.  But  I  would  say  that  an  examination 
of  the  different  sections  of  57  Geo.  8  demonstrates  that  that  act  of  Parliament 
did  not,  and  could  not,  extend  to  Ireland,  and  never  was  contemplated  as  an 
act  extending  to  Ireland.  It  must  be  admitted,  to  be  sure,  that  Ireland  is  not 
expresslj^  excluded  from  its  operation.  It  is  also  true  that  Ireland  is  not  ex- 
pressly mcluded.  We  must,  therefore,  look  to  the  terms,  and  the  subject- 
matter  of  the  enactments,  to  judge  whether  this  statute  of  57  Geo.  3,  or  any 
section  of  it,  included  Ireland.  My  opinion  is,  that  not  one  single  section  of  it 
is  applicable  to  Ireland.  The  1st  section  of  it  does  no  more  than  continue  and 
perpetuate  a  portion  of  the  act  of  1796,  which  recites  certain  provisions  made 
by  that  act  of  Parliament,  establishing  treasons  of  a  particular  character.  That 
was  the  temporary  act  of  36  Geo.  3 ;  and  then  the  57  Geo.  3  goes  on  to  recite, 
that  it  is  necessary  and  en>edient  that  such  of  the  provisions  of  the  said  act  as 
would  expire  at  the  end  of  the  next  session  after  the  demise  of  the  crown  should 
be  further  continued  and  made  perpetual  Suppose  it  had  been  a  continuation 
for  ten  years,  or  for  twenty  years,  would  it  have  been  said  that  by  that  con- 
tinuation the  acts  were  made  applicable  to  Ireland  ?  What  is  the  perpetuation 
of  an  act  but  the  continuation  of  it  indefinitely — a  perpetual  continuation  of  it? 
It  was  to  be  extended  in  point  of  time,  and  in  point  of  time  only.  It  was  not 
to  be  extended  in  point  of  locality.  Tliere  is  no  such  contemplation  or  view  at 
all  attributable  to  the  Legislature  in  the  terms  of  this  Ist  section  of  the  statute. 
Well,  if  that  be  so,  it  gives  us  a  key  to  all  the  rest.  What  is  the  2nd  section  ? 
The  2nd  section  is  an  extension  in  a  different  way.  T1ie  Prince  Regent  was  not 
included  within  the  terms  of  the  act  of  1796,  nor  would  he  come  within  the 
terms  of  the  perpetuation  of  it ;  and,  accordingly,  the  2nd  section  extends  those 
provisions  to  the  Prince  Regent  during  his  office.  That  is  merely  an  extension 
of  an  English  act  of  Parliament  to  an  individual  not  comprised  within  the  pur- 
view of  the  temporary  act.  Then  comes  the  3rd  section — what  does  it  do  ? 
Why  it  extends  the  provisions  of  the  39  &  40  Geo.  3,  in  the  same  way  exactly, 
so  as  to  include  the  Prince  Regent  in  their  operation  during  his  office  as  Prince 
Regent.  And  what  is  also  remarkable  here  is,  that  the  very  subject  of  this  3rd 
section  is  the  subject  of  that  2nd  section  of  the  act  1  &  2  (leo.  4,  making  the 
39  &  40  Geo.  3  applicable  to  Ireland  in  the  manner  I  have  before  advert^  to. 
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Then  comes  the  4th  section,  on  which  I  may  say  that  the  whole  fabric  of  the  v\r.  S.  0*Brir:« 
argoment  upon  this  objection  has  been  based.    Now,  what  is  that  ?    To  my  and  othkrs, 
understanding  nothing  can  be  plainer  than  that  it  does  not  go  one  atom  beyond     in  bbror, 
the  provisions  which  haye  been  made  the  subject  of  a  former  section.    That  4th  9. 

section  provides  that  where  persons  shall  be  indicted  for  any  offence,  made  or  Tqa  Qokkn. 
declared  to  be  high  treason  by  this  act,  that  is,  by  the  67  Geo.  8,  they  shall  be 
entitled  to  the  benefit  of  the  act  of  William,  and  the  act  of  Anne,  except  in  ^'i'*  w-wricm. 
particular  cases.    But  who  are  they?    Persons  accused  or  indicted  on  the  per- 
petuated provisions  of  the  statute  of  1796,  or  upon  the  extension  of  that  and 
the  other  statute  to  the  person  of  the  Prince  Regent ;  that  is  the  whole  enact- 
ment— ^to  them  it  is  extended,  and  to  no  others.    Now  the  subsequent  sections, 
the  5th  and  6th,  the  concluding  sections  of  the  act,  are  merely  consequential  to 
the  sections  to  which  I  have  before  adverted.    There  is  nothing  whatever  in 
the  act  to  lead  one  to  the  conclusion  that  Ireland  was  in  the  remotest  degree  in 
the  contemplation  of  the  Legislature.     On  the  contrary  the  Legislature  knew 
perfectly  well  that  the  law  regulating  high  treason  in  England  was  different  in 
several  respects  from  that  in  Irdand.    The  6th  section  appears  to  me  to  have 
been  added  pro  majori  cauteld.    However,  it  is  argued  in  addition,  though  I 
think  not  so  strongly  pressed,  that  the  act  11  Vict.  c.  12,  has  extended  the  acts 
of  William  and  Anne  to  Ireland.    I  own  I  can  see  nothing  in  that  statute  to 
lead  my  mind  towards  that  conclusion.    This  act,  by  its  2nd  section,  has  done 
nothing  more  than  enact  that  the  recited  provisions,  made  perpetual  by  the 
57  Geo.  8,  shall  extend  to,  and  be  in  force  in,  that  part  of  the  United  King- 
dom called  Ireland ;  that  is,  it  has  extended,  not  the  act  of  57  Geo.  8,  to 
Ireland,  but  has  extended  to  Ireland  certain  penal  provisions  of  the  act  of  1796. 
That  is  the  whole  effect  of  that  section  of  that  act.     But  an  argument  is  raised 
on  the  preamble.    The  word  used  is  ^^provisions  ;'*  and  an  argument  is  raised 
on  that  word,  which,  it  is  said,  extencb  the  2nd  section.     I  own  I  cannot  see  Jadgment  of 
that.    I  take  the  preamble  to  be  explained  by  itself  as  well  as  by  the  2nd  sec-  Crampton,  J. 
tion,  80  as  to  prevent  the  possibility  of  mistake.    It  says,  *^  doubts  are  enter- 
tained, whether  the  provisions  so  made  perpetual  *' — that  is,  the  provisions  of 
the  act  of  1796.    Wno  entertained  those  doubts?    I  am  sure  I  do  not  know ; 
but  nothing  could  be  more  unfounded  than  those  doubts  would  seem  to  be. 
•*  It  is  expedient,^'  they  say,  **  to  repeal  aU  such  of  the  provisions  made  per- 
petual by  the  last-redted  act  as  do  not  relate  to  offences  against  the  person 
of  the  sovereign,  and  to  enact  other  provisions  instead  thereof,  applicable  to  all 

Earts  of  the  United  Kingdom.*'  What  is  the  meaning  of  the  word  ** provisions  ^* 
ere?  It  is  contended  by  the  argument  that  the  word  *' provisions"  is  to 
include  all  enactments  of  the  statute  of  the  57  Geo.  8.  And  then,  having  ex- 
tended the  use  of  the  word  **  provisions  "  in  that  way  in  the  1st  section,  thev 
transfer  it  to  the  2nd  section,  contrary  to  the  words  of  the  1st  section,  whicn 
says,  that  only  those  portions  that  were  made  perpetual  shall  extend  and  be  in  - 
force.  But  when  we  look  at  the  recitals  in  the  1st  section,  we  find  the  word 
'*  provisions "  is  by  the  course  of  the  language  itself  grammatically  under- 
stood, meant,  and  intended  to  apply  to  the  penal  provisions  of  the  act  of  1796, 
estabUshing  new  treasons,  and  me  penal  provisions  of  the  act  57  Geo.  8 ;  but 
beyond  those,  the  word  **  provisions,"  though  in  its  general  sense  it  may  apply 
to  everything  done  by  the  act  of  Parliament — ^beyond  that  limit  in  fair  con- 
struction it  appears  impossible  to  me  to  press  the  meaning  of  the  word  *'  pro* 
visions,"  even  in  the  1st  section.  But  all  that  is  controll^  afterwards  by  the 
express  terms  of  the  2nd  section  of  the  act.  So  that  upon  that  part  of  the  sub- 
ject I  do  not  entertain,  indeed  I  never  did  entertain,  any  doubt.  But  again  I 
would  say,  if  the  4th  section  of  57  Greo.  8  did  include  Ireland,  or  if  the  present 
indictment  is  founded  entirely  on  25  Edw.  8,  no  count  of  the  indictment  is 
founded  on  57  Geo.  8,  or  11  Vict.  The  very  plea  of  the  prisoner  in  this  case 
shows  that  to  have  been  the  understanding  of  his  own  counsel.  It  is  admitted, 
that  the  first  five  counts  of  the  indictment  are  founded  on  25  Edw.  8  ;  and 
it  is  in  consequence  of  that  admission  that  his  plea  applies  itself  particularly  to 
the  6th  count ;  but  I  would  say,  it  is  dear  also  that  the  6th  count  is  founded 
on  the  statute  of  25  £>lw.  8.  It  is  a  count  for  compassing  the  death  of  the 
Queen ;  and  the  overt  acts  relied  upon  are,  the  levying  of  war,  and  the  con- 
spiring to  levy  war,  against  the  Queen.  It  is  not  a  count  for  compassing  per- 
sonal injury  to  the  Queen.    Now,  in  ThistlewoocTs  case  (38  State  Trials), 

2   H  2 
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W.  S.  0*Bbikn  one  of  the  counts  is  a  count  ahnoet  in  the  tenns  of  the  present  count — a  count 
AMD  OTHKB8,  for  compassing  the  death  of  the  king  through  the  medium  of  war  to  be  levied ; 
in  KRBOR,     and  I  observe  that  the  Attorney-General  and  the  counsel  for  the  prisoner 
V.  both  agree  in  considering  that  count  to  be  a  count  founded  on  25  Edw.  3.     And 

The  Qubbk.  what  says  Lord  Chief  Justice  Abbott  in  his  summing  up  on  this  subject? — 
:  "  Two  of  these  charges,  namely,  the  compassing  and  imagining  the  death  of 

Btgh  treaton.  jjj^  Majesty  "—in  almost  the  veiy  terms  of  the  count  now  before  us,—"  and  the 
actually  levying  war  against  hun,  were  declared  to  be  treasons  by  a  statute 
passed  as  long  ago  as  the  reign  of  £dw.  UI.'*  Therefore,  it  appears  to  me 
plainly,  that  the  6th  count  in  this  indictment  is  a  count  founded  on  the 
statute  of  25  Edw.  3 ;  and,  therefore,  the  prisoner's  counsel  have  no  right, 
even  upon  their  own  argument,  to  invoke  the  aid  of  the  English  acta, 
because  their  argument  must  be  founded  upon  the  supposition  that  there 
is  a  coimt  in  the  indictment  which  is  founded  upon  those  subsequent  act& 
But  it  has  been  argued,  that  unless  the  57  Geo.  3,  or  the  11  Vict,  be  held  to 
embrace  Ireland,  no  provision  is  made  for  the  regulation  of  treasoti  trials 
founded  on  the  11  Vict.  Hiere  certainly  is  none  made  by  the  terms  of  the  late 
statute.  Let  us  suppose  this  to  be  true  in  point  of  fact,  it  does  certainly  show  on 
the  argument  a  casus  omissus  by  the  Legislature.  But  what  would  the  construction 
of  the  plaintiffs  in  error  amount  to  ?  Why  it  would  show  an  extraordinary  incon- 
sistency in  the  modes  of  proceeding  according  to  the  enactment  of  the  Le^alature 
with  respect  to  treason  trials  in  Ireland,  for  there  would  be  one  act  of  Parliament^ 
or  set  of  acts,  regulating  trials  for  treason  on  the  25  Edw.  3,  namely,  the  Irish 
acts ;  and,  according  to  the  same  argument,  in  all  trials  for  treason  upon  indict- 
ments to  be  founded  upon  the  latter  acts,  the  proceedings  would  be  regulated 
by  the  English  acts  of  Parliament.  Could  anything  be  more  monstrous  and 
absurd  than  that  proposition  ?  Surely  that  consequence  would  lead  to  greater 
absurdity  and  dimcultv  than  the  mere  circumstance  of  there  being  a  case  occur- 
Jadgmeot  of  ring  in  Ireland  in  which  there  was  no  provision  made  in  the  way  of  privilege,  with 
Orsmpton,  J.  respect  to  havingacopy  of  the  indictment.  Now  I  have  already  intimated  my  own 
view,  that  the  early  Irish  act  in  its  reason,  though  not  in  its  terms,  is  sufficiently 
comprehensive  to  apply  to  all  cases  of  treason  in  Ireland,  whether  future  or  then 
existing.  But  it  is  not  necessary  that  I  should  dwell  on  such  a  topic  as  tbat. 
We  must  interpret  the  acts  of  Parliament  as  we  find  them ;  we  are  not  at  liberty 
to  remodel  them.  But  I  would  give  a  liberal  construction  to  that  act  of  5  Geo.  3, 
and  make  it  applicable  to  all  treasons,  rather  than  leave  a  casus  omissus  on  the 
subject ;  that  is  my  own  impression.  Another  mischief  which  has  been  sug- 
gested as  arising  from  the  extension  of  57  Geo.  3  to  Ireland,  was,  that  the 
sentence  on  a  prisoner  convicted  under  the  new  statutes  would  be  unprovided 
for,  and  that  the  common  law  barbarous  sentence  must  be  put  in  execution 
against  the  prisoners.  But  I  own  I  am  not  struck  by  that  argument  at  aU, 
because  I  feel  quite  satisfied  that  the  terms  of  54  Geo.  3  are  sufficiently  ample  and 
comprehensive  to  apply  to  all  cases  of  pronouncing  sentence  in  high  treason. 
There  remains  only  a  word  upon  the  form  of  the  plea.  I  shall  not  dwell  upon 
it.  The  facts  have  been  brought  before  the  court ;  they  are  upon  the  record. 
I  cannot  shut  my  eyes  to  the  statement,  and  I  think  it  much  more  expedient  to 
decide  upon  the  merits  than  upon  the  question,  whether  such  a  plea  is  admis- 
sible or  not.  But  I  own  my  own  impression  would  be  to  refuse  to  receive  such 
a  plea,  llie  matter  of  it  appears  to  me  to  be  a  matter  of  regulation  and  of  dis- 
cretion, and  to  be  disposed  of  upon  motion,  and  not  by  way  of  plea  to  the 
indictment.  I  am  not  as  sentimental,  perhaps,  as  some  of  the  learned  counsd 
who  argued  this  case,  upon  the  subject  of  allowing  the  exercise  of  discretion  to 
judges.  The  abuse  of  discretion  is  greatly  to  be  deprecated ;  but  the  use  of 
discretion  in  many  cases  affecting  life,  liberty  and  property,  is  necessary  accord- 
ing to  the  law  of  the  land.  The  courts  of  justice  are  obliged  to  exercise  discretion 
in  civil  cases ;  but  above  all,  in  criminal  cases  especially,  they  are  compelled  to 
exercise  a  discretion  very  painfully  sometimes,  but  necessarily.  Why  is  it  that 
a  bill  of  exceptions  is  not  allowed  in  criminal  cases  ?  Why  is  it  that  a 
writ  of  error  is  not  permitted  without  the  allowance  of  the  Attorney-General, 
although  a  biU  of  exceptions  and  a  writ  of  error  are  the  right  of  the  subject  in 
civil  cases  ?  Why,  only  because  it  is  deemed  better,  in  such  cases,  to  trust  to 
the  discretion  of  tUe  judge  than  to  interpose  delays  which  might  be  dangerous 
to  the  administration  of  justice.    There  are  two  principles  of  law  upon  this 
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subject  which  may  sometimeB  conflict,  or  appear  to  do  so.    The  one  principle  w.  S  0*BKiBif 
is,  tiiat  there  ahonld  be  every  opportunity  given  for  deliberation,  and  for  cor-    and  othbrs, 
rection  before  a  sentence  ia  carri^  into  execution ;  that  is  one  principle.     The     in  erbob, 
other  principle  is,  that  it  is  expedient  for  public  purposes,  especially  in  criminal  v, 

cases,  that  execution  should  not  be  ddayeo,  or  the  sentence,  whatever  ii  may  be,    The  Qusbn. 
unnecessarily  deferred.    It  is  for  such  reasons  as  these  that  the  law  of  England        ~ — 
does  not  allow  a  bill  of  exceptions  in  criminal  cases  and  does  not  allow  a  writ   "V*  *"'<*****• 
of  error  excei>t  sub  modo^  as  I  before  stated.    I  am,  therefore,  certainly  not 
alarmed  at  this  doctrine  of  discretion,  temperately  'and  properly  used,  as  it 
ought  to  be  acoordine  to  adjudged  cases,  and  according  to  law ;  and  I  Uiink 
such  pleas  as  tend  omy  to  dday  or  to  defeat  justice  should  not  be  encouraged. 
My  opinion  upon  the  whole  of  this  case  is,  that  all  the  objections  should  be 
overruled,  and  the  judgment  of  the  court  below  afiBrmed. 

Perrin,  J. — I  shall  not  find  it  necessary  to  go  through  the  several  matters  Jadfnnent  of 
assigned  as  errors,  but  shall  confine  the  few  observations  which  I  think  it  Perrin,  J. 
necessary  to  make  to  three  of  the  matters  assigned  as  errors.  The  first  is, 
the  objection  to  the  caption.  It  appears  to  me  that  the  caption  does  show  that 
the  indictment  was  taken  at  a  special  sessions  of  oyer  and  tenniner  and  gaol 
delivery  at  Clonmel  in  Tipperaiy,  held  in  and  for  that  county,  before  my  Lord 
Chief  Justice,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  Mr.  Justice 
Moore,  who  were  justices  and  commissioners  of  oyer  and  terminer  within  the 
said  county,  appointed  and  nominated  to  inquire,  hear  and  determine  by  a 
commission  under  the  great  seal,  dated  the  fint  of  September  (to  them  and 
others  directed),  by  the  grand  jury  of  that  county,  and  therefore  before  a  court 
having  jurisdiction.  I  think  it  is  clearly  expressed,  that  they  are  appointed 
and  nominated  to  inquire,  hear  and  determine ;  that  the  commission  is  oirected 
to  them  and  others  does  not  detract  from,  impair,  or  deny  the  authority  there 
expressly  stated  to  do  so.  This  is  the  case  of  every  commission  at  the  assizes, 
in  every  county  at  large  in  Ireland,  directed  to  all  the  judges,  but  executed  by  one 
or  more.  There  has  been  no  authority  cited  which  shows  that  the  caption  in 
this  form  is  bad.  We  are  called  upon  to  assume,  that  that  caption  and  state- 
ment is  not  merelv  insufficient,  but  really  that  it  is  untrue,  and  that  my  Lord 
Chief  Justice  of  this  court,  and  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  tikj  brother  Moore  sat  there  without  any  authority ;  and  we  are  called  upon 
to  reverse  the  judgment  upon  that  ground — two  of  my  brother,  my  Lord  Cnief 
Justice  and  Mr.  Justice  Moore,  sitting  here,  in  this  court,  to  reverse  their  judg- 
ment, on  the  ground  that  they  had  not  jurisdiction,  when  they  acted  by  and 
under  the  terms  of  a  commission  in  their  custody  and  care,  which  this  caption 
pursues  exactly  and  precisely.  My  Lord  Chief  Justice  has  produced  and  shown 
to  us  here  the  commission,  which  accords  in  terms  with  the  caption,  and  which 
is  in  the  ordinary  form  of  all  our  commissions,  jointly  and  severally  directed. 
I  think  it  unnecessary  to  say  anything  more  on  that  point.  My  Lord  Chief 
Justice,  if  this  was  not  in  his  own  court,  might  have  had  me  commission  produced 
here  by  certiorari.  I  think  the  arguments  that  have  been  so  strongly  put  on 
the  point,  show  that  the  caption  must  be  so  understood ;  but  on  a  question  of 
this  importance,  it  is  a  great  deal  better  to  show  that  there  is  no  ground  of 
objection,  than  that  the  argument  in  answer  to  it  is  sufficient.  The  next  ob- 
jection in  the  case  is  the  extraordinary  one  that  the  five  counts  are  insufficient 
in  law,  inasmuch  as  the  levying  of  war  against  the  Queen  is  not  treason  in  Ire- 
land. It  seems  to  me,  if  anything  can  be  deemed  extraordinary  now-a-days, 
very  extraordinary  to  state  such  a  proposition  in  Her  Majesty *&  Court  of  Queen's 
Bench  in  Ireland.  The  second  proposition  on  the  same  point  is,  that  Tipperary 
is  not  shown  to  be  in  Ireland,  that  is,  within  the  realm  of  Ireland.  I  shall  only 
read  the  act  of  Parliament  which  has  been  already  referred  to,  5  Greo.  8,  c.  21, 
i*  An  Act  for  the  better  regulating  the  Trials  in  cases  of  High  Treason,  under  the 
Statute  of  the  25  £dw.  3,'*  an  act  of  the  Irish  Legislature.  ''  Whereas  it  is  highly 
reasonable  and  agreeable  to  the  nature  of  our  excellent  constitution,  that  persons 
prosecuted  for  high  treason  under  stat.  25  £dw.  3,  should  be  allowed  all  proper 
means  for  defence  of  their  innocence ;  in  order  thereto  and  for  the  better  regu- 
lating of  the  trials  of  all  such  persons,  be  it  enacted  bv  the  King's  most  excel- 
lent Majesty,  by  and  with  the  consent  of  Parliament,  from  and  after  " — such  a 
day — ^*  all  and  every  person  and  persons  who  shall  be  accused  and  indicted  " — 
that  is  in  Ireland — **  for  high  treason  under  that  statute,  shall  have  a  true  copy 
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W.  S.  O'Brisn  of  the  indictmeiit  delivered  to  them/'    They  say  that  that  act,  26  Edw.  8,  was 
AND  OTHKR8,  Dot  in  f  orce  in  Ireland.    I  cannot  answer  that  argument,  if  any  one  can  reconcile 
IN  BSROR,     it  with  the  provisions  of  the  statute.    Bat,  further,  there  is  the  passage  in  Coke 
^'  Littleton,  already  referred  to  by  my  Lord  Chief  Justice,  and  the  judgment  of 

Thk  Q«?bkw.  Lop^j  cidhmel  in  26  St.  Tr.  on  the  trial  of  William  Jackson.  My  Lord  Clonmel, 
„.  ,  ^^  in  his  summing  up  to  the  jury,  says,  **  Gr^itlemen  of  the  jury,  in  this  case  of 
atgn  treoMon.  ^^^  j^^^^  against  WWiam  Jackson,  clerk,  the  indictment  against  the  prisoner  ia 
founded  on  the  statute  of  treason,  26  £dw.  3,  c.  2~a  statute  that  haa  been 
considered  as  one  of  the  greatest  protections  to  the  subject  that  ever  passed,  as 
stating  and  precisely  ascertaining  what  shall  be  treason  to  affect  the  life  of  the 
subject,  to  prevent  any  unascertained  crime  of  that  nature  from  affecting  him." 
And  the  counsel  in  that  case  for  Mr.  Jackson  were  Mr.  Curran,  since  Master  of 
the  Rolls,  and  Mr.  George  Ponsonby,  since  Lord  High  Chancellor  of  Irelaad ; 
and  they,  notwithstanding  that  act  was  not  in  force  in  Ireland,  seem  to  have 
made  no  objection  to  the  summing  up  of  Lord  Clonmel  on  the  subject.  The 
counsel  for  the  prosecution,  Lord  Kilwarden,  commenced  his  address  by 
saying,  *'  The  court  will  inform  you,  gentlemen  of  the  juiy,  that  this  indict- 
ment is  grounded  on  the  stat.  26  Edw.  8,  by  which  ** — and  so  forth.  And 
then,  in  course  of  the  argument,  Mr.  Ponsonby  regrets  that  the  law  does  not 
give  two  witnesses  in  Irdand,  as  in  England,  but  makes  no  suggestion  tiiat 
26  Geo.  8  was  not  in  force  here.  In  Weldcn'B  case  (2  St.  Tr.  278),  the  same 
doctrine  is  laid  down  by  Mr.  Justice  Chamberlain;  and  in  Heneage's  case^ 
11 28  ;  and  in  Sheares^s  case,  by  my  Lord  Carleton  (29  St.  Tr.) ;  and  the  counsel 
for  the  Sheares  were  Lord  Plunket  and  Mr.  Curran.  Then  in  28  St.  Tr.  Lord 
Downes,  in  his  charge  to  the  grand  jury,  in  the  year  1803,  says,  "  It  is  pro- 
bable, gentlemen,  that  indictments  for  high  treason  may  be  sent  up  to 
you  against  some  of  the  prisoners  in  custody,  grounded  on  stat.  26  Edw.  3, 
Jndflrment  of  upon  which  the  law  of  treason  in  this  country  rests.'^  I  am,  therefore,  of 
Perrin,  J.  opinion    tiiat  the  error  so  assigned  is  unfounded,  and   that  it  is  ill^al 

and  contrary  to  that  statute  to  levy  war  against  the  Queen  in  Ireland. 
The  next  question  to  which  I  shall  advert,  the  most  important  in  the  case,  and 
one  upon  which  I  must  confess  I  have  had  a  good  deal  of  difficulty,  is,  the  im- 
portant question  whether  or  not  the  statute  of  Anne  is  in  force  in  Lreland  ?  or, 
m  other  words,  whether  the  67  Greo.  3  extended  all  the  provisions  of  the  36  Geo.  8 
to  Ireland,  including  the  provisions  of  the  statute  of  Anne ;  and  if  not,  whether 
the  llUi  of  Victoria  does?  In  considering  this  question  it  may  be  useful  to 
bear  in  mind  the  state  of  the  statute  law  of  treason  in  the  two  then  separate 
kingdoms  of  England  and  Ireland.  At  and  after  36  Greo.  3,  and  up  to  1800,  the 
common  law  of  the  countries  is  the  same.  In  England  there  was  the  26  Edw.  3 
declaring  and  defining  treason,  I  mean  at  the  time  of  Uie  passing  of  36  Geo.  8. 
There  was  also  the  7  Will.  8,  regulating  the  trial,  giving  a  copy  of  the  indict- 
ment five  days  before  trial ;  giving  the  assistance  of  counsel ;  requiring  proof 
by  two  witnesses,  and  limiting  prosecutions  to  three  years.  There  was  the  7tii 
of  Anne,  giving  the  prisoner  a  ust  of  the  witnesses  to  be  produced  for  the  pro* 
secution,  of  the  names  and  additions  of  the  jurors,  and  a  copy  of  the  indictment 
ten  days  before  the  trial.  There  was  another  distinction  and  difference  which 
has  been  observed  on ;  that  is,  the  right  of  peremptory  challenge  in  England 
was  thirty>five,  while  the  right  in  Ireland  was  twenty  only,  by  10  &  11  Car.  1. 
In  Ireland  the  law  stood  thus :  there  was  the  26  Edw.  3  in  force  by  the  opera- 
tion of  the  10  Hen.  7 ;  and  there  was  the  6  Greo.  3,  which  I  have  already  ad- 
verted to,  giving  a  copy  of  the  indictment  in  treason,  under  the  26  Edw.  3,  being 
the  only  statute  then  m  force  in  Ireland,  five  days  before  trial,  and  the  assistance 
of  counsel,  and  no  more.  So  that  at  tiiat  time,  at  the  time  of  the  passing  of 
the  36  Geo.  8,  by  the  law  of  England,  the  party  accused  was  subject  to  the  same 
statutable  enactments  as  to  the  nature  and  extent  of  the  crime ;  but  he  had,  in 
addition  to  what  was  given  by  6  Geo.  8,  namely,  the  copy  of  the  indictment  five 
days,  and  the  assistance  of  counsel,  the  protection  of  &e  other  sections  of  7 
Will.  3,  requiring  proof  by  two  witnesses,  and  limiting  the  time  of  prosecution. 
Further,  he  had  the  provisions  of  7  Anne,  giving  a  list  of  the  witnesses  to  be 
produced  for  the  prosecution,  and  the  names  and  additions  of  the  jurors,  and 
the  copy  of  the  indictment  ten  days  before  the  trial.  In  that  state  of  the  law  it 
was  deemed  requisite  in  England  to  pass  the  act  of  36  Geo.  8,  which  act  declared 
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old,  and  enacted  freeh  treasons,  and  defined  and  pointed  out  with  precision  w.  S.  O'Bribm 
several  fresh  treasons,  but  many  of  them  such  as  had  been  by  judicial  decision  amd  others, 
held  to  be  provifble  under,  and  establishing  the  treasons  decliured  by,  the  statute     in  rbbob, 
of  £dw.  3.    And  it  enacted,  that  persons  prosecuted  for  any  offence  under  it  v> 

■houldhare  the  benefit  of  7  Will.  3  and  7  Anne ;  and  it  made  that  act  to  con-   The  Qubek. 
tinue  during  the  life  of  His  Majesty  King  George  III.,  and  untQ  the  end  of  the 
next  session  of  Parliament  after  his  demise.    That  act  created  and  declared  °^^  treatom. 
additional  treasons  to  those  previously  existing  in  England  under  the  statute  of 
£dw.  3 ;  and  in  fact  it  added  some,  sucul  as  compassing  injury  to  the  person,  which 
might  not  have  been  held  to  have  been  proofs  of  existing  treasons,  but  it,  gene- 
rally sp^riking,  did  define  and  give  precision  to  the  charge ;  and  then  it  added 
to  the  enactments  of  its  first  section  those  I  believe  of  the  4th,  namely,  that 
persons  brought  to  trial  for  tihose  treasons  should'have  the  benefit  and  advantage 
of  the  existing  law  of  England  upon  their  trial.    The  act,  as  has  been  properly 
obeerved,  grew  out  of  the  state  trials  in  England  of  1793  and  1794  ;  and  fol- 
lowing up  the  views  then  taken,  in  order  to  give  the  parties  brought  to  trial  the 
advantage  and  benefit  of  a  more  predse  and  exact  charge  it  could  not  intend  to 
take  away,  but  provided  that  they  should  have,  the  benefit  and  advantages  which 
they  would  otherwise  have  had  by  a  direct  prosecution  under  the  statute  of 
£dw.  8,  namely,  the  advantages  and  provisions  of  those  two  acts  of  William  and 
Aime.  So  the  law  stood  while  the  two  countries  were  separate.  The  25  Edw.  3 
and  36  Geo.  3  defined  treason  in  England.    The  7  Wm.  3  and  7  Anne  regu- 
lated the  trials,  and  gave  the  copy  of  indictments  and  list  of  witnesses.  The  25 
Edw.  3  defined  treason  in  Ireland ;  and  5  Geo.  3  gave  a  copy  of  the  indictment 
and  the  assistance  of  counseL    The  law  so  remaining  without  any  alteration  in 
these,  or  in  any  material  respect,  till  1814,  an  act  was  passed  altering  the  sen- 
tence to  be  pronounced  in  cases  of  treason — an  act  whidi,  in  my  understanding, 
was  not  confined  to  treason  under  any  particular  statute,  but  meant  to  apply  to  Jadgroent  of 
an  the  cases  where  the  old  and  barbarous  sentence  was  to  have  been  pronounced,  Perrin,  J. 
and  substituted  the  other  in  its  place.    This  is  the  plain,  and,  I  think,  distinct 
meaning  of  that  act  of  Parliament;  and  I  cannot  understand  why  the  provision 
at  the  end  of  the  57  Geo.  3  was  added.    But  then  in  1817  His  Majesty  King 
George  III.,  though  still  alive,  being  infirm,  and  certain  outrages  having  been 
committed  against  the  Regent,  the  57  Geo.  3  was  passed :  the  law  of  treason  in 
Ireland  at  i£at  time  being  regulated  and  defined  by  25  Edw.  3  and  5  Greo.  3  ; 
neither  7  Will.  3,  7  Anne,  nor  36  Greo.  3,  being  of  any  force  in  Ireland.    The 
57th  enacts,  not  that  all  the  provisions  of  36  Geo.  3,  thereby  and  therein  re- 
cited, but  that  those  of  the  provisions  (for  it  is  only  certain  of  them)  therebv 
and  therein  recited  which  rel&te  to  the  heirs  and  successors  of  Greorge  IIL,  shaU 
be  and  the  same  are  Uiereby  made  perpetual.    No  words  of  extension,  nor,  as 
has  been  already  observed  by  my  Loid  Chief  Justice,  and  I  think  a  very  im- 
portant observation,  no  operation  given  to  it  by  this  57  Greo.  3,  in  any  respect 
until  after  the  demise  of  Geo.  HI.,  makes  the  compassing  of  the  death  of  the 
Regent,  or  direct  attempts  on  life  or  person,  treason,  within  the  realm  or  without, 
on  proof  of  two  witnesses ;  it  extends  the  provisions  of  39  &  40  Geo.  3,  English, 
to  any  case  of  compassing  the  death  of  the  Regent,  where  the  overt  act  is  as- 
sassination, or  direct  attempt  on  life  or  person.    It  then  provides  that  persons 
prosecuted  under  it  shall  be  entitled  to  the  benefit  of  7  Will.  3  and  7  Anne, 
except  where  assassination  shall  be  the  overt  act.    It  is  material  to  advert  to  the 
terms  adopted  in  that  act.    It  did  not  perpetuate  the  act  of  36  Geo.  3.    It  is 
intituled  **  An  Act  to  make  perpetual  certain  Parts  of  the  36th  of  the  King ;  and 
for  the  Safetv  and  Preservation  of  the  Person  of  His  Royal  Highness  the  Prince 
Regent ;  and  it  recites  that  by  that  act  it  was  amongst  other  things  enacted 
**  that  whosoever  after  the  passing  of  the  act  during  the  natural  Hf e  of  His 
Majesty,  and  until  the  end  of  the  next  session  after  tibie  demise  of  the  crown, 
within  the  realm  or  without,  shall  compass  the  death  or  destructioh  of  the  king, 
'  or  his  heirs  or  successors  ** — and  then  there  are  matters  which  I  need  not  take 
up  time  by  reading — **and  being  lawfully  convicted  thereof  by  due  course  of 
law,  upon  the  oaths  of  two  lawful  and  ciedible  witnesses,  shaU  be  deemed  and 
adjudged  a  traitor :  and  whereas  it  is  necessary  and  expedient  that  such  of  the 
provisions  of  the  said  act  as  would  expire  at  the  end  of  the  next  session,  should 
be  further  continued  "—should  be  continued  longer.    This  was  passed  in  the 
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Bi^h  tfeaton. 


Judgment  of 
Porrin,  J. 


W.  S.  0*Bribs  57th,  when  the  king  was  infirm,  and  after  the  regency  had  been  some  time  in 
AND  oTUBRs,  continuation.    It  recites  that  it  is  expedient  tluit  such  of  the  proyiaions  aa 
is  RBKOR,     would  expire  at  the  demise  of  the  crown  should  be  further  continued ;  that  is, 
^  provisions  that  were  in  force  under  the  86  Geo.  3,  and  would  be  in  force  xmd^ 

iHK  QuBBw.  the  35  Q^  8,  were  to  be  further  continued ;  and  it  then  proceeds  that  all  and 
every,  not  of  the  provisions  of  the  act,  but  of  the  hereinbefore-recited  provisions, 
it  having  enumerated  merely  the  penal  parts  of  the  statute,  which  r^te  to  the 
heirs  and  successors  of  His  Majesty  and  the  sovereign  of  these  realms,  shall  be, 
and  the  same  are  hereby  made  perpetual.    And  it  may  be  worth  while,  where 
we  have  had  so  much  discussion  with  respect  to  the  word  **  realm,"  and  the 
decision  to  be  adopted  with  respect  to  it,  to  observe  how  the  word  is  used  here« 
In  the  36th  it  is  *^  within  the  resum  "  when  reciting  it ;  and  then  when  the  danse 
is  stated  with  respect  to  the  K^ent,  the  2nd  clause  of  the  act,  it  is  *^  Whereas, 
in  consequence  of  daring  outrages  offered  to  tiie  person  of  His  Royal  Highness, 
in  the  exercise  of  the  royal  power  and  authority  of  the  crown  of  these  realms 
belonging.''    And  then  it  goes  on  in  the  enacting  part,  and  it  enacts  that  any 
one  who  shall  compass  injury  to  the  prince,  in  the  same  terms  that  have  been 
applied  to  the  king  in  the  36th,  witmn  the  reahn  or  without,  shall  so  and  so. 
Now  it  seems  to  me  upon  those  expressions  which  I  have  drawn  attention  to,  to 
state,  that  it  is  expedient  that  such  of  Uie  provisions  as  would  expire  at  the  next 
session  should  be  further  continued ;  and,  in  order  to  be  further  continued,  they 
must  have  had  previous  existence ;  and  if  you  continue  that  which  had  previous 
existence,  that  not  relating  to  Ireland,  it  is  hard  to  say  that  the  continuation  of 
that  makes  what  before  did  not  extend  to  Ireland,  to  extend  to  Ireland ;  the  enact- 
ment is  this  :—>**  be  it  enacted,  that  all  the  hereinbefore-recited  provisions  which 
relate  to  the  heirs  and  successors  shall  be  made  peroetual.    The  enactment 
which  the  learned  counsel  call  on  the  court  to  read  is  this,  be  it  enacted,  that  idl 
the  provisions  which  relate  to  the  heirs  and  successors  shall  relate  and  extend 
to  Ireland,  and  be  made  perpetual.    I  cannot  see  any  ground  of  construction,  or 
any  expression  of  intention  to  be  carried  out,  which  would  either  oblige  or  au- 
thorize us  to  interpolate  these  words.    It  does  not  profess  to  extend  the  statute 
to  Ireland ;  that  is  not  its  object  nor  its  title.    I  may  as  well  allude  to  it  here 
as  hereafter :  itis  observed  that  the  2nd  section  must  include  Ireland,  because  that 
is  to  make  it  treason  to  compass  the  death  of  the  R^;ent,  and  there  is  no  reason 
why  that  should  not  be  punishable  in  Ireland  as  well  as  in  England.    There  was 
certainly  no  reason  why  a  law  might  not  be  made  for  that  purpose  to  operate  in 
Ireland  as  weU  as  in  England ;  but  the  question  is,  whether  this  does  so,  and 
expresses  it.    It  recites  Sie  outrages,  and  then  it  says,  it  is  expedient  to  extend 
the  provisions  of  the  36th  to  the  Regent.    It  is  argued  that  it  is  absurd  to  say 
that  that  should  not  extend  to  Ireland,  and  that  the  law  which  was  then  passed 
for  the  protection  of  the  Kegent  should  not  refer  to  Ireland.    It  is  to  be  re- 
membered that  at  the  very  time  when  this  is  supposed  to  have  been  so  intended, 
the  person  of  His  Majesty  George  III.  was  left  without  the  protection  of  an  act, 
either  of  the  361^  or  the  57th,  because  all  that  is  perpetoated  is  the  clause  which 
related  to  the  successors,  which  is  not  to  take  effect,  and  could  not  take  effect, 
till  after  the  demise  of  the  crown ;  and  therefore  it  shows  the  danger  of  arguing 
upon  our  notions  of  what  is  politic  or  proper,  instead  of  confining  ourselves  to 
the  exposition  of  tlie  statute  laid  down,  or  as  it  is  passed.    This  I  consider  to  be 
the  cardinal  part  of  the  case,  because  if  the  57th  did  extend  Uie  86th  and  all  its 
provisions  in  terms  to  Ireland,  it  would  foUow,  in  my  mind,  that  the  provisions 
of  the  statute  of  Anne  were  in  force  in  Ireland ;  and  therefore  I  must  take  a 
little  more  time  on  this  part  of  the  case.    The  57th  recited  the  act  of  36  G«o.  3, 
which  act  had  been  maoe  about  twenty-one  years  before  for  Uie  reabn  of  Great 
Britain,  making  some,  and  certainly  declaring  other  treasons.    The  act  had  been 
made  before  the  Union  for  the  life  of  Geo.  111.  and  for  a  session  beyond  his  de- 
mise for  Great  Britain.  The  86  Greo.  3  manifestly  did  not  and  could  not  relate  to 
or  affect  Ireland.  It  was  not  deemed  necessary  or  expedient  by  either  the  British  or 
Irish  Parliaments  to  extend  that  act  to  Ireland  before  the  Union,  nor  in  terms  was 
it  done  after.     But  as  the  demise  of  Geo.  Ill,  appeared  to  be  impending,  he  being 
then  in  a  very  infirm  state  of  healtli,  and  as  also  personsd  outrages  had  been 
offered  to  the  Prince  Regent,  it  was  deemed  necessary  to  pass  an  act  of  Par- 
liament for  the  purpose  of  his  protection ;  it  was  deemed  necessary  and  expe- 
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dient  that  Buch  of  the  provisionB  of  the  36  Geo.  8,  aa  would  expire  at  the  end  yf^  g.  o*Brirm 
of  the  aesfiion  after  the  demise  of  His  Majesty  should  be  further  contiuued  aud  othbks, 
and  made  perpetual.     And  it  is  enacted,  that  those  provisions  which  relate  to     ur  krbor, 
the  heirs  and  successors  of  George  III.,  sovereign  of  these  realms,  shall  be  and  p. 

are  hereby-  made  perpetual.    The  preamble  expresses  the  expediency  of  further   Thb  Qubbv. 

continuation  of  certain  of  the  provisions ;  and  it  is  very  material,  in  considering         

both  the  eflfect  of  the  67  Geo.  8  and  the  11  Vict.,  to  bear  this  in  mind,  that  it  is    ^V*  treason. 
not  in  either  case  a  perpetuation  of  the  act  of  Parliament,  but  of  certain  pro- 
visions of  the  act.    The  preamble  expresses  the  expediency  of  the  pernetuation 
and  continuing  further  of  certain  provisions,  but  it  is  silent  as  to  extenmng  them 
to  Ireland ;  and  the  other  provisions  for  the  safety  and  protection  of  the  sovereign 
are  not  in  terms  extended  to  Ireland,  nor  by  any  implication  can  be  said  to 
extend  to  Ireland  during  the  life  of  His  Majesty  George  III.    So  that  the  lan- 
guage of  the  statute  expresses  no  intent  to  change  the  law  of  Ireland,  but  merely 
to  continue  further  the  provisions  of  the  86  Geo.  3,  as  if  the  original  act  had  been 
made  not  to  determine  them,  but  to  be  perpetual.    If  it  had  £^n  made  perpe- 
tual, it  is  argued,  that  upon  it  no  question  would  arise  here — ^nothing  to  denote 
an^  intention  to  make  a  new  law,  or  to  extend  the  provisions,  not  merely  in 
pomt  of  time,  but  to  another  realm ;  none  to  extend  it  from  the  period  of  the 
passing  of  the  act,  but  from  and  after  the  demise  of  Geo.  III.    The  continuation 
or  extension,  in  point  of  duration  of  a  law,  relating  to  one  portion  of  the  realm, 
by  general  terms  not  denoting  an  intention  to  assimilate  or  extend  throughout, 
has  never,  that  I  can  ascertain  or  find,  been  considered  to  render. the  law 
general  in  its  operation.    I  do  not  mean  to  say  that  it  is  necessary  that  there 
should  be  express  words  to  denote  sudi  an  intention.     I  admit,  and  think,  it 
may  be  implied  from  the  provisions  of  the  act  of  Parliament  itself,  in  the  same 
way  as  sucn  presumption  or  implication  may  be  rebutted  by  the  language  or 
provisions  of  the  act  itself,  or  by  its  repugnancy  or  inconsistency  with  the  exist- 
mg  laws  of  the  one  country  or  of  the  other.     Here  the  construction  that  would 
extend  supposes  the  Parliament  to  make  a  law  regulating  the  offence  and  trial 
of  treason  m  England  from  its  passing,  but  to  apply  to  Ireland  not  untU  after  Jadgment  of 
the  demise  of  the  King,  and  to  except  him,  for  that  must  be  the  effect,  it  must  be  Porria,  J. 
an  intentional  exception  of  His  Majesty,  from  the  protection  of  the  law  which 
was  not  to  take  effect  until  after  his  aemise ;  to  mtroduce  such  a  change  in 
the  law  of  treason,  and  the  important  regulations  for  the  trial  of  persons  accused, 
and  the  protection  of  those  innocently  accused,  without  one  word  to  denote 
such  int^tion,  or  without  one  word  of  expression  of  its  expediency ;  but 
leaving  the  chasm  in  legislation,  to  which  my  Lord  Chief  Justice  has  adverted, 
for  the  lifetime  of  His  Majesty,  ike  statute  in  fact  says,  that  certain  provisions 
would  expire  at  the  end  of  the  session  which  ought  not  to  be  allowed  then  to 
expire,  but  ought  to  be  further  continued ;  that  is,  have  a  longer  and  perpetual 
continuation.    That  denotes  the  intention  to  continue  their  operation,  but  not  to 
enlarge  or  extend  it  to  cases,  or  to  a  reahn,  which  it  did  not  embrace ;  and  the 
laws  of  which,  both  as  to  l^e  offence  itself  and  as  to  the  proof  of  guilt,  and  as 
to  the  forms  of  procedure,  and  the  privileges,  enactments,  and  provisions  made 
for  the  protection  of  those  accused,  in  order  to  insure  them  a  full  and  just  trial, 
were  variant  one  from  the  other,|in  matters  of  the  utmost  importance  and 
essence.    It  therefore  appears  to  continue,  properly  speaking,  in  England  or 
Great  Britain  a  law  which  had  been  for  a  consideraole  period — ^twenty-one 
years — in  force  there,  and  laws  which  had  been  more  than  a  century  in  force, 
regulating  the  mode  of  trial  and  proceedings  in  treason.    But  it  says  no  more. 
It  appears  to  me  that  such  a  legislation  is  not  to  be  presumed.    Not  only  does 
the  Parliament  not  expressly  declare  the  intention  to  introduce  and  make  so 
important  a  change  in  the  law,  either  in  recital,  preamble,  or  enactment,  but  its 
recitals,  preambles,  and  enactments  being  tXi  particular,  and  pointing  merely  to 
the  extension  of  duration,  appear  to  me  to  imply  the  absence  of  any  such  infe- 
rence or  intuition.    And  after  that  act  had  been  passed,  which  is  supposed  to 
have  extended  all  the  provisions  of  the  statute  of  William,  and  all  the  provisions 
of  the  statute  of  Anne,  to  Ireland,  early  in  the  second  year  after  the  demise  of 
His  Majesty,  within  three  or  four  years  after  the  passing  of  the  act ;  after  this 
act,  which  is  supposed  to  have  introduced  a  new  code  of  treasons  into  Ireland, 
and  when  they  would  have  come  into  operation  in  Ireland,  an  act  is  passed  to 
YPL.  III.  2  I 
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Thb  Queen. 
ffigh  treagon. 


Judgment  of 
Perrio,  J. 


extend  sect.  4  of  the  7  &  8  Will.  3  into  Ireland.  Sect.  1  had  been  in  force  under 
5  Geo.  8 ;  and  this  1  &  2  Geo.  4  recites  the  other  sections  of  William,  sets 
them  out  at  length,  intending  to  introduce  them,  and  make  them  the  law  of 
Ireland.  Not  having  been  previously  to  be  found  upon  the  statute-book  of 
Ireland,  it  does  not  say  that  the  provisions  of  William  should  be  extended  to 
Ireland,  or  that  the  persons  tried  should  have  the  benefit  of  the  provisions  of 
Anne,  or  the  provisions  of  William,  as  was  very  proper  legislation  in  England, 
where  those  enactments  and  provisions  were  already  on  the  statute-book,  and 
were  merely  extended  to  other  cases ;  but  it  sets  out  and  recites  those  pro- 
visions which  it  intends  to  make  law  in  Ireland,  and  it  recites  that  those 
enactments  and  provisions  do  not  extend  to  Ireland.  Within  two  or  three 
years  after  the  act  was  passed  which  is  supposed  to  have  put  both  acts  into 
operation  to  the  extent  of  the  great  body  of  treasons  redtea  in  those  acts ;  this 
Stat.  1  &  2  Geo.  4,  recites,  that  these  sections  do  not  extend  to  Ireland,  stating 
that  absolutely  and  unqualiiiedly,  not  that  they  do  not  extend,  or  may  not 
extend  to  certain  cases,  but  that  they  do  not  extend  to  Ireland ;  and,  further,  that 
it  is  expedient,  just,  and  reasonable  that  they  should  be  extended  to  that  part 
of  the  realm.  It  then  enacts  that  they  shall  extend  to,  and  be  in  force  to  all 
intents  and  purposes  whatsoever  in  Ireland.  It  does  seem  to  me  very  difficult, 
therefore,  to  reconcile  that  statute  with  the  notion,  that  the  57  Geo.  3  had  made 
aU  the  provisions  of  the  36  Geo.  8  law  in  Ireland.  And  the  same  act,  as  my 
I«ord  Cnief  Justice  has  abeady  observed,  provides,  in  cases  of  compassing  the 
death  of  the  King,  the  party  shall  not  have  the  protection  where  the  overt  act 
is  assassination,  or  a  direct  attempt  on  the  life  of  the  sovereign.  Here  is  an 
express  and  absolute  declaration,  that  these  enactments  do  not  extend  to  Ireland, 
and  which  declares  that  expressly  and  unqualifiedly,  which  would  be  extremely 
inaccurate  if  they  did  extend,  and  were  in  force  in  respect  of  the  various  treasons 
and  classes  of  treasons  made  perpetual  by  57  Geo.  3,  comprising,  as  I  have  already 
mentioned,  the  most  important  of  the  statute  of  Edward.  Not  only  is  there 
that  repugnancy,  but  it  is  extraordinary  that  they  should  give  these  minor  and 
curtailed  privileges  and  advantages,  if,  previously,  the  statute  of  Anne  had  been 
in  force;  which  gave  the  copy  of  the  indictment  ten  days  before,  and  the 
important  advantage  of  having  the  list  of  witnesses  and  the  list  of  jurors.  It 
is  material  to  consider  how  the  37  Geo.  3  is  supposed  to  extend  all  those  to 
Ireland ;  that  persons  prosecuted  for  the  offence  under  the  57  Geo.  3  should  be 
entitled  to  the  benefit  of  the  7  &  8  Will.  3,  and  the  provisions  of  the  statute  of 
Anne.  Without  saying  more,  and  without  doing  as  was  done  in  the  1  &  2 
Geo.  4,  and  in  the  57  Geo.  3,  reciting  or  noticing  the  provisions  which  are  to 
become  law  in  the  country,  and  which  does  not  appear  on  the  statute-book  that 
they  were :  that  provisions  and  law  should  be  m  force  in  Ireland,  not  to  be 
found  in  any  statute  of  the  Irish  or  the  united  Legislature,  contrasted  with  the 
provisions  and  form  of  the  1  &  2  Geo.  4,  its  recitals  and  enactments,  which  are 
transferred,  enacted,  and  extended  to  Ireland,  appear  to  me  to  bear  veiy 
decidedly  upon  this  question,  and  to  ^ow  that  the  1  &  2  Greo.  4  is  inconsistent 
with  the  supposition,  that  the  statutes  jof  William  and  Anne  have  been,  and 
were,  to  such  an  extent  actually  in  force  in  Ireland :  or  in  other  terms,  that  the 
57  Geo.  3  had  extended  the  provisions  of  the  36  Geo.  3  to  Ireland.  It  has 
been  pressed,  and  strongly,  that  it  is  inconvenient,  and  may  be  impolitic,  and 
not  consistent  with  correct  legislation,  that  what  is  deemed  proper  for  the  just 
defence  of  innocence  in  one  coimtry  is  not  deemed  so  for  the  other;  and  also  that 
some  of  the  statutes  are  framed  and  drawn  with  a  laxity  which  raises  questions. 
We  must  deplore,  but  we  cannot  remove  it ;  we  cannot  legislate ;  we  are  only  to 
read,  pronounce,  and  expound.  We  are  not  to  presume  or  imply  any  new  provi- 
sions, enactments,  or  extensions  beyond  the  plam  explicit  expression  or  necessary 
implication.  We  cannot  even  assume  that  general  words  include  Ireland,  where 
not  excepted.  There  are  numberless  instances  to  the  contrary — ^numberless 
instances  of  acts  passed  altering  acts  of  Parliament  in  England,  and  upon  most 
serious  subjects,  and  afterwards  acts  passed  making  the  same  alterations  in  Irish 
acts  ;  of  course,  expressing  the  opinion  of  the  Legislature,  that  the  former  act 
did  not,  in  consequence  of  being  passed  by  the  united  Legislature,  extend  the 
English  act  to  Ireland.  Now,  then,  comes  the  question,  and  which  I  think  the 
most  difficult  question  in  tlie  case,  whether  the  words  of  the  II  Vict,  do  not  go 
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farther,  and  do  not  extend  the  provisions  of  those  statutes  to  Ireland ;  that  act  w.  S.  O'Bbibh 
redtes,  that  whereas  hj  an  act  of  Uie  SBth,  it  was  amongst  other  things  enacted,  ahd  othbhs, 
that  if  any  person  during  the  natural  life  of  the  king,  and  so  forth,  shall  com-     ur  brbor, 
pass  the  death  and  destruction,  &o.,  and  such  compassing  shall  express,  and,  v, 

being  convicted,  shall  be  a  traitor.    And  then  it  recites,  that  whereas  by  an  act   Tub  Qubbm. 

passed  in  the  67th,  all  the  hereinbefore  recited  provisions — and  it  is  vary  re*       .  

maikable  to  notice  the  caution  observed  both  in  the  57th  and  in  this  act ;  it  is    ^*9^  trtaton, 
not  that  the  said  act  was  made  perpetual,  but  it  is  that  **  ail  the  hereinbefore 
recited  provisions  of  the  act  of  liie  SGth  of  the  King  were  made  perpetual.** 
And  then  it  recites,  that  '^  Whereas  doubts  are  ent^tained  whether  the  pro- 
visions made  perpetual  are  extended  to  Irdand.*'  Ashas  been  abready  observed  by 
my  brother  Crampton,  we  never  heard  of  any  doubt  raised  in  any  court  in  Ireland 
upon  the  subject.    Ko  question  was  ever  suggested,  nor  was  it  ever  alleged  in  any 
courtorcase  in  Ireland,  that  bythe671iLGreo.8hadbeenimportedall  thatextensive 
class  of  treasons  into  Ireland,  and  that  that  had  been  the  liEiw  up  to  the  passing  of 
11  Vict.    And  then  it  says,  **  Whereas  it  is  expedient  to  repeal  all  such  of  the 
provisions  made  perpetual  by  the  last  recited  act  as  do  not  relate  to  offences 
against  the  person  of  the  sovereign,  and  to  enact  other  provisions  instead 
thereof,  implicable  to  all  parts  of  the  United  Kingdom,  and  to  extend  to  Ireland 
such  of  the  provisions  of  the  said  acts  as  are  not  hereby  repealed.**    Now,  I 
had  a  good  deal  of  difficulty  on  that  point ;  because  I  think  if  the  enactment 
had  followed  that  recital,  whatever  we  might  have  guessed  as  to  the  intention 
of  the  Legislature,  that  expression  would  have  included  all  the  provisions  of  the 
acts.    Then,  "  to  extend  to  Ireland  such  of  the  provisions  of  the  said  acts  as  are 
not  hereby  repealed.*'    JNow  "  the  provisions  *'  must  be  taken  to  be  "  enact- 
ments,'* and  **  the  eftactments  of  the  said  acts  as  are  not  hereby  repealed,"  would 
leaveall  the  36  Geo.  8,  which  was  not  expressly  repealed  here.  But  then  the  enact- 
ment goes  on — '*  be  it  therefore  enacteo,  that  certain  provisions  shall  be  repealed, 
and  be  it  declared  and  enacted,  that  such  of  the  said  recited  provisions  made 
perpetual  by  the  57th  shall  extend  to,  and  be  in  force  in,  Ireland**    So  that  it 
plamly  confines  the  effect  of  that  2nd  section  to  such  of  those  recited  provisions ; 
the  thereinbefore  redted  provisions  as  were  not  repealed,  but  made  perpetual ;  JaJgment  of 
they  and  they  only  are  extended  to  and  are  in  force  in  Ireland,  confining  Pen-in,  J. 
the  effect  of  this  enactment  to  the  2nd  section;   for  I  think  it  must  be 
taken  to  be  an  enactm^it  and  not  a  declaration.    It  would  be  exceedingly 
imperfect  legislation  and  expression,  if  it  were  a  '^  declaration,**  to  selectportions 
of  an  act  tMrty  years  old  and  say  thev  shall  '^  extend  to  Ireland.**    Tne  true 
construction  is,  an  enactment  that  such  of  the  thereinbefore,  recited  provisions 
made  perpetual  by  the  57th,  sludl  extend  to,  and  be  in  force  in,  Ireland.    There 
is  no  more  in  this  act  than  in  the  57th,  and  the  observations  I  have  made  I  shall 
not  repeat  with  respect  to  it,  but  they  apply  equally  to  this  act  as  to  any  impli- 
cation that  can  be  drawn  from  it.    There  is  no  intention  expressed  or  shown  to 
alter  the  law  of  Ireland  as  to  the  regulation  or  proceedings  m  trials  for  treason. 
There  is  no  provision,  such  as  is  made  in  the  57th  and  36th  Geo.  3,  that  the  person 
indicted  should  have  the  benefit  of  the  7  William  and  7  Anne.  And  it  is  certainly 
remarkable,  that  when  the  Legislature  were  passing  acts,  making  fresh  treasons  in 
England,  the^  thought  it  necessarv  to  add  a  distinct  and  express  enactment,  in  a 
separate  section,  giving  the  benent  of  those  two  recited  acts  to  the  person  tried 
under  this :  and  they  i^so  thought  the  same  in  the  57th,  where  they  were  per- 
petuating the  36th,  and  where  they  were  enacting  new  treason  affecting  the 
person  of  the  Prince  Regent.    In  those  cases  the  Legislature  proceeds  so  cau- 
tiously in  laying  down  those  provisions,  and  yet  we  are  called  upon  to  infer  and 
implv  contrary  to  and  against  the  difficulty  which  I  have  suggested,  and  which 
I  fed  to  exist,  that,  without  any  expression  of  such  intention,  those  penalties  are 
to  be  transferred,  not  merely  from  one  offence  to  another,  in  a  country  where  they 
existed  as  the  laws  and  regulations  of  treason,  but  to  extend  to  another  country 
in  which  the  laws  were  altogether  different.    It  is  inconvenient,  certainly ;  this 
legislation  upon  which  I  have  been  observing,  and  it  does  occasion  a  good  deal 
of  difficultv — ^it  has  created  a  good  deal  of  oifficulty  in  my  mind ;  but  I  have, 
upon  the  oest  consideration  I  have  been  able  to  give  the  cose,  come  to  the 
conclusion  that  11  Vict,  does  not  transfer  the  provisions  of  36  Geo.  3,  nor  trans- 
fer the  provisions  of  the  statute  of  Anno,  either  by  direct  legislation,  or  by 

2l2 


424 


CRIMINAL  LAW  CASOi. 


W.  S.  O'Bbibh  introducing  either  the  57th  or  the  d6th  Geo.  3.    It  is  to  be  regretted  that 

AND  OTHERS,  thls  short  mode  of  expression,  which  raises  such  difficulty,  should  have  been 

IN  BRKOR,     adopted ;  but  our  duty  is  not  to  correct  the  Legislature ;  our  duty  is  to  form 

V.  the  oest  opinion  we  can  on  what  the  meaning  of  the  statute  is  which  has  been 

Thb  Qobbn.   passed.    We  may  regret  the  form,  and  we  may  regret  that  there  should  be  such 

Biah  trtoion.     ?  yariation  in  the  laws  of  the  two  countries.    We  may  deplore  it,  and  I  do  think 

^     AuoA.     -^  ^  deplorable,  that  there  should  not  be  distinct  and  precise  legislation,  and  that 

what  is  deemed  conducive  to  the  establishment  of  innocence  in  the  one  country 

should  not  be  deemed  so  in  the  other ;  but,  as  I  before  mentioned,  all  we  have 

to  do  is  to  expound  the  law :  we  cannot  make  it.    If  there  be  no  doubt,  or  Ho 

ground  of  implication  we  cannot  depart  from  the  enactments.    The  conclusion 

which  I  have  come  to  upon  this  subject  is,  that  the  statute  of  Anne  is  not  in  foroe 

in  Ireland,  and  therefore  there  was  no  foundation  for  the  error  assigned  in  this 

respect.    I  shall  not  go  into  any  further  consideration  of  it ;  it  is  not  necessary 

for  me  to  do  so,  either  as  to  the  form  or  the  admissibility  of  such  a  mode  of 

bringing  forward  such  a  matter,  if  in  point  of  law  the  right  existed.    It  is  dear, 

that  under  the  statute  of  Car.  1,  the  right  to  challenge  was  limited  in  high  and 

petit  treason  to  twenty  instead  of  thirty-five.    It  is  also  plain,  that  the  word 

^*  treason  '^  is  used  in  9  Geo.  8,  as  a  single  general  term,  substituted  for  the  two 

that  had  been  used,  *'  high  treason  "  and  *'  petit  treason,"  in  11  Car.    In  this 

very  act  we  find  the  word  **  treason  "  used  necessarily  to  include  or  mean  high 

treason ;  there  can  be  no  question  on  that.    And  with  respect  to  the  allocutus,  I 

think  it  has  been  sufficiently  observed  upon.    Hierefore  I  am  of  opinion  that 

all  the  errors  assigned  ought  to  be  overruled. 


Jadgment  of 
Moore,  J. 


Moore,  J.,  expressed  his  full  concurrence  in  the  opinion  pronounced  by  the 
other  judges,  and  in  the  reasons  which  had  been  assigned  for  that  opinion, 
observing  that  *'  it  is  totaU^  beyond  ray  power  to  do  anything  more  tnan  to 
repeat  some  of  the  observations  which  have  been  already  so  clearly  and  strongly 
made  by  some  one  or  other  of  my  brethren  who  have  preceded  me.'*  (a) 

Tlie  Attorney- General  (^Afonahan^^  The  Solicitor- General  {Hatchell),  Baldwin^ 
Q.C.,  David  Lynch^  and  John  Perrin^  for  the  Crown. 

Whiteside,  Q.C.,  Butt,  Q.C.,  Napier,  Q.C.,  Francis  A,  Fitzgerald,  Isaac  S. 
O^CaUaglian,  Sir  Colman  O^LoghUn,  and  Thomas  H,  Barton,  for  the  several 
plaintiffs  in  error. 


Erratum. — In  the  report  of  this  case,  in  page  861 ,  sujara,  in  line  28  from 
bottom,  for  "  in  the  month  of  October,  1848,*'  read  "  in  tne  months  of  Sep- 


tember and  October,  1848." 


(a)  For  this  nuon  we  hare  deemed  it  onneoessary  to  giro  this  jadgment  •»  txUmo,  the 
cue  having  alreadj  oocopied  more  pagee  than  had  been  anticipated,  and  which  onlj  its  great 
importance  as  the  principal  state  trial  of  oar  time  will  exense. — Eoitob. 
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CENTRAL  CRIMINAL  COURT. 

m 

Mat  Sbssioh. 

May  11,  1849. 

Rbo.  i;.  M'Clasens^  Middleton^  John  Dbaddt  and 

Ann  Dsaddt.  (a) 

Beceiving  stolen  property''^  Wife  acting  under  coercion  of  husband. 

Where  a  wife  was  indicted  with  her  husband  for  receiving  stolen  property, 
and  the  evidence  was,  that  although  not  present  when  her  husband  re* 
ceived  the  property,  she  had  subsequently  dealt  with  it,  and  ultimately 
destroyed  it : 

Held,  that  it  was  a  question  for  the  Jury  whether,  in  receiving  it  and 
taking  an  active  part  in  dealing  with  it  afterwards,  she  did  so  with  the 
purpose  of  aiding  her  husband  in  the  object  he  had  in  view  of  turning 
it  to  profit ;  or  whether  what  she  did  woe  merely  for  the  purpose  of 
concealing  her  husband* s  guilt,  or  screening  him  from  the  consequences. 
In  the  first  case  she  might  be  found  guilty;  in  the  second  she  ought  to 
be  acquitted 

THE  prisoners^  M'Clarens  and  Middleton^  were  indicted  for 
stealing  certain  sagar^  and  Jolm  Draddj^  and  Ann  Draddjj 
his  wife^  were  indicted  for  receiving  the  same^  knowing  it  to  have 
been  stolen. 

The  evidence  against  the  husband  was^  that  he  received  the 
sugar  in  the  first  instance^  his  wife  not  being  present ;  but  a  witness 
was  called^  who^  on  going  to  the  house  to  search  for  the  stolen 
property^  found  some  remains  of  the  sugar  in  a  sink  in  the  kitchen^ 
and  on  questioning  the  wife^  she  stated  that  she  and  her  daughter 
had  washed  all  the  suffar  away ;  that  they  had  burnt  the  bags  in 
which  it  was  contained^  and  that  she  thought  it  a  hard  case  that 
she  and  her  husband  should  be  at  a  loss  of  4Z.  or  5Z. 

Pamdl,  for  the  prisoner^  Ann  Draddy^  submitted  that  there  was 
no  case  against  her ;  that  she  was  not  present  at  the  time  the 
property  was  received^  and  that  in  anything  she  afterwards  did  she 
might  be  well  taken  to  haveacted  under  the  coercion  of  her  husband. 
Her  conduct  was  much  more  indicative  of  an  attempt  to  screen  her 
husband  than  of  any  felonious  knowledge  of  the  property  being 
stolen.     He  quoted  Archer^s  case  (1  M,  U.  C.  143). 

(a)  Reported  hj  B.  G.  Bobimsobt,  Eeq.,  Barriater-*t-Law. 
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Rrg.  v.  Ooltman,  J.  (in   samming  up) . — If  the  hnsband  received  the 

M'Glabsns    property  knowing  it  to  be  stolen,  and  if  the  wife  received  it  from 

him  with  the  like  knowledge,  and  with  the  purpose  of  aiding  and 

Husband  and  assisting  him  in  the  object  which  he  had  in  view  in  receiving  it,  by 
l^^^  turning  it  to  pecuniary  profit,  or  other  like  manner,  although 
prima  facie  she  might  be  supposed  to  be  acting  under  the  coercion 
of  her  husband  that  is  rebutted  by  the  active  part  she  took  in  the 
matter,  with  the  intent  above  mentioned.  But  if  the  part  she  took 
was  merely  for  the  purpose  of  concealing  her  husband^s  guilt,  and 
of  screening  him  from  the  consequences,  then  I  think  she  ought  to 
be  acquitted.  A  wife  cannot  be  convicted  of  harbouring  her  hus- 
band, where  he  has  committed  a  felony ;  and  the  mere  circumstance 
of  her  attemptingto  conceal  what  may  lead  to  his  detection  appears 
to  come  within  the  same  principle. 

The  prisoner,  Ann  Draddy,  was  acquitted. 
Eenealey  and  Coles,  for  the  prosecution. 
Metcalfy  for  M'Clarens. 
Woollett,  for  Middleton. 
Ballamiine,  for  John  Draddy. 
Pamell,  for  Ann  Draddy. 
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COURT  OP  QUEEN'S  BENCH. 
February  10,  1849. 

(Beforo    Lord    Dskhan,    C.  J.,    Pattbson,    J.,    Coleridge,    J., 

and  Erle,  J.) 

Reg.  v.  Buchanan,  (a) 

Attorney — Indictment  for  practising  contrary  to  the  ^  ^  1  Vict,  c.  78 — 
Prosecution  by  a  Law  Society — Costa-^^Statute  5  4*  6  Will.  ^  3f. 
c.  11,  «.  8 — Party  grieved. 

A  society  composed  exclusively  of  attorneys  practising  in  the  county  of  K., 
prosecuted  the  clerk  of  a  hoard  of  guardians,  who,  without  being  qualified 
as  an  attorney,  conducted  an  appeal  to  the  Quarter  Sessions  of  the  county 
ofK,,  on  behalf  and  at  the  request  of  the  guardians. 

Held  (Coleridge,  J.,  dissentiente),  that  the  society  tuas  a  'Sporty  grieved** 
within  5*6  Will,  *  M.  c,  11,  s.  13. 

A  RULE  nisi  had  been  obtained  for  setting  asi^e  the  side-bar 
mle  for  taxing  the  prosecutors  their  costs  in  this  indict- 
ment, which  had  been  preferred  by  the  Kent  Law  Society, 
composed  exclusively  of  attorneys  practising  in  the  county  of 
Kent,  and  on  which  the  defendant,  at  whose  instance  it  had  been 
removed  into  this  court  from  the  sessions,  had  been  convicted  of 
having  practised  as  an  attorney  at  the  Canterbury  Sessions,  with- 
out being  duly  qualified.  The  rule  had  been  obtained  on  the 
ground  that  the  prosecutors  were  not  parties  injured  or  grieved 
within  the  meaning  of  the  act. 

The  afiidavits  in  support  of  the  rule,  showed  that  the  defendant 
was  clerk  to  the  board  of  guardians ;  that  he  had  only  practised 
on  the  particular  occasion  which  gave  rise  to  the  prosecution,  and 
then  at  the  special  request  of  the  guardians  to  save  expense ;  and 
that  at  the  titfie  he  was  totally  ignorant  of  the  recent  statute 
6  &  7  Vict.  c.  73,  s.  2,  which  made  such  a  proceeding  on  his  part 
penal.  The  affidavits  in  opposition  to  the  rule  set  fortn  the  duties, 
responsibilities,  exclusive  privileges,  and  fixed  charges  of  which 
attorneys  are  the  subject. 

Against  the  rule  cause  was  shown  May  31,  1847,  by 

Sir  F,  Thesiger,  and  llurlstone. — It  is  admitted  that  these 

prosecutors  are  not  parties  injured,  for  they  have  not  sustained 

any   specific   damage.      But  they  are  parties   grieved.      Their 

case  is  like  that  of  commoners,  whose  right  has  been  usurped 

(a)  Reported  by  A.  Bittuston,  Esq.,  Barrister-at-Law. 
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Rko.        by  a  strangor^  or  of  tho  dippers  of  Tunbridgo  Wells,  who  were 
BuoHANAn     ^®^^  capable  of  maintaining  an  action  against  a  stranger  who 

'    intruded  on  them,  and  so  interfered  with  the  contingent  gratuities 

Practising  as  of  visitors  at  the  wells.  It  is  quite  plain  that  they  are  persons 
^ ^Cosu^~^  whose  grievance  is,  from  the  act  of  the  defendant,  distinct  from 
the  grievance  of  the  public  in  general.  They  cited  JB.  v.  Coohe 
(1  Man.  k  E.  526) ;  B.  v.  TaunUm,  St.  Mary's  (3  M.  &  S.  465) ; 
R.  V.  Pemberton  (2  Burr.  1035) ;  R.  v.  Dewsnap  (16  East.  194) ; 
R.  V.  Indedon  (1  M.  &  S.  268) ;  R.  v.  Doham  (15  L.  J.  97). 

Horn  and  Pashley,  contr^. — ^No  person  is  a  party  grieved  within 
the  meaning  of  this  statute,  unless  the  grievance  of  which  he  com- 
plains is  one  for  which  he  could  have  brought  an  action :  and  it  is 
admitted  that  in  this  case  no  action  lies.  If  there  be  either  the 
specific  private  damage  that  would  support  an  action  for  nuisance, 
or  its  equivalent  in  any  other  form  of  injury,  the  action  may  be 
supported ;  not  otherwise.  If  the  injury  be  one  affecting  a  large 
class,  as  in  this  case,  for  the  attorneys  of  a  county  distant  from 
Canterbury  are  as  much  aggrieved  by  the  invapion  of  this  pos- 
sibility as  those  of  Kent,  there  is  no  grievance  within  this  statute. 
R.  V.  Oaldecott  (1  Dowl.  N.  S.  556) ;  R.  v.  Edwards  (5  B.  &  Ad. 
407,  n.) ;  R.  v.  Dewhurst  (5  B.  &  Ad.  405) ;  R.  v.  Middlesex  (3  B.& 
Ad.  938) ;  R.  v.  TompUns  (2  B.  &  Ad.  287) ;  R.  v.  Sharpness  (2 
T.  R.  47) ;  Paine  v.  Pa/rtrick  (Garth.  194) ;  Chichester  v.  Leth- 
bridge  (Willes,  74,  n.) ;  Williams'  case  (5  Bep.  72) ;  R,  v.  Lord 
Waldegran^e  (2  Q.  B.  341). 

Our.^adv,  vuU, 

Feb.  10. 

The  judgment  of  the  court  was  now  delivered  by 
Lord  Dbnman,  0.  J< — ^This  case  was  heard  before  my  brothers 
Patteson,  Coleridge,  and  Erie,  and  myself,  and  we  have  been 
called  upon  for  our  judgment.  The  majority  of  us  think  that  the 
prosecutors  in  this  case  are  parties  grieved,  within  the  meaning  of 
the  5  &  6  Will.  &  M.  c.  1 1,  s.  3,  and  ought  to  have  their  costs. 
My  brother  Coleridge  dissents  from  this  opinion,  and  considers 
.the  interest  of  the  prosecutors  to  be  too  remote  and  uncertain  to 
admit  of  the  application  of  that  statute. 

Rule  discharged. 
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WESTERN  CIRCUIT. 

SoHEusET  Spring  Assizes^  1849. 

Taunton. 

(Before  Lord  Denman^  C.  J.) 

Reg.  V,  Mare  Cleeves  and  William  Chivers.  (a) 

Practice — Indictment  for  a  felony,  including  an  assatdl — Pleading  guilty  to 

the  assault  only, 

Semble,  that  upon  an  indictment  for  a  felony,  which  felony  includes  an 
assault,  it  is  not  competent  to  the  prisoner  to  plead  gwlty  to  an  assault 
and  not  guilty  to  the  felony. 

The  two  prisoners  were  indicted  for  a  robbery,  with  violence,  and  having 
pleaded  not  guilty  to  the  entire  charge,  afterwards,  unth  the  consent  of 
the  prosecutor's  counsel,  who  stated  that  he  was  uniting  to  offer  no 
evidence  of  the  felony,  wished  to  withdraw  their  plea  and  plead  guilty  to 
a  common  assault. 

Held,  that  the  proper  course,  under  such  circumstances,  would  be  for  the 
prisoners  to  plead  not  guilty  generally,  and  for  the  prosecutor  to  offer 
evidence  only  of  the  assault,  and  for  the  jury  to  return  a  verdict  accord^- 
ingly  of  guilty  of  a  common  assault  only. 

THE  two  prisoners  were  indicted  for  assaulting  the  prosecutor 
and  robbing  him  of  fivepence  halfpenny,  to  which  indictment 
they  had,  at  an  earlier  period  of  the  day,  pleaded  not  guilty.  The 
indictment  contained  only  one  count,  which  was  the  ordinary  one 
for  a  robbery  with  violence.     Upon  the  case  coming  on, 

Edwards,  for  the  prisoners,  applied  for  leave  to  withdraw  the 
plea  of  not  guilty,  and  for  permii^sion  for  them  to  plead  guilty  to 
a  common  assault. 

w  jP.  W,  8aimdeT8,{ov  the  prosecution,  said,  that  having  carefully 
considered  the  case,  he  was  of  opinion  that  the  charge  of  robbery 
could  not  be  supported,  and  that  the  facts  would  only  warrant  a 
verdict  for  an  assault ;  and  that  if,  therefore,  it  was  competent  on 
the  present  indictment  to  take  a  plea  of  guilty  of  a  common 
assault,  he  thought  the  ends  of  justice  would  be  sufficiently 
answered  by  such  a  proceeding,  and  he  would  offer  no  evidence  of 
the  higher  offence.  (£) 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-Law. 

(6)  Bj  the  7  Will.  4  &  1  Vict.  c.  85,  s.  11,  it  is  enacted,  "  that  on  the  trial  of  any  peraoa 
for  any  of  the  offences  thereinbefore  mentioned,  or  for  any  felony  whaterer,  where  the  crime 
charged  shall  inclnde  an  assault  against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit 
of  fhe  felony,  and  to  6nd  a  verdict  of  guilty  of  assault  against  the  person  indicted,  if  the 
efidence  shall  warrant  snch  finding,**  &c. 

VOL.    III.  2  K 


430  CRIMINAL  LAW  CASES. 

Rbo.  Lord  Denman^  C.  J. — I  think  apon  this  indictment  the  proper 

^'  course,  in  order  to  carry  out  the  proposed  arrangement,  will  be 

AHD        for  the  prisoners  to  plead  not  guilty,  and  for  some  evidence  of  an 

Cbiybbs.     assault  only  to  be  given,  and  the  jury  to  return  a  verdict  of  guilty 

of  a  common  assault,  under  the  statute. 

Evidence  of  an  assault  was  then  given,  whereupon  his  lordship 
directed  the  jury  to  find  a  verdict  of  guilty  of  a  common  assault. 

Verdict  accordingly,  (a) 


NORTHERN  OIRCXnT. 

Liverpool  Spring  Assizes,  1848. 

(Before  Baron  Alderson.) 

Reo.  v.  Abraham. 

Evidence — Prisoner'a  statement. 

Where  a  prisoner  had  made  a  statement  which  had  accounted  for  the  passes^ 

sion  of  stolen  property  before  search  made,  or  any  suspicion  excited: 
Held,  to  be  admissible  for  him, 

INDICTMENT  for  burglary. 
Monk  for  the  prosecution. 

•7.  Pollock  for  the  prisoner. 

The  evidence  was,  that  some  glass  jars,  which  had  been  taken 
from  the  prosecutor's  shop,  were  found  in  the  prisoner's  house, 
not  concealed.  The  prisoner  had  said,  before  any  suspicion  was 
excited,  that  he  had  found  them  in  a  field. 

«/.  Pollock,  on  behalf  of  the  prosecution,  had  urged  this  upon 
the  attention  of  the  jury. 

Alderson,  B.,  in  summing  up,  said,  that  if  it  was  proved  that 
the  prisoner  had  given  such  an  account  of  his  possession  of  the 
stolen  property  to  his  neighbours,  before  suspicion  existed,  or 
search  made,  he  had  not  the  slightest  doubt  that  valeat  qiMmivm, 
it  would  be  good  evidence  for  the  prisoner. 

Ghdlty, 

(a)  S«e  Heg.  ▼.  Joneif  441,  pott. 
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OXFORD  CIRCUIT. 

BsBKSHiBE  Spbinq  Assizes^  1848. 

Beading,  March  1, 

(Before  Mb.  Jctsticb  Pattbson.) 

Bsa.  V.  Ablbtt. 

Practice — Misdemeanor —  Quarter  Sessions — Jurisdiction. 

Upon  a  bill  for  a  misdemeanor,  found  at  the  Quarter  Sessions,  the  defendant 

traversed. 
Held,  that  the  traverse  was  to  the  next  Quarter  Sessions,  and  not  to  the 

assizes  which  preceded  them;  and  that,  although  the  defendant  was  in 

prison,  the  judge  would  not  permit  him  to  be  discharged  on  his  own  recog^ 

nizances. 
The  Commission  of  Choi  Delivery  extends  only  to  prisoners  in  the  gaol,  and 

not  to  prisoners  in  the  house  of  correction. 
The  judge  of  assize  will  discharge,  upon  his  own  recognizance,  a  prisoner 

committed  to  the  gaol  for  tried  at  the  Quarter  Sessions  {where  such  sessions 

are  to  he  held  after  the  assizes),  if  an  indictment  be  not  preferred  against 

him  at  stich  assizes, 

AN  indictment  had  been  fonnd  against  the  defendant  at  the 
Berks  Quarter  Sessions  for  poaching^  under  stat.  9  6eo.  4t, 
c.  69^  s.  1^  which  was  a  misdemeanor  triable  at  the  sessions.  Upon 
the  bill  so  founds  the  defendant  was  committed  for  trial  at  the 
next  Quarter  Sessions^  but  he  availed  himself  of  the  right  to 
traverse^  given  by  stat.  60  G-eo.  3  &  1  G-eo.  4,  c.  i,  and  had  con- 
tinued in  prison  in  default  of  bail ;  but  the  assizes  having  come 
on  before  the  sessions^ 

J.  J.  Williams,  for  the  defendant^  applied  that  he  may  be  dis- 
charged on  his  own  recognizances.  He  knew  only  of  one  case 
that  bore  any  resemblance  to  this.  In  the  Spring  CHrcuit  of  1838 
some  prisoners  had  been  committed  to  the  Quarter  Sessions  that 
followed  the  assizes^  and  Baron  Qumey^  being  of  opinion  that  he 
was  bound  to  deliver  the  gaol^  under  his  commission^  sent  for  the 
prosecutors^  all  of  whom  attended  and  prosecuted  at  the  assizes^ 
save  one^  and  in  that  case  the  prisoner  was  discharged  on  his  own 
recognizance. 

Oarrmgton,  for  the  prosecution^  was  not  called  upon. 

Pattbson^  J. — The  question  in  this  case  is  whether]  a  person 
who  has  chosen  to  traverse,  upon  a  bill  found  at  the  sessions. 

2  K  2 
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Rbo.        traverses  to  the  next  sessions  or  to  the  assizes^  if  they  are  held 
A  LETT      ^©fore  the  sessions.     Clearly  he  must  traverse  to  the  sessions. 

*      The  indictment  is  not  here.     I  have  no  jurisdiction.     I  know 

Practice—  nothing  of  the  case ;  it  is  not  before  me.  The  sessions  have  already 
^^!^^J^  dealt  with  it,  there  the  defendant  has  pleaded,  and  they  have 
Seuions.  permitted  him  to  traverse.  Baron  Gumey  rightly  dealt  with  the 
cases  of  the  prisoners  committed  over  the  assizes  to  the  next 
sessions ;  but  it  is  an  error  to  suppose  that  the  Commission  of 
Graol  DeUveryrequires  that  all  untried  prisoners  should  be  tried,  for, 
in  fact,  the  commission  is  applicable  only  to  prisoners  in  the  coonty 
gaol  and  not  to  such  as  are  confined  in  a  house  of  correction.  In 
Yorkshire,  for  instance,  the  judges  deliver  York  Castle,  but  they 
do  not  try  the  prisoners  committed  to  the  Wakefield  House  of 
Correction  for  trial  at  the  Quarter  Sessions  held  after  the  assizes. 

Application  refused. 


OXFORD  CIRCUIT. 

Bebkshieb  Spbivg  Assizes,  1848. 

(Before  Mr.  Justice  Cbesswell.) 

Reg.  r.  Babnett,  O'Brien  and  Whitney. 

Bobbery — AssatUt. 

Upon  an  indxctmerU  of  three  prisoners  for  robbery,  with  violence,  it  was 
proved  that  A,  knocked  the  prosecutor  down,  and  B.  and  C.  took  his 
property  from  his  pockets. 

Held,  that  if  A,  took  no  part  in  the  robbery,  he  could  not  be  convicted  of  an 
assault,  inasmuch  as  the  assault  toas  unconnected  with  the  robbery,  and 
therefore  an  independent  offence. 

Held,  also,  that  it  vkis  competent  to  the  jury  to  find  all  the  prisoners  guilty 
of  an  assault,  if  they  were  of  opnion  that  the  prosecutor  had  not  been 
robbed  by  either  of  them,  but  only  assaulted  by  all  of  them. 

THE  prisoners  were  indicted  for  robbery  with  violence. 
Tu/mer  for  the  prosecution. 

Oarrington  for  Barnett. 

J,  J.  Williams  for  O'Brien  and  Whitney. 

It  was  proved  that,  at  midnight,  the  prosecutor  was  knocked 
down  in  a  street  in  Reading  by  prisoner  Barnett ;  then,  missing 
his  watch,  he  complained  of  the  loss,  and  the  two  other  prisoners, 
pretending  to  search  for  it,  cut  off  the  pocket  of  his  trowers,  and 
carried  it  away  with  the  money  it  contained.  Then  prisoner 
Barnett  assisted  him  to  a  house  to  wash  the  blood  from  his  face. 
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Upon  these  facts^  it  was  contended  by  R"o« 

Oarrington,  for  priaonep  Bamett^  that  he  had  not  participated  ^j^j^^^^ 
in  the  robbery^  and  if  so  the  assault  was  an  independent  offence^  o^Brikm/ 
for  which  he  coald  not  be  convicted  under  this  indictment.  ^» 

J.  J.  Williams  for  the  other  prisoners.  Whitoby. 

Gresswell^  J.^  to  the  jury. — If  you  are  of  opinion  that  all  the  Robbery  unth 
prisoners  were  parties  to  the  robbery,  all  should  be  found  guilty  violmce. 
of  the  crime  charged  in  this  indictment,  even  although  it  was  not 
by  Bamett's  own  hand  that  the  money  was  taken.  If  you  are  of 
opinion  that  Bamett  had  no  part  in  it,  but  only  the  other  two, 
ou  will  acquit  him  and  find  them  guilty.  You  cannot  convict 
im  of  the  assault  only,  because  the  assault,  which  he  undoubtedly 
committed,  was  an  independent  assault,  and  not  a  part  of  or  con- 
nected with  the  crime  charged  in  the  indictment.  If  you  are  of 
opinion  that  robbery  was  uot  committed  by  either  of  the  prisoners, 
you  may  find  them  all  guilty  of  an  assault,  for  the  charge  in  the 
indictment  includes  a  joint  assault. 

Ouilty  of  an  assauU. 


J 


OXFORD  CIRCUIT. 

Stafford,  March  12,  1848. 

Staffordshire  Gtrand  JnRT.(a) 

Practice — Orand  jury, 

ITte  number  of  jurors  sworn  upon  the  grand  inquest  is  not  necessarily 

limited  to  twenty-three — Sed  qucere, 

UPON  calling  over  the  names  of  the  grand  jurors  returned  to 
serve  at  the  Stafford  Assizes,  the  officer  of  the  court  marked 
off  twenty-three  as  having  answered  to  their  names.  The  oath 
was  duly  administered  to  the  foreman  and  his  twenty-two  fellows, 
and  Piatt,  B.,  was  about  to  charge  them,  when  two  grand  jurors 
who  were  in  the  grand  jury  box  said  they  had  not  been  sworn. 
On  being  interrogated  it  appeared  that  their  names  were  not  among 
those  marked  as  having  answered  when  called  upon,  although  duly 
summoned  to  serve,  but  that  they  had  answered  to  their  names, 
though  not  sufficiently  audibly  to  be  heard  by  the  clerk  of  assize, 
who  had  consequently  passed  them  over.  Under  these  circum- 
stances, the  learned  judge  directed  them  to  be  sworn.  His  lord- 
ship's attention  was  called  to  a  passage  in  Chitty's  Crim.  Law,  but 

^         (a)  Be{K)jrted  bj  J.  E.  Datis,  Esq.,  Barrbter-at-Law. 
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Stafford-        Piatt,  B.-^-The  authority  oited  is  somewhat  obsolete^   and, 
8HIBB  Gband  although  it  is  necessary  that  twelve  of  the  grand  jury  must  agree 

'       to  find  a  bill,  I  see  no  reason  why  the  number  should  necesssjrily 

iVoctMM—    be  limited  to  twenty-three. 

Grand  Jwy,       rpj^^  ^^^  jurors  Were  then  added  to  the  number,  and  sworn, 
making  the  total  number  of  the  panel  twenty-five. 

[It  is  Babmittod  that  this  dictam  of  the  learned  jadge  eannot  be  conaidered  as  a  correot  one. 
His  lordship,  probablj,  would  not  hare  allowed  the  addition  to  be  made  if  his  attention  had 
been  called  to  the  case  of  Sea  t.  Mcwih  (6  Ad.  &  £11.  236),  where  it  was  expresslj  ruled  bj 
the  Court  of  Qneen*s  Bench,  that  a  grand  jury  must  not  consist  of  more  than  twenty-three. 
The  authorities  cited  in  that  case  were  Go.  Litt.  126,  b.;  2  Hale's  P.  C.  154 ;  4  Hawk.  P.  G. 
1,  Book  2,  c  25 ;  4  Bac.  Abr.  295,  tit.  *'  Indictment ;  **  4  Bla.  Com.  802.  The  last-mentioned 
text  writer  states  that  the  number  is  limited  to  twenty-three,  in  order  that  twelre  may  be  a 
majority.  In  the  principal  case  (^Bex  t.  March^  '*'prd\  Lord  Denman,  G.  J.,  said,  '*  The 
eourt  has  no  doubt  that  twenty-three  is  the  limited  number.  It  is  a  matter  of  practice  proved 
by  authorities  in  the  only  way  in  which  proof  can  be  giren  of  a  point  of  that  kind  which  has 
h«en  undisputed." — J.  E.  D.J 


OXFORD  CIRCUIT. 

Hereford,  March  24,  1849. 

Rsa.  V,  BLAjfKiNS.(a) 

Evidence — Documents  in  the  hcmds  of  a  prisoner's  attorney — Lien — 

Notice  to  produce. 

Semble,  the  rule  of  evidence  which  prohibits  an  attorney  who  has  received 
documents  from  a  client  in  a  professional  character  from  producing  them 
in  evidence  against  that  client,  applies  to  documents  which  are  the  subject' 
matter  of  the  charge. 

The  rule  extends  to  cases  where  the  attoi*ney  has  a  lien  upon  the  docu- 
ments. 

Notice  to  produce  a  document,  served  upon  the  defendant's  solicitor  the  day 
before  the  trial,  but  after  the  commencement  of  the  assizes,  is  sufficient  to 
let  in  secondary  evidence. 

THE  defendant  was  indicted  for  perjury.  The  perjury  was 
alleged  to  have  been  committed  on  the  trial  of  an  action  in 
the  county  Court,  held  at  Ross,  on  the  16th  of  September,  1848, 
upon  which  trial  the  defendant  Hankins  (who  was  plaintiff  in  the 
action)  swore  that  an  account  which  he  produced,  written  in  ink, 
signed  by  William  Dickens,  the  defendant  in  the  action,  was  in 
the  same  state  then  as  when  it  was  so  signed.  The  perjury  assigned 
being,  that  when  it  was  signed  l^y  Dickens  it  was  in  fact  not  in  the 
same  state,  but  in  pencil. 

(ja)  Reported  by  J.  E.  Davis,  Esq.,  Barrbter-at-Law. 
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Mr.  Minett^  an  attorney  and  solicitor^  was  called  as  a  witness  on        Bn». 
the  part  of  the  prosecution.     He  stated  that  on  the  trial  of  the     wabTj^ibb. 

action  in  the  County  Court  he  was  the  attorney  of  Hankins ;  that       . 

he  now  had  in  his  possession  two  papers  produced  by  Hankins  on    EvideM»^ 
that  occasion,  one  being  the  account  in  question ;  that  he  received  ^Ij^^^^ 
them  from  Hankins  as  his  attorney  and  solicitor ;  that  in  October      produce, 
he  ceased  to  act  as  Hankins's  solicitor ;  that  he  retained  the  papers 
and  claimed  a  lien  upon  them  for  professional  services ;  that  an  ex- 
ecution for  the  amount  of  his  bill  had  been  issued  against  Hankins 
a  few  days  before  the  assizes ;  that  no  return  had  been  made  of  the 
result  of  that  process ;  that  if  it  did  not  satisfy  the  amount  he  still 
claimed  a  lien  upon  the  papers.     He  had  been  served  with  a  sub- 
poena  to  produce  them  on  the  trial  of  this  indictment^  and  was  ready 
to  do  so. 

Upon  this  evidence. 

Skinner  and  Oray,  for  the  prosecution,  proposed  to  have  the 
account  put  in  and  read. 

Qodson,  Q.C.  (with  whom  was  W,  fl*.  Oooke),  for  the  defendant, 
objected  to  the  reception  of  the  document  in  evidence,  on  the 
ground  that  Mr.  Minett,  having  received  it  in  his  professional  ca- 
pacity from  the  defendant,  ought  not  to  be  permitted  to  produce  it 
in  evidence  against  him.  Bex  v.  Dickson  (3  Burr.  1687),  cited  in 
Greaves'  Bussell  on  Crimes,  vol.  2,  p.  908,  was  in  point.  In  that 
case  it  was  held  by  Lord  Mansfield  and  the  rest  of  the  court,  that 
an  attorney  who  had  been  served  with  a  subpcena  duces  tecum  out 
of  the  Crown  Office  to  produce  certain  vouchers  which  £is  client,  a 
Mr.  Peach,  had  exhibited  and  relied  on  before  a  Master  in  Chancery, 
and  which  subpce^ia  had  been  served  on  the  attorney  in  order  to 
found  a  prosecution  for  forgery  against  his  client,  was  not  bound 
to  produce  these  required  vouchers.  In  Archbold's  Pleadings  and 
Evidence  in  Criminal  Cases,  bv  Jervis,  10th  edit.  p.  148,  the  general 
rule  is  thus  laid  down : — "  Cfounsel,  solicitors,  and  attorneys,  are 
privileged  from  giving  (indeed,  they  will  not  be  permitted  to  give) 
evidence  of  any  matters  confided  to  them  by  their  clients  in  their 
professional  capacitv^  either  in  the  cause  respecting  which  the  com- 
munication was  made,  or  in  any  other;  and  whether  the  client  be  a 
party  to  the  cause  or  not ;  or  whether  the  business  on  which  the 
attorney  was  retained  had  reference  to  legal  proceedings,  either 
existing  or  in  contemplation,  or  not.  So  an  attorney  is  not  bound, 
on  a  subpoena  duces  tecwnt,  to  produce  any  deeds  or  papers  belonging 
to  his  client  in  his  custody,  if  it  appear  that  the  production  will 
operate  to  the  prejudice  of  his  client.^' 

Skvnmer  and  Qrayy  for  the  prosecution,  submitted  that  the  rule 
did  not  apply  to  cases  where  the  document  sought  to  be  put  in 
evidence  was  the  foundation  of  the  charge  against  a  prisoner,  (a) 
In  this  case,  if  the  document  had  been  found  upon  the  defendant 
when  in  custody,  it  might  and  would  have  been  given  in  evidence 
against  him ;  how,  then,  could  he  prevent  his  solicitor  from  pro- 

(a)  See  iScy  ▼.  Avtry  (8  O.  k  P.  696),  and  remarks  upon  that  case,  1  Phill.  Erid.  171. 
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Reo.       ducing  it  who  was  wiIKng  to  do  so  f    Here,  however,  the  document 
g^^         was  out  of  the  control  of  the  defendant.     Mr.  Minett  had  a  lien 

'     upon  it ;  he  therefore  had  the  possession  and  the  right  of  possession. 

Evidenc&—    and  the  defendant  was  divested  of  his  possession  and  control  over 
^^^^'^  the  document. 
/Yoduee.  CoLTMAN,  J. — ^The  defendant  has  an  interest  in  the  paper  not- 

withstanding. I  reserved  a  case  on  this  point  as  to  whether  the 
rule  in  question  applies  to  a  document  which  is  the  subject-matter 
of  a  criminal  charge,  on  the  Norfolk  circuit  last  year,  but  it  finally 
went  off  without  a  decision  being  given.  I  think  I  cannot  receive 
the  evidence.  Perhaps  secondary  evidence  can  be  given  which  will 
avoid  the  difficulty. 

Service  of  a  notice  to  produce  the  account  was  then  proved. 
The  n6tice  was  served  at  one  o'clock  on  the  day  before  the  trial, 
being  the  day  after  the  commission  day  of  the  assizes  at  Hereford. 
It  was  served  at  Hereford  upon  Mr.  Edwards,  the  defendant's 
attorney. 

The  counsel  for  the  prosecution  now  proposed  to  give  secondary 
evidence  of  the  contents  of  the  document. 

Godson,  Q.C.,  and  W.  H.  Cooke,  objected  that  the  notice  to 
produce  was  insufficient,  on  two  grounds.  First,  because  it  was 
served  on  the  attorney  and  not  on  the  defendant,  who  could  not 
appear  by  attorney ;  and,  secondly,  because  the  notice  was  not 
given  in  time.  It  was  served  after  the  commencement  of  the 
assizes,  which  began  on  Thursday,  the  notice  to  produce  being 
served  on  Friday.  The  notice  to  produce  a  document  at  the 
assizes,  made  after  the  assizes  began,  was  equivalent  to  no  notice 
at  all. 

CoLTMAN,  J.,  overruled  both  objections,  observing  that  the 
service  on  the  attorney  was  in  fact  a  service  on  the  defendant. 

Secondary  evidence  was  then  given  by  the  Clerk  of  the  County 
Court  of  the  contents  and  state  of  the  account  when  produced 
before  the  Judge  of  the  County  Court,  and  also  by  Dickens  of  its 
state  when  signed  by  him. 

The  defendant  was  ultimately  acquitted. 
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OXFORD  CIRCUIT. 

Oloticester,  April  3,  1849. 

Reg.  V,  John  Browning,  (a) 

Evidence — Pavmhrokers  Act — False  declaration. 

To  prove  the  making  of  a  false  declaration  under  the  Pawnhroker*8  Act 
(39  jr  40  Oeo.  3,  c.  99),  it  is  not  absolutely  necessary  to  call  the  magis^ 
trate  before  whom  it  was  made,  or  some  one  present  at  the  time.  It  is 
sufficient  to  show  such  facts  as  necessarily  lead  to  the  conclusion  that 
the  defendant  mcule  it,  and  had  a  knowledge  of  the  contents.  Sed 
qucsre. 

To  prove  that  such  a  declaration  is  false  in  fact,  it  is  Tiecessary  to  negative 
the  defendant's  statement  by  the  oath  of  two  witnesses,  in  the  same 
manner  and  to  the  same  extent  as  the  proof  of  an  assignment  for 
perjury. 

THE  defendant  was  indicted  for  havings  at  Strond^  in  the  county 
of  Gloucester,  on  the  15th  of  December,  1846,  wilfully  and 
corruptly  made  a  false  declaration  before  Edmund  Grilling  Halle- 
well,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace  for  the  said 
county,  that  he  had  lost  a  certain  note  or  memorandum,  being  a 
pawnbroker's  ticket,  whereas,  in  truth,  he  had  not  lost  it,  but  had 
sold  it  to  one  Charles  Bingle.  {b) 

Qrey,  for  the  prosecution,  in  stating  the  case  to  the  jury,  sought 
the  opinion  of  the  learned  judge  (Piatt,  B.)  as  to  the  sufficiency  of 


ii 


fa)  Reported  bj  J.  E.  Dayib,  Esq.,  BarrUter-at-Law. 

Jbi)  By  Stat.  39  A  40  Geo.  3,  c.  99,  s.  16,  it  is  enacted  that  in  case  anj  note  or  memorandam 
delivered  hj  a  pawnbroker  of  goods  pledged  to  him,  shall  he  lost,  mislaid,  destroyed,  or  fran- 
dolently  obtained  from  the  owner,  then  the  pawnbroker  **  shall,  at  the  request  and  applicatioo 
of  any  person,  &c,  who  shall  represent  himself,  &c.,  to  the  pawnbroker  as  the  owner,  &o.,  of 
the  goods  and  chattels  in  pledge  as  aforesaid,  deliver  to  snch  person,  &c.,  a  copy  of  the  note 
or  memorandnm  so  lost,  mislaid,  &&,  with  the  form  of  an  affidavit  of  the  particular  drcnm- 
Btancea  attending  the  case,  printed  or  written,  &o.,  on  the  said  copy,  as  the  same  shall  be 
stated  to  him  or  her  by  the  party  applying  as  aforesaid,  &o. ;  and  the  person,  Ac,  having  so 
obtained  snch  copy  of  the  note  or  memorandnm  and  form  of  affidavit  as  aforesaid,  shall  there- 
upon prove  his,  her,  or  their  property  in,  or  right  to,  such  goods  and  chatteb,  to  the  satisfaction 
of  some  justice  of  the  peace,  &c.,  and  shall  also  verify,  on  oath  or  affirmation,  as  the  case  may 
be,  before  the  said  justice,  the  truth  of  the  particular  cironmstances  attending  the  case  men- 
tioned in  snch  affidarit  or  affirmation  to  be  made  as  aforesaid,  the  caption  of  such  oath  or 
afflrmatbn  to  be  authenticated  by  the  handwriting  thereto  of  the  justice  before  whom  the  same 
shall  be  made,  and  who  shall,  and  is  hereby  required  so  to  authenticate  the  same,  whereupon 
the  pawnbroker  shall  sufier  the  person,  &e.,  proving  such  property  to  the  satisfaction  of  such 
justice  as  aforesaid,  and  making  snch  affidavit  or  affirmation  as  aforesaid,  on  leaving  snch  copy 
of  the  said  note  or  memorandnm  and  the  said  affidavit  or  affirmation  with  the  said  pawnbroker, 
to  redeem  such  goods  or  chattels.** 

The  5  &  6  Will.  4,  c.  62,  s.  12,  substitutes  a  declaration  in  lieu  of  the  affidavit  above  men- 
tioned ;  and  sect  21  enacts  that  any  person  "  who  shall  wilfully  and  corruptly  make  and  sub- 
scribe** any  declaration  substituted  for  an  oath  by  that  statute,  '*  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a  misdemeanor.*' 


Act— 
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Beg.        the  evidence  which  he  was  prepared  to  offer  in  support  of  the  case. 
••  The  defendant  had  pled^d  certain  articles  to  a  pawnbroker  at 

BaowHiHo    Stroud,  for  which  he  received  a  memorandum  or  duplicate,  and  had 
subsequently  gone  to  him  and  stated  that  he  had  lost  the  ticket  or 

'^"T^Z?*^  duplicate.  The  pawnbroker  told  him  he  must  make  a  declaration 
of  the  loss  before  a  magistrate,  and  for  that  purpose  handed  the 
prisoner  a  copy  of  the  ticket,  and  a  form  to  be  filled  up,  according 
to  the  provisions  of  the  39  &  40  Geo.  3,  c.  99.  The  defendant 
took  the  form  and  paid  for  it,  saying  he  would  go  to  a  magistrate. 
He  returned  the  same  day  with  the  form  properly  filled  up,  and 
with  his  name  and  that  of  Mr.  Hallewell  attached.  Upon  his  pre- 
senting it,  the  pawnbroker  gave  him  the  articles  pledged;  another 
person  afterwsurds  applied  for  the  things  with  the  original  duplicate, 
when  it  appeared  that  the  prisoner  had  sold  that  duplicate  in  a 
public-house  on  the  day  that  he  produced  the  declaration  and  ob- 
tained the  second  in  lieu  of  it.  The  magistrate  was  not  in  attendance 
to  prove  the  fact  of  the  declaration  having  been  made  by  the  de- 
fendant ;  the  fact  being  that  he  had  no  recollection  of  the  circum- 
stance one  way  or  the  other.  The  pawnbroker,  however,  identified 
the  declaration,  and  a  witness  was  present  to  prove  the  sale  and 
transfer  of  the  ticket  in  the  public-house,  as  alleged. 

Piatt,  B. — ^As  regards  the  proof  of  the  declaration  having  been 
made  by  the  defendant,  I  think  there  may  be  sufficient  evidence  to 
support  the  indictment,  if  you  can  bring  home  to  him  a  knowledge 
of  the  contents ;  but  I  am  of  opinion  that  the  falsity  of  that  de- 
claration must  be  proved  by  the  oaths  of  at  least  two  witnesses,  as 
in  a  case  of  perjury,  otherwise  there  would  be  merely  oath  against 
oath.  I  understand  that  there  is  only  one  witness  to  prove  this 
part  of  the  case,  and  therefore  I  think  the  prosecution  cannot  be 
supported. 
Tso  evidence  was  offered,  and  the  defendant  was  acquitted. 

[There  can  be  no  donbt  as  to  the  oorreotnees  of  the  learned  baron's  ruling  on  the  last  point, 
bot  the  Terj  analogy  of  the  proof  in  a  chaise  of  perjnry  leads  to  the  inference  that  the  faet  of 
the  declaration  having  been  made  must  be  proved  with  the  same  strictness  as  in  an  indictment 
for  peijnry.  The  making  a  false  declaration  is  made  a  misdemeanor  by  the  act  of  Parliament, 
which  substitntes  a  declaration  in  lien  of  the  oath  in  this  and  certain  other  cases ;  and  it  conld 
nerer  be  contended  that  an  indictment  for  peijnrj  conld  be  sustained  by  eyidenoe  of  the  aboTC 
description. — J.  E.  D.] 
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NORFOLK  SPRING  CIRCUIT,  I6^j. 

Bwry  8t,  Ed/mvmds,  Ma/rch  19. 

(Before  Mr.  Babon  Rolfe.) 

Reg.  v.  Lonobottom  and  another,  (a) 

Manslaughter — Negligence  of  deceased. 

Wherever  death  ensues  from  injuries  inflicted  by  parties  engaged  in  any 
illegal  act,  an  indictment  for  manslaughter  will  lie,  even  though  it 
appear  thcU  the  deceased  had  materially  contributed  to  his  death  by  his 
own  negligence, 

THE  indictment  charged,  that  the  two  prisoners  feloniously 
killed  and  slew  John  Truman,  by  driving  over  him  with 

(yMalley  and  E.  Bodwell,  for  the  prosecution,  proved  that  the 
two  prisoners,  who  lived  in  Ipswich,  had  gone  to  Bentley  on  the 
day  named  in  the  indictment  in  a  gig,  and  that  on  their  return  at 
night  they  were  observed  to  be  in  a  state  of  partial  intoxication. 
At  several  places  they  drove  along  the  high  road  at  a  very  rapid 
pace,  and  when  they  got  within  two  miles  of  Ipswich  they  met 
three  men.  At  that  time  they  were  laughing  and  driving  rapidly 
down  a  hill,  the  top  of  which  was  thickly  shaded  with  trees.  When 
the  three  men  got  to  the  trees  they  found  a  man  lying  insensible 
in  the  middle  of  the  road,  presenting  all  the  appearance  of  having 
been  lust  run  over  by  some  vehicle.  They  took  up  the  man,  who 
shortly  afterwards  died.  On  inquiry  it  turned  out  that  the 
deceased  was  a  man  who  had  been  deaf  from  childhood,  but  had, 
in  spite  of  his  infirmity,  contracted  an  inveterate  habit  of  walking 
at  all  hours  in  the  middle  of  the  road.  Against  the  probable 
consequences  of  an  indulgence  in  this  habit  he  had  been  frequently 
warned,  but  without  effect. 

D.  D,  Keane,  for  the  prisoner  Longbottom,  submitted,  at  the 
close  of  the  case  for  the  prosecution,  that  he  ought  to  be  acquitted, 
inasmuch  as  it  appeared  that  the  deceased  had  contributed  in  a 
great  measure,  if  not  altogether,  to  his  own  death  by  his  own 
obstinacy  and  negligenee.  There  was,  moreover,  no  proof  that  the 
prisoners  were  driving  at  any  extraordinary  pace ;  whHe  it  appeared 
that  they  were  in  the  middle  of  the  road,  and  that  the  deceased 
was  walking  just  where  he  ought  not  to  have  been,  reference  being 
had  to  the  lateness  of  the  hour,  the  darkness  of  the  place,  and  his 
peculiar  infirmity,  which  ought  to  have  induced  him  to  refirain 
from  the  selection  of  the  most  frequented  part  of  the  high  road, 

(a)  Reported  b/  J.  B.  Dasbmt,  Esq.,  Barrister-at-Law. 
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^'^'        as  tliat  on  which  alone  he  would  walk.     No  accident  could  pos- 

LoHOBOTTOM  slblj  havo  occurred  to  the  deceased^  if  he  had  been  at  the  side  of 

aud  amothkb.  the  road  where  foot  passengers  always  walked.     He  had^  there- 

"7""  fore,  contributed  to  his  own  death,  and  the  question  was,  whether 
**'**^  ^'  that  fact  did  not  exonerate  the  prisoners  from  such  a  charge  as 
the  present.  This  might  be  tested  by  analogy  with  a  civil  action 
under  Lord  Campbell^s  Act.  Under  that  statute  the  representa- 
tives of  the  deceased  could  not  maintain  an  action  for  compensa- 
tion against  the  prisoners,  as  he  had  himself  been  guilty  of  negli- 
gence, so,  in  this  prosecution,  it  was  contended  that  the  prisoners 
could  not  be  convicted  of  the  crime  of  manslaughter. 

EoLPB,  B. — I  cannot  stop  the  case ;  for  whatever  may  have  been 
the  negligence  of  the  deceased,  I  am  clearly  of  opinion  that  the 
prisoners  would  not  be  thereby  exonerated  from  the  consequences 
of  their  own  illegal  acts,  which  would  be  traced  to  their  negli- 
gent conduct,  if  any  such  existed.  I  am  of  opinion  that  if  any 
one  should  drive  so  rapidly  along  a  great  thoroughfare  leading 
to  a  large  town,  as  to  be  unable  to  avoid  running  over  any 
pedestrian  who  may  happen  to  be  in  the  middle  of  the  road,  it  is 
that  degree  of  negligence  in  the  conduct  of  a  horse  and  gig  which 
amounte  to  an  illegcuf  act  in  the  eye  of  the  law ;  and  if  death  ensues 
from  the  injuries  then  inflicted,  the  parties  driving  are  guilty  of 
manslaughter,even  though  considerable  blame  may  be  attributed  to 
the  deceased.  I  do  not  at  all  recognize  the  analogy  which  has 
been  put  with  re^rd  to  an  action  under  Lord  CampbelPs  Act 
and  a  charge  of  &lony ;  and  I  abstain  from  giving  any  opinion 
as  to  the  question  whether,  under  the  circumstances  here  proved, 
the  representatives  of  the  deceased  would  be  precluded  from 
maintaming  an  action  for  compensation  against  the  prisoners. 
But  there  is  a  very  wide  distinction  between  a  civil  action  for 
pecuniary  compensation  for  death  arising  from  alleged  negligence 
and  a  proceeding  by  way  of  indictment  for  manslaughter.  The 
latter  is  a  charge  imputing  criminal  negligence,  amounting  to 
illegality ;  and  there  is  no  balance  of  blame  in  charges  of  felony, 
but  wherever  it  appears  that  death  has  been  occasioned  by  the 
illegal  act  of  another,  that  other  is  guilty  of  manslaughter  in 
point  of  law,  though  it  may  be  that  he  ought  not  to  be  severely 
punished.  If  the  jury  should  be  of  opinion  that  the  prisoners 
were  driving  along  the  road  at  too  rapid  a  pace,  considering  the 
time  and  place,  and  were  conducting  themselves  in  a  careless 
and  negligent  way  in  the  management  of  the  horse  entrusted  to 
their  care,  I  am  of  opinion  that  such  conduct  amounts  to  ille- 
gality, and  that  the  prisoners  must  be  found  guilty  on  this  indict- 
ment, whatever  may  have  been  the  negligence  of  the  deceased 
himself. 

Verdict,  guilty. 
Sentence — eight  months'  imprisonment. 
D.  Power  was  counsel  for  the  other  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1848. 

January  8. 

(Before  Mr.  Justice  Patteson.) 

Reg.  v.  Jones,  (a) 

Wounding^  with  intent — 7  WilL  4^1  Vict,  c,  85. 

Evidence  of  a  violent  kick  in  the  private  parts  of  a  woman,  which  caused 
a  flow  of  blood  mingled  with  urine  for  some  time  afterwards,  is  not  a 
wounding  within  the  statute,  no  proof  being  given  as  to  the  precise 
part  whence  the  blood  originalk/  came. 

On  such  an  indictment  a  prisoner  cannot  plead  guilty  to  a  common 
assault, 

THE  prisoner  was  indicted  for  wounding,  with  intent  to  do 
grievous  bodily  harm. 

Bodkin  (for  the  prosecution),  in  opening  the  case,  stated  the 
natureof  the  wound  to  have  beenas  follows : — The  prisoner  had  come 
behind  the  prosecutrix  and  given  her  a  violent  kick  in  the  private 
parts,  and  that  had  been  followed  by  an  occasional  discharge  of 
blood,  mingled  with  urine,  but  the  surgeon  could  not  undertake 
to  say  from  what  precise  vessels  the  blood  originally  flowed. 

Patteson,  J. — Then  I  do  not  think  the  more  serious  charge 
in  this  indictment  sustainable.  There  may  have  been  no  lesion 
of  any  of  the  vessels  at  all.  Blood  may  be  discharged  from  those 
parts  simply  firom  natural  causes. 

Parry  (for  the  prisoner),  then  offered  on  his  behalf  to  plead 
guilty  to  the  common  assault. 

Patteson,  J. — He  cannot'  do  that;  he  may  be  found  guilty 
of  the  assault  under  1  Yict.  c.  85,  s.  11 ;  but  that  statute  gives 
me  no  authority  to  receive  such  a  plea.  (6) 

(a)  Reported  bj  B.  0.  Kobinson,  Esq.,  Barrister-at-Law. 

(b)  See  next  case. 
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CENTRAL  CRIMINAL  COURT. 

Fbbbuabt  Session^  1849. 

Februa/ry  3. 

(Before  Mr.  Justice  Cebsswbll.) 

Reg.  v.  WALTHAM.(a) 

Wounding,  with  intent. 

A  rupture  of  the  lining  membrane  of  the  urethra  followed  by  a  small 
flow  of  blood,  such  rupture  being  caused  by  a  kick  in  the  private  parts 
of  the  prosecutor,  is  a  wounding  within  the  7  Will.  4^1  Vict,  c.  85, 
s.  4. 

THE  prisoner  wos  indicted  for  wounding  the  prosecutor^  with 
intent  to  do  him  grievous  bodily  harm.  It  appeared  from 
the  evidence  that  the  prosecutor  (who  was  a  policeman)^  while 
endeavouring  to  separate  the  prisoner  and  a  man  vrith  whom  he 
was  fighting,  received  from  the  former  a  violent  kick  in  his  private 
parts.  From  the  testimony  of  the  surgeon,  it  appeared  that  the 
external  skin  was  unbroken,  but  that  the  lining  membrane  of  the 
uretha  was  ruptured,  which  caused  a  small  flow  of  blood,  mingled 
with  urine,  for  two  days.  That  membrane  is  precisely  the  same  in 
character  as  that  which  lines  the  cheek  and  the  external  and 
internal  skin  of  the  lip. 

Parry  (for  the  prisoner)  objected  that  this  was  not  a  wounding 
within  the  statute,  and  cited  Beg.  v.  Jones,  Central  Criminal  Court, 
January,  1848,  ante,  441 ;  that  case  was  very  similar  to  the  pre- 
sent ;  there  is  no  external  wound. 

Cbesswell,  J. — If  the  cases  were  similar  I  should  abide  by 
the  ruling  of  Mr.  J.  Patteson  ;  but  there  is  a  great  difference 
between  them.     I  think  this  is  a  wounding  within  the  statute. 

(a)  BeporUd  bj  B.  C.  Bobdi80V|  Esq.,  Barritter-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

NovBMBEB  Session^  1848. 

November  1. 

Rbo.  v.  Smith  and  others,  (a) 

11   4r  12   Will,  8,   c.  7 '-Mutiny — Manner  within  Merchant  Seaman's 

Act,  7^8  Vict.  c.  112,  s,  2. 

A  seaman  engaged  by  the  inaater  of  a  vessel,  and  taken  to  sea  without 
<my  such  written  agreement  having  been  entered  into  between  them  as 
is  rendered  necessary  by  the  7  4r  S  Vict,  c.  112,  s,  2,  is  not  a  seaman 
or  mariner  within  the  11  ^12  Will,  8,  c.  7,  s,  9,  and  therefore  is  not 
liable  under  that  section  for  making  a  revolt,  by  deserting  his  vessel  in 
port,  and  inducing  the  rest  of  the  crew  to  do  the  same, 

Semble,  a  merchant  vessel  is  a  ship  tcithin  the  meaning  of  that  section, 

THE  prisoners  were  arraigned  upon  the  foUowing  indictment :—  i^iet^ent. 
"  Central  Criminal  Court,  to  wit : — The  jurors  for  our  lady 
the  Queen,  upon  their  oath  present  that  James  Jennings  Smith, 
late  of  London,  mariner;   Alexander  Reid,  late   of  the  same 

flace,  mariner ;  John  James,  late,  &c. ;  David  Gillies,  &c. ;  James 
^ayne,  &c. ;  John  Kelly,  &c. ;  Robert  Barclay,  &c. ;  Edward 
Sorrell,  &c. ;  and  John  McDonald,  late  of  the  same  place,  mariner, 
on  the  16th  day  of  September,  A.D.  1848,  were  mariners,  and  Tint  oooot. 
each  of  them  was  a  mariner  in  and  on  board  of  and  belonging  to  a 
certain  ship  called  the  Lion,  then  lying  and  being  in  a  certain  place 
upon  the  high  seas  called  the  port  of  Harlingen,  in  Friesland,  in 
Holland,  in  jparts  beyond  the  seas  within  the  jurisdiction  of  the 
Admiralty  of  England,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  whereof  one  Henry  William  Neville,  then  being  a 
subject  of  our  lady  the  Queen,  then  and  there  was  master ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  J.  J.  Smith  (and  the  others  before  mentioned),  being 
such  mariners,  and  each  of  them  being  such  mariner  as  aforesaid, 
on  the  day  aforesaid,  in  the  year  aforesaid,  with  force  and  arms 
upon  the  high  seas  aforesaid,  within  the  jurisdiction  of  the  Admi- 
ralty aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  piratically  and  feloniously  did  endeavour  to  make  a  revolt 
in  the  said  ship,  so  then  and  there  lying  and  being  as  aforesaid,  the 
said  H.  W.  Neville,  the  master  thereof,  then  and  there  being  in 
and  on  board  of  the  said  ship,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

(a)  Reported  bj  6.  C.  Rodiiiboh,  Esq.,  Barrister-at-Ltw. 
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Rko.  Second  count. — ^And  the  jurors  aforesaid^  upon  their  oath  afore- 

^'  said,  do  further  present  that  the  said  J.  J.  Smith  (and  the  others 

OTHERS,      before  mentioned),  on  the  day  aforesaid,  in  the  year  aforesaid,  were 

— ;—        mariners,  and  each  of  them  was  a  mariner  in  and  on  board  of  a 

Ma^l     ^®^^^^  ^^^P  called  the  Lion,  then  lying  and  being  in  a  certain 

Seamen's  AcL  plac©  upou  the  high  scas  Called  the  port  of  Harlingen,  in  Friesland, 
in  Holland,  in  parts  beyond  the  seas  within  the  iurisdiction  of  the 
Admiralty  of  England,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  whereof  the  said  H.  W.  Neville,  then  being  a  sub- 
ject of  our  lady  the  Queen,  then  and  there  was  master ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 

S«cond  count  fche  Said  J.  Jennings  Smith,  &c.,  being  such  mariners  as  last  afore- 
said, on  the  day  aforesaid,  in  the  year  aforesaid,  with  force  and 
arms  upon  the  high  seas  aforesaid,  within  the  jurisdiction  of  the 
Admiralty  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  piratically  and  feloniously  did  make  a  revolt  in 
the  said  last-mentioned  ship  so  then  and  there  lying  and  being  as 
last  aforesaid,  the  said  H.  W.  Neville,  the  master  thereof,  then 
and  there  being  in  and  on  board  of  the  said  last-mentioned  ship, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

WUL  y  f  7^  *^®  indictment  was  framed  on  the  9th  section  of  the  11  A  12 

8. 9.  *  ^  *  Will.  3,  c.  7,  which  enacts  that  "  if  any  commander  or  master  of 
any  ship,  or  any  seaman  or  mariner,  shall,  in  any  place  where  the 
admiral  had  jurisdiction,  betray  his  trust,  and  turn  pirate,  enemy, 
or  rebel,  or  if  any  person  shall  lay  violent  hands  on  his  commander, 
whereby  to  hinder  him  from  fighting  in  defence  of  his  ship  and 
goods  committed  to  his  trust,  or  shall  confine  his  master,  or  make 
or  endeavour  to  make  a  revolt  in  the  ship,  he  shall  be  adjudged, 
deemed,  and  taken  to  be  a  pirate,  felon,  and  robber,*'  &c. 

It  appeared  in  evidence  that  the  prosecutor  was  the  master  of  a 
steam-ship  trading  between  London  and  Holland.  The  prisoners 
formed  part  of  the  crew, — Smith  being  chief  engineer;  Keid, 
second  engineer,  and  the  rest  firemen  and  coal  trimmers.  Their 
register  tickets  were  deposited  with  the  captain,  but  no  agreement 
in  writing  had  been  entered  into  with  them  previously  to  their 
sailing  from  London  on  this  particular  voyage.  On  the  14th  of 
September  they  arrived  at  Harlingen,  and  took  in  a  general  cargo, 
and  were  to  leave  on  the  following  morning.  The  next  day  the 
fires  were  all  lighted,  the  steam  was  up,  and  the  vessel  was  about 
to  start,  when,  in  consequence  of  some  dispute  arising  between  the 
prisoner  Smith  and  the  captain,  the  former  declared  he  would  leave 
the  ship,  and  with  much  violence  of  gesture  and  language,  he 
called  out  to  the  other  prisoners  to  rake  the  fires  out  and  come  on 
shore.  This  they  at  length  did,  and  the  prisoners  left,  having  first 
endeavoured,  but  without  success,  to  persuade  another  man  to  join 
them.  The  captain,  having  no  crew  to  work  the  vessel,  was  obliged 
to  hire  another  steamer,  and  leave  his  own  in  port. 

Clarlc4ton  (for  the  prosecution),  contended  that  upon  these  facts 
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the  charge  was  made  out  (22.  v.  Hastings,   1   Moo.  C.  C.  82).        Rbo. 
It  was  clear  that  the  crew  were  making  a  revolt  when  they  repu-  ^' 

diated  the  authority  of  the  captain^  reftised  to  work,  and  left  the      otheks!"* 

Teasel  against  orders.     Then,  was  this  vessel,  though  a  merchant        

vessel,  a  ship  within  the  9th  section  of  11  &  12  Will.  3,  c.  7?  It  ^^^ 
was  clear  that  the  word  "ship"  in  that  section  was  not  confined  to  gtaman't  Acl 
a  '^Eang^s  ship,''  for  the  section  commences  by  speaking  of  the 
commander  of  ^^any  ship/'  the  terms  are  therefore  general 
enough  to  include  all.  [The  Bbcobdeb. — Yes,  that  appears  to  be 
the  case.]  The  next  question  ia  this,  are  these  men  mariners  ? 
I  submit  that  all  men  embarking  in  a  vessel,  having  a  duty 
to  perform  in  her  as  contradistinguished  from  passengers,  are 
what  the  act  means  by  mariners,  and  that,  although  the  duty 
of  these  men  was  to  attend  to  the  engines  and  fires,  and  not 
to  the  rigging, .  they  are  as  completely  within  that  term  as 
sailors  who  navigate  an  ordinary  sailing  vessel.  Then  comes  a 
question  on  which  the  defence  appears  to  rest ;  will  the  absence  of 
a  written  agreement  divest  these  men  of  a  character  which  they 
have  voluntarily  assumed?  The  7  &  8  Vict.  c.  112,  s.  2,  enacts 
"  that  it  shall  not  be  lawful  for  any  master  of  any  ship,  of  what- 
soever tonnage  or  description,  belonging  to  any  subject  of  Her 
Majesty,  proceeding  to  parts  beyond  the  .seas,  to  carry  to  sea  any 
seaman,  as  one  of  his  crew  or  complement  (apprentices  excepted), 
unless  the  master  of  such  ship  shall  have  first  made  and  entered  ciarkBon  for 
into  an  agreement  in  writing  with  such  seaman,  specifying  what  *^«  proaecntion. 
wages  such  seaman  is  to  be  paid,  the  quantity  of  provisions  he  is 
to  receive,  the  capacity  in  which  he  is  to  act  or  serve,  and  the 
nature  of  the  voyage  in  which  the  ship  is  to  be  employed,  so  that 
such  seaman  may  have  some  means  of  judging  of  the  period  for 
which  he  is  likely  to  be  engaged ;  and  that  such  agreement  shall 
be  properly  dated,  and  shall  be  signed  by  the  master  in  the  first 
instance,  and  by  the  seamen  respectively  at  the  port  or  place  where 
they  shall  be  shipped ;  and  that  the  signature  of  each  of  the  parties 
thereto  shall  be  duly  attested  by  one  witness  at  the  least,  and  that 
the  master  shall  cause  the  agreement  to  be  read  over  and  explained 
to  every  such  seaman  in  the  presence  of  such  witness,  before  such 
seaman  shall  execute  the  same,''  &c.  I  contend  that  the  statute 
was  never  intended  to  apply  to  such  a  case  as  this,  where  the 
seamen  leave  port  on  one  day,  and  reach  their  destination  the  next. 
The  men  are  engaged  for  a  lengthened  period,  and  the  greatest 
inconvenience  would  arise  if  it  were  held  necessary  to  have  a  fresh 
agreement  every  few  days.  [The  Recoedbe. — I  see  no  exception 
in  the  act  with  regard  to  short  voyages,  and  shall  certainly  rule 
that  such  a  case  as  this  is  within  the  section  you  have  quoted.] 
But,  admitting  that  to  be  so,  the  prisoners  are  still  liable  npon  this 
indictment.  The  acts  of  Parliament  are  entirely  distinct.  It  may 
be  that  the  captain  is  liable  to  a  penalty  for  not  entering  into  the 
agreement,  bnt  that  will  not  divest  the  seamen  of  all  culpability  if 
they  do  that  which  amounts  te  a  revolt.  The  men  enter  the  ser- 
vice.    If  the  act  was  intended  for  their  protection,  they  waive  their 

VOL.   III.  2   L 


446  CRIMINAL  LAW  GASES. 

Rbo.        right  by  the  course  which  they  pursue ;  they  may  have  purposely 

^'         abstained  from  insisting  on  any  agreement  in  order  to  carry  out 

OTHBB8.      ^^  unlawful  scheme  that  they  have  previously  projected.     They 

cannot  take  advantage  of  their  own  negligence.     They  cannot 

^^^"~  commit  that  which  the  law  declares  to  be  a  crime,  and  then  escape 
Seaman's  Ad.  ^^m  the  cousequences  because  some  formalities  connected  with 
their  engagement  have  not  been  complied  with.  The  captain  may 
have  been  guilty  of  a  breach  of  duty ;  but  the  question  here  is  not 
between  these  men  and  the  captain,  but  between  them  and  the 
public.  They  contract — though  not  in  strict  form — ^to  do  a  certain 
duty,  and  instead  of  performing  it,  they  mutiny  against  their  com- 
mander. It  is  true  in  this  case  there  was  little  risk  to  life  involved 
in  the  course  they  pursued,  but  if  they  may  revolt  vrith  impunity 
here,  they  might  do  so  at  sea,  under  circumstances  that  might 
jeopardize  the  lives  of  a  number  of  individuals.  The  act  11  &  12 
Will.  3,  c.  7,  includes  mariners  or  seamen ;  now  these  men  are  not 
the  less  mariners  or  seamen  because  certain  conditions  mentioned 
in  another  act  have  not  been  performed. 

The  Kecobdeb. — I  think  the  statute  under  which  these  men 
are  indicted  must  be  construed  strictly.  The  men,  to  be  brought 
vnithin  it,  must  be  mariners  or  seamen.  The  stetute  certainly 
imposes,  in  one  section,  a  penalty  for  taking  them  without  an 
agreement,  but  in  the  enacting  clause  it  renders  taking  them  under 
such  circumstances  entirely  illegal ;  the  words  are  '4t  shall  not  be 
lawful.'^  Any  contract,  therefore,  in  contravention  of  that  act, 
would  be  null  and  void.  If  so,  the  relation  of  mariner  and  com- 
mander does  not  exist.  They  are  under  no  obligation,  therefore, 
to  do  that  which,  however  improperly,  they  have  refused  to  do. 
I  shall  direct  the  jury  to  acquit  them. 

Olarkson,  Ballantine,  and  Sleigh,  for  the  prosecution. 

Huddleston  and  Metcalfe  for  the  defence. 
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CROWN  CASE  UESERVED. 

April  30,  1849. 

(Before  Wildb,  C.  J.,  Wightman,  J.,  Kolpb,  B., 
Cbesswell,  J.,  and  Platt,  B. 

Beg.  V,  MABTiN.(a) 

Indictment —  Fe»«<— Practice. 

An  indictment  found  by  a  grand  jury  of  Dorsetshire  contained  two  counts, 
one  (the  bth)  charging  A.  unth  sheep  stealing  in  Dorsetshire ;  and 
another  charging  B.  with  feloniously  receiving  in  Somersetshire  a 
sheep  before  then  feloniously  stolen,  4f^.,  '*  being  the  same  property 
as  mentioned  in  the  bth  count,** 

Held,  that  the  2nd  count  was  bad,  for  not  showing  jurisdiction  to  try  in 
Dorsetshire',  the  words  of  rtference  to  the  bth  count  not  being  suffi- 
cient for  that  purpose. 

A  quefUion  of  law  raised  by  motion  in  arrest  of  judgment  after  the  con- 
viction of  the  prisoner  may  be  reserved  under  11  ^  12  Vict.  c.  78. 

This  court  will  hear  counsel  in  support  of  the  conviction,  though  no 
counsel  art  instructed  on  the  part  of  ^prisoner. 

THIS  was  a  case  reserved  by  the  Court  of  Quarter  Sessions  for  Case, 
the  County  of  Dorset.  The  prisoner,  John  Martin,  was  tried, 
with  two  other  prisoners  named  Geo.  Ba^es  and  Charles  Eades,  at 
the  last  Dorset  Epiphany  Sessions,  upon  an  indictment  for  sheep 
stealing,  with  counts  for  receiving,  &c.  The  following  were  the 
material  counts  of  the  indictment : — 

5th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Geo.  Eades  and  Charles  Eades, 
on  the  said  18th  day  of  December,  in  the  12th  year  of  the  reign 
aforesaid,  with  force  and  arms,  at  the  parish  of  Sherbourne  afore-  [ndictment 
said,  in  Uie  county  of  Dorset  aforesaid,  one  wether  sheep,  of  the 
price  of  20*.,  of  the  cattle,  goods,  and  chattels  of  the  said  Henry 
Ensor,  then  and  there  feloniously  did  steal,  take,  and  drive  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

7th  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Martin,  on  the  said  18th  day 
of  December,  in  the  12th  year  of  the  reign  aforesaid,  with  force 
and  arms,  at  the  parish  of  Trent,  in  the  county  of  Somerset,  one 
wether  sheep,  of  the  price  of  20s.  (being  the  same  property  as  is 
mentioned  in  the  5th  count  of  this  indictment),  of  the  cattle,  goods, 
and  chattels  of  the  said  Henry  Ensor,  before  then  feloniously 

(a)  Reported  bj  A.  BiTTLBsroNf  Esq.,  Btnister-at-Law. 
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Rbo.        stolen,  taken,  and  carried  away,  feloniously  did  receive  and  have, 

Martiw       ^^^  *'^®  ®^^^  John  Martin,  then  and  there  well  knowing  the  said 

_ — ! '      cattle,  goods,  and  chattels  last  aforesaid,  to  have  been  feloniously 

Indictment-^   Stolen,  taken,  and  carried  away,  against  the  form  of  the  statute  in 

JPtaaiZ     ^^^^  ^^^®  made  and  provided,  and  against  the  peace  of  our  said 

lady  the  Queen,  her  crown  and  dignity. 

The  two  Eades  were  found  guilty  upon  the  5th  count  of  the 
indictment  for  stealing,  and  sentenced  each  to  seven  years'  trans- 
portation. The  prisoner  Martin  was  found  guilty  on  the  7th  count 
for  receiving,  and  thereupon  the  learned  counsel  for  the  prisoner 
Martin  moved  in  arrest  of  judgment,  upon  the  ground  that  the 
count  on  which  the  prisoner  was  convicted  was  bad  upon  the  face 
of  it,  for  several  reasons — 1.  For  a  total  want  of  venue;  or,  2,  for 
a  wrong  venue ;  or,  3,  for  a  venue  so  deficient  and  imperfect  as 
not  to  be  cured  by  statute.  4.  That  the  defect  is  not  to  be  cured 
by  reference  to  the  venue  in  the  margin ;  5,  or  by  reference 
to  any  other  venue  in  the  indictment ;  6,  or  by  the  parenthesis 
in  such  7th  count.  7.  That  the  property  is  insufficiently  laid  and 
described  in  such  7th  count.  8.  That  such  insufficient  description 
is  not  cured  by  the  parenthesis  aforesaid.  9.  That  it  in  no  way 
appeared  in  the  said  7th  count  that  the  property  the  prisoner  was 
charged  with  receiving  was  stolen  in  the  county  of  Dorset  so  as 
to  give  the  court  jurisdiction.  10.  And  generally,  that  as  such 
7th  count  is  a  distinct  and  separate  charge  of  a  substantive  felony 
in  its  terms,  of  which  the  prisoner  (Martin)  might  be  convicted, 
although  an  acquittal  of  the  principals  had  taken  place,  it  must 
be  taken  per  se  as  if  it  had  constituted  the  whole  indictment; 
and  if  bad  cannot  be  cured  aliunde.  The  court  overruled  the 
objections,  considering  the  defect  cured  by  the  7  &  8  Geo.  4, 
c.  29,  s.  56,  and  by  the  late  stat.  11  &  12  Vict.  c.  46,  s.  2,  and 
thereupon  sentenced  the  prisoner  to  seven  years'  transportation, 
but  respited  the  execution  of  the  judgment  until  the  opinion  of 
Her  Majesty's  judges  should  have  been  received  upon  the  case 
reserved. 
Argument  for        Ffooks  for  the  prosecution. 

the  prosecution.      RoLFE,  B.^ — Can  WO  hear  you,  no  counsel  being  instructed  for 
the  prisoner  ? 

Ocurrington,  amicus  curice,  mentioned  that  this  court  had  done  so 
in  Reg.  v.  Masters  (1  Den.  C.  0.  332  ;  3  Cox's  C.  C.  178.) 

Wilde,  C.  J. — The  statute  provides  for  the  case;  you  are 
entitled  to  be  heard  :  (sect.  3  of  11  &  12  Vict.  c.  78.) 

Ffooks. — There  is  a  preliminary  objection  to  hearing  of  this 
case,  which  is,  that  the  question  reserved  did  not  arise  "  on  the 
trial,"  but  after  the  conviction  of  the  prisoner ;  and  that,  therefore, 
the  court  had  no  power  to  reserve  the  case :  11  &  12  Vict.  c.  78, 
s.  1.  [RoLFE,  B. — Surely  it  arises  on  the  trial.]  No;  after  the 
trial  is  over.  The  trial  concludes  with  the  conviction.  [Platt,  B. 
— The  statute  says  expressly  that  the  judgment  may  be  arrested 
by  this  court.  Rolfe,  B. — The  words  "  on  the  trial"  ought  to 
receive  a  liberal  construction.]     Then  the  7th  count  is  sufficient. 
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The  words  of  reference  in  that  count  cannot^  perhaps^  be  con-  Rbo. 

strued  to  incorporate  the  whole  of  the  5th  count  {B.  v.  Waters,  ^' 

I  Den.  0.  0. 356  ;  8  Oox  0. 0. 800 ;  R.  v.  MaHin,  9  Car.  &  P.  217) ;  ^t^' 
bat  the  law  as  to  receivers  of  stolen  property  is  much  altered  by  indktmaU'-^ 

II  &  12  Vict.  c.  46 ;  of  which  sect.  2  authorizes  the  trial  of  the      ^j^^JZ" 
receiver,  on  the  substantive  charge^  in  any  county  in  which  the  prin- 
cipal might  be  tried.  Then  the  reference  to  theSth  count  is  sufficient 

to  8ho\f  that  the  receiver  was  tried  with  the  principal.  [Wilde,  C.  J. 
— ^We  must  see  either  a  jurisdiction  at  common  law,  by  the  commis- 
sion of  the  offence  within  the  county,  or  a  jurisdiction  given  by 
statute.  It  is  clear  that  this  count  does  not  state  anything  done 
by  any  person  in  the  county  of  Dorset ;  but  there  is  a  statutory 
jurisdiction  to  try  in  any  county  where  the  prisoner  has  the  pro- 
perty in  his  possession,  and  iJso  to  try  the  receiver  anywhere 
where  the  thief  may  be  tried  :  but  this  count  does  not  show  that 
the  thief  could  be  tried  in  Dorsetshire.  How,  then,  does  any 
jurisdiction  appear  ?  Nobody  appears  to  have  done  anything  in 
Dorsetshire.]  If  the  whole  of  the  6th  count  is  imported,  it  shows 
that  the  thief  was  indicted  at  the  same  place.  [Wiqhtman,  J. — 
The  7th  count  does  not  show  even  who  the  principals  were.]  It  says 
that  the  property  was  the  same.  [Bolfb,  B. — It  does  not  follow 
from  that.]  The  stat.  7  &  8  Geo.  4  authorizes  a  trial  in  any 
county  in  which  possession  of  the  stolen  property  is  shown ;  and 
the  effect  of  these  statutory  provisions  is  that,  in  point  of  law,  for  Arf^nment  for 
the  purpose  of  trial  the  county  in  which  the  offence  is  committed  tbe  proeecutioD. 
is  extended ;  and  therefore  it  is  unnecessary  in  the  indictment  to 
set  out  the  special  jurisdiction.  [Gresswbll,  J. — Does  the  7th 
count  show  to  whom  the  defendant,  Martin,  was  accessary  ?]  I 
cannot  say  that  it  does.  [Cbesswell,  J. — Then  how  can  yon 
rely  upon  the  argument  that  the  accessary  may  be  tried  wherever 
the  principal  may  be  tried  ?]  [tis  enough  that  there  was  jurisdic^ 
tion  in  fact.  In  iJ.  v.  James  (7  Oar  &  P.  558),  where  a  prisoner  was 
tried  in  the  county  in  which  he  was  in  custody,  by  virtue  of 
1  Will.  4,  c.  66,  s.  24,  it  was  held  that  the  indictment  need  not 
aver  the  custody  in  that  place.  Loader^s  case  (Talf.  Dickenson, 
5th  edit.,  188 ;  2  Buss,  on  Crimes,  122),  is  to  the  same  effect.  That 
was  a  case  of  simple  larceny,  committed  in  a  parish  of  Somersetshire 
entirely  detached  from  it  and  surrounded  by  Dorsetshire.  The 
prisoner  was  committed  by  a  Dorsetshire  magistrate  to  the  gaol  of 
that  county.  The  indictment  laid  the  offence  to  have  been  com- 
mitted in  the  parish  of  Somersetshire,  stating  it  to  be  surrounded 
by  Dorsetshire,  but  did  not  state  that  the  prisoner  was  in  Dorset- 
shire, or  committed  by  a  Dorsetshire  magistrate.  It  was  objected 
that  that  should  have  appeared  upon  the  face  of  the  indictment, 
in  order  to  bring  the  case  within  2  &  3  Yict.  c.  82,  s.  1 ;  but 
Bolfe,  B.,  overruled  the  objection,  and  the  prisoner  was  convicted. 
And  in  B.  v.  Mitchell  (2  Q.  B.  636),  it  was  expressly  stated,  in  the 
judgment  of  the  court,  that  the  statute,  authorising  the  trial 
within  a  county  of  offences  committed  within  500  yards  of 
the  border  (7  Geo.  4,  c.  64,  s.  12),  did  not  affect  the  statement  of 
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Wilde,  C.  J. 


venue  in  the  indictment.  Frazer's  case  (1  Moo.  0.  0.  407),  which 
seems  an  authority  the  other  way,  was  not  argaed,  and  is  at 
variance  with  the  general  corrent  of  authorities.  If  the  venue  is 
only  defective,  the  defect  is  cured  by  7  G^eo.  4,  c.  64,  s.  20 ;  and  it 
must,  for  this  purpose,  be  assumed  that  the  court  has  jurisdiction 
until  the  contrary  be  shown :  (jB.  v.  (yOonnor,  5  Q.  B.  16,  23,  per 
Patteson,  J.)  [Rolfb,  B. — Here  the  court  appears  not  to  have 
jurisdiction.  Wildb,  J. — You  cite  that  case  to  show  that  the 
jurisdiction  may  be  proved  aliunde;  but  we  know  nothing  except 
what  appears  on  the  count.]  In  B.  v.  Ooff  (Russ.  &  Ry.  0.  C. 
179),  it  was  held  that  it  need  not  appear  in  the  indictment  that 
Hants  was  the  adjoining  county  to  Southampton,  although  the 
jurisdiction  to  try,  under  38  Geo.  3,  c.  52,  depended  upon  that 
fact.  The  prisoner  cannot  be  prejudiced,  because,  if  again  indicted 
in  the  other  county,  he  must  plead  aui/refois  convict:  (11  &  12 
Vict.  c.  46,  s.  2.)  [Rolfb,  B. — If  he  had  been  duly  tried  the 
first  time;  but  not  otherwise.  Piatt,  B.— »It  is  very  difficult 
for  us  to  conclude  that  this  prisoner  was  tried  by  the  proper 
tribunal,  when  facts  have  been  industriously  introduced  for  the 
ptupose  of  showing  that  there  was  no  jurisdiction.] 

WiiJ)B,  C.  J. — ^It  does  not  appear  to  me  that  there  is  any  reason- 
able doubt  in  this  case,  that  this  count  cannot  be  supported.  It  is 
necessary  that  the  count  should,  on  the  face  of  it,  show  the  juris- 
diction of  the  coiurt  by  which  it  is  tried ;  and  that  does  not  mean 
that  all  the  facts,  appearing  aliunde,  which  may,  in  the  par- 
ticular case,  be  necessary  to  give  jurisdiction  in  fact,  should 
be  stated  in  the  indictment.  For  the  sake  of  illustration  take 
the  case  of  B.  v.  Ja/mes,  The  indictment  stated  a  forgery  com- 
mitted in  the  county  of  the  city  of  Gloucester,  and  it  was 
found  by  a  grand  jury  of  that  county;  so  that,  on  the  face 
of  it,  the  indictment  clearly  showed  jurisdiction.  Then  the 
evidence  proved  that,  in  fact,  the  oiSence  was  not  committed  in 
Gloucester,  but  the  trial  in  Gloucester  was  authorised  by  a  statute, 
which  provided  that,  under  the  circumstances,  the  case  was  the 
same  as  if  the  offence  had  been  committed  in  Gloucester.  The 
count  showed  jurisdiction,  but  the  evidence  only  supported  the 
count  by  reason  of  the  effect  of  the  statute ;  and  the  court  held 
that  the  special  circumstances  need  not  be  averred.  In  the  present 
case,  the  indictment  charges  the  prisoner,  who  was  tried  in  the 
county  of  Dorset,  with  having  feloniously  received  a  sheep  in  the 
county  of  Somerset,  it  not  appearing  who  the  thief  was,  or  where 
the  sheep  was  stolen,  or  that  the  prisoner  had  ever  had  it  in  his 
possession  in  the  county  of  Dorset,  and  the  acts  of  Parliament 
stating  only  that  the  receiver  of  stolen  property  may  be  tried  in 
the  county  where  the  original  theft  was  committed,  or  in  any 
county  where  he  may  have  had  possession  of  the  stolen  property, 
or  originally  received  it*  Now  we  have  to  decide  upon  a  motionin 
arrest  of  judgment.  We  know  nothing  of  the  facts;  and  here  an 
indictment,  charging  an  offence  in  Somersetshire,  is  tried  in  Dor- 
setshire, without  any  averment  of  facts  showing  jurisdiction  in 
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Dorsetshire.     Can  we  give  judgment  on  suoh  a  count  ?     I  appro-         Bko. 
bend  that  we  cannot.     The  cases  which  have  been  cited  do  not      .,  ^' 

appear  to  me  to  touch  the  point ;  and  as  to  the  argument  that  the        * 

trial  would  appear  to  be  proper  if  certain  facts  were  before  us,  we   Indictmeiu— 
may  treat  those  facts  as  if  they  existed  only  in  the  imagination  of     ^^?~ 
the  learned  counsel  who  presents  them.     For  these  reasons  I  think 
the  judgment  ought  to  be  arrested. 

BoLPB,  B.-^I  am  of  the  same  opinion.  Mr.  Ffooks  suggested 
some  doubt  whether  this  court  had  jurisdiction  in  this  case,  because 
the  question  arose  subsequent  to  the  trial  and  after  conviction ;  jadipnent  of 
but  I  think  there  is  no  ground  for  that  doubt.  The  word  trial  Bolfe,  B. 
ought  to  be  taken  in  a  liberal  sense ;  and,  in  my  opinion,  includes 
all  the  proceedings  in  the  court  below.  The  statute  authorises 
the  court,  amongst  other  things,  to  amend  or  arrest  the  judgment. 
As  to  the  other  point  I  entirely  concur  in  the  judgment  already 
pronounced.  Mr.  Ffooks  alluded  to  a  case  tried  before  me  in 
I)orsetshire  several  years  ago  :  (E.  v.  Loader.)  I  have  no  very 
distinct  recollection  of  the  case ;  but  my  impression  is,  that  there  I 
thought  it  unnecessary  to  aver  a  commitment  for  trial  in  Dorset- 
shire, because  that  was  only  rendered  necessary  by  the  facts 
appearing  in  evidence,  and  jurisdiction  sufficiently  appeared  on  the 
face  of  the  indictment. 

The  other  learned  judges  concurred. 

Judgment  arrested. 
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April  30,  1849. 

(Before  Wilde,  C.  J.,  Aldbeson,  B.,  Wightman,  J., 
Cbesswell,  J.,  and  Platt,  B.) 

Reo.  v.  Bbeton.  {a) 

Stat.  11^12  Vict.  c.  46,  s.  S^^Joinder  of  several  counts  for  receiving, 

with  counts  for  stealing. 

An  tfidictment  containing  counts  for  stealing  as  well  as  receiving,  under 
sect.  3  of  11  4r  12  Vict.  c.  46,  may  have  as  many  counts  for  receiving 
as  for  stealing ;  and  the  prosecutor  is  not  bound  to  elect  upon  which  of 
the  counts  for  receiving  he  will  rely. 

JOHN  BEETON  was  charged  at  the  General  Quarter  Sessions 
of  the  Peace  for  the  county  of  Suffolk,  held  by  adjournment 
at  Bury  St.  Edmunds,  on  the  17th  of  March,  1849,  upon  an 
indictment  containing  sixteen  counts. 

(a)  Reported  bj  A.  Bittlbston,  Esq.,  Barrister-at-Law. 
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Rko.  The  first  nine  counts  alleged  a  breaking  into  and  stealing  from 
^'          the  dwelling-house,  the  property  being  laid  differently  in  each 
count. 


indictmmt        The  tenth  count  stated  the  breckking  and  larceny  in  respect  of  a 
^^ j^^A^^  building  within  the  curtilage  of  the  dwelling-house. 
tfCmtntafor       ^^  ^^®  ^®^^  ^v®  counts  charged  the  prisoner  with  feloniously 
receiving     receiving  the  stolen  property,  each  of  the  latter  counts  being 
and  iteal^,    varied  to  meet  the  allegations  in  the  first  five  counts. 

The  sixteenth  count  stated  a  previous  conviction. 
After  the  prisoner  had  pleaded  not  guilty,  and  before  the  case 
for  the  prosecution  was  opened,  the  counsel  for  the  prisoner  ob- 
jected, that  under  sect.  8  of  11  &  12  Vict.  c.  46,  it  was  made 
lawful  to  add  one  count  only  for  receiving,  and  that  the  counsel 
for  the  prosecution  should  therefore  be  called  upon  to  select  upon 
which  of  the  counts  for  receiving  he  would  proceed.  The  court 
thought  that  the  said  section  made  it  lawful  to  add  as  many  counts 
for  receiving  as  there  were  counts  charging  a  stealing,  and  refused 
to  put  the  counsel  for  the  prosecution  to  his  election,  but  reserved 
a  case  upon  that  point  for  the  consideration  of  this  court. 

The  prisoner  was  found  guiltv  upon  thd  eleventh  count  of  the 
indictment  and  acquitted  upon  tne  other  counts,  and  was  sentenced 
to  seven  years'  transportation ;  eisecution  being  respited  until  the 
question  reserved  should  have  been  considered  and  decided. 
Buhuer  appeared  for  the  prosecution. 

Aldbeson,  B. — Is  there  any  doubt  about  this?  Why  may 
there  not  be  as  many  counts  for  receiving  as  stealing?  One 
offence  only  is  stated,  but  the  different  counts  contain  different 
descriptions  of  the  property. 

Wilde,  0.  J. — ^W  e  are  ready  to  hear  you  with  great  patience ; 
but  I  believe  we  are  all  clearly  of  opinion  that  there  is  nothing  in 
the  point. 

Conviction  affirmed. 


.* 
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Reg.  v.  Wood,  (a) 

Larceny — Animus  furandi — Finding  and  appropriation  of  lost  goods. 

If  a- man  finds  goods  which  have  been  actually  lost,  or  which  he  reasonably 
supposes  to  have  been  lost,  and  takes  possession  of  them,  intending  to 
appropriate  them  entirely  to  his  oum  use,  and  there  are  no  circumstances 
to  rebut  the  presumption  that  he  believed  the  oumer  could  not  be  found,  he 
is  not  guilty  of  larceny,  even  though  he  disposes  of  them  after  he  has 
notice  of  the  title  of  the  real  owner,  for  the  original  taking  is  lawful,  and 
the  subsequent  conversion  is  not  a  trespass.  If,  on  the  other  hand,  there  is 
reasonable  evidence  of  his  belief,  at  the  time  of  taking  them,  that  the  oumer 
could  be  found,  then  the  original  taking  is  felonious. 

^r^HE  prisoner  was  indicted  at  the  summer  assizes  for  the  county 
-*-  of  Huntingdon,  1848,  for  stealing  a  promissory  note  for  the 
payment  of  51.,  the  property  of  Samuel  Brown.  The  facts  proved 
were,  that  the  governess  of  the  prosecutor  dropped  the  note  in 
question,  which  was  a  country  bank  note,  on  the  road  to  Somersham, 
where  the  prisoner  lived ;  that  the  loss  being  very  soon  discovered, 
search  was  made  for  it,  but  in  vain;  and  on  the  following  day  the 
prisoner  changed  the  note,  and  stated  that  he  had  found  it.  On 
the  evening  of  the  loss,  and  also  on  the  following  morning,  before 
the  prisoner  changed  it,  the  fact  of  the  loss  and  the  particulars  of 
the  note  were  communicated  to  the  prisoner  and  others. 

The  jury  found  that  the  prisoner  did  not  know,  when  he  picked  up 
the  note,  who  the  owner  was,  but  that  he  did  know  who  the  owner 
was  when  he  changed  it.  The  learned  judge  (Baron  Parke)  di- 
rected a  verdict  of  guilty  to  be  entered,  but  discharged  the  prisoner 
upon  his  own  recognizance,  in  order  that  the  opinion  of  the  judges 
might  be  taken  upon  the  case. 

The  case  was  set  down  for  argument  in  Hilary  Term,  and  was 
considered  by  the  judges  who  then  composed  the  court  ;(&)  but 
no  counsel  were  instructed  to  argue  it. 

Cur,  adv.  vult. 

Pabee,  B.,  now  delivered  the  judgment  of  the  court.  —The  Jodgment  of 
prisoner  was  tried  before  me  at  the  last  summer  assizes  for  the    *  ~" 
county  of  Huntingdon  for  stealing  a  bank  note.    It  appeared  that 

(a)  Reported  hy  A.  Bittlkston,  Esq.,  Barrbter-at-Lair. 
(6)  See  the  sUtement  i&  the  jadgment 
VOL.  III.  2  M 


454  CRIMINAL  LAW   CASES. 

Rbo.        he  found  the  note^  which  had  been  accidentally  dropped  on  the 
*'•  high  road.     There  was  no  name  on  it  indicating  who  was  the 

_^*  owner,  nor  were  there  any  circumstances  attending  the  finding 
Larcmy^  which  would  enable  him  to  discover  to  whom  the  note  belonged 
/•^"!^^  when  he  picked  it  up,  nor  had  he  any  reason  to  believe  that  the 
finding  and  owner  knew  whcro  to  find  it  again.  The  prisoner  meant  to  appro- 
appropriation  priato  it  to  his  own  use  when  he  picked  it  up.  The  day  afbec,  and 
o/iusigoodt,  before  he  had  disposed  of  it,  he  was  informed  that  the  prosecutor 
was  the  owner,  and  had  dropped  it  accidently.  He  then  changed 
it,  and  appropriated  the  money  to  his  own  use.  The  jury  found 
that  he  had  reason  to  beUeve  it  to  be  the  prosecutor's  property 
before  he  thus  changed  the  note.  I  directed  a  verdict  of  guilty, 
intimating  that  I  should  reserve  the  case  for  further  consideration. 
Upon  conferring  with  my  brother  Maule,  it  seemed  to  us  that  the 
original  taking  was  not  felonious,  and  that  in  the  subsequent  dis- 
posal of  it  there  was  no  taking ;  and  therefore  I  declined  to  pass 
sentence,  and  ordered  the  prisoner  to  be  discharged,  on  entering 
into  his  own  recognizance  to  appear  when  called  upon.  I  requests 
the  opinion  of  the  judges,  and  the  case  has  now  undergone  much 
consideration.  It  was  not  argued  by  counsel,  but  the  judges  who 
attended  the  sitting  of  this  court  after  the  last  term,  namely,  the 
Lord  Chief  Baron,  my  brothers,  Patteson,  Rolfe,  Cresswell,  Colt- 
man,  Williams,  and  myself,  have  given  it  much  consideration  on 
account  of  its  importance  and  the  frequency  of  the  occurrence  of 
Jodgment  of  cases,  in  some  degree  similar,  in  the  administration  of  the  criminal 
the  court.  law,  and  the  somewhat  obscure  state  of  the  authorities  upon  it. 
In  order  to  constitute  the  crime  of  larceny,  there  must  be  a  taking 
of  the  chattels  of  another  animo  furandi,  and  against  the  will  of  the 
owner.  This  is  not  the  full  definition  of  larceny,  but  so  much  only 
of  it  as  is  necessary  to  be  referred  to  for  the  present  purpose.  By 
the  term  animo  furandiy  is  to  be  understood  the  intention  to  take, 
not  a  partial  or  temporary,  but  the  entire  dominion  over  the  chattels, 
without  colour  of  right.  As  the  rule  of  law,  founded  on  justice,  is 
that  dctus  nonfacit  reum  nisi  mens  sit  rea,  the  guilt  of  the  accused 
must  depend  upon  the  circumstances  as  they  appear  to  him,  and 
the  crime  of  larceny  cannot  be  committed  unles^the  goods  taken 
appear  to  have  an  owner,  and  the  party  taking  must  know  or  be- 
lieve that  the  taking  is  against  the  will  of  the  owner.  In  the 
earliest  times  it  was  held  that  chattels  which  were  apparently  with- 
out an  owner,  "nullius  in  bonis/*  could  not  be  the  subject  of  larceny. 
Staunford,  one  of  the  oldest  authorities  on  criminal  law,  who  was  a 
judge  in  the  reign  of  Philip  and  Mary,  says  (lib.  1,  c.  16),  *'  treasure 
trove,  wreck  of  the  sea,  waife,  or  stray,  taken  and  carried  away,  is 
not  felony ;"  "  Quia  dominus  rerum  non  apparet,  ideo  cujus  sunt 
incertum  est,'*  For  this  he  quotes  Pitz.  Abr.  Coron,  pp.  187,  265. 
These  passages  are  taken  from  22  Ass.  99  ;  2  Edw.  3 ;  23  Edw.  3 ; 
and  mention  only  "  treasure  trove,'^  "  wreck,^'  and  '•  waife  -/'  and 
Fitzherbert  says  the  punishment  for  taking  such  is  not  the  loss  of 
life  or  limb.  The  passage  in  3  Inst.  108,  goes  beyond  this.  Lord 
Coke  mentions  three  circumstances  as  material  in  larceny  :  First, 
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the  taking  must  be  felonious^  which  he  explains.     Secondly^  it        Rko. 
must  be  an  actual  takings  which  he  also  explains.     And^  thirdly^  it  ^' 

must  not  be  by  trover;  and  he  then  proceeds  as  follows  :  ''  if  one  ^'^' 
lose  his  goods  and  another  find  them^  though  he  convert  them  *  animo  Larceng-^ 
furcmdi '  to  his  own  use,  yet  is  it  no  larceny,  for  the  first  taking  is  j^^^^^ 
lawful.  So,  if  one  find  treasure  trove,  or  waife,  or  stray ''  (here  if^j„^  and. 
"wreck^'  is  omitted  and  "stray''  introduced,  "and  convert  them,  appropnafum 
ut  supra,  it  is  no  larceny,  both  in  respect  of  the  finding,  and  also  o/loetgoodi, 
for  that  *dominvs  rerum  non  appa^eV"  The  only  authority  given 
is  that  before  mentioned  (22  Ass.  99 ;  Fitz.  Abr.  Coron,  265  ;  22 
Edw.  8.)  Now  treasure  trove  and  waife  seem  to  be  subject  to  a 
different  consideration  from  goods  lost.  Treasure  trove  is  properly 
money  supposed  to  have  been  hid  by  some  owner  since  deceased, 
the  secret  of  the  deposit  having  perished,  and  therefore  belongs  to 
the  crown.  As  to  a  waife,  the  original  owner  loses  his  right  to  the 
property  by  neglecting  to  pursue  the  thief.  The  very  circum- 
stances under  which  these  are  assumed  to  have  been  taken  and 
converted  show  that  thev  could  not  be  taken  &om  any  one,  there 
being  no  owner.  Wreck  and  stray  are  not  exactly  on  the  same 
footing  as  treasure  trove  and  waife.  Wreck  is  not  properly  so  called 
if  the  real  owner  is  known,  and  it  is  not  forfeited  until  a  year  and 
a  day.  The  word  "estray''  is  used  in  the  books  in  different  sensef>, 
as  may  be  seen  in  Com.  iHg.  tit.  "  Waife/'  F.,  where  it  is  used  in 
the  sense  of  cattle  forfeited  after  being  in  a  manor  one  year  and 
one  day  without  challenge,  after  being  proclaimed,  when  the  pro-  Jadgment  of 
perty  vests  in  the  crown,  or  its  grantee  of  estrays;  and  also  of  cattle  ^^  ^^'^ 
straying  in  the  manor  before  they  are  forfeited.  2  Blacks.  Comm. 
561,  Steph.  edit.,  defines  estrays  to  be  "such  valuable  animals  as 
are  found  wandering  in  any  manor  or  lordship,  and  no  man  knoweth 
the  owner  of  them,  in  which  case  the  law  gives  them  to  the 
sovereign."  In  the  passage  in  Staunford,  no  doubt  the  wdri  is 
used  not  exclusively  in  the  former  sense,  but  generally  as  to  stray 
cattle  not  seized  by  the  lord.  Now  treasure  trove  and  waife,  pro- 
perly so  called,  are  clearly  "  bona  vacantia  nullius  in  bonis/'  and 
but  for  the  prerogative  would  belong  to  the  first  finder  absolutely. 
"  Hcsc  qucB  nullius  in  bonis  sunt  et  olim  fuerunt  inventoris  de  jure 
ncUuraliJa/m  efficiunturprindpis  dejure  gentium.'* — Br  acton.  Wreck 
and  stray,  in  the  sense  we  ascribe  to  those  words,  are  not  in  the 
same  situation,  for  the  right  of  the  owner  is  not  forfeited  until  the 
end  of  a  year  and  a  day ;  but  Lord  Coke,  in  OonstabWs  case  (5 
Rep.  108,  &.),  treats  wreck  also  nullius  in  bonis,  and  estrays 
"animalia  vagantia"  he  terms  '* vacantia"  "because  none  claims 
the  property."  Wreck  and  estray,  however,  before  seizure,  closely 
resemble  goods  lost,  of  which  the  owner  has  not  actual  possession, 
and  afford  an  analogy  to  which  Lord  Coke  refers  in  the  passage 
above  cited.  Whether  Lord  Coke  means,  what  the  language  at 
first  sight  imports,  that  under  no  circumstances  would  the  taker  of 
goods,  really  lost  and  found,  be  guilty  of  larceny,  is  not  clear,  but 
the  passage  is  a  complete  and  satisfactory  authority  that  a  person 
who  finds  goods  which  are  lost  may  convert  them  animo  fur andi, 

2  M  2 
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Reg.       under  some  circumstances^  so  as  not  to  be  guilty  of  larceny.     The 
^'  two  reasons  assigned  by  him  are^  that  the  person  taking  has  a  right 

'       in  respect  of  the  finding ;  and  also  that  they  are  apparently  with- 

iMrceny  —  out  an  owucr .  Domiuus  rerum  non  apparet — an  owner  or  the  owner 
Anirmtt^  doos  uot  appear.  The  first  of  these  reasons  has  led  to  the  opinion 
F^^igand  ^^^  *^®  ^cal  meaning  of  Lord  Coke  was,  not  that  every  finder  of 
appropriaium  lost  goods,  who  takes  animo  furandi,  is  not  guilty  of  felony,  but 
o/lotigoodt,  ttat  if  one  finds  and  innocently  takes  possession,  meaning  to  keep 
for  the  real  owner,  and  afterwards  changes  his  mind  and  converts 
to  his  own  use,  he  is  not  a  felon,  on  the  principle  that  Lord  Coke 
had  previously  laid  down,  that ''  the  intent  to  steal  must  be  when 
the  thing  stolen  cometh  to  his  possession,  for  if  he  hath  the  posses- 
sion of  it  once  lawfully,  though  he  hath  cmimum  furandi,  afterwards, 
and  carrieth  it  away,  it  is  no  larceny  ;'*  and  Lord  Coke  also  cites 
Glanville  (lib.  10,g.l3),  ^'Furtum  mmest  ubiinitiimihabetdeteTdionis 
per  dominum  rei/^  It  is  said,  therefore,  that  the  case  of  finding  is 
an  instance  of  this  beginning  with  lawful  title,  which  consequently, 
cannot  become  a  felony  by  subsequent  conversion  ;  but  that  if  it  be 
originally  taken  not  from  the  true  owner,  but  with  intent  to  appro- 
priate it  to  his  own  use,  it  is  a  felony,  and  of  this  opinion  the  Com- 
missioners for  the  Amendment  of  the  Criminal  Law  appear  to  have 
been,  as  stated  in  their  first  report.  This  opinion  appears  not  to  be 
well  founded,  for  Lord  Coke  puts  the  case  of  lost  goods  on  the 
same  footing  as  waife  and  treasure  trove,  which  are  really  bona  vo- 
Judgment  of  cantm,  goods  without  an  owner,  and  with  respect  to  which  we  ap- 
the  court  preheud  that  a  person  would  not  be  guilty  of  larceny,  though  he 
took  originally  animo  furandi,  that  is,  with  the  intent  not  to  take  a 
partial  or  temporary  possession,  but  to  usurp  the  entire  dominion 
over  them  ;  and  the  previous  observations  have  reference  to  cases 
in  which  the  original  possession  of  the  chattel  stolen  is  with  the 
consent  of,  or  by  contract  with,  the  owner.  But  any  doubt  on  this 
question  is  removed  by  what  is  said  by  Lord  Hale  (1  Hale 
P.  C.  505) :  "  If  A.  finds  the  purse  of  B.  in  the  highway,  and 
take  and  carry  it  away,  and  hath  all  the  circumstances  that 
may  prove  it  to  be  done  animo  fiirandi,  as  denying  or  secret- 
^^g  it>  y©t  it  is  not  felony.  The  like  in  case  of  taking  a 
wreck  or  treasure  trove  (citing  22  Ass.  99,)  or  a  waife  or  stray .^' 
Lord  Hale  clearly  considers,  that  if  lost  goods  are  taken  originally 
animo  furandi  in  the  sense  above  mentioned,  the  taker  is  not  a 
felon ;  and,  when  it  is  considered  that  by  the  common  law  larceny 
to  the  value  of  above  12d.  was  punishable  by  death;  and  that  the 
quality  of  the  act  in  taking  animo  furandi  goods  from  the  pos- 
session of  the  owner  differs  greatly  from  that  of  taking  them  when 
no  longer  in  his  possession  and  quasi  derelict,  as  respects  its 
injurious  effects  on  the  interests  of  society — the  true  ground  for 
the  punishment  of  crime — it  is  not  surprising  that  such  a  rule 
should  be  established,  and  it  is  founded  on  strict  justice,  for  the 
cases  of  abstraction  of  lest  property  are  of  rare  occurrence  when 
compared  with  the  frequent  violation  of  property  in  the  possession 
of  an  owner ;  there  was  no  need  of  so  severe  a  sanative,  and  the 
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civil  remedy  might  be  deemed  amply  sufficient.     Hawk.  b.  I,       Rro. 
c.  33,  8,  3,  says  "our  law  which  punishes  all  theft  with  death,  if         ''• 
the  thing  stolen  be  above  the  value  of  ]  2d.,  and  with  corporal         ^^* 
punishment  if  under,  rather  chooses  to  deal  with  such  cases  as     Larceny^ 
civil  than  criminal  offences,  perhaps  for  this  reason,  in  the  case  of    f^^^ 
goods  lost,  because  the  party  is  not  much  aggrieved  where  nothing    F^dingand 
is  taken  but  what  he  had  lost  before.^'     It  cannot  indeed  be  tq)propriatum 
doubted,  that  if  at  this  day  the  punishment  of  death  was  assigned  ^^•^ff<>od$, 
to  larceny,  and  usually  carried  into  effect,  the  appropriating  of 
lost  goods  would  never  have  been  held  to  constitute  that  offence, 
and  it  is  certain  that  the  alteration  of  punishment  cannot  alter 
the  definition  of  the  offence.     To  prevent,  however,  the  taking  of 
goods  from  being  larceny,  it  is  essential  that  they  should  be  pre- 
sumably lost,  that  is,  that  they  should  be  takdn  in  such  a  place 
and  under  such  circumstances  as  that  the  owner  would  be  reason- 
ably presumed  by  the  taker  to  have  abandoned  them,  or  at  least 
not  to  know  where  to  find  them.     Therefore  if  a  horse  is  found 
feeding  upon  an  open  common,  or  on  the  side  of  a  public  road,  or 
a  watch  found  apparently  hidden  in  a  hay  stack,  the  taking  of 
these  would  be  larceny,  because  the  taker  had  no  right  to  presume 
that  the  owner  did  not  know  where  to  find  them,  and  consequently 
had  no  right  to  treat  them  as  lost  goods.     In  the  present  case 
there  is  no  doubt  that  the  bank  note  was  lost ;  the  owner  did  not 
know  where  to  find  it ;  the  prisoner  reasonably  beUeved  it  to  be 
lost ;  he  had  no  reason  to  know  to  whom  it  belonged,  and  therefore  Jadgment  6t 
though  he  took  it  with  the  intent  not  of  taking  a  partial  or  tem-  tb«  «>*»'*• 
porary,  but  the  entire  dominion  over  it,  the  act  of  taking  did  not 
m  our  opinion  constitute  the  crime  of  larceny.     Whether  the 
subsequent  appropriation  to  his  own  use,  by  changing  it  with  the 
knowledge  at  that  time  that  it  belonged  to  the  prosecutor,  does 
amount  to  that  crime  will  be  afterwards  considered.     It  appears, 
however,  that  goods  which  do  fall  within  the  category  of  lost 
goods,  and  which  the  taker  justly  believes  to  be  lost,  may  be  taken 
and  converted  so  as  to  constitute  the  crime  of  larceny,  when  the 
party  finding  may  be  presumed  to  know  the  owner  of  them,  as  if 
there  is  any  mark  upon  them  presumably  known  by  him,  by  which 
the  owner  can  be  ascertained.     Whether  this  is-  a  qualification 
introduced  in  modem  times,  or  which  always  existed,  we  need  not 
determine.     It  may  have  proceeded  on  this  rule  : — "  qma  dominua 
rerum  rum  apparet,  ideo  cujus  sunt  incertum  est/^  and  the  rule  is 
held  not  to  apply  when  it  is  certain  who  is  the  owner ;  but  the 
authorities  are  many,  and  we  believe  this  qualification  has  been  so 
generally  adopted  in  practice  that  we  must  therefore  consider  it  to 
be  the  established  law.     There  are  many  reported  cases  on  this 
subject.     Some,  where  the  owner  of  the  goods  may  be  presumed 
to  be  known  from  the  circumstances  under  which  t)iey  are  found; 
amongst  these  are  mentioned  the  cases  of  articles  left  in  hackney 
coaches  by  passengers,  which  the  coachman  appropriated  to  his  own 
use,  or  a  pocket-book  found  in  a  coat  sent  to  a  tailor  to  be  repaired, 
and  abstracted  and  opened  by  him.     In  these  cases  the  appropria- 
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Rbo.        tion  has  been  held  to  be  larceny.     Perhaps  these  cases  might  be 
^*'  classed  amongst  those  in  which  the  taker  is  not  justified  in  con^- 

eluding  that  the  goods  were  lost^  because  there  is  little  doubt  he 

Larcemt—    must  hiftve  believed  that  the  owner  would  know  where  to  find 
fwt^^     them  again^  and  he  had  no  pretence  to  consider  them  abandoned 
Finding  and  OT  derelict :    {LamVs  case,  2  East  P.  C.   664 ;    Wyniie^s  case, 
apprcpHaticm  1  Leach,  168  ;  Sear's  ca^e,  Ibid,  in  noUs.)     Some  appear  to  have 
«tflo$t  goods.  i)een  decided  on  the  ground  of  bailment  determined  by  breaking 
bulk^  which  would  constitute  a  trespass^  as  Wynne^s  ca>se  ;  but  it 
seems  difficult  to  apply  that  doctrine,  which  belongs  to  baUment, 
where  a  special  property  is  acquired  by  contract,  to  any  case  of 
goods  merely  lost  and  found,  where  a  special  property  is  acquired 
by  finding.     The  appropriation  of  goods  by  the  finder  has  also 
been  held  to  be  larceny  where  the  owner  could  be  found  out  by 
some  mark  on  them,  as  in  the  case  of  lost  notes,  cheques,  or  bills 
with  the  owner's  name  upon  them.     This  subject  was  considered 
in  the  case  of  Merry  v.  Qreen  (7  M.  &  W.  623),  in  which  the 
Court  of  Exchequer  acted  upon  the  authority  of  these  decisions ; 
and  in  the  argument  in  that  case  difficulties  were  suggested^ 
whether  the  crime  of  larceny  could  be  committed  in  the  case  of  a 
marked  article,  a  cheque,  for  instance,  with  the  name  of  the  owner 
on  it,  where  a  person  originally  took  it  up,  intending  to  look  at  it 
and  see  who  was  the  owner,  and  then,  as  soon  as  he  knew  whose 
it  was,  took  it  animo  fwrandi,  as  in  order  to  constitute  a  larceny  the 
Jodgment  of     taking  must  be  a  trespass ;  and  it  was  asked  when  in  such  a  case 
the  oooru         ^^  trespass  was  committed  f    In  answer  to  that  inquiry  the  dictum 
attributed  to  me  in  the  report  was  used,  that  in  such  a  case  the 
trespass  must  be  taken  to  have  been  committed,  not  when  he  took  it 
up  to  look  at  it,  and  see  whose  it  was,  but  afterwards,  when  he  appro- 
priated it  to  his  own  use  ardnM  fwrandi.     It  is  quite  a  mistake  to 
suppose,  asMr.  Greaves  has  done  (Buss. on  Crimes,  vol.  2,  p.  14),  that 
I  meant  to  lay  down  the  proposition  in  the  general  terms  contained 
in  the  extract  from  the  report  of  the  case  in  7  M.  A  W.  629, 
which,  taken  alone,  seems  to  be  applicable  to  every  case  of  finding 
unmarked  as  well  as  marked  property ;  it  was  meant  to  apply  to 
the  latter  only.     The  result  of  these  authorities  is,  that  the  rule  of 
law  on  this  subject  seems  to  be,  that  if  a  man  find  goods  that  have 
been  actually  lost,  or  are  reasonably  supposed  by  him  to  have  been 
lost,  and  appropriate  them  with  intent  to  take  the  entire  dominion 
over  them,  really  believing  when  he  takes  them  that  the  owner 
cannot  be  found,  it  is  not  larceny.     But  if  he  takes  them  with  the 
like  intent,  though  lost,  or  reasonably  supposed  to  be  lost,  but 
reasonably  believing  that  the  owner  can  be  found,  it  is  larceny. 
In  applying  this  rule,  as  indeed  in  the  application  of  all  fixed  rules, 
questions  of  some  nicety  may  arise,  but  it  will  generally  be  ascer- 
tained whether  the  person  accused  had  reasonable  belief  that  the 
owner  could  be  found,  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it  is 
found,  or  the  natui*e  of  the  marks  upon  it.     In  some  cases  it  would 
be  apparent,  in  others  appear  only  after  examination.     It  would 
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probably  be  presumed  that  the  taker  would  examine  the  chattel^        Bbo. 
as  an  honest  man  ought  to  do^  at  the  time  of  taking  it,  and  if  he       ^^* 

did  not  restore  it  to  the  owner,  the  jury  might  conclude  that  he        * 

took  it  when  he  took  complete  possession  of  it  animo  fv/ramdi.    The     LwnxsMf^ 
mere  taking  of  it  up  to  look  at  it  would  not  be  a  taking  possession     ^»»«w?* 
of  tbe  chattel.    To  apply  these  rules  to  the  present  case.    The  first  Pil^g^lmd 
taking  did  not  amount  to  larceny,  because  the  note  was  really  lost,  appropriatum 
and  tbere  was  no  mark  on  it  nor  other  circumstance  to  indicate   9fi^9ood$. 
then  who  was  the  owner,  or  that  he  might  be  found,  nor  any 
evidence  to  rebut  the  presumption  that  would  arise  from  the 
finding  of  the  note  as  proved,  that  he  believed  the  owner  would 
not  be  found,  and  therefore  the  original  taking  was  not  felonious. 
And  if  the  prisoner  had  changed  the  note,  or  otherwise  disposed  of 
it,  before  notice  of  the  title  of  the  real  owner,  he  clearly  would 
not  bave  been  punishable ;  but  after  the  prisoner  was  in  possession 
of  the  note  the  owner  became  known  to  him,  and  he  then  appro- 
priated it  ammo  furcmdi  ;  and  the  point  to  be  decided  is,  whether 
that  was  a  felony :  upon  this  question  we  have  felt  considerable  judgment  of 
doubt.     If  he  had  taken  the  chattel  innocently,  and  afterwards  the  court, 
appropriated  it  without  knowledge  of  the  ownership,  it  would  not 
have  been  larceny,  nor  would  it,  we  think,  if  he  had  done  so 
knowing  who  was  the  owner,  for  he  had  the  lawful  possession  in 
both  cases,  and  the  conversion  would  not  have  been  a  trespass  in 
either.     But  here  the  original  taking  was  not  innocent  in  one  sense, 
and  the  question  is,  does  that  make^a  difference  ?     We  think  not ; 
it  was  dispunishable,  as  we  have  already  decided,  and  though  the 
possession  was  accompanied  by  a  dishonest  intent,  it  was  still  a 
lawful  possession,  and  good  against  all  but  the  real  owner,  and 
the  subsequent  conversion  was  not  therefore  a  trespass  in  this 
case  more  than  the  others,  and  consequently  no  larceny.    We 
therefore  think  the  conviction  was  wrong. 

Convictum  reversed. 
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Case. 


CROWN  CASE  RESERVED. 

Jwie  23,  1849. 

Rso.  V,  John  RADLET.(a) 

Indictment — Allegation  of  property — Description  of  current  coin  cu  goods 

and  chattels — Surplusage. 

An  indictment  charged  a  larceny  of  "  two  pieces  of  the  current  silver  coin 
of  the  realm  called  shillings,  of  the  goods  and  chattels  of  A,B,'* 

Held,  that  though  "goods  and  chattels"  was  an  incorrect  description  of 
money,  those  words  might  be  rejected  as  surplusage,  ahd  that  then  there 
was  a  sufficient  allegation  that  the  money  belonged  to  A,B, 

AT  the  adjourned  Epiphany  Quarter  Sessions,  holden  at 
Chelmsford,  in  and  for  tne  county  of  Essex,  John  Radley 
was  convicted  of  felony,  subject  to  the  opinion  of  the  judges 
upon  the  following  case : — 

The  indictment  against  him  alleged  that  '^  John  Radley,  late  of 
the  parish  of  Stifford,  in  the  county  of  Essex,  labourer,  on  the 
3rd  day  of  February,  A,D.  1849,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  two  pieces  of  the  current 
silver  coin  of  this  realm  called  shillings,  of  the  value  of  two 
shillings,  of  the  goods  and  chattels  of  Samuel  Fitch,  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away, 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity." 

It  was  objected  that  the  indictment  was  d^ective  in  not  stating 
to  whom  the  shillings  alleged  to  be  stolen  belonged,  the  words 
'^  of  the  goods  and  chattels  of  Samuel  Fitch,'^  being  insensible  as 
applied  to  money. 

The  court  respited  the  judgment  in  order  that  the  opinion  of 
the  judges  might  be  taken  upon  the  validity  of  the  objection. 

No  counsel  were  instructed  to  argue  the  case ;  but  it  stood  for 
argument  on  the  30th  of  April  following,  and  was  considered  by 
the  judges,  Wilde,  C.J.,  Rolfe,  B.,  Cresswell,  J.,  Piatt,  B.,  and 
WilHams,  J. 

Cv/r.  adv.  vult. 
Judgment  WiLDB,  O.J.,  uow  delivered  the  judgment  of  the  court. — ^The 

prisoner  in  this  case  was  convicted  at  the  last  Epiphany  Sessions 
at  Chelmsford,  for  having  stolen  two  shillings  from  Samuel  Fitch, 
when  a  case  was  reserved  for  the  opinion  of  the  judges  upon  an 
objection  to  the  indictment.  The  indictment  charged  the  prisoner 
with  having  stolen  two  pieces  of  current  silver  coin  of  the  realm 
called  shillings,  of  the  value  of  two  shillings,  of  the  goods  and 

(a)  Reported  bj  A.  Bitti.mtok,  Esq.,  Barrister-at-Law. 
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chattels  of  Samuel  Fitch.    It  was  objected  on  the  part  of  the        Rbo. 
prisoner  that  the  indictment  is  inconsistent  and  bad  in  charging      f^^l^^ 

the  shillings^  the  current  coin  of  the  realm^  to  be  goods  and  chat-        * 

tels ;  and  as  that  is  the  property  stolen,  and  no  other  property     Larceny^ 

is  alleged  to  be  stolen,  described  under  the  terms  "  goods  and  ?^^^^^  ^ 

chattek,''  the  indictment  cannot  be  sustained.     This  case  has  been  '  -.ahm  et 

considered,  and  we  are  of  opinion  that  the  objection  cannot  be      eaiaila. 

sustained,  and  that  the  indictment  is  sufficient.    It  may  be  true  that 

money  does  not  correctly  come  within  the  technical  definition  of 

goods  and  chattels  {Bex  y.  Ouy,  1  Leach,  208,  and  Rex  v.  Morris, 

1  Leach,  368),  as  is  also  stated  in  Foster's  Crown  Law,  79  (a) ; 

but  it  is  unnecessary  to  enter  into  the  consideration  of  that  ques« 

tion.     This  indictment  charged  the  prisoner  with  haying  stolen  jadpneat 

two  pieces  of  the  silyer  coin  of  the  realm  called  shillings,  which 

is  an  accurate  description  of  the  property  stolen.    We  think  in 

reading  the  indictment  the  words  "  goods  and  chattels  '^  ought  to 

be  rejected  as  surplusage ;  then  as  the  charge  in  the  indictment 

is  that  the  prisoner  stole  two  pieces  of  current  silyer  coin  of  the 

realm  of  the  yalue  of  two  shillings  of  Samuel  Fitch,  which  is 

a  sufficient  allegation  that  the  coin  stolen  was  the  property  of 

Samuel  Fitch  (b),  we  think  it  is  immaterial  that  the  current 

coin  of  the  realm  was  afterwards  inaccui*ately  described  as  goods 

and  chattels ;  the  conyiction  therefore  is  proper. 

Conviction  affirmed. 

(a)  FoBt.  Cr.  L.  79.  ^  Bnt  it  hath  been  jwj  rightly  hddan  that  monej  is  not  within  the 
act  (10  d;  11  WUL  8,  0.  28,  &c.)  the  words  being  'goods,  wares,  and  merehaodites;*  for 
although  the  word  goodt  may  in  a  large  sense  take  in  money,  and  often  doth,  jet  being  con- 
nected with  wares  and  merchandizes,  the  safer  oonstmotion  of  so  penal  a  statute  will  be  to 
confine  it  to  goods  ejtudem  gmeris^  goods  exposed  to  sale;"  and  reference  is  there  made  to 
1  P.  Wms.  267,  9  P.  Wms.  112;  and  to  a  case  of  Geo.  GrimM^  indicted  at  Maidstone  Lent 
Assises,  1?  52,  upon  sUt.  24  Geo.  2,  a  45.  (See /2.  ▼.  (Mnet,  2  East  C.  P.  646.  See  also 
A  T.  Lagk,  1  Leach,  50 ;  R.v.  Thomas  MOU,  ib.  48.) 

(6)  See  contra,  Long^s  ease,  Cro.  Elis.  490,  cited  in  Hawk.  P.  0.  lib.  2,  c.  25,  s.  71. 
William  Long  was  indicted  at  Norwich,  of  the  felonious  stealing  of  a  piece  of  linen  cloth. 
The  indictmeot  was  removed  bj  certiorari  and  seTeral  exceptions  taken.  The  1st  and  2nd 
were  over-ruled.  The  8rd  was  as  follows :  *^  Because  the  indictment  is  qvodjelonici  Juratvt 
Jknt  quandam  pedam  panni  /met  eujusdam  A.  N.  ^c,  and  doth  not  saj  de  bonis  et  cataUis 
c^jusdam  A,  iV.,  as  the  common  form  of  the  precedents  is,  and  therefore  ill ;  for  an  indict- 
ment ought  to  be  certain  to  every  intent  without  any  intendment  to  the  contrary  ;  and  here  it 
may  be  that  this  piece  of  linen  was  not  the  goods  and  chattels  of  A.  N.  at  the  time  of  the 
taking  of  them,  but  by  him  let  out,  or  deliverad,  or  pledged  to  another ;  and  it  ought  to  have 
been  shown  whose  bona  st  catalla  they  were,  &o.  And  the  court  held  it  to  be  a  material 
exception  for  the  reasons  aforesaid ;  and  for  that  cause  the  indictment  was  discharged  by  the 
whole  court,  Gatoefy  absentee  and  restitution  awarded  to  the  party  for  his  goods  eeised  for  that 
cause.*'  The  indictment  there  wss  in  the  precise  form  of  the  indictment  in  the  present  case 
rejecting  the  words  *<of  the  goods  and  chattels.** 


yOL.   UI.  2   N 
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CROWN  CASE  RESERVED. 

June  23,  1849. 

Reg.  v.  John  Pasoob.  (a) 

7^8  Geo,  4,  c,  29,  s.  58 — Receiving  reward  for  helping  to  stolen  goods, 
without  bringing  the  thieves  to  justice — What  is  a  corrupt  receiving. 

Upon  the  trial  of  an  indictment  under  7^8  Gko»  4,  e.  29,  s.  58,  which  charged 
the  corrupt  receiving  of  moffyet^  as  a  reward  for  helping  to  stolen  goods,  it 
was  proved  that  the  house  of  the  prosecutiix  had  been  robbed  of  cheeses^ 
that  the  prisoner  called  upon  her,  and  told  her  that  he  had  some  suspicion 
of  the  persons  who  had  committed  the  robbery  ;  that  he  proposed  and 
executed  a  plan  by  which  he  brought  to  her  house  the  persons  whom  he 
suspected,  and  the  prosecutrix  recognized  them  as  persons  who  had 
been  in  her  house  the  day  before  the  robbery.  She  then  said  that  she 
unshed  he  could  buy  a  bit  of  cheese  of  them,  to  which  the  prisoner 
assented;  and  received  SL  for  the  purpose.  The  jury  found  that  the 
prisoner  knew  the  thieves,  and  assisted  the  prosecutrix  at  her  request 
in  endeavouring  to  purchase  from  them  the  stolen  property,  not  meaning 
to  bring  them  to  justice. 

Held,  that  he  '*  conuptly  received  "  the  money  within  the  meaning  of  the 
statute. 

AT  the  last  Warwick  Assizes,  L.  C.  Hamfrey,  Q.C.,  reserved 
the  following  case : — ^The  prisoner  was  indicted  nnder  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  58,  for  that  he  corruptly  and  feloniously 
did  take  and  receive  of  and  from  Hannah  Turley  certain  money 
and  reward,  to  wit,  three  sovereigns,  under  pretence  and  upon 
account  of  then  and  there  helping  the  said  Hannah  Turley  to  cer- 
tain goods  and  chattels,  to  wit,  fourteen  cheeses,  which  said  goods 
had  been  before  feloniously  stolen,  he  the  said  John  Pascoe  not 
having  caused  the  persons  by  whom  the  said  goods  had  been  so 
stolen  to  be  apprehended  and  brought  to  trial  for  the  same.  The 
prisoner  was  tried  before  m^at  the  last  assizes  for  the  county  of 
Warwick.  The  facts  of  the  case  were  these.  The  prosecutrix 
had  had  her  house  broken  open,  and  fourteen  cheeses  stolen.  The 
prisoner,  who  was  a  tradesman  employed  by  the  prosecutrix,  called 
upon  her  in  the  course  of  his  business,  and  told  her  that  he  had 
some  suspicion  of  the  persons  who  had  broken  open  her  house.  He 
proposed  and  executed  a  plan  by  which  he  brought  to  her  house 
the  persons  he  suspected  of  being  concerned  in  the  robbery ;  and, 
upon  the  prosecutrix  seeing  them,  she  at  once  recognised  them  as 
persons  who  had  been  in  her  house  on  the  day  previous  to  the 
night  on  which  the  robbery  was  effected.  The  prisoner  asked 
the  prosecutrix  if  she  did  not  think  they  were  implicated  in  the 
robbery :  she  said,  "  Yes ; "  he  said,  "  So  do  I.^'     She  said,  "  I 

(a)  Reported  by  A.  Bittlbbton,  Eflq.,  Barrister-at-LAW. 
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wish  you  would  try  if  you  could  buy  a  bit  of  cheese  of  them  to ;        Rw*. 
which  he  assented,  ana  she  gave  him  3Z.  for  that  purpose.    The      p^J^,, 

prosecutrix  saw  the  prisoner  several  times,  when  he  told  her  that        

the  cheese  would  come.  The  prosecutrix  said,  "You  have  got  the  Camtpt  reeeipi 
money,  and  you  don't  mean  to  send  me  the  cheese.'^  He  said  she  ^"^J^^^^ 
might  have  the  money  back  again  whenever  she  pleased.  I  left  to  JaSt^^HxU. 
the  juiy  three  questions.  Fii^t,  did  the  prisoner  mean  to  screen 
the  gpauty  parties,  or  to  share  the  money  with  them  ?  in  which  case 
I  thought  he  was  within  the  meaning  of  the  statute.  Secondly,  did 
the  prisoner  know  the  thieves,  and  intend  to  assist  them  in  getting 
rid  of  the  cheese,  by  procuring  the  prosecutrix  to  buy  it  ?  in  which 
case,  also,  I  thought  ne  was  within  the  statute  f  Thirdly,  did  the 
prisoner  know  the  thieves,  and  assist  the  prosecutrix,  as  her  agent, 
and  at  her  request,  in  endeavouring  to  purchase  the  stolen  pro- 
perty from  them,  not  meaning  to  bring  the  thieves  to  justice?  To 
the  first  two  questions  the  jury  answered,  "No /'to  the  third,  "Yes.'' 
I  directed  the  jury  to  find  the  prisoner  guilty,  reserving  for  the 
consideration  of  the  judges  the  question  whether  the  receipt  of  the 
money  under  the  circumstances  was  a  corrupt  receiving  within  the 
meaning  of  the  statute.  I  directed  the  prisoner  to  be  kept  in 
custody,  that  the  opinion  of  the  judges  might  be  taken  whether 
the  conviction  is  right. 

The  case  stood  for  argument  in  last  Easter  Term  (April  30), 
before  Wilde,  C.  J.,  Rolfe,  B.,  Cresswell,  J.,  Piatt,  B.,  and 
Wilbams,  J.,  but  no  counsel  were  instructed. 

Ov/r.  adv.  mdt, 

WiLDB,  0.  J.,  now  delivered  the  judgment  of  the  court. — In  judgment. 
this  case  the  prisoner  was  convicted  at  the  last  assizes  for  the 
county  of  Warwick,  before  Mr.  Humfirey,  upon  an  indictment 
framed  under  the  stat.  7  &  8  Geo»  4,  c.  29,  s.  58,  when  a  case  was 
reserved  for  the  opinion  of  the  judges,  which  stated  the  prisoner 
to  have  •been  indicted  for  corruptly  and  feloniously  taking  and 
receiving  of  and  from  Hannah  Turley  certain  money  and  reward, 
to  wit,  three  sovereigns,  under  pretence  and  on  account  of  then  and 
there  helping  the  said  Hannah  Turley  to  certain  goods  and  chat- 
tels, that  is  to  say,  fourteen  cheeses,  which  goods  had  been  before 
feloniously  stolen,  he,  Pascoe,  not  having  caused  the  persons  by 
whom  the  goods  had  been  so  stolen  to  be  apprehended  and  brought 
to  trial.  The  facts  were,  that  the  prosecutrix  had  had  her  house 
broken  open,  and  fourteen  cheeses  stolen ;  the  prisoner,  who  was  a 
tradesman  employed  by  the  prosecutrix,  called  upon  her,  and  told 
her  that  he  had  some  suspicion  of  the  persons  who  had  broken 
open  her  house,  and  he  proposed  and  executed  a  plan  by  which  he 
brought  to  the  house  the  persons  whom  he  suspected  had  been 
concerned  in  the  robbery,  and  the  prosecutrix,  upon  seeing  them, 
at  once  recognized  them  as  persons  who  had  been  in  her  house  on 
the  day  previouat  to  the  night  upon  which  the  robbery  was  effected. 
The  prisoner  asked  the  prosecutrix  if  she  did  not  think  they  were 
implicated  in  the  robbery  :  she  said  "  Yes ;"  he  said,  "  So  do  I ;" 

2n2 
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Bbo.       and  she  said^  ''  I  wish  70a  would  try  to  bay  a  bit  of  cheese  of 
PaJoob.      ^®™  '"  ^  which  he  assented,  and  she  gave  him  32.  for  the  pnr- 

pose.     The  prosecutrix  saw  the  prisoner  sereral  times,  and  said, 

Camqft  reetipt "  YoQ  have  got  the  monej,  and  don't  mean  to  send  the  cheese^'' 
'^jCT^to^  and  he  said  she  might  have  the  money  back  again,  but  he  never 
rtdoT^fodM,  g^^^  i^  ^  ^^^-  Three  questions  were  left  to  the  jury.  First, 
did  the  prisoner  mean  to  screen  the  guilty  parties,  or  to  share 
the  money  with  them  ?  in  which  case  thOT  were  told  the  case  was 
within  the  meaning  of  the  statute.  Secondly,  did  the  prisoner  know 
the  thieYcs,  and  intend  to  assist  them  in  getting  rid  of  the  cheese 
by  procuring  the  prosecutrix  to  buy  it  ?  in  which  case  they  were 
told  the  case  was  within  the  statute.  And,  thirdly,  did  the  prisoner 
know  the  thieves,  and  assist  the  prosecutrix  as  her  agent  and  at  her 
request  in  endeavouring  to  purchase  the  stolen  property  from  them, 
not  meaning  to  bring  the  thieves  to  justice?  To  the  first  and  second 
questions  the  jury  answered  ''  No,'*  and  to  the  third  "  Yes.'*  The 
jury  were  then  directed  to  find  the  prisoner  guilty,  reserving  for 
the  consideration  of  the  judges  the  question  whether  the  receipt  of 
Jadgmnit  the  money  under  the  circumstances  was  a  corrupt  receiving  within 
the  meaning  of  the  statute ;  and  the  prisoner  was  kept  in  custody, 
subject  to  the  opinion  of  the  judges.  This  case  has  been  considered 
by  the  court,  and  we  are  of  opinion,  upon  the  facts  found  by  the 
jury,  that  the  receipt  of  the  money  by  the  prisoner  was  a  corrupt 
receiving  of  such  money  within  the  meaning  of  the  statute,  the  facta 
found  being  that  the  prisoner  knew  the  thieves,  and  assisted  the  pro- 
secutrix in  endeavouringto  purchase  the  stolen  property  from  them, 
not  meaning  to  bring  them  to  justice.  This  finding  establishes  all 
the  facts  necessary  to  constitute  the  offence  described  in  the  statute. 
The  words  are,  '^  and  be  it  enacted,  that  every  person  who  shall 
corruptly  take  any  money  or  reward  directly  or  indirectly,  under 
pretence  or  on  account  of  helping  any  person  to  any  chattel,  money, 
valuable  security)  &c.,  which  shall,  by  any  felony  or  misdemeanor, 
have  been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  shall, 
unless  he  cause  the  offender  to  be  apprehended,  and  brought  to 
trial  for  the  same,  be  guilty  of  felony .''  We  think  the  conviction, 
therefore,  was  legal  and  proper. 

Convictum  affirmed. 
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CROWN  CASE  RESERVED. 

June  23, 1849. 

Reg.  V,  Habbiet  Lanobbidoe. 

Deposition  of  witness  on  criminal  charge — Caption — AdmissihiUty, 

Upon  the  tried  of  an  indictment  for  false  pretences,  a  voitness  being  ill,  her 
deposition,  taken  before  the  committing  magistrate,  was  tendered  in 
evidence.  The  caption  of  that  deposition  stated  that  it  was  taken  before 
the  committing  m^strate  in  the  presence  of  the  prisoner,  on  a  charge 
''for  obtaining  money,  and  valuable  securities  for  money,  from  M,  R.  ;" 
not  saying  illegally  or  by  false  pretences.  It  was  objected  thai  it  was  not 
admissible,  because  no  offence  was  shown  to  have  been  charged. 

Held,  that  it  was  admissible  ;  as  it  sufficiently  appeared  from  the  examinO' 
tion  itself,  that  it  related  to  the  charge  upon  which  the  prisoner  was  being 
tried. 

AT  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  c«m. 
the  Queen,  held  at  the  castle  of  Exeter,  in  and  for  the 
county  aforesaid,  on  Tuesday,  the  20th  day  of  February,  1849, 
before  Baldwin  Fulford,  Es(]^.,  Montague  Baker  Bere,  Esq.,  and 
others,  their  companions,  justices,  &c. 

Harriet  Langbridge  was  indicted  for  unlawfully  obtaining,  by 
means  of  false  pretences,  from  Mary  Rowe,  one  promissory  note 
for  the  payment  of  a  snm  of  50Z.  and  interest,  and  of  the  value 
of  50Z.  of  the  property  of  Charlotte  Rowe,  with  intent  to  cheat 
and  defraud  the  said  Charlotte  Rowe  of  the  same. 

Upon  the  trial  of  the  prisoner  the  deposition  of  Mary  Rowe 
was  put  in  by  the  counsel  for  the  prosecution.  Proof  was  given, 
that  it  was  taken  by  the  committing  justice  in  the  presence  of  the 
prisoner,  and  that  she  had  a  fuU  opportunity  of  cross-examining 
the  said  Mary  Rowe,  the  witness ;  that  it  was  signed  by  William 
Ponsford  Clerk,  the  justice  before  whom  the  same  purports  to  have 
been  taken  ;  and  tnkt  the  said  Mary  Rowe  was  at  the  time  of  the 
trial  so  ill  as  not  to*be  able  to  travel. 

The  charge  preferred  before  the  committing  justice  was,  that 
the  prisoner  had  obtained  the  promissory  note,  and  other  valuable 
securities,  by  means  of  false  pretences.  And  of  this  charge  the 
prisoner  was  informed  by  the  committing  justice. 

The  caption  of  the  deposition  of  the  said  Mary  Rowe  is  as 
follows : — 

Devon,  to  wit. — ^The  examination  of  Mary  Rowe,  wife  of 
William  Squire  Rowe,  of  Thombury  Farm,  in  the  parish  of 
Hittisleigh  in  the  county  of  Devon,  taken  on  oath  this  14th  day 
of  February,  in  the  year  of  our  Lord  1849,  at  Hittisleigh,  in  the 
county  aforesaid,  before  the  undersigned  William  Ponsford  Clerk, 
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Bko.  and  she  said,  "  I  wish  joa  would  try  to  bay  a  bit  of  dieese  of 
Pakob.  '^^™  i"  ^  wMch  he  assented,  and  ane  gave  him  31.  for  the  por- 
_^  poie.  The  proaecutrix  aaw  the  priBoner  aereral  timea,  and  aaid, 
Cormpt  rteiipi  "  You  hare  got  the  money,  and  don't  mean  to  send  the  cheese," 
"/j'^'^/i"'  and  he  aaid  she  miffht  have  the  money  back  again,  bnt  he  nerer 
tiolm  gacdi.  REtve  it  to  her.  Three  qoeations  were  left  to  the  jnry.  First, 
did  the  prisoner  mean  to  screen  the  goilty  parties,  or  to  share 
the  money  with  them  ?  in  which  caae  th^  were  told  the  case  was 
within  the  meaning  of  the  statute.  Secondly,  did  the  prisoner  know 
the  thieves,  and  intend  to  aesiat  them  in  getting  rid  of  the  cheese 
by  procuring  the  prosecntrii  to  boy  it  T  m  which  case  they  were 
told  the  caae  was  within  the  statute.  And,  thirdly,  did  the  prisoner 
know  the  thieves,  and  assist  the  prosecutrix  as  her  agent  and  at  her 
reqaest  in  endeavonring  to  purchase  the  stolen  property  from  them, 
notmeaning  to  briugthe  thieves  to  jostioeT  To  the  first  and  second 
questions  the  jury  answered  "  No,"  and  to  the  third  "  Yes."  The 
jury  were  then  directed  to  find  the  prisoner  guilty,  reserving  for 
the  con  a  i  deration  of  the  judges  the  question  whether  the  receipt  of 
JndgntBt.  the  money  under  the  oircamBtancea  was  a  corrupt  receiving  within 
the  meaning  of  the  statute ;  and  the  prisoner  was  kept  in  custody, 
subject  to  the  opinion  of  the  judges.  This  case  has  been  considered 
by  the  court,  and  we  ore  of  opinion,  upon  the  facts  found  by  the 
jury,  that  the  receipt  of  the  money  by  the  prisoner  was  a  cormpt 
receiving  of  such  money  within  the  meaning  of  the  etatute,  the  facte 
foundbeing  that  the  priaoner  knew  the  thieves,and  assisted  the  pro- 
secntriz  in  endeavouring  to  purchase  the  stolen  propertyfrom  them, 
not  meaning  to  bring  them  to  jnstice.  This  finding  establishes  all 
the  facta  necessary  to  constitute  the  ofience  described  in  the  statute. 
The  words  are,  "and  be  it  enacted,  that  every  person  who  shall 
corruptly  take  any  money  or  reward  directly  or  indirectly,  under 
pretence  or  on  account  of  helping  any  person  to  any  chattel,  money, 
valuable  security)  &c.,  which  shall,  by  any  felony  or  niiademeanor, 
have  been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  shall, 
unless  he  cause  the  offender  to  be  apprehended,  and  brought  to 
trial  for  the  same,  be  guilty  of  felony."  We  think  the  conviction, 
therefore,  was  legal  and  proper. 

Oonvieiiim  termed. 
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CEOWN  CASE  RESERVED. 

June  23, 1849. 

Rbg.  v.  Habriet  Langbbidgb. 

Deposition  of  witness  on  criminal  charge — Caption — Admissibility, 

Upon  the  trial  of  an  indictment  for  false  pretences,  a  witness  being  ill,  her 
deposition,  taken  before  the  committing  magistrate,  was  tendered  in 
evidence.  The  caption  of  that  deposition  stated  that  it  was  taken  before 
the  committing  magistrate  in  the  presence  of  the  prisoner,  on  a  charge 
*'for  obtaining  money,  and  valuable  secunties  for  money,  from  M,  R,  ;" 
not  saying  illegally  or  by  false  pretences.  It  was  objected  that  it  was  not 
admissible,  because  no  offence  was  shown  to  have  been  charged. 

Held,  that  it  was  admissible  ;  as  it  sufficiently  appeared  from  the  examina' 
tion  itself,  that  it  related  to  the  charge  upon  which  the  prisoner  was  being 
tried, 

AT  the  General  Qaarter  Sessions  of  the  Peace  of  onr  Lady  Case, 
the  Qaeen,  held  at  the  castle  of  Exeter,  in  and  for  the 
county  aforesaid,  on  Taesday,  the  20th  day  of  February,  1849, 
before  Baldwin  Fulford,  Esq.,  Montague  Baker  Bere,  Esq.,  and 
others,  their  companions,  justices,  &c. 

Harriet  Langbridge  was  indicted  for  unlawfully  obtaining,  by 
means  of  false  pretences,  from  Mary  Rowe,  one  promissory  note 
for  the  payment  of  a  sum  of  502.  and  interest,  and  of  the  value 
of  50Z.  of  the  property  of  Charlotte  Rowe,  with  intent  to  cheat 
and  deiraud  the  said  Charlotte  Rowe  of  the  same. 

Upon  the  trial  of  the  prisoner  the  deposition  of  Mary  Rowe 
was  put  in  by  the  counsel  for  the  prosecution.  Proof  was  given, 
that  it  was  taJcen  by  the  committing  justice  in  the  presence  of  the 
prisoner,  and  that  she  had  a  full  opportunity  of  cross-examining 
the  said  Mary  Rowe,  the  witness ;  that  it  was  signed  by  William 
Ponsford  Clerk,  the  justice  before  whom  the  same  purports  to  have 
been  taken ;  and  tluit  the  said  Mary  Rowe  was  at  the  time  of  the 
trial  so  ill  as  not  to -be  able  to  travel. 

The  charge  preferred  before  the  committing  justice  was,  that 
the  prisoner  had  obtained  the  promissory  note,  and  other  valuable 
securities,  by  means  of  false  pretences.  And  of  this  charge  the 
prisoner  was  informed  by  the  committing  justice. 

The  caption  of  the  deposition  of  the  said  Mary  Rowe  is  as 
follows : — 

Devon,  to  wit. — The  examination  of  Mar^  Rowe,  wife  of 
William  Squire  Rowe,  of  Thombury  Farm,  m  the  parish  of 
Hittisleigh  in  the  county  of  Devon,  taken  on  oath  this  14th  day 
of  February,  in  the  year  of  our  Lord  1849,  at  Hittisleigh,  in  the 
county  aforesaid,  before  the  undersigned  William  Ponsford  Clerk, 
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Bko.        one  of  Her  Majesty's  jastices  of  the  peace  for  the  said  county^  in 
.       ^'  the  presence  and  hearinGT  of  Harriet  Lan&rbrid&re.  late  of  Moreton- 

T.AMARRYIV3IE  ^  _    ^  O  O      ' 

LAKOBBiDOB.  ^ampstcad,  in  the  said  county,  wife  of  John  Langbridge  of  the 

Admissihiliip  same  placo,  laboarer,  who  is  now  charged  before  me  for  obtaining 

o/depontion-^  money,  and  one  valuable  security  for  money,  from  the  said  Mary 

^  Bowe,  the  money  then  and  there  being  the  money  of  the  said 

William  Squire  Bowe,  and  the  said  valuable  security  for  money 

being  then  and  there  the  property  of  one  Charlotte  Bowe. 

It  was  objected,  on  behalf  of  the  prisoner,  that  the  charge  thus 
set  forth  in  the  said  caption,  is  obtaining  money  and  raluable 
securities  for  money,  but  whether  legally  or  illegally  is  not  stated, 
and  no  offence  is  therefore  shown ;  and  that  the  deposition  of  Mary 
Bowe  was,  consequently,  not  receivable  in  evidence.  The  court, 
however,  received  it  in  evidence,  subject  to  the  question  whether, 
under  the  circumstances,  it  ought  to  have  been  so  received. 

The  prisoner  was  found  guilty  and  sentenced  to  be  transported 
for  seven  years,  but  execution  of  the  sentence  was  respited  until 
the  said  question  is  decided  by  the  ju%es. 

There  was  not  sufficient  evidence  to  warrant  a  conviction, 
without  the  deposition  of  the  said  Mary  Bowe. 

In  this  case  an  application  was  made  (April  30),  to  allow  it  to 
stand  over,  in  order  to  afford  time  to  instruct  counsel  to  argue,  on 
the  part  of  the  prisoner,  counsel  having  been  instructed  on  the 
part  of  the  prosecution  only ;  but  the  application  being  refused, 
no  argument  was  offered,  and  the  case  was  considered  by  the  same 
judges  as  the  two  preceding  oases. 

Our.  adv.  vuM, 

Judgment  WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court. — ^The 

prisoner,  in  this  case,  was  convicted  at  the  Devon  Quarter  Sessions 
for  having  unlawfully  obtained  from  Mary  Bowe  a  promissory  note 
for  50Z.,  under  a  false  pretence ;  when  a  case  was  reserved  for  the 
opinion  of  the  judges.  (After  stating  the  facts  and  the  form  of  the 
caption  as  above,  his  lordship  proceeded) : — Counsel  for  the  prisoner 
objected  to  the  deposition  being  read  in  evidence,  on  the  ground  that 
the  title  or  caption  of  the  examination  did  not  state  that  the  pri- 
soner was  charged  with  unlawfully  ohtainiag  the  money,  or  valuable 
security  for  money,  and  that,  therefore,  no  offence  was  charged,  or 
it  was  doubtful  what  the  offence  charged  was;* consequently  the  de- 
position was  inadmissible  in  evidence.  The  question  reserved  for  the 
opinion  of  the  judges  was,  whether  the  objection  so  taken  on  behalf 
of  the  prisoner  was  a  valid  objection,  and  rendered  the  deposition 
inadmissible  in  evidence.  The  judges  are  of  opinidn  that  the 
objection  was  not  valid,  and  that  the  deposition  was  properly 
received  in  evidence.  The  objection  is  not  that  the  evidence,  as  set 
forth  in  the  examination,  does  not  sufficiently  appear  to  relate  to  the 
char^  upon  which  the  prisoner  was  being  tried,  so  as  to  warn  and 
apprise  her  of  the  matter  to  which  her  cross-^examination  should 
be  directed,  but  only  that  the  title  of  the  examination  was  not  a 
sufficient  description  of  the  charge  against  her.     The  title  of  the 
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deposition  stated  the  occasion  of  its  being  taken^  and  the  matter  Rro. 
referred  to ;  and  we  think  there  is  no  anthority  for  requiring  any 
title  or  caption  of  the  deposition,  and  that  it  is  sufficient  tf  the 
examination  of  the  witness  shows  in  the  body  of  it  that  the  evi- 
dence, as  stated,  refers  to  the  charge  on  which  the  prisoner  was 
pat  on  trial ;  and,  as  no  objection  was  raised  to  the  deposition  on 
this  ground  at  the  trial,  we  think  it  was  properly  received  in 
evidence.  It  may  not,  however,  be  improper  here  to  observe' that, 
in  this  particular  case,  the  charge  preferred  against  the  prisoner 
was  that  of  obtaining  a  promissory  note,  or  security  for  money,  by 
means  of  a  false  pretence,  and  that  the  prisoner,  at  the  time  of 
the  examination,  was  informed  of  that  charge  by  the  committing 
magistrate,  and  had  a  full  opportunity  of  cross-examining  the 
witness. 

Conviction  affirmed. 


CEOWN  CASE  RESERVED. 
June  2,  1849. 

(Before  Lord  Dknhan,  C.J.,  Pabkb,  B,,  Pattbson,  J., 
GoLTHAK,  J.,  and  Williams,  J.) 

Rso.  V.  John  Mattocks  Chapman,  (a) 

Misdemeanor  —  False  swearing  and  personation  for  the  purpose  of 
obtaining  a  marriage  licence  —  Perjury  —  Authority  of  surrogate  to 
administer  an  oath — Judicial  proceeding. 

It  is  a  misdemeanor  at  common  law  to  make  a  false  statement  upon  oath 
before  a  surrogate  in  order  to  obtain  a  marriage  licence. 

Qucere,  whether  it  is  perjury. 

An  indictment  charged  that  A,  B,  went  before  a  surrogate,  and  with 
intent  to  deceive  the  surrogate,  and  obtain  fi-om  him  a  marriage 
licence,  swore  (the  said  surrogate  having  authority  to  administer  the 
said  oath  to  the  scud  A.  B.),  that  his  name  was  C.  D.,  that  he  was  a 
widower,  and  one  of  the  parties  for  whom  the  licence  was  obtained,  « 
and  that  the  woman  had  had  her  usual  place  of  abode  for  the  space  of 
fifteen  days  within  the  parish  in  which  the  marriage  was  to  be  ceU^ 
brated,  whereas  his  name  was  not  C.  D,,  4rc.  (negativing  aU  the  state* 
ments);  and  that  by  the  said  false  oath  the  said  A,  B,  fraudulently 
obtained  the  marriage  licence. 

Held,  that  this  was  a  good  count  for  misdemeanor,  without  averring  a 
marriage  had,  or  intention  to  procure  a  marriage ;  that  the  allegation 
of  authority  in  the  surrogate  to  administer  the  oath  did  not  mean 
authority  to  administer  an  oath  upon  which,  if  false,  perjury  could  be 
assigned,  but  was  supported  by  the  general  authority  of  the  surrogate 

(a)  Reported  bj  A.  Bittlbstok,  Esq.,  BarriKter-at-Law. 
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to  administer  the  oath  in  such  cases;  and  that  the  indictment  teas 
supported  by  proof  that  any  one  of  the  statements  made  on  oath  was 
false, 

THE  prisoner  was  tried  and  convicted  before  Lord  Denmon^ 
C.  Ji^  at  the  last  Taanton  Assizes,  bat  judgment  was 
respited  in  order  that  the  opinion  of  the  jadges  might  be  taken 
upon  the  following  case : — 

The  prisoner  was  tried  before  me  at  the  last  Spring  Assizes  for 
Taanton,  apon  an  indictment  for  perjary,  which  stated  in  the 

1st  Coant. — That  William  James,  clerk,  was  a  surrogate  for  the 
diocese  of  Bath  and  Wells  having  authority  to  grant  licences  for 
marriage  therein,  and  that  one  John  Mattocks  Chapman,  of  the 
city  of  Wells  aforesaid,  in  the  county  aforesaid,  applied  to  the  said 
surrogate  to  grant  a  licence  for  the  solemnization  of  a  marriage  at 
Wilton,  between  Joseph  Baker  and  Sarah  Fry,  and  that  said 
Chapman,  unlawfully  intending  to  deceive  said  James  as  such  sur- 
rogate, and  to  obtain  from  him  such  licence  in  fraud  and  violation 
of  provisions  of  4  Geo.  4,  did,  for  the  purpose  of  obtaining  from 
said  surrogate  such  licence,  wilfully,  fraudulently,  and  unlawfully 
produce  before  said  James  an  affidavit  in  writing,  and  before  said 
surrogate,  in  due  form  of  law,  was  sworn  and  took  his  oath  upon 
the  Gospel  concerning  the  truth  of  the  matters  therein  (the  said 
James  having  lawful  and  competent  authority  as  such  surrogate 
to  administer  the  said  oath  to  the  said  Chapman  in  that  behalf), 
and  that  said  Chapman,  being  so  sworn  before  said  James,  having 
such  authority  as  aforesaid,  did,  for  the  purpose  of  obtaining  such 
licence  for  the  marriage  of  the  said  Baker  with  the  said  Fry,  falsely, 
corruptly,  knowingly,  wilfully,  fraudulently  and  unlawfully,  in  and 
by  said  affidavit,  depose  and  swear  [ynter  alia)  in  substance  and  to 
the  effect  following  (that  is  to  say),  that  the  name  of  him.  Chap- 
man, was  Joseph  Baker,  and  that  he  was  one  of  the  parties  for 
whose  man-iage  a  licence  was  applied  for ;  that  he  was  a  yeoman  and 
awidower,  andthatsaid  SarahFry  had  had  her  usual  place  of  abode  in 
said  parish  of  Wilton  for  fifteen  days  then  last.  Whereas  his  name 
was  not  Baker,  he  was  not  one  of  the  parties  for  whose  marriage  a 
licence  was  obtained,  not  a  yeoman,  not  a  widower  ;  and  Sarah 
Fry  had  not  had  her  usual  place  of  abode  in  said  parish  for  fifteen 
days  then  last.  All  of  which  premises  were  to  said  Chapman  well 
known«  By  means  of  which  said  false  oath,  so  falsely,  &c.,  takenas 
aforesaid,  said  Chapman  did  unlawfully  obtain  from  said  surrogate 
a  licence  for  the  solemnization  of  a  marriage  at  the  parish  of  Wil- 
ton, in  said  county  and  diocese,  between  said  Baker  and  Fry^ 
the  said  James  at  the  time  believing  the  said  oath  to  be  true. 

2nd  Count. — Similar  to  1st,  except  that  it  lays  the  intent  as 
unlawfully  intending  to  deceive  James  as  such  surrogate,  and 
fraudulently  to  obtain  from  him  such  licence,  and  then  goes  on  to 
state  that  Chapman,  for  the  purpose  of  obtaining  such  licence  from 
said  surrogate  as  aforesaid  in  due  form  of  law,  was  sworn,  and 
took  his  oath  upon  the  Grospel.  And  that  Chapman,  being  so 
sworn  before  said  James  (said  James  having  a  lawful  and  com- 
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petent  power  and  authority  as  sucli  surrogate  to  administer  the        Bko. 
said  oath),  did,  for  the  purpose  (as  in  Ist  count),  falsely,  &c.,  swear          *• 
{inter  alia.)     {The  rest  of  the  count  same  as  1st.)  

3rd  Count. — Says  that  the  intent  was  unlawfully  intending  to     Proeming 
obtain  from  said  James,  as  such  surrogate,  such  licence,  in  fraud     "*^r^  |^ 
and  violation  of  4  Geo. .  4.     {The  rest  the  same  as  2nd  count,  ^^^^^^cShf^ 
except  that  it  does  not  state  the  oath  to  be  by  affidavit.)  

4th  Count. — The  same  as  the  third,  except  that  it  states  that  '^^^  ^*>»'»^' 
Chapman,  being  sworn  before  said  James  {having  a  lawful  and  ^^^^^  <»"°^« 
competent  jurisdiction  and  authority  as  such  surrogate   to  ad- 
minister the  said  oath),  did,  &c.,  but  it  does  not  state  that  the 
licence  was  obtained. 

5th  Count. — That  James  weus  a  surrogate,  having  authority  to  Fifth  coaut 
grant  licences;  that  Chapman  applied,  as  in  1st  count.  That  Chap- 
man, for  the  purpose  of  obtaining  from  James  as  such  surrogate 
such  licence,  then  and  there  before  said  James  as  such  surrogate,  in 
due  form  of  law,  was  sworn  and  took  his  oath  upon  the  Gospel.  That 
Chapman,  being  so  sworn  before  said  James  {James  having  lawful 
and  competent  power  and  authority  as  such  surrogate  to  adminis- 
ter the  said  oath),  did,  upon  his  oath  aforesaid,  falsely,  corruptly, 
knowingly,  wilfully  and  unlawfully,  before  said  James  swear,  {linter 
alia)  in  substance  and  to  the  effect  following,  that  is  to  say,  (as 
in  the  previous  counts) ;  and  so,  that  said  Chapman  before  said  sur- 
rogate (the  said  James  having  such  authority)  by  his  own  act,  &c., 
and  of  his  own  wicked  and  corrupt  mind,  &c.,  falsely,  &c.,  did 
commit  wilful  and  corrupt  perjury,  ac. 

It  was  proved  that  the  prisoner  went  before  Mr.  Janjes,  a  sur-  Evidence, 
rogate  for  the  diocese  of  Bath  and  Wells,  to  obtain  a  licence ;  that 
the  several  facts  stated  and  recited  in  the  affidavit  set  out  below 
were  then  taken  down  from  the  dictation  of  the  prisoner,  and  the 
affidavit  signed  by  him.  That  an  oath  was  then  administered  to 
him  in  the  presence  of  Mr.  James,  and  he  was  asked  if  his  name 
was  Joseph  Baker,  and  if  the  signature  was  his,  to  which  he  said 
"  Yes.^'  That  the  affidavit  was  then  read  to  him,  and  he  was 
asked  if  the  contents  of  it  were  true,  to  which  he  said,  '^  They  are.^' 
That  the  said  several  facts  were  false  to  the  knowledge  of  the  pri- 
soner at  the  time  he  so  dictated  them ;  that  Mr.  James  then  gave 
him  the  licence  mentioned  in  the  affidavit. 

The  following  is  a  copy  of  the  affidavit  above  referred  to : — 

'*  Diocese  of  Bath  and  Wells.— On  the  27th  day  of  July,  1848,  Affidnvit. 
appeared  personally  Joseph  Baker,  of  the  parish  of  Bishop's  Hull, 
in  the  county  of  Somerset,  yeoman,  a  widower,  and  prayed  a 
licence  for  the  solemnization  of  matrimony  in  the  parish  church  of 
Wilton,  in  the  county  aforesaid  and  diocese  of  Bath  and  Wells, 
between  him  and  Sarah  Fry,  of  the  parish  of  Wilton  aforesaid,  a 
spinster  of  the  age  of  twenty-one  years  and  upwards,  and  made 
oath  that  he  believeth  that  there  is  no  impediment  of  kindred  or 
alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  in 
any  ecclesiastical  court  to  bar  or  hinder  the  proceeding  of  the  said 
matrimony  according  to  the  tenor  of  such  licence.     And  ho  further 
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Rfco.        made  oath  that  she  hath  had  her  nsaal  place  of  abode  within 
''•  the  parish  of  Wilton  aforesaid,  for  the  space  of  fifteen  days  last  past. 

Chapman-.  "  JoBEPH  BaKKK. 

marr^M         "  Swom  on  the  same  day  before  me, 
'^"'oa^/"'"  "William  Jambs,  sorrogate/' 


At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 
prisoner  objected  that  the  allegations  in  the  indictment  were  not 
sustained  by  the  evidence. 

1st.  That  the  instrument  was  not  in  form  an  affidavit,  as  it  used 
the  words  "  made  oath,'^  instead  of  "  maketh  oath.'' 

2nd.  That  the  names,  residence^  &c.,  in  the  affidavit  mentioned 
were  mere  description  and  not  assertion  {Balfour  v.  Carpenter, 
•      1  Phill.  204.) 

3rd.  That  the  surrogate  had  not  competent  authority  to  admi- 
nister the  oath  to  the  prisoner. 

4th.  That  the  indictment  disclosed  no  offence  known  to  the  law. 

The  prisoner  was  found  guilty. 

I  request  the  option  of  the  learned  judges  upon  this  case. 
Phinn  for  the         Phinn,  for  the  prisoner. — 1.  The  6th  count  of  the  indictment 
pribonor.  ^^s  not  Sustained  by  the  evidence ;  because  the  affidavit  produced 

does  not  show  that  the  prisoner  made  upon  oath  the  statement 
alleged  in  the  indictment.  It  is  in  the  past  tense  {Howorth  v. 
Hubhersty,  3  Dowl.  455) ;  and  all  that  which  is  descriptive  of  the 
party  swearing  is  not  included  in  the  oath.  It  does  not  appear 
that  the  prisoner  swore  he  was  Joseph  Baker,  or  that  he  was 
a  widower,  or  that  he  was  one  of  the  parties  for  whom  the  licence 
was  obtained.  2.  It  was  not  proved  either  in  law  or  fact  that 
the  surrogate  had  power  to  administer  this  oath  to  this  person. 
From  the  time  of  Lord  Holt  it  has  been  a  moot  point  whether 
perjury  can  be  assigned  upon  a  false  statement  in  the  Ecclesias- 
tical Court ;  it  has  been  denied  even  in  regard  to  matters  of 
contentious  jurisdiction ;  but  with  regard  to  matters  of  voluntary 
jurisdiction  there  really  is  very  little  doubt  that  perjury  cannot 
be  assigned  in  such  cases.  Now,  the  granting  of  marriage  licences 
is  part  of  the  voluntary  jurisdiction  of  the  Ecclesiastical  Court ; 
and  the  count  for  perjury,  therefore,  cannot  be  sustained.  Before 
1603,  no  oath  was  required  as  a  condition  precedent  to  the  grant- 
ing of  those  licences ;  the  103rd  canon  of  that  year  imposes  that 
condition ;  and  that  cauon  is  by  s.  14  incorporated  into  4  Geo.  4, 
c.  76.  He  referred  to  Gibs.  Cod.  424 ;  Strype's  Whitg.  vol.  3, 
p.  380.)  That  act  of  Parliament,  however,  contains  no  clause 
making  it  perjury  to  take  a  false  oath  before  the  surrogate, 
although  in  the  3  Geo.  4,  c.  75,  there  was  such  a  provision  (s.  1 0) . 
Perhaps  the  efiect  of  the  statute  would  be  to  make  it  perjury,  if 
the  party  who  took  the  false  oath  was  one  of  the  parties  for  whom 
the  licence  was  obtained ;  but  in  this  case  the  oath  was  adminis- 
tered to  a  person  who  was  not  one  of  the  parties  for  whom  the 
licence  was  obtained ;  and  the  statute,  therefore,  gave  the  surro- 
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gate  no  authority  to  administer  the  oath  to  the  prisoner.     If  the        Rbo. 
statute  gave  no  authority,  then  the  vexata  questio  as  to  the  jurisdic-     a    ^     v 

tion  of  the  Ecclesiastical  Court  arises ;  and  the  result  of  the  authori-        

ties  is  that  perjury  cannot  be  assigned  upon  a  false  affidavit  made     Procuring 
at  Doctors'  Commons  for  the  purpose  of  obtaining  a  licence.     In  j^^^^l^^^^,^ 
The  Bishop  of  8L  David^s  v.  Lucy  {1  Ld.  Baym.  447,  451),  it  is        ooSl 

said  '*  in  case  of  perjury,  if  it  be  committed  in  a  cause  of  which        

the  spiritual  court  has  cognizance,  as  matrimony,  &c.,  they  shall 
proceed  in  the  spiritual  court  to  punish  it ;  otherwise,  where  it  is 
committed  in  matter  of  contracts,  &c.     (Keilw.  39 ;  2  Hen.  4, 
10.)     And  per  Holt,  C.  J.,  *  it  has  been  a  question  whether  per- 
jury in  the  spiritual  court  can  be  tried  here ;  and  in  all  the  cases 
where  it  has  been,  the  persons  have  been  acquitted,  and  so  it  has 
been  ended,  but  it  is  not  yet  settled.' "    In  B.  v.  Alexander  ( I 
Leach,  63),  the  question  whether  a  false  oath  taken  in  Doctors' 
Commons  for  the  purpose  of  obtaining  a  marriage  licence  dmounts 
^  to  perjury  was  submitted  to  the  judges,  and  several  times  agitated; 
but  not  decided,  as  the  prisoner  died  in  Newgate.    In  Woodman's 
case  (1  Leach,  64,  note  (a),)  the  same  question  was  raised,  but  no 
decision  communicated;  but  in  Rex  v.  Forster  (Russ.  &  Ry.  459), 
upon  a  case  reserved,  the  judges  were  unanimous  that  upon  a  false 
affidavit  sworn  before  a  surrogate  for  the  purpose  of  obtaining  a 
marriage  licence  perjury   could  not  be  assigned.      Further,  in 
B.  V.   Verelst   (3   Camp.  432),  upon  an  indictment  for  perjury 
committed  in   a   divorce  suit  in   the  Ecclesiastical   Court,   the  Piiinn  for  the 
defendant  was  acquitted,  although  Lord  EUenborough  held  that  P''"^'**'- 
the  fact  of  the  person  who  administered  the  oath  having  acted 
as  a  surrogate  was  sufficient  prima  facie  evidence  of  his  being 
duly  appointed,  and  having  authority  to  administer  the  oath.  (He 
also  referred  to  Sanchez  de  Matrim^onio  (lib.  3,  disp.  8,  13),  and 
Lascardus  there  cited,  in  order  to  show  that  the  granting  of  mar- 
riage licences  was  a  matter  of  voluntary  and  not  contentious  juris- 
diction.)    If  the  oath  is  administered  ministerially,  and  not  in  any 
judicial  proceeding,  it  requires  a  statutory  provision  to  make  the 
falsehood  perjury  :  (see  the  statutes  collected,  2  Russ.  on  Crimes, 
606,  et  seq,)     3.  As  to  the  four  first  counts  of  the  indictment,  the 
objection  arising  upon  the  form  of  the  affidavit  applies  to  them. 
[Pattbson,  J. — The  third  count  does  not  state  that  the  perjury 
was  committed  in  an  affidavit.]     No ;  but  the  affidavit  produced  is 
the  evidence  of  what  the  prisoner  swore.     The  description  of  the 
person  and  circumstances  of  the  swearer  is  no  part  of  the  oath : 
{Etoing  v.  Wheatley,  2  Hagg.  Consist.  R.  183 ;  Balfour  v.  Car- 
penter, 1  Phill.  204.)     It  is  immaterial  for  the  purpose ;  because  ^ 
a  licence  obtained  in  a  false  name  is  binding  :    {Oope  v.  Burt, 
1  Hagg.  Consist.  Rep.  434.)     [Pabkb,  B. — The  allegation  is,  that 
he  swore  three  distinct  things ;  and  it  is  quite  clear  that  he  swore 
one  of  them,  and  swore  falsely.    Surely  that  is  enough.]    To  con- 
stitute the  crime  of  perjury;   but  the  misdemeanor  consists  in 
obtaining  a  licence  by  making  a  false  statement  on  oath ;  and  the 
whole  of  the  false  statement  must  be  proved,  because  the  surrogate 
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Rw*.        would  not  have  granted  the  licence  unless  all  the  false  statements 
"•  had  been  made.     [Parke,  B. — One  false  statement  is  a  step  taken 

'    towards  the  commission  of  a  misdemeanor,  and  is  therefore  itself  a 

Procuring    misdemeanor.      It  no  longer  rests  in  mere  intention.      Pattbson, 

marrwge     J — fj^-g  jg  ^  ^^^  ^£  persouatiou  :  the  prisoner  obtains  a  licence  by 

^^'^oak.     *  personating  one  of  the  parties  for  whom  it  was  obtained.]    If  the 

indictment  had  been  so  framed  the  case  would  have  been  one  of 

greater  difficulty;  but  the  word  "personate''  nowhere  appears  in 
the  indictment,  and  it  is  vocahulum  artis.  If  that  is  not  so,  and  a 
charge  of  personation  can  be  collected  from  these  counts,  it  is 
questionable  whether  that  is  a  misdemeanor  at  common  law.  Per- 
sonation of  bail  was  punishable  as  a  contempt  of  court.  In  2  East, 
P.  C.  1010,  it  is  said  that  it  is  also  punishable  as  a  misdemeanor, 
but  the  cases  cited  do  not  fully  bear  out  that  proposition,  and  that 
offence  has  been  made  felony  by  stat.  1  Will.  4,  c.  66,  s.  11.  But, 
further,  these  counts  all  contain  the  averment  that  the  surrogate 
had  power  and  authority  to  administer  the  said  oath  to  the  said 
person.  [Lord  Denman,  0.  J. — Is  there  any  doubt  that  he  had  ? 
If  a  person  comes  to  the  surrogate  and  represents  himself  as  one 
of  the  parties  to  whom  the  surrogate  is  authorized  to  administer 
Phinn  for  the  the  oath,  must  not  the  surrogate  administer  it  ?  The  surrogate 
piisoiier.  ^^^  know  nothing  of  the  persons  who  come  to  him,  except  from 

their  own  statement ;  and  can  it  be  made  a  reason  for  saying  that 
he  had  no  authority  to  administer  the  oath,  because  the  party  who 
takes  it  has  deceived  him  as  to  the  facts  ?]  Abstractedly,  the  sur- 
rogate had  no  power  to  administer  the  oath ;  relatively  to  the  pri- 
soner's conduct,  perhaps  he  had ;  but,  lastly,  it  is  no  misdemeanor 
to  make  a  false  statement  upon  oath,  and  thereby  obtain  a  licence. 
The  indictment  should  have  gone  on  to  allege  that  a  marriage  was 
had,  or  that  the  licence  was  obtained  with  intent  that  a  marriage 
should  be  had.  The  want  of  those  averments  deprives  the  fraud 
of  that  character  of  public  concernment  which  would  make  it  a 
misdemeanor.  In  B,  v.  Forster  the  indictment  could  not  be  sus- 
tained for  want  of  that  statement.  In  this  case  the  indictment 
does  not  even  state  that  the  licence  was  in  wi'iting.  Proof  of  a 
mere  parol  licence  would  have  satisfied  the  averment. 
Fiiziierhert  for  Fitzh&rbert,  contra. — ^As  to  the  form  of  the  affidavit,  it  was 
the  prosecution,  proved  that  the  prisoner  swore  that  the  contents  of  the  paper  were 
true ;  and  at  all  events  one  false  statement  is  enough  {R.  v.  Jones, 
2  B.  &  Ad.  611) ;  but  the  main  question  is,  whether  the  allegation 
that  the  surrogate  had  authority  to  adminster  the  oath  is  sustained. 
That  authority  does  not  depend  upon  the  4  Geo.  4,  c.  76,  s.  14; 
but  upon  the  necessity  of  the  power  for  the  exercise  of  the  duty 
cast  upon  the  surrogate.  The  canons  of  1603  are  always  treated 
as  declaratory  of  the  then  state  of  the  ecclesiastical  law  {R.  v. 
Verelst,  cited  supra)  ;  and  by  the  103rd  canon  of  1603  this  oath  is 
required  to  be  administered.  The  surrogate  acts  in  this  matter  as 
an  ecclesiastical  judge ;  and  he  has  a  right  to  administer  such  oaths 
as  are  necessary  to  satisfy  his  own  conscience ;  for  the  granting  of 
licences  is  a  matter  of  contentious  jurisdiction.     The  authority  of 
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Sanchez  has  been  much  questioned:  (Bayle's  Diet.  2667,  n.B.)  Sect.        Rko. 
1 1  of  4  Ge().4,c.  76, provides, thatno  licence  is  to  be  granted  where  a     ^    ''' 

caveat  is  entered,  until  the  judge  has  determined  the  matter.    (He        

referred  to  R,  v.  Becke,  Stra.1160 ;  fi.  v.  Lewis,  ib,  70;  Shaw  v.     Procuring 
Thmnpson,  Cro.  B1.609;  Plaicev.Howe,Cvo.  Ell.  185;  noneof  which  i^^'^"^""^^^ 
were  cited  in  jB.  v.  Forster.)     [Lord  Denhan,  C.J. — There  may    ^^^'^Z*  ** 

be  a  great  deal  in  your  present  argument ;  but  is  it  necessary  for        

your  purpose,  when  you  have  a  very  clear  case  upon  the  counts 
for  fraud  and  misdemeanor  ?]  There  is  abundance  of  authority  in 
support  of  those  counts.  Procuring  a  marriage  with  a  minor  by 
false  allegations  is  a  misdemeanor  {B.  v.  Thompson,  8  Chitt. 
Crim.  L.  713)  ;  so  procuring  a  false  certificate  in  evidence  {B,  v. 
Mawhey,  6  T.  R.  619) ;  and  this  case  comes  within  the  general 
principle  that  in  matters  of  public  concernment  a  cheat  practised 
by  means,  against  which  no  ordinary  care  could  provide,  is  a  mis- 
demeanor at  common  law.  In  Omealey  v.  Newell,  (8  East,  364), 
Lord  EUenborough  said  that  he  had  not  the  least  doubt  that  any 
person  making  use  of  a  false  instrument  in  order  to  pervert  the 
course  of  justice  was  guilty  of  an  offence  punishable  by  indictment. 
R.  V.  Wheatley  (2  Burr.  1125;  1  Bl.  Rep.  273),  points  out  the 
distinction  between  frauds  which  are,  and  frauds  which  are  not, 
indictable  at  common  law.  That  was  an  indictment  for  fraudu- 
lently selling  sixteen  instead  of  eighteen  gallons  of  liquor ;  and 
Lord  Mansfield  said,  ^'  It  amounts  only  to  an  unfair  dealing  and 
an  imposition  on  this  particular  man,  by  which  he  could  not  have  pitzherbert  for 
suffered  but  from  his  own  carelessness,  in  not  measuring  the  liquor  the  prouecution. 
when  he  received  it,  whereas  fraud,  to  be  the  object  of  criminal 
prosecution,  must  be  of  that  kind  which  in  its  nature  is  calculated 
to  defraud  numbers,  as  false  weights  or  measures,  false  tokens,  or 
where  there  is  a  conspiracy.''  So,  in  Young  v.  The  King  {3  T.  R. 
104),  BuUer,  J.,  said,  "To  make  an  offence  indictable  at  common 
law,  it  must  be  public  in  its  nature ;  and  the  distinction  which  has 
been  taken  in  the  case  of  using  false  weights  and  measures  shows 
it  more  clearly  than  any  other.  If  a  person  sell  by  false  weights, 
though  only  to  one  person,  it  is  an  indictable  offence ;  but  if,  with- 
out false  weights,  he  sell  to  many  persons  a  less  quantity  than  he 
pretends  to  do,  it  is  not  indictable.''  (He  also  cited  B,  v.  Oshom, 
8  Burr.  1697  ;  JB.  v.  Smith,  Dougl.  442  ;  and  B.  v.  De  Beauvoir, 

7  Car.  &  P.  17,  where  the  misdemeanor  was  in  falsely  swearing  to 
a  qualification  to  sit  as  a  member  of  parliament.)  Lastly,  the 
licence  to  marry  is  stated  in  the  very  words  of  the  statute,  which 
is  enough :  {Walter  v.  Bumball,  4  Mod.  385;  Wilson  v.  Nightingale, 

8  Q.  B.  Rep.  1034.)  The  proof,  of  course,  must  be  of  a  written 
licence,  and  it  was. 

Phinn,  in  reply. — To  prevent  the  due  course  of  law  in  a  court  of 
justice  is  certainly  a  misdemeanour ;  and  so  it  is  to  sell  by  false 
weights ;  but  unless  $,  marriage  is  had,  the  mere  procuring  of  a 
licence  by  fraud,  and  without  the  intention  that  a  marriage  should 
bo  solemnized,  is  not  a  fnxud  in  which  the  public  are  concerned.    Lorf'n^man 

LoKD  Denman,  C.  J. — I  feel  that  some  apology  is  duo  from  me  c.  J. 
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Rko.        for  having  reserved  this  case ;  and  my  apology  is,  that  without 

"•  argument  at  the  trial,  it  seemed  to  be  agreed  between  the  learned 

HAPMAN.    ^Qjjjjgg]  ^jjj^jj  there  was  an  important  question  to  be  discussed. 

Procuring     Certainly,  if  I  had  considered  the  point  at  the  time,  I  should  have 

marriage     fgi^  {^  j^y  ^j^ty  to  decide  it  immediately,  and  not  to  trouble  this 

* j^5;  "     court  with  it  at  all ;  and  now  that  I  have  considered  it,  it  seems  to 

me  clear  of  all  possibility  of  doubt.     Here  is  a  person  who  goes  to 

a  public  officer,  and  obtains  from  that  public  ofBcer  by  a  false  oath 
a  licence  to  do  an  illegal  act ;  that  is,  an  act  made  illegal  by  the 
falsehood  so  practised.  In  a  matter  of  the  greatest  public  concern, 
as  marriage  certainly  is,  a  fraud  is  committed  by  means  of  a  false 
statement ;  a  person  goes  and  makes  oath  before  a  public  officer, 
who,  ever  since  the  year  1603,  has  been  in  the  constant  practice 
of  administering  that  oath,  and  whose  power  to  do  so  is  recognized 
by  the  stat.  4  Geo.  4,  who  is  bound,  therefore,  to  exercise  that 
power  in  coiisimili  casu,  upon  the  application  of  all  persons  who 
state  themselves  to  be  in  a  certain  condition ;  he  is  induced  to 
grant  the  licence  on  a  false  representation  that  the  applicant  is  in 
that  condition ;  and  then  it  is  argued  that  he  had  no  authority  to 
administer  that  oath,  because  he  was  deceived  by  the  false  oath, 
and  the  applicant  was  not  in  fact  such  a  person.  Again,  it  is 
said  that  there  was  no  offence,  because  a  marriage  was  not  actually 
had ;  but  nothing  is  more  clear  than  this,  that  any  one  step  neces- 
sary and  useful  for  the  purpose,  wilfully  taken  towards  the  com- 
pletion of  a  misdeameanor,  is  itself  a  misdemeanor.  If,  therefore, 
the  false  oath  taken  was  not  perjury,  which  I  am  very  unwilling 
to  admit,  and  desiring  to  keep  that  point  open  for  consideration  on 
any  future  occasion,  I  have  no  doubt  whatever,  that  in  this  case  a 
misdemeanor  was  committed. 
Jtj.igm^nt  «f  Parke,  B. — I  entirely  agree  with  my  lord  in  this  case.  I  think 
p.  Q^^^  ^^^  g^^  count  is  supported.  As  to  the  evidence,  it  is  said  to 
be  defective  in  not  showing  that  the  defendant  swore  anything 
but  what  is  stated  in  the  memorandum  as  having  been  deposed 
upon  oath,  and  that  that  memorandum  included  part  only  of  tho 
matters  which  the  defendant  is  stated  in  the  indictment  to  have 
falsely  sworn ;  but  the  memorandum  does  contain  the  statement 
that  the  defendant  deposed  on  oath  that  Sarah  Fry  had  had  her 
usual  place  of  abode  for  the  space  of  fifteen  days  within  the 
parish — that  is  required  by  the  statute.  It  is  found  here  that  the 
defendant's  statement  in  that  particular  was  untrue  to  his  know* 
ledge,  and  if  any  one  of  the  statements  made  upon  oath  is  false, 
it  is  enough  to  support  the  indictment;  and  I  think  that  it  is  a 
misdemeanor  at  common  law  to  impose  upon  a  public  officer 
by  illegal  means,  and  thereby  induce  him  to  do  an  act  in  the 
exercise  of  his  office  which  he  would  not  otherwise  do.  The  count, 
therefore,  is,  in  my  opinion,  supported,  unless  it  be  as  to  the  alle- 
gation that  the  surrogate  had  power  and  authority  to  administer 
the  oath  ;  perhaps,  according  to  the  statute,  he  had  not  power  to 
administer  tho  oath  to  this  individual ;  but  he  is  the  officer  who,  by 
law  and  in  practice,  has  in  ordinary  cases  authorityto  administer  this 
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oath;  and  I  think  that^  by  the  allegation  in  this  3rd  county  it  is  not        Rku. 
meant  that  the  surrocrate  had  power  to  administer  such  an  oath.     ^    ^- 

that  perjury  could  be  assigned  upon  it ;  and  so  reading  the  words,        

there  is  no  doubt  that  the  surrogate  had  the  power  according  to     Prowling 
the  practice  of  the  ecclesiastical  courts.     I  think,  therefore,  that      "*"'T^'^ 
the  allegation  is  supported  in  such  a  sense,  that  the  defendant  may  **'^^^. 

be  guilty  of  a  misdemeanour,  though,  perhaps,  not  of  perjury.    The        

only  remaining  question  is,  whether  the  count  is  good  on  the  face 
of  it ;  and  I  think  that  the  taking  a  false  oath  before  a  person, 
before  whom  it  is  necessary  to  be  taken  in  order  to  obtain  a  par- 
ticular licence,  and  obtaining  the  license  thereby  is  a  misdemeanor; 
and  that  this  indictment  is  sufficient  without  alleging  that  the 
marriage  was  had,  or  that  the  object  was  to  procure  a  marriage. 
It  must  be  understood  th^t  this  person  has  wilfully  taken  a  step 
towards  enabling  himself  to  commit  a  violation  of  the  law,  and 
more  is  not  necessary.  Everything  concerning  the  law  of  marriage 
is  certainly  of  public  concern. 

Pattbson,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  jadgment  of 
to  determine  whether  the  5th  count  can  be  sustained,  as  the  Mr.  Justice 
court  are  of  opinion  that  the  counts  for  the  misdemeanor  may  be  •*^****°- 
supported.  But  there  are  in  those  counts  which  charge  a  misde- 
meanor only  allegations  that  the  surrogate  had  power  to  administer 
the  oath ;  I  think,  however,  that  those  allegations  do  not  neces- 
sarily mean  that  the  surrogate  had  power  to  adminster  such  an 
oath,  that  if  falsely  taken  perjury  would  lie.  It  is  said  that  he 
had  not  power  to  administer  it  to  this  particular  person ;  but  he 
had  the  general  power  to  administer  this  oath  to  all  persons; 
the  statute  4  Geo.  4  does  not  give  him  that  power ;  but  it  recog- 
nizes him  as  having  that  power ;  and  provides  that  no  licence  shall 
be  granted  unless  the  oath  be  taken  before  him.  But  then  it  is 
said,  because  the  prisoner  was  not  one  of  the  parties  for  whom 
the  licence  was  obtained,  although  he  represented  himself  to  be 
so,  the  surrogate  had  not  authority  to  administer  that  oath  to  him ; 
so  that  that  which  is  a  part  of  the  fraud  is  supposed  to  prevent  it 
from  being  an  offence.  The  surrogate  had  authority,  if  the  defen- 
dant was  one  of  the  parties,  and  he  came  before  the  surrogate  and 
took  the  oath  as  one  of  the  parties,  and  I  think,  therefore,  the 
charge  of  misdemeanor  was  clearly  proved.  It  is  not  necessary 
that  the  unlawful  design  should  be  entirely  completed ;  it  is  suffi- 
cient to  show  an  act  done  with  the  intention  and  towards  the 
completion ;  and  I  think  that  is  sufficiently  shown ;  for  the  count 
charges  that  the  false  oath  was  made  with  intent  to  deceive  the 
surrogate  and  obtain  the  licence;  and  that  the  licence  was  obtained. 
The  3rd  count  does  not  state  that  the  false  oath  was  made  in  an 
affidavit ;  but  the  question  whether  or  not  the  other  parts  of  the 
statement  were  sworn  to  or  not  has  become  immaterial,  because 
there  is  a  distinct  assignment  of  perjury  upon  the  statement  as  to 
the  residence  of  the  woman;  and  there  is  no  doubt  that  that 
statement  was  false. 

CoLTMAN,  J.,  and  Williams,  J.,  concurred. 

Conviction  affimmL 
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CROWN  CASE  RESERVED. 
June  2,  1849. 

0 

(Before  Lord  Denman,  C.  J.,  Paeke,  B.,  Patteson,  J., 

CoLTMAN,  J.,  Williams,  J.) 

Rbo.  v.  Bbisby.  {a) 

Bastardy  order^^Jtirisdiction  of  justices — Second  application-^^Indictment 

for  disobedience  to  order  of  justices. 

If  two  justices  have  made  an  order  upon  the  putative  father  of  a  bastard 
child  under  7^8  Vict.  c.  101,  which  is  invalid  upon  the  face  of  it,  it 
is  competent  to  the  same  two  justices,  or  to  two  other  justices,  having 
jurisdiction  in  the  case  in  other  respects,  to  make  upon  the  mother  8 
application  a  second  order  upon  the  same  person,  as  if  there  had  been 
no  previous  application, 

THIS  was  an  indictment  for  disobeying  an  order  of  justices, 
dated  the  6th  of  May,  1848,  and  was  tried  at  the  Epiphany 
Sussex  Sessions  at  Petworth. 

The  defendant  was  found  guilty,  subject  to  the  opinion  of  the 
court  on  the  following  case  : — 
Q^^  On  the  1st  day  of  January,  in  the  year  of  our  Lord  1848, 

Sarah  Hollist  obtained  an  order  of  two  justices  against  the  defen- 
dant as  the  putative  father  of  her  bastard  child.  A  true  copy  of 
that  order  is  hereunto  annexed,  marked  with  the  letter  A. 

This  order  was  served  upon  the  defendant,  but  no  payment  was 
made  by  him  under  it. 

On  the  28th  of  April,  in  the  same  year,  the  justices  who  had 
made  the  order  of  the  Ist  of  January,  made  a  supersedeas  of  the 
same  under  their  hand  and  seals.  This  supersedeas  was  endorsed 
on  the  said  order  of  the  1st  of  January,  and  was  in  the  following 
words  :  *'  Whereas  it  doth  now  appear  unto  us,  George  Wyndham, 
and  John  Luttman  Ellis,  Esqrs.,  the  justices  of  the  peace  above 
named,  that  the  order  above  set  forth  is,  by  reason  of  certain  errors 
therein,  and  omissions  therefrom,  invalid  according  to  law,  and 
being  advised  by  counsel  that  such  order  is  so  invalid,  we  do 
therefore  hereby  absolutely  and  irrevocably  supersede,  annul,  and 
make  void  the  said  order. 

"  Given  under  our  hands  and  seals  this  28th  day  of  April,  1848. 

''  Geoegb  Wyndham  {l.s. 
"  J.  L.  Ellis  (l.s.)" 

(a)  Reported  by  A.  Bittlestov,  Esq.,  Barruter  at- Law. 
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This  supersedeas  was  served  on  the  same  day  upon  the  defen-        BsGk 
dant^  and  a  tender  was  made  him^  but  declined^  of  a  sufficient  sum      ^  ^ 
to  cover  all  the  costs  actually  incurred  by  him  in  consequence  of        * 

the  said  first  order.  Mi$demeanor 

On  the  following  day,  the  29th  day  of  April,  Sarah  Hollist  "^^^^^^ 
made  another  complaint,  and  a  fresh  summons  was  thereupon      %^.    ^ 

issued  against  the  defendant,  requiring  him  to  appear  at  a  petty        

session  of  the  peace  holden  on  the  6th  day  of  May,  to  answer 
such  complaint  of  the  same  Sarah  Hollist,  respecting  the  same 
bastard  child.  The  justice  who  granted  the  said  summons  was  one 
of  the  justices  who  made  the  said  first  order,  and  executed  the  said 
supersedeas.  The  defendant  protested  against  the  justices  at  such 
last-mentioned  petty  sessions  having  jurisdiction  to  hear  and  adju- 
dicate upon  the  said  complaint  of  the  said  Sarah  Hollist,  against 
him,  as  there  had  already  been  a  judicial  hearing  and  adjudication 
by  a  competent  tribunal  on  the  same,  and  as  the  said  order  on  the 
1st  of  January,  touching  the  same  subject-matter,  was  still  in 
existence.  The  justices,  one  of  them  being  the  same  Mr.  Ellis, 
who  had  made  the  former  order  and  supersedeas,  and  who  had 
issued  the  last  summons,  considering  that  they  had  jurisdiction, 
made  another  order  against  the  defendant  respecting  the  said  com- 
plaint of  the  said  Sarah  Hollist,  respecting  the  said  bastard  child, 
which  said  last-mentioned  order  the  defendant  was  indicted  for 
disobeying.  A  true  copy  of  the  said  last-mentioned  order  is  here- 
unto annexed,  marked  with  the  letter  B. 

This  order  was  duly  served  upon  the  defendant  who  refused  to  Case, 
pay  under  it.  All  the  facts  were  admitted  on  the  trial,  but  it  was 
contended  on  behalf  of  the  defendant  that  the  second  order  was 
made  without  jurisdiction,  as  there  had  been  a  previous  judicial 
hearing  and  adjudication  on  the  same  subject-matter,  and  a  pre- 
vious order  made  thereon,  and  which  at  the  time  of  the  making 
of  the  second  order  had  not  been  quashed  on  appeal,  but  was  still 
in  existence.  It  was  argued  for  the  prosecution,  that  as  the  first 
order  was  an  invalid  one,  which  was  admitted  by  the  prisoner's 
counsel,  and  had  been  duly  superseded,  and  as  a  sufficient  tender 
of  all  cost  occasioned  by  it  had  been  made  to  the  defendant  before 
the  summons  for  the  second  order  was  issued,  the  justices  had 
jurisdiction  to  make  the  second  order,  notwithstanding  there  had 
been  a  former  one  on  the  same  subject-matter. 

If  the  court  should  be  of  this  opinion,  the  verdict  of  Guilty  is 
to  stand ;  if  not,  the  verdict  is  to  be  set  aside,  and  one  of  Not 
Guilty  entered. 

It  is  unnecessary  to  set  out  the  orders  referred  to  in  the  case. 

Greasy f  for  the  prisoner. — ^Whilst  the  first  order  continues  in  Creuy  for  the 
existence  no  second  order  can  be  made,  and  the  first  order,  though  prisoner, 
invalid,  is  still  in  existence.  The  supersedeas  is  a  nullity :  (ii.  v. 
Hinchcliffe,  10  Q.  B.S56;  16  L.  J.  78,  M.  0.)  A  supersedeas 
applies  only  to  warrants  of  committal  and  other  ex  parte  proceed- 
ings. There  can  be  no  supersedeas  of  a  judicial  order.  Orders  of 
removal  have  been  superseded,  but  they  are  ex  parte  warrants. 
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Rbo.        (He  referred  to  B,  ▼.  Tmvnstal,  8  Q.  B.  357  j  B,  v.  Llanhrydd, 
»•         Burr.  S.  C.  658.)      [Pabke^  B. — But  independent  of  the  super- 

*      sedeas,  the  first  order  is  bad  on  the  face  of  it,  and  a  nullity. 

MUdemennor  LoBD    DsNMAN,  C.  J. — This  question  aroso  incidentally  in  Ex 

-^^^^|^«i?flw<e  Thomas  (1  Bit.  &  Par.  New  Mag.  Cas.  170),  and  it  was 

^orS^T^  not  denied  that  a  second  order  might  be  made  if  the  first  was 

bad.]     The  fault  in  the  first  order  is,  that  the  words  '^  in  the 

presence  and  hearing  '^  were  struck  out,  so  that  all  the  evidence 
did  not  appear  to  have  been  taken  in  the  presence  of  the  putative 
father :  [R.Y.The  Duke  of  Grafton,  17  L.  J.  125,  M.  0.)  The 
order  is  therefore  invalid,  but  it  ought  to  have  been  got  rid  of  by 
certiorari  before  a  second  application  was  made ;  otherwise  the  jus* 
•  tices  would  have  to  decide  in  the  first  instance  whether  the  former 
order  was  or  was  not  invalid,  which  would  give  rise  to  great  in- 
convenience. In  truth,  upon  general  principles,  the  first  applica- 
tion to  justices  exhausts  tire  jurisdiction.  InPaley  on  Convictions, 
p.  127,  it  is  said:  ^'All  the  justices  of  each  district  are  equal  in 
authority ;  but  as  it  would  be  contrary  to  the  public  interest,  as 
well  as  indecent,  that  there  should  be  a  contest  between  different 
justices,  it  is  agreed  that  the  jurisdiction  in  any  particular  case 
attaches  in  the  first  set  of  magistrates  duly  authorized,  who  have 
possession  and  cognizance  of  the  fact,  to  the  exclusion  of  the  sepa- 
rate jurisdiction  of  all  others.  So  that  the  acts  of  any  other, 
except  in  conjunction  with  the  first,  are  not  only  void  but  such  a 
Creatj  for  the  breach  of  the  law  as  subjects  them  to  indictment ;"  and  for  that 
prisoner.  position  jB.  V.  Somsbury  (4  T.  B.  456)  is  cited.     Under  the  old 

law  the  Quarter  Sessions  and  the  Petty  Sessions  had  concurrent 
jurisdiction,  but  when  application  had  been  made  to  one  tribunal 
the  other  could  not  afterwards  be  resorted  to,  and  it  was  held  that 
Jf  a  man  was  discharged  by  one  quarter  sessions  a  subsequent  ses- 
sions could  not  make  an  order  upon  him :  {B.  v.  Tenaatt,  2  Ld. 
Raym.  1423 ;  S.  0.  Stra.  716  ;  Pridgeon's  case,  1  Bulst.  255 ;  Sir 
W.  Jones,  330 ;  jB.  v.  Smith,  2  Bulst.  342.)  In  B.  v.  Jenkin  (Cas. 
temp.  Ld.  Hardwicke,  301 ;  S.  C.  Stra.  1050 ;  2  Sess.  Oas.  161),  it 
was  held  that  justices  had  no  power  to  ''acquit^'  the  putative  father, 
but  the  above  cases  were  recognized,  and  even  there  it  was  consi- 
dered necessary  to  apply  to  quash  the  order.  None  of  these  cases 
were  referred  to  in  i2.  v.  Bucks  (18  L.  J.  113,  M.  G.)  [Pabkb, 
B. — ^Why  should  the  form  of  quashing  be  gone  through?]  Whilst 
the  order  is  in  existence  no  other  justices  can  act.  A  bad  rate, 
or  a  bad  appointment  of  overseers,  must  be  got  rid  of  by  certiorari 
before  they  can  be  treated  as  nullities  :  (72.  v.  Fordham,  11  Ad.  & 
EU.  73 :  Ba/rons  v.  Luscombe,  3  Ad.  &  Ell.  589.)  [Paekb,  B. — ^Do 
you  contend  that  even  if  the  first  order  was  quashed  on  appeal, 
there  would  be  no  jurisdiction  to  make  a  second  order  ?]  The 
argument  is,  first,  that  the  jurisdiction  is  gone  altogether :  or, 
secondly,  if  not,  that  there  is  no  jurisdiction  so  long  as  the  first 
order  continues  in  existence. 

/.  /.  Johnson,  contr^. — This  case  is  decided  by  B.  v.  Hinchcliffe, 
for  that  case  shows  that  the  justices  are  not^t^Tic^t  officio,  as  soon  as 
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they  have  exercised  their  judgment^  if  the  instrament  by  which        Rbo. 
they  express  that  judgment  is  void.     How  can  the  woman  be  de-      _  *- 

prived  of  her  remedy  by  the  circumstance  of  the  justices  making        ' 

an  invahd  order^  unless  she  is  in  circumstances  to  bear  the  expense   Mudmneanor 
of  removing  it  by  certiorari  ?    It  is  as  if  no  order  had  been  made.  "Z^^^jS?" 
It  is  stronger  than  if  the  magistrates  dismissed  the  application^  and       order. 

a  dismissal  would  not  prevent  a  new  application  :  (JS.  v.  Jenkin,        

2  Sess.  Gas.  161.)     This  point  was  admitted  in  22.  v.  Bridgman 

(15  L.  J.  44,  M.  C.) ;  R.  V.  BucTcs  (18  L.  J.  113,  M.  C.) ;  and  in 

Expwrte  Thomas  (1  Bit.  &  Par.  New  Mag.  Gas.  170).     The  Gourt 

of  Queen's  Bench  constantly  recommends  the  abandonment  of  in- 

vaUd  orders  (iJ.  v.  The  Justices  of  the  WestBiding,  2  Q.  B.  705 ;  JS.  v. 

8t.  Pancra^,  3  Q.  B.  352) ;  and  there  is  no  difference  between  an 

abandonment  and  supersedeas,  unless  the  latter  is  more  effectual.  So 

the  order  of  a  judge  may  be  abandoned  by  the  party  in  whose  favour 

it  is  made :  (Maunder  v.  Oollett,  8  G.  B.  554 ;  Wickens  v.  Oox, 

4  M.  &  W.  20;  Macdougall  v.  Nicholls,  3  Ad.  &  BU.  813.)     The  fj/^j^f^""^" 

principle  laid  down  in  Pridgeon*s  case,  B.  v.  Tenant,  and  JB.  v.  Smith,  proaecution. 

that  a  party  should  not  be  put  twice  in  peril  in  the  same  matter  is 

admitted,  but  does  not  apply ;  no  penal  consequences  could  result 

from  the  first  void  order ;  and  Barons  v.  Luscomhe,  and  JS.  v.  Ford' 

ham,  are  quite  distinguishable.     The  difference  is  between  orders 

valid  on  the  face  of  them  and  orders  invalid  on  the  face  of  them. 

The  case  of  a  poor-rate  stands  upon  wholly  different  grounds. 

[Parks,  B. — ^If  an  order  is  valid  on  the  face  of  it,  it  may  be 

enforced  until  it  is  set  aside.]     In  the  first  order  there  was  a  total 

defect  of  jurisdiction. 

Creasy,  in  reply. — The  case  of  JB.  v.  Jenhin  was  decided  upon  Kepiy. 
the  stat.  18  Eliz.  which  was  very  different  from  the  present  stat. 
7  &  8  Yict.  c.  101.  The  latter  statute  renders  a  judicial  inquiry 
before  the  justices  necessary  in  every  case.  [Parkb,  B. — But 
according  to  that  case  the  party  may  go  from  one  set  of  justices 
to  another  until  there  has  been  a  decision  on  the  merits.]  That 
matter  is  now  under  the  consideration  of  the  Gourt  of  Queen^s 
Bench  in  several  cases :  (£.  v.  The  Justices  of  Ohucester,{a)  and  22.  v. 
Blane,  1  Bit.  &  Par.  New  Mag.  Gas.  168.)  The  cases  as  to  judges^ 
orders  afford  no  analogy,  because  the  judges  have  a  generiJ,  not  a 
special,  jurisdiction. 

LoBD  Dekhan,  G.  J. — The  first  order  is  clearly  void  on  first  judgment  of 
principles;  and,  if  so,  the  second  justices  have  power  to  make  an  L«>fd  Demnaoi 
order,  and  the  disobedience  of  the  second  good  order  is  an  offence, 
of  which  the  defendant  is  properly  convicted. 

Parke,  B.^If  the  application  to  the  first  two  justices  had  been  Jadgmeot  of 
refused,  without  going  into  the  merits,  the  second  set  of  justices  Baron  Parke, 
would  certainly  have  had  jurisdiction,  for  the  jurisdiction  is  not 
confined  to  the  first  set  of  justices  to  whom  an  application  is  made, 
in  the  same  way  as  the  application  to  the  sessions  was  formerly 

(a)  This  case  has  been  since  decided ;  but  it  is  not  yet  reported.  The  oonrt  held  that  a 
second  application  might  be  made,  although  the  first  had  been  dbmissed  for  insufficient 
evidence. 
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Bbg. 

v. 

Bbisbt. 


— Disobedience 

to  a  htutardi/ 

order* 


Jod^rment  of 
Mr.  Jastioe 
PatiesoD. 


Judgment  of 
Mr.  Jastioe 
Coltman. 


Umitecl.  The  present  statute  gives  a  general  jurisdiction  to  any 
two  justices  of  the  division^  and  if  two  refuse  to  entertain  the 
application,  it  may  be  made  to  two  others,  who  may  receive  it. 
Now,  in  the  present  case,  the  first  order  is  equivalent  to  no  order. 
If  it  cannot  be  enforced  against  the  putative  father,  it  ought  not  to 
bind  the  mother.  This  is  wholly  independent  of  the  question 
which  has  been  raised  in  the  Conrt  of  Queen's  Bench,  for  this  first 
order  must  be  treated  as  a  nullity ;  and  then  the  case  is  the  same 
as  if  the  magistrates  had  drawn  up  an  order  and  refused  to  sign  it, 
or  had  refused  to  draw  up  an  order.  The  two  justices  to  whom 
the  second  application  was  made  clearly  had  jurisdiction  to  receive 
it,  and  to  that  effect  is  the  judgment  of  Mr.  Justice  Erie  in  i2.  v. 
Bucks,  Whether  that  learned  judge  was  right  in  saying  that  ^^  a 
former  decision  upon  the  merits  in  favour  of  the  putative  father 
was  an  answer  to  the  application,'^  it  is  not  necessary  now  to  decide. 
There  certainly  seems  in  that  respect  to  be  some  conflict  between 
that  case  and  12.  v.  Jenkin  (Gas.  temp.  Hardwicke,  301.)  But  this 
case  is  free  from  all  doubt. 

Pattbson,  J. — ^The  first  order  made  in  this  case  was  bad  upon 
the  face  of  it.  It  was  mere  waste  paper ;  and,  therefore,  I  think 
that  this  case  is  to  be  treated  as  if  there  had  been  no  previous 
hearing  at  all — not  as  if  the  justices  had  heard  the  case  upon  its 
merits  and  then  refused  to  make  the  order.  If  they  hear  the  case 
on  the  merits  and  then  decide  upon  the  evidence  that  the  man  is 
not  the  putative  father,  I  am  not  at  present  prepared  to  say 
whether  any  second  application  can  afterwards  be  made.  That  is 
a  question  which  has  been  argued  before  us,  and  upon  which  at 
present  I  give  no  opinion.  But  this  is  a  totally  different  question. 
It  stands  as  if  there  had  been  no  hearing  at  all ;  and  if  there  had 
been  no  hearing,  of  course  the  second  set  of  justices  had  jurisdic- 
tion, and  this  indictment  for  disobeying  their  order  is  good. 

Coltman,  J. — In  this  case  I  am  of  opinion  that  the  first 
order  is  a  nullity.  By  striking  out  certain  words  it  does  not 
appear  that  the  evidence  was  taken  in  the  presence  and  hearing  of 
the  putative  father.  That  statement  is  made  essential  by  the  Act 
of  Parliament ;  and  on  the  principles  of  the  common  law  also  the 
order  is  invalid,  and  being  invalid,  it  is,  in  my  opinion,  a  nullity  ; 
and  the  case  stands  as  if  nothing  had  been  done  by  those  justices. 

Williams,  J.,  concurred. 

Oonviction  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

May  Sbssion. 

May  10,  1849. 

(Before  Baron  Alderson.) 

Reg.  v.  Clarke,  (a) 

Rape — A  ssault 

Semhle,  that  on  a  charge  of  rape  the  jury  may  find  the  prisoner  guilty 
of  assault  wJiere,  disbelieving  that  the  prosecutrix  offered  resistance  to 
the  connection  itself,  they  have  independent  evidence  before  theni  that 
she  resisted  his  efforts  to  lay  hands  on  her  in  the  first  instance.     But 

Held,  that  they  cannot  be  asked  to  find  sv^h  a  verdict  where  they  have  no 
other  evidence  of  the  transaction  except  her  statement. 

^PHE  prisoner  was  indicted  for  a  rape. 

A  Bodkin  (for  the  prosecution,  in  opening  the  case),  put  it  to 
the  jury  that  if  they  should  be  of  opinion  that  the  evidence  was 
not  sufficiently  conclusive  of  resistance  on  the  part  of  the  prose- 
cutrix to  the  rape  itself  to  induce  them  to  find  a  verdict  against 
the  prisoner  as  to  the  full  charge,  still,  if  they  thought  that  when 
he  laid  his  hands  on  her  in  the  first  instance  it  was  against  her 
consent,  they  might  find  him  guilty  of  an  assault.  It  might  often 
happen  that  a  woman  would  resist  a  man^s  violence  at  first,  but 
that  afterwards  her  resolution  would  be  overcome  by  passion  and 
excitement,  so  that  no  such  resistance  as  is  requisite  to  be  proved 
in  a  chai*ge  of  rape  would  be  offered  to  the  commisssion  of  the  act 
itself. 

Alderson,  B. — Surely  this  is  the  crime  of  rape  or  it  is  no 
crime  at  all.  If  the  jury  think  that  she  consented  to  the  connec- 
tion, or  if  they  are  ignorant  whether  she  consented  or  not,  how 
can  they  tell  whether  she  consented  or  not  to  what  you  allege  to 
be  the  first  assault  ? 

Bodkin. — Suppose  a  man  comes  behind  a  woman  and  knocks  her 
down  and  then  has  connection  with  her  by  her  own  consent,  there 
would  be  an  assault  in  the  first  instance,  though  the  more  serious 
charge  would  of  course  not  be  sustainable. 

Alderson,  B. — That  is  a  different  case  entirely.  The  circum- 
stances there  would  negative  anything  like  consent  in  the  first 
instance  if  they  were  clearly  proved.     Here,  if  the  jury  negative 

(a)  Reported  bj  B.  0.  RoEfmsoif,  Esq.,  Barrmter-mt-Law. 
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Rbg.        resistance  to  the  rape  itself,  they  have  no  means  of  judging  whether 
*'•  or  not  she  consented  to  the  prisoner's  laying  hands  on  her  in  the 


Ropers 
Asiamii, 


first  instance. 


[Note. — ^Mr.  Pamell  has  been  kind  enough  to  furnish  me  with 
the  following  case. — Rxpobter.] 

Beo.  v.  Malpas. 

At  the  Essex  Lent  Assizes,  1849,  before  Parke,  B.,  Thomas 
Wheeler  Malpas  was  indicted  for  a  rape  upon  Ann  Posgate.  The 
prosecutrix  had  died,  since  the  alleged  commission  of  the  offence,  of 
a  fever  caught  in  the  village  where  she  was  living.  Her  deposi- 
tion was  accordingly  put  in  evidence,  and  other  evidence  was  given 
by  which  it  was  conclusively  proved  that  the  prisoner  had  had 
carnal  knowledge  of  the  prosecutrix.  It  was  shown  that  the 
prisoner  and  the  prosecutrix  had  been  walking  together  for  some 
time  before  the  offence  was  said  to  have  been  committed,  and  that 
they  remained  in  company  with  each  other  for  some  time  after  the 
connection  took  place  before  the  prosecutrix  returned  home.  But 
it  was  also  proved  by  an  eye-witness,  that  upon  the  prisoner's  be- 
ginning to  take  liberties  with  the  prosecutrix,  she  had  screamed  out 
and  offered  resistance. 

Pamell  addressed  the  jury  for  the  prisoner,  and  contended  that 
the  case  was  rather  an  aggravated  case  of  seduction  than  a  rape. 

In  summing  up,  Pabee,  B.  told  the  jury  that  if  they  thought 
the  prosecutrix  resisted  in  the  first  instance  but  afterwards  yielded 
to  the  prisoner's  embrace  under  the  influence  of  her  own  passions, 
or  his  solicitation,  they  might  find  the  prisoner  guilty  of  an 
assault. 

Bodwell  for  the  prosecution. 

Verdict — guilty  of  an  assault ;  sentence — one  yearns  imprison- 
ment and  hard  labour. 
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COURT  OP  QUEEN'S  BENCH. 

June  14,  1849. 

Reg.  v.  John  Bowjcn.  (a) 

Indictment  for  false  pretences — Omission   of  scienter — Aider  by  verdict 

—Stat,  7  Oeo.  4,  c.  64,  ss.  20,  21. 

The  omission  of  tlie  word  '*  knowingly,"  in  an  indictment  for  false  pre* 
tences,  is  no  objection  in  arrest  of  judgment;  even  if  it  would  be  on 
demurrer.  An  indictment  for  false  pretences  charged  that  J,  B,,  on, 
4'C.,  at,  ^c.,  unlawfully  did  falsely  pretend  to  H.  that  he  had  caused  a 
writ  of  right  to  be  issued  at  the  suit  of  M.  W.  {the  mother  of  the  said 
IL)  and  others  for  the  puipose  of  establishing  the  right  of  the  said 
M,  W,  and  others  to  a  certain  estate ;  and  then  requested  the  said  H, 
to  advance  the  said  J,  B,  some  money  towards  carrying  on  the  said 
action :  by  means  of  which  said  false  pretences  the  said  J,  B.  did  then 
and  th^re  unlawfully  obtain  Jrom  the  said  H,  the  sum  of  1  /.,  ^c,  with 
intent  to  cheat  and  defraud  the  said  H,  of  the  same.  Whereas  in  truth 
and  in  fact  the  said  J.  B,  had  not  and  never  has  caused  a  writ  of 
right  or  any  other  wHt  whatsoever  to  be  issued  at  the  suit  of  the  said 
M.  W,  and  others,  or  at  the  suit  of  the  said  M,  W,  alone ;  and  there 
was  then  no  action  commenced  or  to  be  carried  on,  in  which  the  said 
M.  W,  was  in  any  way  interested : 

Held,  a  good  count  after  verdict, 

Seinble,  per  Lord  Denman,  C,  J,,  that  it  would  be  good  upon  demurrer ; 
and  that  R,  v.  Henderson  (2  Moo,  (7.  C,  192),  is  wrongly  decided, 

THIS  was  an  indictment  for  false  pretences ;  of  which  the  fifth  indictment, 
count  was  as  follows  : — ''  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  John  Bowen,  on 
the  3rd  day  of  October,  in  the  third  year  of  the  reign  of  our  said 
late  sovereign  lord  William  the  Fourth,  at  the  paiish  aforesaid,  in 
the  county  aforesaid,  unlawfully  did  falsely  pretend  to  the  said 
Humphrey  Hutchings  that  he  the  said  John  Bowen  had  caused 
a  writ  of  right  to  be  issued  at  the  suit  of  the  said  Margaret  Wil- 
liams (the  mother  of  the  said  Humphrey  Hutchings)  and  others, 
for  the  purpose  of  establishing  the  right  of  her  the  said  Margaret  Fifth  connt. 
Williams  and  others  to  a  certain  estate,  to  wit,  the  Whaddon  Hall 
Estate,  and  the  said  John  Bowen  then  and  there  requested  the 
said  Humphrey  Hutchings  to  advance  him  the  said  John  Bowen 
money  towards  carrying  on  the  said  action  so  commenced  by  the 
said  writ  of  right,  by  means  of  which  said  last-mentioned  false 
pretences  the  said  John  Bowen  did  then  and  there  unlawfully 

(o)  Reported  by  A.  BrrrLKgroH,  Esq.,  Enrriiiter-At-Law. 
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Townsend  and 
Benson  for  the 
prisoner. 


Rko.        obtain  from  the  said  Humplirey  Hatchings  the  further  sum  of  IZ. 
1'  of  the  moneys  of  him  the  said  Humphrey  Hutchinsfs,  with  intent 

•JOHN     fiOWRN  M  */  ^    ' 

*'then  and  there  to  cheat  and   defraud  him  the  said  Humphrey 

False  in-etmces  Hutchings  of  the  Same.     Whereas  in  truth  and  in  fact  the  said 
"I^^iir  *'  Joli^  Bowen  had  not,  and  never  has,  caused  a  writ  of  right  or  any 

'    other  writ  whatsoever  to  be  issued  at  the  suit  of  the  said  Margaret 

Williams  and  others,  at  the  suit  of  the  said  Margaret  Williams 
alone,  or  at  the  suit  of  the  said  Margaret  Williams  jointly  with  any 
other  person  or  persons  whatsoever.  And  whereas  in  truth  and  in 
fact  there  was  then  no  action  commenced  or  to  be  carried  on  in 
which  the  said  Margaret  Williams  was  in  any  way  interested,  to  the 
great  damage  and  deception  of  the  said  Humphrey  Hutchings,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  late  King,  his  crown  and  dignity.'' 
The  trial  took  place  before  Wight  man,  J.,  at  the  summer  assizes 
for  the  county  of  Cardigan,  in  the  year  1848,  when  a  verdict  of 
guilty  was  found  upon  the  fifth  count. 

In  the  following  Michaelmas  Term  Watson  obtained  a  rule  to 
show  cause  why  that  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  or  why  the  judgment  should  not  be  arrested. 

Tomnsend  and  Benson  now  showed  cause. — 1 .  As  to  the  motion 
in  arrest  of  judgment,  the  rule  was  obtained  on  the  ground  that  the 
word  "  knowingly"  is  omitted,  and  that  therefore  the  count  is  bad 
in  law ;  but  it  is  at  all  events  good  after  verdict.  It  follows  the 
word  of  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53,  which  enacts,  "  that 
if  any  person  shall,  by  any  false  pretence,  obtain  from  any  other 
person  any  chattel,  &c.,  with  intent  to  cheat  or  defraud  any  person 
of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor." 
The  1st  stat.  33  Hen.  8,  c.  1,  used  the  words — "If  ea&y  person  or 
persons  falsely  and  deceitfully  obtain  any  money,  &c.  j"  and  30  Geo.  2, 
c.  24,  these  words — "  All-persons  who  knowingly  and  designedly,  by 
false  pretencp  or  pretences,  shall  obtain,  &c."  Then  the  last  statute 
leaves  out  those  words  "  knowijigly  and  designedly  •"  and  it  must 
be  taken  that  they  were  intentionally  omitted.  There  is  certainly 
good  reason  for  the  omission  ;  for  if  a  person  falsely  and  fraudu- 
lently states  that  which  is  not  within  his  knowledge,  he  does  as 
much  wrong  as  if  he  makes  a  statement  which  he  knows  to  be 
false.  Then  the  7  Geo.  4,  c.  64,  s.  21,  provides,  that  "where  the 
offence  charged  has  been  created  by  any  statute  or  subjected  to  a 
greater  degree  of  punishment,  or  excluded  from  the  benefit  of 
clergy  by  any  statute,  the  indictment  or  information  shall  after 
verdict  be  held  sufiicient  to  warrant  the  punishment  prescribed  by 
the  statute,  if  it  describe  the  offence  in  the  words  of  the  statute." 
Therefore  as  this  indictment  describes  the  offence  in  the  words  of 
the  statute,  the  omission  of  the  word  "  knowingly"  cannot  be  taken 
as  an  objection  in  arrest  of  judgment :  {Reg.  v.  Laiv,  2  Moo.  &  Rob. 
197;  2  Russ.  on  Crimes,  Ed.  Greaves,  115.)  In  truth  the  scienter 
is  involved  in  the  verdict  of  guilty ;  for  the  indictment  charges 
that  the  defendant  did  falsely  pretend  with  intent  to  defraud ;  and 
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after  verdict  that  ^legation  ex  vi  termini  imports  knowledge.     If        Beo. 
he  had  been  misinformed  or  mistaken,  he  might  have  shown  it  by  j^^^  bowkh 

way  of  defence.    The  case  of  Beg.  v.  Henderson  (2  Moo.  0.  C.  192  ;        

1  Car.  &  M.  328)  was  decided  upon  demurrer.  ^ahe  pramuet 

Lord  Denman,  C.  J. — ^We  think  that  there  is  great  force  in  'Z!!s^a!^^ 
your  argument.     We  will  hear  the  other  side.  

P.  Thompsony  contra. — 1.  This  count  of  the  indictment  is  bad,  Thompeon  for 
for  stating  a  false  pretence,  which  is  not  within  the  statute.  The  ***•  Crown, 
money  is  obtained  towards  carrying  on  an  action;  the  false  pretence 
which  induces  the  prosecutor  to  part  with  his  money  is  a  false  pre- 
tence that  the  prisoner  would  carry  on  an  action ;  and  to  be  within 
the  statute  the  false  pretence  must  be  of  some  existing  fact,  not 
of  something  to  be  done  in  future ;  not  a  mere  promise  for  future 
conduct :  (Bex  v.  Ooodhall,  Buss.  &  B.  461.) 

Lord  Dsnhan,  C.  J. — The  request  to  advance  money  towards 
carrying  on  the  action  is  only  a  part  of  the  narrative. 

WiGHTMAN,  J. — ^The  false  pretence  alleged  is,  that  the  defen- 
dant had  caused  a  writ  to  be  issued. 

Thompson, — Then,  secondly,  the  scienter  is  of  the  essence  of  the 
offence.  The  defendant  may  have  instructed  an  attorney  to  issue 
the  writ,  and  in  the  belief  that  those  instructions  had  been  obeyed 
might  have  made  the  statement. 

WiGHTMAN,  J. — ^But  the  7  Geo.  4,  o.  64,  s.  21,  says  that  if  the 
offence  is  stated  in  the  words  of  the  statute,  it  shall  be  held  suffi- 
cient after  verdict. 

Thompson. — ^That  statute  only  applies  to  cases  where  all  the 
material  averments  to  constitute  an  offence  are  found  in  the  in- 
dictment. In  B.  V.  Martin  (8  Ad.  &  Ell.  481),  an  indictment  for 
obtaining  goods  by  false  pretences  was  held  bad  on  error  for  not 
stating  to  whom  the  goods  belonged;  and  there  Lord  Denman,C.  J., 
said,  "  Then  is  the  defect  cured  by  verdict  ?  The  act  7  Qeo.  4, 
c.  64,  s.  21,  says,  that  after  verdict  the  indictment  shall  be  sufficient 
^  if  it  describe  the  offence  in  the  words  of  the  statute ;'  and  here 
the  indictment  does  certainly  pursue  the  words  of  the  statute.  But 
it  is  not  enough  to  state  the  offence  in  general  terms ;  the  enactment 
assumes  that  the  words  shall  be  so  employed  as  to  show  that  some 
offence  has  been  committed.  .  .  .  There  are  many  instances 
in  which,  if  merely  the  statutory  form  were  followed,  no  offence 
would  be  charged.  .  .  .  We  must  put  a  reasonable  construc- 
tion on  the  act,  and  not  go  the  length  of  holding  an  indictment 
good,  after  verdict,  which  charges  only  what  may  be  no  offence  at 
ill/^  Then  Beg.  v.  Henderson  is  precisely  in  point.  The  marginal 
note  is,  ^^  An  indictment  for  obtaining  money  under  false  pretences 
must  allege  that  the  defendant  knew  the  falsehood.  '  Falsely  and 
fraudulently '  is  not  enough.^'  The  false  pretence  there  charged 
was  that  one  of  the  two  prisoners  were  possessed  of  a  certain  sum 
of  money  ;  and  the  objection  was  taken  that  there  was  no  allega- 
tion that  the  defendants  knew  that  he  had  not  the  money,  nor  was 
it  alleged  that  they  did  knowingly  falsely  pretend.  Ghitty's  Crim. 
Law  and  B.  v.  WicJcham  (10  Ad.  &  EU.  84),  were  cited;   and  it 
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Rro.  was  said  that  his  pocket  might  have  been  picked  of  the  money 
^  without  his  knowledge  ;   npon  which  the  argument  was  stopped, 

*  and  all   the  judges   held   the  indictment  bad  for  want  of  this 

FalMe  preunea  allegation.  It  was  considered  to  be  an  essential  part  of  the 
-^If^metu  statement  of  the  offence.     In  Reg.  v.  Wickhami,  it  was  conceded 

'    by  Sir  F.  Pollock,  as  counsel  for  the  crown,  that  the  defendant's 

knowledge  ought  to  have  been  alleged,  and  that  the  words  "  falsely 
and  fraudulently'^  were  not  sufficient ;  and  in  HamUtmi  v.  The  Queen 
(9  Q.  B.  Rep.  271 ;  2  Oox  C.  0. 11),  Patteson,  J.,  in  giving  judg- 
ment,  assumes  that  the  pretence  must  be  false  to  the  knowledge 
of  the  defendant.  Lastly,  the  indictment  is  bad  for  repugnancy. 
It  avers  a  request  to  advance  money  towards  carrying  on  "  the 
said  action  so  commenced,^'  and  yet  negatives  the  existence  of 
such  an  action.    It  should  have  said,  ^^  the  said  pretended  action .'' 

LoBD  Dehman,  C.  J. — That  averment  applies  only  to  the  mis- 
representation, not  to  the  fact. 

Thompson, — In  Carter's  case  (2  East  P.  C.  c.  19,  s.  56,  p.  985), 
an  indictment  for  forging  a  bill  of  exchange  was  held  bad  because 
it  averred  that  the  bill  was  signed  by  H.  H.,  instead  of  averring 
that  it  purported  to  have  been  signed  by  him,  the  signature  being 
a  forgery.  So  it  is  bad  to  charge  the  defendant  with  forgery  of  a 
certain  writing,  whereby  A.  was  bound  to  B. ;  for  if  forged  it  could 
not  bind  :  (Hawk.  P.  C.  lib.  2,  c.  25,  s.  62,  citing  3  Mod.  104.) 

Lo£i>  Denman,  C.  J. — ^Mr.  Toumsend,  what  answer  do  you  give 
to  Reg.  V,  Henderson  ? 

Townsend  and  Benson. — That  case  was  not  much  considered, 
and  the  objection  was  taken  by  demurrer.  Assuming  that  it 
would  be  fatal  upon  demurrer,  it  is  cured  by  verdict.  The  doctrine 
of  aider  by  verdict  is  carried  to  a  great  length  in  the  recent  case 
of  R.  V.  Waters  (1  Den.  C.  C.  856 ;  3  Cox.  C.  C.  300.)  There 
the  indictment  was  clearly  bad  on  demurrer,  or  it  charged  a 
mother  with  exposing  her  child,  but  contained  no  averment  that 
the  child  was  unable  to  take  care  of  herself.  The  court,  how- 
ever, held  that  after  verdict  that  defect  was  cured ;  and  Baron 
Parke,  in  delivering  the  judgment  of  the  court,  said,  *'  In  this 
case  the  jury  could  not  have  found  the  prisoner  guilty  without 
actually  negativing  the  power  of  the  child  to  take  care  of  herself, 
and  so  to  escape  the  consequences  of  the  unlawful  act  of  the 
prisoner ;  and  consequently  after  verdict  that  fact  must  be  im- 
plied." 

WiGHTMAN,  J. — There  the  age  was  left  doubtful  by  the  indict- 
ment ;  and,  after  verdict,  it  was  held  that  it  must  be  intended  that 
the  child  was  of  tender  years ;  but  what  is  left  to  intendment 
here? 

Townsend. — ^The  knowledge  of  the  defendant  must  be  intended 
from  the  fraudulent  intent  which  is  found. 

WiQHTMAN,  J. — ^He  might  have  given  instructions  for  issuing 
the  writ,  which  had  not  been  complied  with. 

Townsend. — In  Rex  v.  Airey  (2  East,  30),  objection  was  taken 
by  writ  of  error  to  an  indictment  that  it  nowhere  alleged  that  the 
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defendant  "  did  falsely  pretend ;"  but  it  was  held  that  after  verdict        Bbo. 
"  falsely^'  must  be  intended.     In  Hamilton  v.  The  Queen,  Pat-  j^^  bowef. 

teson^  J.  seemed  to  think  that  the  stat.  7  Oeo.  4,  c.  64,  s.  21,        

removed  all  the  objections  taken  in  that  case.  ^o^  prHemcti 

Lord  Dbnman,  C.  J. — It  is  difficult,  after   the  case  of  Beg.  "Zf^^JJJT* 

V.  Henderson,  before  the  fifteen  judges,  to  say  that  *'  knowingly"        

is  not  a  necessary  part  of  the  statement  of  the  offence. 

Tovmsend, — It  is  submitted  that  that  case  was  decided  without 
much  consideration,  and  without  reference  to  the  previous  statutes ; 
which  lead  to  the  inference  that  the  word  "  knowingly'^  was  pur- 
posely omitted  from  the  last  statute.  The  case  of  R.  v.  Philpotts 
(1  Car.  &  Eir.  112),  was  decided  at  Nisi  Prius  upon  the  authority 
of  Eeg,  V.  Henderson,  and  before  verdict. 

WiOHTMAN,  J. — I  cannot  help  feeling  that  this  indictment 
might  be  proved,  though  the  defendant  did  not  know  that  the 
pretence  was  false. 

Townsend. — ^According  to  B.  v.  Waters,  after  verdict,  the  court 
must  intend  that  which  is  necessary  to  justify  the  verdict. 

Lord  Denman,  0.  J. — ^And  I  think  cases  may  be  put,  where 
the  offence  would  be  committed  without  knowledge  that  the  pre- 
tence was  false.  If  A.  tells  B.  to  go  and  obtain  20Z.  from  C.  by 
stating  that  A.  had  done  a  certain  act,  and  B.  upon  a  promise  from  Thompson  for 
A.  that  he  shall  have  20s.  out  of  the  20Z.  goes,  and  with  intent  to  ^^*  ^™''°- 
defraud  C.  of  his  money,  makes  a  false  statement  and  obtains  the 
money,  is  he  not  guilty  of  obtaining  money  by  false  pretences, 
though  he  did  not  know  the  statement  to  be  false  f 

Townsend. — ^The  mischief  is  the  same,  whether  the  false  state- 
ment is  made  by  one  who  knows  it  to  be  false,  or  one  who  does 
not  know  whether  it  is  false  or  true :  {Haycraft  v.  Orea^,  per 
Lord  Kenyon,  C.  J.,  2  East,  103.)  The  other  objections  made  to 
this  indictment  have  been  answered  by  the  court.  As  to  the 
new  trial,  it  can  only  be  granted  on  payment  of  costs. 

Thompson. — The  scienter  is  a  necessary  ingredient  of  the  offence ; 
and  the  omission  to  state  it,  therefore,  is  not  cured  by  the  verdict. 
The  uniform  practice,  since  the  last  statute  as  well  as  before,  has 
been  to  insert  the  word  "  knowingly.''  Bex  v.  Airey  is  quite  dis- 
tinguishable. The  words  "  by  which  false  pretences''  were  in  the 
indictment,  and  the  objection  was,  that  there  was  no  averment  that 
the  defendant  falsely  pretended. 

Lord    Dsnman,    C.    J. — This  question    has  now  been  fully  jodgmoDt  of 
discussed  ;  and  it  appears  to  me  that  the  5th  count,  upon  which  Lord  Deomao, 
the  defendant  was  convicted,  is  good  after  verdict.     After  verdict  ^'^' 
it  is  found  to  contain  all  the  averments  which  appear  in  the  statute ; 
I  know  that  it  is  said  in  some  cases  that  to  follow  the  words  of 
the  statute  alone  is  not  enough ;  but  if  the  statute  uses  such  words 
as  are  sufficient  to  describe  the  offence,  then  surely  it  must  be 
enough  to  follow  those  words  in  the  indictment ;  and  during  the 
argument  I  put  a  case  in  which  a  man  might  unknowingly,  that 
is  without  knowing  the  statement  to  be  false,  commit  an  offence 
within  this  statute,  if  he  intended  to  cheat  another  of  his  money. 
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Wigbtman,  J. 


Rko.        I  have  certainly  felt  great  difficulty  in  saying  this  after  the 
Jo     Bo     H  ^®^^s^^^  i^  ^^'  ^'   Henderson,  but  there  does  seem  to  me  to 

'  have  been  something  like  an  oversight  upon  that  occasion.     It 

FaUe  pr€ieHee$  does  not  appear  that  any  reference  was  made  to  the  circum- 
"^f^^^*   stance  that  the  term  '*  knowingly^'  is  omitted  from  the  present 

*    statute,  though  it  was  contained  in  the  former  one.     But  further, 

that  case  waa  decided  upon  demurrer,  and  not  after  verdict.  I 
confess,  however,  that  it  seems  to  me,  upon  an  examination  of 
the  statutes,  that  we  must  give  effect  to  the  language  of  the 
clause,  upon  which  this  indictment  is  framed;  and  I  therefore 
think  it  good.  As  to  the  new  trial,  my  brother  Wightman  is  not 
satisfied  with  the  manner  in  which  the  case  was  disposed  of,  and 
there  will  therefore  be  a  new  trial  on  payment  of  costs. 

WiQHTMAN,  J. — I  am  of  the  same  opinion  as  to  the  motion  in 
arrest  of  judgment.  I  understand  the  case  of  Reg.  v.  Henderson 
to  have  decided  that  on  demurrer  the  word  "  knowingly^'  ought 
to  appear;  but  this  is  a  motion  in  arrest  of  judgement,  and  there 
are  many  defects,  which  would  be  fatal  on  demurrer,  which  never- 
theless cannot  be  taken  advantage  of  after  verdict ;  and  I  take  it 
that  if  an  offence  at  all  is  charged  by  the  indictment,  that  is  suffi- 
cient after  verdict.  Now  here  the  precise  terms  of  the  act  are 
pursued :  "  if  any  person  shall  by  any  false  pretence  obtain,'' — not 
using,  as  the  former  statute  did,  the  term  "  knowingly.''  Now  the 
act  for  curing  defects  after  verdict,  7  Geo.  4,  c.  64,  s.  21,  expressly 
says  that  the  indictment  shall  after  verdict  be  held  sufficient  ^'  If 
it  describe  the  offence  in  the  words  of  the  statute."  Therefore 
the  question  is  whether  the  5th  count  shows  any  crime ;  and  I 
think  that  it  does  prima  fade  show  an  offence  within  the  terms  of 
the  act  of  Parliament,  although  if 'Beg.  v.  Henderson  be  good  law, 
it  may  show  it  defectively.  Then  Beg.  v.  Waters  points  out  the 
distinction  between  an  indictment  showing  no  crime,  and  one 
stating  a  crime  defectively ;  and  I  think  this  falls  within  the  latter 
class  of  cases.  If  that  be  so,  but  it  was  still  necessary  to  prove 
that  the  false  pretence  was  knowingly  made  in  order  to  justify  the 
verdict,  then,  according  to  Beg,  v.  Waters,  after  verdict  that  fact 
must  be  implied.  For  these  reasons  I  am  of  opinion  that  this 
count  is  good  after  verdict,  though  if  Beg,  v.  Henderson  be  rightly 
decided,  upon  which  I  give  no  opinion,  it  would  have  been  bad 
upon  demurrer. 

Buls  in  arrest  of  judgment  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

May  24,  1849. 

Rho.  17.  Maey  Ann  Newton,  (a) 

P^'octice — Jury, 

The  propriety  of  discharging  the  jury  in  a  criminal  case^  upon  the  ground 
of  their  being  unable  to  agree  is  a  matter  within  the  discretion  of  the 
judge. 

The  trial  of  an  indictment  for  murder  was  concluded  in  the  middle  of 
Thursday,  The  jury  retired  to  consider  their  verdict,  and,  being  unahU  to 
agree,  were  locked  up  for  the  night.  On  FHday  morning  they  came  into 
court,  and  stated  that  they  were  equally  divided,  and  that  it  was  impossible 
that  they  should  agree.  All  the  other  business  of  the  assizes  was  orer;  and 
the  duty  of  the  judge  required  him  to  go  to  the  next  town  on  the 
circuit. 

Held,  that  under  these  circumstances,  he  was  justified  in  discharging  the 
jury, 

Semble,  if  the  discharge  of  the  jury  was  wrong,  it  would  not  have  entitled  the 
prisoner  to  he  discharged  upon  habeas  corpus. 

HUDDLESTON  had  obtained  a  rule  to  show  cause  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring  up  the  body 
of  Mary  Ann  Newton,  now  a  prisoner  in  custody  in  the  gaol  at 
Shrewsbury,  under  a  justice's  warrant  of  commitment,  upon  a 
charge  of  murder.  The  affidavits  stated  that  the  prisoner  was 
placed  upon  her  trial  for  murder  at  the  last  Shrewsbury  Assizes  ; 
that  the  trial  began  on  Wednesday,  the  21st  of  March,  and  was 
adjourned  to  the  following  day,  when  the  learned  judge  summed 
up  the  evidence,  and  the  jury,  about  two  o'clock,  retired  to  con- 
sider their  verdict.  They  were  unable  to  agree,  and  were  locked 
up  all  night.  On  the  Friday  morning,  at  eight  o'clock,  they  came 
into  court,  and  stated  to  the  judge  that  they  were  equally  divided, 
and  that  it  was  quite  impossible  that  they  should  agree ;  and  he 
then  discharged  them.  It  was  admitted  that  this  was  the  last  case 
to  be  disposed  of  at  the  assises ;  and  that  that  Friday  was  the 
commission  day  at  Hereford,  the  next  town  on  the  circuit,  where 
the  presence  of  the  judge  was  required. 

Sir  John  Jervis  {Attorney ^General),  with  whom  was   Weleby,  The  Attorney- 
showed  cause. — The  practice  in  criminal  as  in  civil  cases,  in  this  General  for  tb* 
respect,  must  depend  upon  the  real  justice  of  each  particular  case.  ^'®'^- 
K  the  judge  finds  that  there  is  no  reasonable  expectation  of  the 
jury  coming  to  an  agreement,  he  may  discharge  them.     Some  of 
the  older  authorities  cannot  now  be  sustained;  for  in  some  of  them 

(a)  Reported  by  A.  Bittueston,  Esq.>  BarrUter-at-Law^ 
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it  is  certainly  said  that  in  a*  criminal  case  affecting  life  or  member 
the  jury  cannot  be  discharged  nntil  they  have  given  a  verdict  (Co. 
Litt.  227,  b, ;  OJiadwick  v.  Hughes,  Uarth.  465) ;  but  there  are 
also  cases  the  other  way  {Ferraris  case,  T.  Baym.  84 ;  Doctor  & 
Stud.  p.  52) ;  and  that  notion  is  now  exploded,  and  has  been  so 
considered  in  many  more  recent  authorities  {Whitbread's  case,  7 
St.  Tr.  311  j  2  Hale's  P.  0.  c.  41,  pp.  293-4) ;  and  in  Kinlock's 
case  (Post.  Cr.  L.  16),  the  matter  was  very  much  considered ;  and 
the  discretion  of  the  judge  in  each  case  distinctly  recogpiized  (a). 

(a)  The  learned  counsel  read  the  whole  of  Mr.  Jnstioe  Foster's  jadgment,  from  which  the 
following  passages  are  extracted: — **Tbis  case  batb  been  yery  well  argned  at  the  bar ;  bnt  the 
counsel  on  both  sides  went  into  the  general  question,  touching  the  power  of  the  court  to  dis- 
charge juries  sworn  and  charged  in  capital  casesi  further  than  I  think  was  necessarj.  The 
general  question  is  a  point  of  great  difficulty,  and  of  mighty  importance ;  and  I  take  it  to  be 
one  of  those  questions  which  are  not  capable  of  being  determined  by  any  general  rule  that  hath 
hitherto  been  laid  down,  or  possibly  ever  may  be.  For  I  think  it  is  impossible  to  fix  upon 
any  single  rule  which  can  be  made  to  govern  the  infinite  Tariety  of  cases  which  may  come 
under  this  general  question,  without  manifest  absurdity ;  and*  in  some  instauoeSi  without  the 
highest  injustice.  I  therefore  choose  to  consider  the  present  question  singly,  as  it  standeth 
upon  the  record,  and  to  throw  out  of  it  every  consideration  that  is  foreign  to  it ;  and  possibly, 
by  so  doing,  most  of  the  objections  which  have  been  made  in  the  present  case  may  receive  this 
short  answer — That  they  are  levelled  at  an  improper  exercise  of  the  power,  but  do  not  touch 
the  present  case.  The  question,  therefore,  is  not  whether  a  jury  may  be  dischaiged  after  evi- 
dence given,  in  order  to  the  preferring  a  new  indictment  better  suited  to  the  nature  of  the 
case  ;  where,  through  the  ignorance  or  collusion  of  the  officer,  or  the  mistake  of  the  prose 
cutor,  the  fact  laid  varieth  from  the  real  fact,  or  cometh  short  of  it  in  point  of  guilt.  This 
warfrequently  done  before  the  revolution,  and  in  one  or  two  instances  since :  (Kel.  26,  52 ; 
Comb.  401.)  But  this  is  not  the  present  question.  Nor  is  the  present  question  whether  the 
court  may  discharge  a  jury  sworn  and  charged,  where  undue  practices  appear  to  have  been 
nsed  to  keep  material  witnesses  out  of  the  way ;  or  where  such  witnesses  have  been  prevented 
by  budden  and  unforeseen  accidents :  (1  Vent.  G9.)  This  likewise  is  not  the  queetion,  and  I 
give  no  opinion  on  it ;  only  let  it  be  remembered  that  Lord  Chief  Justice  Hale  (2  Hale,  295| 
296,  297,)  justifieth  this  practice,  which  he  saith  prevailed  in  bis  time,  and  had  long  prevailed, 
by  strong  arguments  drawn  from  the  ends  of  government,  and  the  demands  of  public  justice. 
Nor  is  it  now  a  question,  nor,  I  hope,  will  it  ever  be  a  question  again,  whether,  in  a  capital 
case  the  court  may  in  their  discretion,  discharge  a  jury  after  evidence  given  and  concluded  on 
the  part  of  the  crown,  merely  for  want  of  snfficient  evidence  to  convict  ;  and  in  order  to  bring 
the  prisoner  to  a  second  trial,  when  the  crown  may  be  better  prepared.  This  was  done  in  the 
case  of  Whilbread  and  Fenicick  (2  St  Tr.  827,  828),  and  it  was  certainly  a  meet  unjnstifi* 
able  proceeding.  I  hope  it  will  never  be  drawn  into  example.  It  seems  that  an  opinion  did 
once  prevail,  that  a  jury  once  sworn  and  charged  in  any  criminal  case  whatsoever,  could  not  be 
discharged  without  giving  a  verdict ;" but  this  opinion  is  exploded  in  Fcrrar^g  case  (Raym. 
84),  and  it  is  there  called  a  common  tradition^  which  had  been  held  by  many  learned  in  the 
law.  My  Lord  Coke  was  one  of  those  learned  men  who  gave  in  -lo  this  tradition,  as  far,  at 
least,  as  concerneth  capital  cases ;  and  he  layeih  down  the  rule  in  very  general  terms,  in  the  pas- 
sages which  have  been  cited  on  behalf  of  the  prisoners  from  his  1st  and  3rd  Institutes:  (I 
Inst.  227,  6.;  3  Inst  110.)  The  same  rule  is  laid  down  in  Hale's  Summary  of  the  Pleas 
of  the  Crown  (p.  267) ;  a  very  faulty  incorrect  piece,  never  revised  by  him,  nor  intended  for 
the  press.  But,  as  his  lordship,  in  his  History  of  the  Pleas  of  the  Crown,  justifieth  the  o<xi- 
trary  practice,  his  authority  is  clearly  on  the  other  side  of  the  question :  and  his  authority  ia 
the  more  to  be  regarded,  because  he  had  seen  an>i  well  considered  the  passages  cited  from 
Lord  Coke ;  though  I  believe  the  rule  as  it  standeth,  in  his  summary,  hath  contributed  not  a 
little  to  the  confirming  many  people  in  Cuke's  opinion.  Another  c«se,  which  I  take  to  be  an 
exception  to  the  general  rule  contended  for  on  behalf  of  the  prisoners,  is,  when  by  the  indnl* 
gence  of  the  court,  and  the  consent  of  the  Attorney-GeHeral,  the  trial  of  the  issue  goeth  off 
after  the  jury  sworn  and  charged ;  in  order  to  entitle  the  prisoner  to  some  advantage  in  point 
of  defence,  which  in  the  rigour  of  the  law  he  could  not  otherwise  be  entitled  to.  And  this,  I 
apprehend,  appeareth  fit>m  the  case  of  Bookwood  {4  St.  Tr.  649),  which  also  was  cited  at  the 
bar.  In  that  case  the  jury  was  sworn  and  charged,  and  the  indictment  opened  by  the  king's 
Counsel.  The  prisoner's  counsel  then  offered  some  exceptions  to  the  indictment,  apprehend- 
ing, as  they  said,  that  since  the  act  of  7  King  Will,  declareth  that  the  exceptions  therein 
mentioned  shall  not  be  taken  after  evidence  given,  the  prisoner,  by  a  favourable  construction 
of  the  act,  bad  liberty  to  take  exceptions  anytime  before  evidence.    The  court  was  unanimousl/ 
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Seyeral  cases^  in  which  juries  have  been  discharged^  are  collected 
in  Chitty's  Bum^s  Justice)  tit.  Jurors*  B,  v.  Chmld^  where  a 
juryman  was  taken  ill^  and  died.  [C!oLSBiDa£,  J. — I  recollect  a 
case  of  murder  tried  on  the  Western  Circuity  by  Best^  0.  J. ;  a 
juryman  was  taken  ill^  after  one  or  two  witnesses  had  been 
examined,  and  it  being  found  that  he  could  not  return,  a  new 
juryman  was  sworn,  and  the  evidence  retaken.  Afterwards  objec- 
tion was  made  to  that  course ;  but  the  objection  was  not  sustained.] 
In  a  case  of  murder  at  Coventry,  about  two  years  since,  Colbman, 
J.,  discharged  a  jury  under  circumstances  similar  to  the  present, 
and  the  prisoner  was  again  tried  at  the  following  assizes,  and  then 
acquitted.  So,  in  GobbeWs  case  (3  Burn's  Just.  974,  Chitty's  J5d, 
1845),  Lord  Teuterden  discharged  the  jury.  [Lord  Denman, 
C  J. — ^When  I  was  common  serjeant,  I  tried  a  case,  in  which  the 
jury  could  not  agree ;  I  remained  all  night  to  receive  the  verdict, 
and  on  the  tollowing  day  consulted  Lord  Tenterden,  who  gave  his 
opinion  that  it  was  competent  to  me  to  discharge  the  jury,  and  I 
accordingly  discharged  them.]  if  the  jury  are  taken  to  the  border 
of  the  county,  then,  as  soon  as  the  judge  gets  into  the  next  county, 
the  jury  would  be  discharged  as  a  matter  of  course.  {Lobb 
Dekman,  C.  J. — How  is  the  warrant  of  commitment  got  rid  of  ? 
CoLERinoE,  J.  ^^  When  the  motion  was  made  I  suggested  this 
difficulty,  that  the  earlier  part  of  the  Habeas  Corpus  Act 
(31  Car.  2,  c.  2,)  could  not  apply  to  this  case ;  and  that  if  any 
clause  applied,  it  was  the  7th  j  but  then  the  7th  does  not  apply  ^i^^  Attomeyw 
until  after  two  assizes  have  passed  from  the  date  of  commitment*  General  for  tb« 
The  answer  was,  that  having  been  put  upon  her  trial,  and  the  jury  Crown, 
having  been  improperly  dismissed,  she  was  discharged  by  due 
course  of  law.]  The  gaoler  would  return  the  commitment; 
and  though  it  appeared  that  there  had  been  an  intermediate  gaol 

of  opinion^  that  the  priifoner*8  counsel  had  lapsed  tbeir  time  fur  taking  anj  exceptions  al  all : 
tliat  the  proper  time  for  taking  exceptions  is  before  itfsoe  Joined}  or  at  least  before  the  jury 
swon.  And  jet  it  being  a  case  of  life^  and  on  a  new  Act  uf  Parliament,  the  court  did  agree 
that,  in  that  inntanoe  only,  the  coansel  should  be  at  liberijr,  with  the  consent  of  the  Auoruey- 
General,  to  take  their  exceptions;  confining  themselves  to  the  ezcei»tioiis  meBiimied  in  the 
act^  of  which  they  could  not  haye  the  benefit  in  arrest  of  judgmvtit.  The  priaouer^s  cuuusel 
tledined  to  eater  into  their  exceptions  Hn<ler  that  restriction,  and  so  the  trial  went  on,  but 
had  ezceptlonB  un4er  the  restrictions  of  that  act  been  taken  and  allowed,  tlie  indictmeut  mast 
have  been  quashed ;  and  the  jury  then  swurn  and  chained  must  liave  been  discharged  wiihuut 
giving  a  verdict.  Lird  Chief  Justice  Holt  did  not  come  readily  into  the  ezpeaient  proposed 
by  I  be  rest  of  the  judges,  of  letting  the  prisoner's  counsel  ints  their  exceptions,  even  with  iha 
consent  of  the  Attorn^General,  aud  in  the  oonclusiou  deolareth  that  the  attorney  could  nut 
oonsent  to  it,  uml$tt  he  woM  aUo  tonamU  io  ^Kgekarye  the  jury.  Upon  the  whole,  mjr 
opinion  i»  that  all  general  rules  touching  the  administration  of  justice  must  be  so  understood 
as  to  be  made  oonsisteat  with  the  fundamental  principles  of  justice;  and,  consequently,  all 
cases  whore  a  strict  adhereace  to  the  rule  would  cUsh  with  those  fundamental  principles  ars 
to  be  considered  as  so  many  exceptions  to  it.  The  cases  I  have  mentioned,  and  many  others 
which  might  be  mentioned,  are  exceptions  to  the  general  rule  insbted  on  on  behalf  of  the  pri- 
aoBers.  The  case  at  Var  is,  I  think,  an  exception  to  that  rule ;  and,  at  the  same  time,  staudeth 
dear  of  the  inconveniences  mentioned  by  the  prisoner's  couusel.  The  discharging  the  jury  in 
thui  case  was  not  a  strain  on  the  prerogative :  it  was  not  done  to  the  prejudice  of  the  prbouers; 
on  the  contrary,  it  was  intended  as  a  favour  to  them.  In  that  light  1  say  it  was  tMinstdered  by 
the  court ;  in  that  light  it  was  considered  by  the  prisoners  and  their  couni>el,  and  accoidingly 
they  pn^yed  it ;  and  in  that  light  Mr.  Attorney-General,  with  his  usual  candour,  consented  to 
it.  And  in  that  light  1  know  of  uo  objection  m  poici  of  law  or  reasoB  to  iu  And,  therefore^ 
1  am  «f  opinioB  th«t  judgseat  ought  not  to  he  arre;ited.'* 
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Rko.        delivery^  thas  would  not  entitle  the  prisoner  to  be  discharged ; 
^'  because  the  Habeas  Corpus  Act  does  not  give  that  right  till  after 

'     a  second  assize  has  passed.     But^  further^  it  is  said^  an  abortive 

Praetie&--    trial  has  taken  place ;  there  is,  however,  no  record  of  any  trial ;  no 
Duchargmg   judgment  either  of  conviction  or  acquittal.     It  must  be  admitted 

Jl!!?l  that  if  one  of  the  jury  dies  during  the  trial,  another  jury  may  be 
sworu  to  try  the  prisoner ;  but' the  judge  cannot  be  driven  to  make 
a  juryman  sit  in  the  box  until  he  dies  ;  he  must,  therefore,  judge 
when  the  proper  time  has  arrived  for  discharging  the  jury ;  and 
his  decision  cannot  be  reviewed.  It  is  difficult  to  see  how  it  could 
ever  be  made  the  ground  of  a  motion  in  arrest  of  judgment,  as  in 
Kinloch's  case ;  for,  upon  that  motion,  the  parties  would  be  con- 
fined to  matter  appearing  on  the  record ;  and  the  fact  of  the  dis- 
charge of  the  jury  would  never  appear.  [Coubeidqb,  J. — I  think 
that  is  an  argument  against  yourself  j  because  the  greater  the 
difficulty  of  raising  the  question,  whether  the  judge  has  properly 
exercised  his  discretion,  supposing  it  to  exist,  the  less  probable  is 
it  that  in  a  matter  so  important,  the  discretion  should  exist  at  all.] 
The  necessity  of  exercising  a  discretion  is  forced  upon  him.  Old 
practices  cannot  be  much  relied  on ;  for  formerly  in  criminal  courts 
there  was  only  one  indictment  against  all  the  prisoners.  [Lord 
Dekman,  C.  J. — Yes ;  and  the  jury,  at  the  end  of  the  day,  retired 
and  considered  all  the  cases  which  they  had  heard  during  the  day ; 
and  then  gave  all  the  verdicts  in  the  different  cases  together.]  In 
the  present  case  the  learned  judge  had  but  two  courses  to  pursue ; 
either  to  discharge  the  jury,  or  to  take  them  to  the  border  of  the 
county,  where  they  would  be  discharged  by  the  effect  of  the  judge 
leaving  the  jurisdiction.  In  Oonway  and  Lynch  v.  The  Queen  (7 
Ir.  Law  Rep.  1 49,)  the  question  was  raised  by  a  plea,  which  stated 
Tbe  Attoroej-  circumstances  different  from  those  existing  in  the  present  case. 
General  for  the  ^he  following  is  the  marginal  note  of  that  case : — "  A  jury  charged 
with  the  trial  of  pei-sons  indicted  with  a  capital  offence  having 
remained  enclosed  for  a  considerable  time  to  consider  their  verdict, 
returned  into  court,  and  intimated  to  the  judge  that  there  was  no 
likelihood  of  their  agreeing,  who  thereupon  discharged  them  with- 
out consent,  and  without  objection  on  the  part  of  the  prisoners,  or 
of  the  crown,  and  without  any  fatality  having  occurred,  and 
remanded  the  prisoners.  The  prisoners  being  again  indicted  at 
the  following  assizes  for  the  same  offence,  put  in  pleas  in  the  nature 
of  jpleaspuis  da/rrein  continuance.  The  crown  replied,  and  the  pri- 
soners demurred  to  the  replication.  Held,  that  the  demurrer 
should  have  been  allowed,  and  that  the  judge  had  no  discretion  to 
discharge  the  jury,  unless  a  case  of  evident  necessity  had  existed. 
Held,  also,  that  if  such  necessity  existed,  an  entry  of  the  facts 
establishing  such  necessity  should  have  been  on  the  record.'' 
(Crampton,  J.,  dissentiente.) 

CoLEBiDOE,  J. — In  Bex  v.  Edwards  (4  Taunt,  309;  Buss.  & 
By.  224),  which  was  a  capital  case,  the  jury  were  discharged  on 
account  of  the  illness  of  a  juryman ;  and  Blackstone  (4  Comm. 
360),  excepts  "  cases  of  evident  necessity.'' 
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Sir  John  Jervis. — ^All  the  cases  are  collected  in  Chitty^s  Barnes        Kbo. 
Justice^  tit.  Jurors.  Hbwtoh. 

Huddleston,  contri. — ^It  is  admitted  that  there  are  exceptions  to        

the  general  rule,  which  is  laid  down  with  the  utmost  distinctness     Ptaoioe-^ 
in  many  cases,  and  in  nearly  all  the  text  books  of  authority.     In    ''^"J*^^^ 

1  Inst.  227  b,  it  is  said,  ^^  a  jury  sworn  and  charged  in  a  case  of       .' 

life  or  member  cannot  be  discharged  by  the  court  or  any  other,  but 
they  ought  to  give  a  verdict/'  and  in  3  Inst.  110,  "  to  speak  it 
here,  once  for  all,  if  a  person  be  indicted  for  treason,  or  of  felony, 
or  larceny,  and  plead  not  guilty,  and  thereupon  a  jury  is  returned 
and  sworn,  their  verdict  must  be  received,  and  they  cannot  be  dis- 
charged.'^'  To  the  same  effect  is  2  Hawk.  P.  C.  c.  47,  s.  1 ;  Hale's 
Summary  of  the  Pleas  of  the  Crown,  Verdict,  267  ;  Viner's  Ab. 
Trial,  X.  E.  4 ;  Bac.  Abr.  Juries,  Gr.  576  ;  Trials  per  Pais,  c.  12, 
p.  252  ;  Chadwick  v.  Hughes  (Garth.  465).  In  Kinloch's  case,  Mr. 
Justice  Foster  calls  in  question  the  authority  of  Ohadwich  v.  Hughes y 
and  treats  it  as  an  extra*judicial  opinion.  The  attention  of  that 
learned  judge  was  not  drawn  to  the  case  of  JR.  v.  8ega/r  (Comb. 
401),  in  which  the  same  question  was  raised  two  years  before. 
Further,  Chadwick  v.  Hughes  was  decided  in  1698,  long  after 
Ferraris  case  (T.  Baym.  84),  which  was  decided  in  1634,  but  to 
which  Mr.  Justice  Foster  refers  as  having  destroyed  the  common 
tradition  amongst  lawyers  upon  this  subject.  [Golebidgs,  J.^* 
In  R.  V.  Segar,  the  jury  were  discharged  without  giving  a  verdict ; 
upon  that  thei;e  seems  to  have  been  no  difference  of  opinion 
amongst  the  judges,  but  a  query  is  added  by  the  reporter.  Lord 
DsNMAN,  C.  J. — And  Comberbach  is  not  a  reporter  of  great  an-  Haddleston  for 
thority .]  Further,  in  KinlocVs  case,  the  general  rule  was  not  dis-  the  priBoner. 
puted,  but  the  judgment  proceeded  upon  the  ground  that  that 
case  was  an  exception ;  and  Sir  Martin  Wright,  dissenting  from 
that  judgment  said,  "  he  thought  it  safer  to  adhere  to  the  rule  of 
law,  which  is  clearly  laid  down  by  Lord  Coke,  than  upon  any 
account  to  establish  a  power  in  judges,  which  it  is  admitted  hath 
been  grossly  abused,  and  may  be  so  again.''  In  the  Eighth  Be* 
port  of  the  Criminal  Law  Commissioners,  p.  155,  s.  9,  art.  7,  the 
stune  general  rule  is  stated ;  and  the  notion  of  the  judge  having  a 
general  discretion  to  exercise  as  to  the  time  at  which  he  may  pro- 
perly discharge  the  jury,  is  also  contradicted  by  the  old  practice 
of  takiug  the  jury  to  the  border  of  the  county.  (1  Chitt.  Cr.  Law, 
634 ;  Burn's  Justice,  tit.  "  Juror,"  citing  2  Hale,  297 ;  Trials  per 
Pais,  274, 285 ;  and  Morris  v.  Davis,  8  Oar.  &  P.  427.)  In  Lard 
Delamer^s  case  (11  St.  Tr.  510),  the  jury  were  not  allowed  to 
separate ;  and  Herbert,  C.  J.,  fully  recognized  the  doctrine  laid 
down  by  Lord  Coke.  But  there  are  certain  well  recognized  ex« 
captions  to  that  rule,  and  those  exceptions  exist  only  in  cases  of 
evident  necessity  :  (4  Blac.  Com.  360.)  If,  for  instance,  the  pri« 
soner  or  a  juryman  dies  or  is  taken  ill,  or  if  the  prisoner  requests 
it,  in  order  to  enable  him  to  make  another  defence,  the  judge  may 
discharge  the  jury;  but  excepting  in  such  cases  he  has  no  discretion. 
Bookwood's  case  (4  St.  Tr.  649),   at  the  most,  only  shows  an 
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opinion  of  the  judges  that  at  the  prisoner's  request^  and  for  his 
advantage^  and  with  the  consent  of  the  crown^  the  jury  might  be 
discharged  without  giving  a  verdict :  B.  v.  Oould  (Toml.  Law 
Diet,  tfury,  8),  where  the  discharge  of  the  jury  was  rendered 
necessaiy  by  the  death  of  a  juryman  :  B.  v.  Edwards  (4  Taunt. 
809  ;  Kuss.  &  By.  224;  and  8  Camp.  207,  n.);  and  B.  v.  Scalbert  (2 
Leach  G.  L.  620,  706),  where  a  juryman  was  rendered  incapable 
by  iUness ;  B,  v.  Elizabeth  Meadows  (Fost.  G.  L.  76) ;  and  B.  v. 
Stevenson  (2  Leach  G.  L.  546),  in  which  cases  the  prisoner  was 
taken  ill :  (JR.  v.  Streek,  2  Gar.  &  P.  418.)  [PArrBSON,  J.— The 
death  of  a  juryman,  or  of  the  prisoner,  is  a  case  of  necessity ;  but 
not  the  illness  of  either.]  None  of  these  cases  go  the  length  of 
deciding  that  the  judge  has  any  discretion  as  to  what  is  a  reason* 
able  length  of  time  for  keeping  the  jury  together,  or  that  the 
termination  of  the  assizes  at  the  town  where  the  trial  takes  place 
is  such  a  case  of  evident  necessity  as  to  justify  the  discharge  of  a 
jury.  A  case  occurred  at  Stafford  some  years  ago,  which  occupied 
ten  days,  and  Erskine,  J»,  who  tried  it,  was  prevented  from  ap« 

gearing  either  at  Shrewsbury  or  Hereford.  The  passage  cited 
■om  Ferrar's  case  (Sir  T.  Kaym.  84),  is  a  mere  dictum,  and  it  is 
doubtful  whether  that  was  a  capital  case*  Indeed,  Hawkins  (lib.  2> 
c.  47,  s.  1),  quotes  it  as  a  case  of  an  inferior  offence.  The  cases 
of  juries  being  discharged  inKelinge's  Reports  (pp.  26,  52),  were 
decided  before  the  Revolution,  and  by  the  same  judges  who  decided 
Whitbread's  case.  In  Whitbread's  case  (2  St.  Ir.  827),  it  was  held 
that  the  jury  might  be  discharged  in  order  to  enable  the  crown  to 
get  more  evidence,  which  is  condemned  in  KinlocVs  case,  and  cer- 
tainly would  not  be  sustained  now.  In  £.  v.  Stolees  (6  Car.  &  P* 
151),  the  jury  were  discharged. at  the  request  of  the  prisoner's 
Hnddleston  for  counsel.  In  JS.  V.  Wardell  (Gar.  &  M.  647),  although  one  of  the 
the  pritoDflr.  j^jy  ^^g  ^  ng^r  relation  of  the  prisoner,  Erskine,  J.,  and  Tindal> 
G.  J.,  thought  that  there  was  no  power  to  discharge  the  jury.  In 
JB.  V.  Wado  (Moo.  G.  G.  86),  the  jury  were  discharged  in  order 
that  a  witness  might  be  taught  the  nature  of  an  oath,  and  that 
was  held  wrong.  Oonway  amd  Lynch  v.  The  Queen  (7  Ir.  Law 
Rep.  149),  is  a  very  strong  authority  in  support  of  the  present 
rule.  In  that  case  the  plea  and  replication  stated  the  factis,  and 
the  objection  was  raised  by  demurrer ;  and,  after  much  discussion, 
three  of  the  learned  judges  decided  that  the  plea  was  a  good 
answer ;  that  mere  lapse  of  time,  without  a  prospect  of  agreement, 
Was  no  sufficient  ground  for  discharging  the  jury.  [Golbbidoe,  J. 
*— If  nothing  but  necessity  will  justify  the  discharge^  what  is  to  be 
done  when  the  commission  is  at  an  end  ?]  There  must  be  some 
period  at  which  the  judge  will  be  compelled  to  leave  the  town  5 
and  then,  perhaps,  tne  case  of  necessity  would  arise*  There  must 
be  something  of  a  very  strong  and  urgent  nature  to  justify  the 
deviation  from  the  general  rule.  [Patteson,  J» — What  authority 
is  there  for  asking  us  to  discharge  the  prisoner  on  habeas  corpus?] 
It  was  done  in  22.  v.  Oovld,  and  there  is  no  other  remedy.  [Pat* 
7£60N,  J» — The  statute  of  Charles  excepts  criminal  cases,  and  the 
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writ  at  common  law  only  issnes  upon  reasonable  groond  shown.] 
It  is  a  writ  of  right ;  and  upon  return  to  the  writ  it  would  appear 
that  the  prisoner  was  entitled  to  her  discharge.  The  warrant  of 
commitment  would  not^  under  the  circumstances^  justify  her  de- 
tention. 

LoBD  DbkmaNj  C.J. — ^Yery  early  in  this  argument  I  put  the 
question  which  has  been  last  adverted  to.  This  person  was  sent  to 
prison  under  a  justice's  warranty  on  suspicion  of  having  committed 
a  crime^  to  be  discharged  by  due  course  of  law^  and  I  wished  to 
hear  in  what  manner  the  effect  of  that  warrant  was  got  rid  of« 
The  answer  given  is  this^  that  the  prisoner  has  been  put  upon  her 
trial  for  the  crime^  and  that  the  jury  were  improperly  discharged^ 
—•that  they  were  improperly  set  at  liberty,  when  it  was  their  duty 
to  remain  together,  and  the  duty  of  the  judge  to  keep  them 
together ;  and  that,  therefore,  the  prisoner  is  now  entitled  to  be 
discharged.  Now,  in  the  first  place,  I  do  not  see  that  that  at  all 
follows  as  a  legal  or  logical  inference  j  it  seems  to  me  quite  possible 
that  a  jury  may  be  improperly  discharged,  and  yet  the  party 
charged  properly  remain  in  custody  for  trial.  The  discharge  of 
the  jury  is  neither  an  acquittal  or  a  conviction— there  is  no  judg- 
ment— nothing  that  would  appear  upon  the  record,  unless  the  facts 
were  specially  stated  in  a  plea,  as  in  the  case  oiOov/wa/y  a/nd  Lynch 
V.  The  Queen.  In  the  first  place,  then,  protesting  that  I  do  not 
see  that  an  improper  discharge  of  the  jury  necessarily  entitles  the 
prisoner  to  be  discharged,  that  they  are  at  all  convertible  terms, 
the  question  has  not  been  answered  whether  the  warrant  of  com- 
mitment still  continues  in  force ;— I  think  it  does,  and  that  there- 
fore this  person  has  no  right  to  be  discharged.  The  Court  of 
Queen's  Bench  in  Ireland  is  a  great  authority,  and  the  case  in  that 
court  was  decided  upon  much  consideration  and  after  full  resort  to  Jaagmeotof 
all  the  cases,  which  are  discussed  with  much  learning ;  and  if  we  ^^  Denman, 
had  any  discretion  to  exercise,  I  think  that  we  ought  not  to  act 
upon  it  by  discharging  the  prisoner  upon  this  summary  applica- 
tion. If  the  circumstances  afford  any  answer,  and  the  person  is 
brought  into  jeopardy  again,  they  ought  to  be  put  on  the  record. 
I  think  it  ought  to  be  pleaded  by  the  prisoner  that  such  circum- 
stances had  taken  place  as  entitled  her  to  be  discharged,  so  that 
the  whole  matter  might  be  solemnly  argued.  The  question  is  cer- 
tainly one  of  great  importance.  Mr.  Euddlestone  has  properly 
pointed  out  that  the  discretion  of  the  judge  may  be  mistaken,  or 
exercised  from  improper  motives )  but  I  do  not  see  anything  in 
this  case  which  brings  it  within  the  authority  of  the  case  in  the 
Queen's  Bench  in  Ireland.  The  statement  of  the  facts  there  would 
fall  quite  short  of  the  necessity  which  would  justify  the  discharge  of 
the  jury ;  but  here  there  is  a  statement  of  circumstances  which 
in  many  cases  in  England  have  been  held  to  amount  to  that  ne- 
cessity— the  long  delay ;  the  impossibility  of  the  jury  agreeing^ 
and,further,  the  necessity  of  the  judge  performing  duties  in  another 
place.  It  has  been  said  by  some  judges  that  no  rule  can  be  laid 
down  in  these  matters ;  but  the  fact  is,  that  there  must  be  rules 
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Kbo.        and  excepLioiw  to  the  rules,  whiclr  are  a  part  of  them ;  the  onlv 
^'  diffioolty  is  in  the  application  of  them  to  the  circnmstances  which 

' '     may  arise,  and  which  cannot  be  foreseen.     I  admit  that  a  necessity 

Practice^  most  be  shown  in  order  to  justify  the  discharge  of  the  jury  3  but, 
^^i^orgmg  then,  in  every  case  it  remains  to  consider  whether  that  necessity 
"*^'  exists  ]  and  it  is  clear  that  the  judge  must  exercise  a  discretion  as 
to  that  fact.  In  this  case  it  appears  that  the  learned  judge  has 
exercised  his  discretion  under  circumstances  which,  in  many  in- 
stances, have  been  held  in  this  country  a  complete  justification ; 
and,  therefore,  without  entering  more  particularly  into  the  argu- 
ment, it  seems  to  me  that  the  judge  has  done  quite  right ;  but  if 
not,  I  am  of  opinion  that  a  wrong  discharge  of  the  jury  does  not 
give  the  prisoner  a  right  to  be  discharged ;  and  in  the  conclusion ' 
to  which  I  come,  I  act  upon  the  persuasion  that  the  warrant  of 
commitment  still  remains  in  force. 

Pattbson,  J.— This  is  an  application  for  a  writ  of  habeas  corpus 
at  common  law ;  and  therefore  it  is  not  grantable  as  a  matter  of 
course,  but  only  upon  reasonable  grounds  being  shown.  Reason- 
able grounds  may,  however,  be  supposed  to  have  been  shown  in 
this  case,  because  this  is  not  the  first  application  for  the  writ ;  a 
rule  has  already  been  granted  to  show  cause  why  the  writ  should 
not  issue ;  and  it  is  that  which  is  now  ))efore  us ;  so  that  upon  the 
crown  coming  in  and  showing  cause,  it  is  much  the  same  thing  as 
if  the  writ  had  issued  and  a  return  had  been  made.  The  proper 
steps  therefore  have  been  taken  here  to  call  upon  us  to  say  whe- 
ther the  writ  ouht  to  be  issued.  Now  I  agree  with  my  lord  that 
the  custody  must  be  shown  to  be  illegal  in  order  to  induce  us  to 
grant  the  writ ;  and  it  is  attempted  to  be  shown  that  the  custody 
of  this  prisoner  is  illegal — ^that  the  original  commitment  is  spent. 
Judgment  r>f  SO  to  spoak,  and  has  come  to  an  end,  and  that  the  prisoner  can  no 
Pattason,  J.  longer  be  detained,  by  reason  of  the  fact  that  she  has  been  put 
upon  her  trial,  and  that  that  trial  has  not  resulted  in  a  verdict.  But 
I  understand  she  still  remains  in  custody  under  the  original  com- 
mitment ;  and  if  that  be  so,  and  there  has  been  no  tried  resulting 
in  a  verdict,  and  there  is  nothing  to  show  whether  she  is  guilty  or 
innocent  of  the  charge  which  is  made  against  her,  I  think  she  is 
properly  in  custody.  Even  supposing  that  there  was  great  reason 
to  doubt  whether  the  judge  was  right  in  discharging  the  jury,  still 
I  think  that  the  effect  of  that  cannot  be  to  get  rid  of  a  trial  alto- 
gether ;  but  I  do  not  agree  that  there  was  anything  wrong  in  the 
course  pursued  by  the  learned  judge  on  this  occasion.  Tne  facts 
here  go  further  than  they  did  in  Oonwcby  v.  The  Queen.  The  repli- 
cation in  that  case  showed  that  the  jury  were  discharged  after  a 
reasonable  time  had  elapsed  in  the  opinion  of  the  judge  and 
nothing  more ;  but  here  it  appears  that  the  business  of  the  assizes 
was  over ;  the  judge  had  nothing  left  to  do  but  to  take  that  ver- 
dict. Then  what  was  he  to  do  ?  He  must  take  one  or  other  of 
two  courses.  He  must  either  have  remained  in  the  town  until 
one  of  the  jury  was  so  ill,  that  a  case  of  evident  necessity  arose, 
which  seems  absurd ;  or  he  must  have  taken  the  jury  with  him 
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either  to  the  border  of  the  county,  or  if  you  please  all  around  the        Rw*- 
circuit.     Still  the  same  question  must  at  last  arise,  and  at  some      j^swroir. 

time,  unless  they  agreed,  the  jury  must  be  discharged ;  but  where        

the  judge  is  called  upon  to  go  to  the  next  circuit  town,  and  the     ^*'?*^^ 
jury  have  remained  in  deliberation  so  long  that  all  hope  of  their        j^,  ^ 

coming  to  a  verdict  is  at  an  end,  I  cannot  see  what  necessity  there        

is  for  the  judge  taking  the  jury  away  with  him,  or  staying  till  one 
of  the  jury  is  so  ill  that  they  must  be  discharged.  If  the  case 
occurred  in  the  begiuning  or  the  middle  of  the  assizes,  and  before 
the  business  was  concluded,  the  judge  acting  upon  his  opinion  that 
the  jury  had  been  detained  a  reasonable  time,  discharged  them, 
the  case  would  then  fall  within  the  decision  of  the  Irish  Court  of 
Queen's  Bench  ^  but  here  is  the  additional  fact,  that  the  judge  was 
about  to  depart  to  the  next  county ;  which  brings  this  within  the 
authority  of  several  other  cases.  In  22.  v.  Shields  (28  St.  Tr.  618), 
three  prisoners  were  indicted  for  murder ;  two  out  of  the  three 
were  acquitted ;  but  the  jury  were  unable  to  agree  upon  a  verdict 
as  to  the  third,  and  the  judges  being  about  to  depart  from  the 
county,  and  all  the  other  business  of  the  commission  having  been 
concluded,  the  jury  were  discharged.  Upon  the  next  trial  the 
prisoner's  counsel  requested  to  have  the  rule  discharging  the  for- 
mer jury  read ;  the  rule  was  accordingly  read ;  and  it  imported 
'^  that  inasmuch  as  the  jury  could  not  in  anywise  agree,  and  that 
the  justices  were  about  to  depart  from  the  county,  the  business 
having  been  finished,  the  said  jury  were  ordered  to  be  discharged, 
and  the  prisoner  Shields  was  thereby  remanded,  that  he  might 
abide  his  trial  at  the  next  sitting  of  the  commission.''  (a)  This 
case  comes  precisely  within  the  facts  of  that  case ;  and  therefore 
I  think  that  that  evident  necessity  had  actually  arisen,  which  Mr. 
Huddlesion  admits  to  be  a  sufficient  justification  for  discharging 
the  jury. 

Coleridge,  J, — I  am  of  the  same  opinion.  We  must  take  it  Jn^gment  •/ 
upon  the  statement  and  the  affidavits  that  this  person  was  com-  ^^•"<*««»  •'• 
mitted  by  a  justice's  warrant  on  a  charge  of  a  capital  felony.  The 
case  is  therefore  excepted  out  of  the  operation  of  the  earlier  sec- 
tions of  the  Habeas  Corpus  Act  (31  Uar.  2,  c.  2) ;  and  the  time 
has  not  yet  expired  which  would  bring  it  within  the  7th  section  of 
that  act.  This,  therefore,  is  an  application  at  common  law ;  and 
the  answer  would  be  the  return  of  the  warrant,  unless  something 
is  shown  whereby  it  appears  that  that  warrant  has  spent  its  force 
and  no  longer  justifies  the  detention  of  the  prisoner.  It  is  accord- 
ingly said  that  that  is  so ;  because  the  jury  have  been  discharged 
without  any  necessity  or  evident  necessity.  Now  these  are  terms 
which  have  been  so  often  used,  and  by  such  high  authority,  that  it 
may  seem  presumptuous  to  question  their  correctness;  but  certainly 
if  tney  are  construed  strictly,  it  is  impossible  to  say  that  the  jury, 
even  in  a  capital  case,  cannot  be  discharged  except  in  a  case  of  evi- 
dent necessity;  for  exceptions  to  the  rule  are  admitted  which  cer- 

(a)  HudtBesUm  mentioned  that  tlie  objection  was  not  taken  by  the  prisoner's  coanael  in 
that  case. 
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Rko.  tainly  are  not  strictly  cases  of  necessity.     It  seems  to  me  that  the 

*'•  question  in  every  case,  as  was  said  in  the  judgment  of  Mr.  Justice 

'^^'  Foster  in  Kinloch's  case,  is  whether,  under  all  the  circumstances, 

l^actiee--  there  has  been  a  proper  exercise  of  the  judicial  discretion ;  and 

DisehargtHg  ^y^g^^  jg  ^jj^  j^^j^^q  question,  which  we  have  to  consider  in  the  present 

**^'  case.  Then  what  were  the  circumstances  of  this  case  ?  The  jury 
were  locked  up  from  two  in  the  afternoon  to  eight  o'clock  on  the 
following  morning ;  which  nobody  can  doubt  was  a  reasonable 
time  for  them  to  form  their  opinion.  But  in  the  morning  they 
came  into  court  and  said  that  there  was  an  irreconcilable  dif- 
ference of  opinion  amongst  them ;  it  was  the  last  morning  of  the 
assizes ;  the  duty  of  the  judge  called  him  to  another  place ;  but  it 
is  said  that  instead  of  then  discharging  them  he  mignt  have  taken 
them  to  the  border  of  the  county ;  and  if  he  had  so  done  and  had 
then  discharged  them,  I  understand  it  to  be  conceded  that  he 
would  have  aone  rightly ;  but  if  that  be  so,  if  that  would  have 
been  a  proper  exercise  of  discretion,  can  it  be^n  improper  exer- 
cise of  discretion  to  have  discharged  them  at  once  ?  I  certainly 
think  not ;  and  we  are  not  pressed  at  all  by  the  decision  of  the 
Court  of  Queen's  Bench  in  Ireland ;  because  not  only  was  the 
circumstance  which  I  have  mentioned,  that  the  last  day  of  the 
assizes  had  arrived,  wanting  in  that  case,  but  the  absence  of  that 
fact  was  relied  upon  as  a  main  ground  of  the  judgment.  Instead, 
therefore^  of  being  an  authority  against  our  present  decision,  the 
inference  from  that  case  rather  is  that  the  inclination  of  those 
learned  judges  was  in  favour  of  the  view  which  we  have  taken. 
I  am  glad  that  this  case  has  been  thoroughly  sifted  and  discussed ; 
because  putting  the  decision  as  I  do  upon  general  grounds,  and 
holding  that  the  judge  has  a  discretion  to  exercise  in  every  case,  I 
think  it  of  great  importance  that  the  exercise  of  that  discretion, 
which  is  certainly  liable  to  abuse,  should  be  open  to  thorough 
examination  in  every  case. 
Jadgment  of  Eelb,  J. — I  am  also  of  the  same  opinion.  It  appears  to  me 
Earle,  J.  ^^isi  the  word  "  necessity,''  as  affording  a  rule  to  guide  a  judge 

in  the  exercise  of  his  discretion  as  to  discharging  the  jury,  does 
not  import  an  absolute  inability  to  take  any  other  course,  but  only 
need  in  a  very  high  degree ;  and  the  judge  must  in  every  case 
exercise  his  discretion  in  deciding  whether  the  circumstances 
amount  to  that  degree  of  need.  I  aoubt  very  much  whether  that 
discretion  ought  to  be  reviewed  in  this  form ;  but  if  it  is  subject 
to  that  review,  I  think  the  decision  of  the  judge  was  correct,  and 
that  there  was  in  this  case  that  degree  of  need  which  justified  the 
discharge  of  the  jury.  Rule  discharged. 
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COUET  OP  QUEEN'S  BENCH. 

Februcmf  24,  1849. 

Keg.  v.  Chabbbtix  and  others,  (a) 

Sale  ofcadetcy  in  the  service  of  the  East  Jiidia  Company — Stat, 

49  Geo.  8,  c.  126. 

An  indictment,  under  49  Geo,  8,  c.  126,  s,  8,  charged  the  defendant  with 
receiving  money  "for  the  appointment  and  nomination  of  A.  B,  to  a 
certain  office,  commission,  place,  and  employment,  then  being  under 
the  appointment  and  control  of  the  East  India  Company,  to  tvit,  the 
office,  commission,  place,  and  employment  of  a  cadet  in  the  service  of 
the  East  India  Company."  It  was  proved  that  the  directors  of  the 
East  India  Company  in  turn  nominated  persons  as  cadets,  and  certi' 
fed  that  they  were  eligible  for  that  station,  and  that  the  persons  so 
nominated  were  always  appointed  by  the  company;  that,  upon  this 
appointment  they  received  a  certificate  which,  upon  their  arrival  in 
India,  entitled  them,  as  vacancies  occurred,  to  commissions  in  the 
military  service  of  the  company. 

Held,  that  a  cadetcy  was,  within  the  meaning  of  the  statute,  an  "  office, 
commission,  place,  and  employment.*' 

THE  first  count  charged  that  John  Charretie,  late  of  London,  Indietment. 
master  mariner,  J.  B.,  late  of  the  same  place,  gentleman,  and 
A.,  the  wife  of  A.  S.,  late  of  the  same  place,  heretofore,  to 
wit,  on  the  1st  day  of  November,  in  the  eighth  year  of  the 
reign  of  our  sovereign  Lady  Queen  Victoria,  with  force  and 
arms,  at  London  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  unlawfully  and  corruptly  did  receive,  have,  and 
take  from  one  William  Witherspoon,  reward  and  profit,  to  wit, 
a  sum  of  money,  to  wit,  the  sum  of  2,0002.  of  the  moneys  of  the  pint  oonnt. 
said  William  Witherspoon,  for  the  appointment  and  nominatio^i  of  a 
certain  person,  to  wit,  one  William  White  Witherspoon,  to  a  certain 
office,  commission,  place,  and  employment,  then  and  there  being 
under  the  appointment  and  control  of  the  East  India  Company, 
to  wit,  the  office,  commission,  place,  and  employm^ent  of  a  cadet  in 
the  service  of  the  East  India  Company,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  lady  the  Queen,  her  crown  and  dignity.  And  tha  Sir 
William  Young,  bart.,  late  of  London  aforesaid,  then  and  there, 
to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully,  wilfully,  and  knowingly  did  aid,  abet,  and  assist  them 

(a)  Reported  bj  A.  BittlkstoMi  E^q.,  BuiTuter-at-Law. 
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the  said  John  Charretie^  James  Ballett,  and  Anna  Stewart,  the 
offence  and  misdemeanor  aforesaid  to  do  and  commit^  against  the 
form  of  the  statate  in  sach  case  made  and  provided,  and  against 
the  peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

The  seventh  connt  charged  that  the  said  John  Charretie,  James 
Ballett,  Anna  Stewart,  and  Sir  William  Young,  bart.,  being  evil 
disposed  persons,  heretofore,  to  wit,  on  the  day  and  year  afore- 

said,  with  force  and  arms,  at  London  aforesaid,  and  within  the 

jurisdiction  of  the  said  court,  unlawfully  aud  corruptly  did,  amongst 
themselves,  and  with  divers  other  evil  disposed  persons,  to  the 
jurors  aforesaid  unknown,  conspire,  combine,  confederate,  and 
agree  together,  unlawfully  and  corruptl\  to  bargain  for  the  sale  of 
a  certain  o^er  office,cowm,i86i(m,place,  andemployment,  then  and  there 
Serontii  oonnr.  being  under  the  appointment  and  control  of  the  East  India  Com- 
pany, to  wity  the  office,  commission,  place,  and  employment  of  a  cadet 
in  the  service  of  the  said  East  India  Company,  in  contempt  of  our 
said  lady  the  Queen  and  her  laws,  to  the  evil  example  of  all 
oliiers,  and  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity. 

Upon  the  trial,  which  took  place  before  Lord  Denman,  C.  J., 
in  London,  during  the  sittings  after  Hilary  Term,  1848,  the  defen- 
dant, Charretie,  was  found  guilty  upon  the  first  and  seventh 
counts  only.  The  father  of  William  White  Witherspoon  proved 
that  he  had  paid  a  large  sum  of  money  to  the  defendant  and  others 
for  procuring  the  appointment  of  the  said  William  White  Wither- 
spoon as  a  cadet  in  the  service  of  the  East  India  Company ;  and 
it  was  also  proved  that  the  appointment  was  obtained  on  the  nomi- 
nation of  Sir  William  Young,  a  director  of  the  East  India  Com- 
pany. It  appeared  that  with  regard  to  cadetcies  in  the  company's 
service,  the  practice  was  that  each  of  the  directors  nominated  in 
turn,  and  that  if  the  party  nominated  was  eligible,  the  company 
invariablv  appointed  the  nominee. 

The  following  is  the  form  of  petition  and  nomination. 

"  Madras  or  Bombay.  The  Hon.  Court  of  Directors  of  the  East 
India  Company.  The  humble  petition  of  William  White  Wither- 
spoon showeth,  that  your  petitioner  is  desirous  of  entering  the 
military  service  of  the  company  as  a  cadet  for  the  Madras  Infantry, 
to  which  he  has  been  nominated  by  Sir  William  Young,  bart.,  at 
the  recommendation  of  his  father ;  and  should  he  be  so  fortunate 
as  to  appear  to  your  honours  eligible  for  that  station,  promises  to 
conduct  himself  with  fidelity  and  honour.  That  your  petitioner 
has  bet)n  furnished  with  the  articles  of  war,  as  also  the  terms  and 
resolutions  of  the  court  of  the  9th  of  August,  1809,  and  the  7th 
of  March,  1823,  by  which  latter  resolution  it  is  required  that  he 
shall  '  as  a  condition  to  his  appointment  subscribe  to  the  military 
fund  of  his  respective  presidency,'  to  which  he  promises  faithfully 
to  conform,  as  also  to  all  the  rules,  orders,  and  regulations  which 
have  been  or  may  be  established  by  the  Hon.  Court,  or  the 
Governor  and  Council  at  the  Presidency  to  which  he  is  appointed.*' 


Facts. 
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Immediately  following  this  was  the  declaration  of  the  defendant^ 
Sir  William  Young, 

"  Director's  Nomination. — I,  Sir  William  Young,  bart.,  being 
one  of  the  directors  of  the  Bast  India  Company,  beg  leave  to  pre- 
sent the  petitioner,  William  White  Witherspoon,  as  a  cadet  for 
the  Madras  Infantry,  on  one  of  my  nominations  for  the  season, 
provided  he  shall  appear  eligible  to  you  for  that  station ;  and  I  do 

declare  that  firom  ihe  character  given  of  him  by  his  father,  who        

certifies  that  he  is  well  acquainted  with  his  family,  character  and 
connections,  he  is,  in  my  opinion,  a  fit  person  to  petition  the  East 
India  Company  for  the  appointment  he  now  solicits. 

''  Recommended  to  me  by  his  father. 

''William  Youno, 

'' Examined  and  passed  the  27th  of  November,  1844,  by  J.  C. 
W.,  A.  H.,  St.  G.  T." 

The  examination  of  the  cadet  was  signed  at  the  foot  by  the 
defendant.  Sir  William  Young,  and  was  as  follows  :— 

{Instructions for  filling  in  the  answers.  The  answers  to  thefollowing 
qtiesUons  must  be  writtm  by  the  cadet  himself,  in  the  presence  of  one 
of  the  clerks  of  the  Cadet  Office,) 

''Examination  of  (here  insert  yov/r  names),  cadet,  William 
White  Witherspoon.'* 

{Insert  na/me  of  the  director,  and  against  the  answer  write  the  name 
of  the  person  who  recommended  you  to  the  director,) 

Q.  Who  recommended  you  to  Sir  William  Young,  bart.,  the  ETidenoe. 
nominating  director  for  this  appointment  ? 

A.  My  father. 

The  questions  must  be  answered  decidedly,  as  by  the  resolution 
of  court  of  the  9th  of  August,  1809,  you  will  be  subject  to  dis- 
mission if  your  appointment  has  been  obtained  by  improper 
means. 

Q.  Do  you  believe  that  any  person  has  feceived  or  is  to  receive 
any  pecuniary  consideration,  or  anything'  convertible  in  any  mode 
into  a  pecuniary  benefit  on  account  of  your  nomination  ? 

A.  No. 

Q.  Are  you  aware  that  if  it  should  be  hereafter  discovered  that 
your  appointment  has  been  obtained  by  improper  means,  you  will 
be  dismissed  and  rendered  ineligible  to  hold  any  situation  in  the  . 
company's  service  again  f 

A.  Yes. 

Cadet's  signature,  William  Whiti  Witherspoon. 

"  I  do  hereby  declare,  to  the  best  of  my  belief,  that  the  peti- 
tioner's answers  to  the  foregoing  questions  are  correct. 

(Signed)  "William  Young." 

Thereupon  the  nominee  was,  as  usual,  entered  as  a  cadet ;  and 
received  a  certificate  on  parchment,  which  authorized  him  to  go  to 
India,  and  entitled  him,  after  his  arrival  there,  to  receive  in  his  turn 
a  commission  in  the  military  service  of  the  company.  The  certi- 
ficate was  not  produced  upon  the  trial,  nor  the  exact  form  of  it 
proved.    A  rule  nisi  having  been  obtained  on  behalf  of  the  defen- 
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dant  Charretie^  to  set  aside  the  verdict  for  the  crown  on  the  Ist 
and  7th  counts  of  the  indictment^  and  to  enter  it  for  the  defen- 
danty  or  for  a  new  trial. 

The  Attorney -Oeneral,  Sir  F.  Thesiger,  Clarhton,  Peacoch, 
and  Forsyth,  showed  cause  during  last  Michaelmas  term  (Monday, 
Nov.  20). — The  Ist  count  of  this  indictment  is  founded  on  the 
49  Geo.  3,  c.  126,  s.  3,  which  makes  it  a  misdemeanor  to  receive, 
have,  or  take  any  money,  profit,  or  reward  for  the  appointment 
and  nomination  of  any  person  to  any  ofiice,  commission,  place,  or 
employment  under  the  control  of  the  East  India  Company ;  and 
'  the  main  question  is,  whether  a  cadetcy  is  an  office^  commission, 
place,  or  employment  within  the  meaning  of  that  section.  The 
words  are  very  general,  and  quite  large  enough  to  include  a 
cadetcy,  which  is  in  truth  the  first  step  in  the  military  service  of 
the  company.  It  is  treated  by  the  company  as  a  distinct  office, 
and  is  recognized  by  the  Legislature  as  the  subject  of  an  appoint- 
ment :  (Stat.  33  Geo.  3,  c.  52,  ss.  59,  60.)  [CoLBMDaB,  J. — ^Is 
a  cadet  bound  to  report  himself  on  his  arrival  in  India  ?  Is  he 
under  command  before  ho  gets  his  commission  ?]  No  evidence 
was  given  upon  that  point,  nor  as  to  the  time  when  his  pay  com- 
mences ;  but  the  fact  is,  that  the  pay  commences  as  soon  as  he 
embarks  for  India,  although  his  passage-money  is  not  paid.  His 
duty  is  not  to  loiter  by  the  way.  [Crowder,  for  the  defen- 
dant.— The  certificate  which  he  takes  with  him  should  have  been 
produced.]  It  was  probably  destroyed  as  useless  as  soon  as  the 
commission  was  obtained.  2.  Another  ground,  upon  which  this 
rule  was  obtained,  was,  that  Sir  W.  Young  had  no  power  of  ap- 
pointment, and  that  therefore  the  offence  was  not  complete ;  that 
he  could  only  nominate;  and  that  the  receipt  of  money  for  a 
nomination  to  an  office  was,  if  at  all,  an  offence  under  the  4th, 
and  not  the  3rd  section  of  the  statute ;  but  the  answer  is,  that  in 
this  case  the  money  was  paid  for  an  appointment,  not  a  mere 
nomination;  and  it  is  immaterial  whether  Sir  William  Young 
could  appoint.  It  is  clear,  however,  that  in  effect  he  had  the 
appointment,  for  everything  proceeded  upon  his  nominatioD.  At 
ail  events,  the  indictment  is  proved,  for  both  the  1st  and  7th 
counts  allege  that  the  appointment  was  under  the  control  of  the 
East  India  Company ;  and  the  7th  would  be  sufficient  either 
under  the  3rd  or  4th  section  of  the  statute.  (They  referred  to 
Hibhlewhite  v.  M^Morine,  5  M.  &  W.  462.) 

Orowder,  and  Wcunren,  contra. — The  main  ground  upon  which 
this  rule  was  obtained  is  this — that  the  prosecution  gave  no  evi- 
dence to  show  that  a  cadetcy  was  within  the  statute.  The  cer- 
tificate on  parchment,  at  least,  should  have  been  produced  ;  or,  if 
destroyed,  secondary  evidence  of  its  contents  given.  The  term 
"  cadet  '^  does  not  in  itself  signify  any  office,  commission,  plaice,  or 
employment ;  on  the  contrary,  it  is  defined  in  several  dictionaries 
to  mean  "a  volunteer  in  the  army,  who  serves  in  expectation  of  a 
commission  '/*  (they  referred  to  Johnson's  Diet. ;  Richardson's 
Diet. ;  Encyclopaadia  Americ. ;  and  Jacob's  Law  Diet.)  and  that 


CBIMINAL   LAW   CASES.  503 

definition  is  correct.     He  gets  no  pay ;  and  on  his  arrival  in  India        Bko. 
there  may  be  no  vacancy.     Before  he  obtains  a  commission,  he    «     "• 
may  change  his  mind.     A  cadet  is,  in  truth,  only  an  admitted  and  othsbs. 

candidate  for  a  commission ;  or,  if  he  is  more  than  that,  the  pro-        

secntion  should  have  proved  it.     The  statute  referred  to  (33  Geo.  3,      ^^^L^ 
c.  52,  ss.  59,  60)  does  not  use  any  of  the  four  terms  used  in     4idG^.\ 
this  indictment,  but  speaks  of  persons  being  appointed  '^  in  the       c.  126. 
capacity  of  cadets"     [Colkeidgr,  J. — ^The  petition  of  the  can- 
didate,  which  was  in  evidence,  speaks  of  entering  the  military  service 
of  the  company  as  a  cadet  for  the  Madras  infantry.^     If  a  cadet  is 
properly   described  as   a   person   serving  in  expectation  of   a 
commission,  then  the  terms  of  the  petition  cannot  alter  the  fact. 
[Erlb,  J. — ^What  definition  can  you  give  of   the   word  plojce^ 
which  excludes  this  ?]     There  cannot  be  a  phice  without  duties 
and  without  emolument.     [Eble,  J. — A  cadet  would  violate  his 
duty,  if  he  went  to  New  York  instead  of  the  East  Indies.]     He 
would  lose  his  commission ;  that  is  all.     The  words  of  a  penal  sta- 
tute are  to  be  construed  strictly.     At  all  events  the  1st  and  7th 
counts  are  not  proved.     The  1st  count  is  framed  under  sect.  3  of 
49  Geo.  3,  c.  126;  which  applies  to  the  receipt  of  money  for  ap- 
pointing and  nominating  to  a  place,  by  the  person  who  has  the 
right  of  appointment,  and  is  intended  to   prevent  the  sale  of 
patronage  by  the  person  who  has  it.     That  section,  therefore,  does 
not  apply  to  this  case ;  because  Sir  W.  Young  had  not,  but  the 
East  India  Company  had,  the  right  of  appointment.     The  4th  sec-  Arframent  for 
tion  of  the  statute,  which  prohibits  the  receipt  of  money  by  any  ^**®  pnaoner. 
person  using  his  interest,  solicitation^  petition  or  request,  is  the  sec- 
tion applicable  to  a  case  like  the  present.     The  7th  count  is  open 
to  the  same  objection ;  it  charges  a  conspiracy  to  bargain  cor- 
ruptly for  the  sale  of  ^'  an  office,  commission,  place,  and  employ- 
ment;" and  Sir  W.Young  had  no  office  to  sell.     In  both  counts  the 
cadetcy  is  described  as  an  "  office,  commission,  place,  and  employ- 
ment," and  it  is,  therefore,  not  enough  that  it  should  fall  under 
one  or  two  or  three  of  those  terms ;  it  must  answer  all  four,  or  the 
indictment  is  not  proved :  (JB.  v.  Joyce,  1  Buss,  on  Crimes,  86 ; 
B.  V.  Williams,  2  Car.  &  K.  51.)     [Lokd  Denman,   C.  J. — In 
Beg.  V.  Qilchrist  (1  Car.  &  M.  224),  the  same  point  was  made,  but 
the  instrument  was  held  there  to  be  both  a  warrant  and  an  order 
for  the  payment  of  money,  so 'that  it  answered  the  description  in 
the  indictment.     But  has  it  ever  been  held  necessary  to  prove  all 
the  terms,  by  which  a  thing  is  described  ?     Wiohtman,  J. — In 
the  case  of  B.  v.  Williamis,  I  thought  that  if  the  instrument 
answered  one  term  only,  there  was  a  misdescription.     22.  v.  GroW' 
ther  (5  Car.  &  P.  316)  is  another  case  in  which  the  instrument 
answered  both  descriptions,  "  warrant  and  order ; "  but  I  am  not 
aware  of  any  case  in  which  it  has  been  held  enough,  if  the  instru- 
ment fulfilled  only  one  of  the  terms  applied  to  it^    Davison,  amicus 
curiae,  mentioned  that  he  had  cited  R,  v.  Williams  before  Cress- 
well,  J.  who  had  declined  to  act  upon  it ;  but  had  expressed  his 
intention  of  conferring  with  Wiglitman,  J.,  on  the  subject.] 
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Judgment. 

Lord  Dsnman^  C.  J.  now  delivered  the  judgment  of  the  court. 
— This  was  an  indictment  under  the  49  Greo.  3,  c.  126,  which  ex- 
tends the  provisions  of  the  5  &  6  Edw.  6,  c.  16,  to  offices,  com- 
missions, places,  and  employments  in  the  appointment  of  the  East 
India  Company.     It  charged  the  defendant  with  receiving  money 
for  an  appointment  and  nomination  to  a  certain  office,  commission, 
place,  and  employment,  to  wit,  the  office,  commission,  place,  and 
employment  of  a  cadet  in  the  East  India  Company's  service.    The 
only  question  remaining,  after  much  ingenious  discussion  at  the 
bar,  was,  whether  a  cadetship  was  proved  at  the  trial  to  fall  under 
any  one  of  these  several  terms.     The  money  was  to  be  paid  for  the 
nomination ;  and  it  was  perfectly  clear  from  the  official  documents 
themselves,  that  the  directors  have  the  power  to  nominate,  and 
that  in  this  instance  the  director's  nomination  was  made  in  favour 
of  Mr.  Witherspoon,  whose  father  paid  lOOOZ.  for  him  as  a  cadet 
in  the  Madras  infantry.     A  proviso  to  the  nomination  is  annexed ; 
that  i^,  provided  he  shall  appear  eligible  for  the  situation,  but  all 
nominations  are  made  subject  to  that  condition.     In  determining 
whether  a  cadetship  falls  under  the  act,  as  an  office,  commission, 
plcuce,  or  employment,  we  must  consider  the  object  of  the  enact- 
ment.    It  was  undoubtedly  to  prevent  all  corrupt  bargains  for  the 
sale  of  patronage  in  matters  of  public  concernments ;  and  with 
this  view  it  is  immaterial  to  inquire  whether  that  to  which  the 
nomination  is  sold  can  be  described  with  the  most  critical  correct- 
ness by  any  one  of  these  terms,  rather  than  by  another :  each  of 
them  may  have  an  appropriate  technical  meaning,  and  yet  may, 
with  sufficient  accuracy,  answer  the  general  intention  of  the  act. 
And  to  this  extent  we  think  the  description  is  right.     In  common 
parlance,  we  should  not  ordinarily  say  that  a  military  officer  holds 
an  office,  or  that  a  judge  holds  a  commission ;  yet  that  language 
might  properly  be  used  respecting  them,  and  the  words  place  and 
employm^ent  are  so  general  as  to  comprehend  every  kind  of  advan- 
tageous position  which  a  party  can  obtain  by  nomination  to  a  specific 
thing.     A  cadetship  in  the  Madras  infantry  is  truly  described,  we 
think,  by  each  of  these  words.     Each  is  applicable,  and  plainly 
each  relates  only  to  one  place  and  to  one  transaction.     We  think 
the  indictment,  therefore,  fully  proved ;  and  we  wish  to  add  that 
our  judgment  in  this  and  some  other  cases  has  been  delayed  by 
an  accidental  circumstance,  and  not  by  any  doubt  on  the  case. 

Rule  discharged. 
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HOME  CIRCUIT. 

Essex  Lent  Assizes^  1849. 

Ma/rch  7. 

(Before  Pabee^  B.) 

Beg.  t;.  Gbobqe  PBBSTNET.((t) 

Lawful  apprehension — Stata.  7^8  Oto.  4>  c.  80,  and  1^2  Will.  4,  c.  32. 

To  justify  the  apprehension  of  an  offender,  under  1^2  Will.  4,  c.  82, 
9.  81,  it  is  only  necessary  that  he  should  have  been  made  to  understand, 
by  the  person  authorized  under  that  section,  that  he  is  required  to  tell 
his  Christian  name,  surname,  and  place  of  abode,  and  thai  he  should 
have  refused  to  comply  with  such  requisition.  It  is  not  necessary  that 
he  should  have  been  required  both  to  quit  the  land  and  also  to  tell  his 
name. 

Damage  done  to  fence  by  a  poacher* s  dog  in  pursuit  of  game,  is  not  a 
"  malicious  *'  ir^ry  within  the  meaning  of  staL  7^8  Geo,  4,  c.  30,  s.  28. 

rr>HB  prisoner  was  indicted  for  feloniously  cutting  and  woanding 
j^  James  Porkiss.  The  first  count  alleged  an  intent  to  prevent 
the  prisoner's  lawful  apprehension  and  detainer ;  the  second^  an 
intent  to  disable  James  Purkis ;  and  the  third,  an  intent  to  do 
grievous  bodily  harm  to  James  Purkiss. 

It  appeared  that  the  prosecutor  found  the  prisoner  in  a  field 
which  was  in  the  occupation  of  the  prosecutor,  engaged  with 
another  man  in  ferretting  for  rabbits  in  the  hedge  of  the  field.  They 
had  a  dog  with  them,  which  had  done  some  slight  damage  to  the 
hedge  in  two  or  three  places  by  breaking  through  it.  In  the 
course  of  his  examination,  the  prosecutor  deposed  as  follows : — "I 
did  not  at  first  ask  the  prisoner  his  name,  or  tell  him  to  leave  the 
premises,  but  I  ran  after  him  and  seized  him  by  the  coat.  When 
I  first  ran  towards  him  he  tried  to  get  away.  When  I  had  seized 
him,  I  said  to  him,  I  will  find  out  who  you  are.  We  had  a  struggle, 
and  he  fell.  I  held  him  down  and  struggled  with  him.  I  said  to 
him,  I  will  not  let  you  go  until  I  find  out  who  you  are.  I  should 
have  let  him  go  if  he  had  told  me  his  name.  I  did  not  want  to 
apprehend  him.  I  told  him  it  was  my  field,  but  I  did  not  ask  him 
to  quit  it.  I  only  wanted  to  know  his  name.  He  could  not,  I  think, 
help  understanding  that  I  wanted  his  name.      It  was  well  known 

(a)  Beported  by  Paul  Pabmkli^  Esq.,  Barrister^at-Law. 
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Reo.        in  the  neighbonrhood  that  it  wafi  my  field.   Afber  this  I  continaed 

^'         to  hold  him  for  a  minate  or  two.  He  then  got  his  hand  loose^  and 

pRBSTNET.    S^^  ^^^  knife  and  stabbed  me  two  or  three  times  in  the  lefl  arm.'' 

Rodwelly  for  the  prisoner,  submitted  that  the  charge  could  not  be 

^^^'     ^^^^^^^^  for  more  than  a  common  assault.  The  apprehension  and 
wScr  ftelT*  detainer  of  the  prisoner  by  theprosecutor  being  both  unlawful ; 
7  <t^  Geo,  4,  for  that  by  the  statute  I  &  2  Will.  4,  c.  32,  s.  31,  before  appre- 
^WUL  T*  ^  82^  bending  the  prisoner,  the  prosecutor  was  bound  to  ask  his  Christian 
*         *  name,  surname,  and  place  of  abode,  and  also  to  require  him  to  quit 
the  land.     The  words  of  the  statute  are  "  that  where  any  person 
shall  be  found  on  any  land  in  the  day  time,  in  search  or  pursuit  of 
game  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  it  shall  be 
lawful  for  the  occupier  of  the  land  to  require  the  person  so  found 
forthwith  to  quit  the  land  whereon  he  shall  be  so  found,  and  also 
to  tell  his  Christian  name,  surname,  and  place  of  abode ;  and  in 
case  such  person  shall,  after  being  so  required,  ofiend  by  refusing 
to  tell  his  real  name  or  place  of  abode,  or  by  giving  such  a  general 
description  of  his  place  of  abode  as  shall  be  illusory  for  the  pur- 
pose of  discovery,  or  by  wilfully  continuing  or  returning  upon  the 
land,  it  shall  be  lawful  for  the  party  so  requiring  as  aforesaid  to 
apprehend  such  offender,  and  to  convey  him  before  a  justice  of 
the  peace,''  &c. 

T,  Chambers,  for  the  prosecution,  contended  that  the  arrest  of 
the  prisoner  was  lawful,  either  under  the  statute  referred  to  or 
even  under  stat.  7  &  8  Geo.  4,  c.  30.  With  reference  to  the  last 
point,  he  cited  sect.  23  of  that  statute,  which  makes  it  an  offence 
"  unlawfully  and  maliciously  to  cut,  break  down,  or  in  anywise 
destroy  any  fence  of  any  description,  or  any  part  thereof;"  and 
sect.  28,  which,  for  the  more  effectual  apprehension  of  all  offenders 
against  the  act,  gives  power  to  the  owner  of  the  property  injured 
immediately  to  apprehend,  without  a  warrant,  any  person  found 
committing  any  offence  against  the  act ;  and  he  contended  that 
the  injury  done  to  the  hedge  by  the  dog  was  an  offence  within 
sect.  23. 
Ja»Ument  of  Pabee,  B. — The  question  is,  whether  the  apprehension  or  de- 
Parke,  B.  teution  were  lawful,  and  they  are  said  to  have  been  lawful  upon 
two  grounds :  First,  under  the  stat.  7  &  8  Geo.  4,  c.  30 ;  and, 
secondly,  under  the  stat.  1  &  2  Will.  4,  c.  32.  With  regard  to  the 
first  statute,  I  think  that  would  furnish  no  justification  to  the 
arrest.  To  constitute  an  offence  under  that  act,  the  injury  done 
must  be  unlawful  and  malicioue;  it  must  be  a  wanton  act  of  cutting 
or  the  like,  with  the  object  of  doing  damage  to  the  thing  injured. 
Here  there  was  no  spiteful  object  in  damaging  the  fence ;  it  was 
done  merely  in  prosecution  of  the  intention  to  kill  the  game  or 
rabbits.  The  next  question  is,  whether  the  apprehension  or  deten- 
tion were  lawful  under  stat.  1  &  2  Wall.  4,  c.  32.  The  first  ap- 
prehension of  the  prisoner,  by  seizing  him  by  the  coat,  was  plainly 
wrongful.  But  the  detention  may  be  lawful.  I  do  not  think  the 
construction  to  be  put  upon  the  act  is,  that  the  prosecutor  was 
bound  both  to  require  the  prisoner  to  quit  the  land  and  also  to 
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tell  his  name  and  place  of  abode^  but  that  he  was  at  liberty  to  Rn- 
require  either  of  those  matters  of  the  prisoner,  and  that  the  q^^^^^ 
prisoner  was  bound  to  comply  with  whichever  the  prosecutor  de-     Pbicsti«bt 

manded.    Then,  did  the  prosecutor  require  him  to  tell  his  Christian        

name,  surname,  and  place  of  abode !     If  the  jury  are  satisfied  ^-fj^J^foi* 
that,  before  any  of  the  wounds  were  inflicted,  the  prosecutor  had    tmder  statt. 
conveyed  to  the  prisoner  that  he  wanted  to  know  the  prisoner's  7^8  Geo.  4, 
Christian  name,  surname,  and  place  of  abode,  and  that  the  prisoner  ^'^,^%  J|  3^ 
understood  what  was  required  of  him,  but  refused  to  comply  with        —I-, 
it,  then  the  detainer  would  be  lawful,  and  the  prisoner  might  be 
convicted  upon  the  1st  count.     And  upon  this  question  the  ex- 
pression "  I  will  not  let  you  go  until  1  find  out  who  you  are," 
will  be  evidence  for  their  consideration,  {a) 

Verdict — Otuilty  upon  the  first  count. 
Sentence — Transportation  for  seven  years. 


HOME  CIRCUIT. 

Kkmt  Lent  Assizes,  1849. 

March  16. 

(Before  Wightman,  J.) 

ReO.   v.    MiLLEN   and   AKOTUER.(b) 

Confession — Inducetiunt, 

A  siatemefU  made  by  one  of  two  prisoners  to  the  other  after  an  inducement 
suggested  by  that  other  in  the  presence  of  tlie  constable  in  whose 
custody  they  arcy  and  uncontradicted  by  the  constable,  is  admissible  in 
evidence. 

tiEORGE   MILLEN   and   Henry   Sheepwash  were  indicted 
^     for  the  wilful  murder  of  William  Law  at  Bethersden,  in  the 
county  of  Kent,    It  appecured  that  upon  the  9th  of  February  the 

(a)  This  raling  u  repagoant  to  the  reported  ruling  of  WilliamS)  J.,  in  Rem  r.  Long  (7 
G.  &  P.  314) ;  and  Wightman,  J.,  in  Reg,  r.  Lawrence  (Gloaoester  Spring  Awiaee,  1843  ( 
1  Baasell  on  Crimee,  Greave's  edit.,  Addenda,  xi.)  The  circomstanoes  of  the  former  caae 
were  verj  similar  to  thoee  in  /7^,  ▼.  Prsflney,  as  there  the  prosecutor  had  told  the  prisoner 
'*  he  shoald  like  to  know  his  name,**  to  which  the  prisoner  seems  to  have  given  no  answer. 
But  the  decision,  in  the  principal  oase^  seems  more  consistent  with  the  langaage  of  the  statate 
and  with  common  sense.  The  object  of  the  enactment  being  to  ensnre  the  punishment  of  the 
oflfender,  it  seems  difficult  to  imagine  that  it  was  intended  that  an  offender  who  refused  to  give 
his  name  should  be  invited  and  required  to  quit  the  land  and  so  escape  before  it  oould  be 
lawful  to  apprehend  him.  As  to  the  mode  in  which  the  demand  of  name  and  place  of  abode 
is  to  be  made,  there  is  nothing  in  the  act  pointing  to  any  set  form  of  exprsssioa.— -NoTk  nt 

THB  RbFORTBB. 

(i)  Reported  by  Paul  Parsibll,  Esq.,  Barrister*at*I.aw. 
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prisoner  Sheepwash  was  in  custody  upon  this  charge^  together 
with  a  man  named  Thomas  Oliyer^  who  was  not  incladed  in  this 
indictment.  Oliver  and  Sheepwash  were  being  conveyed  from 
Bethersden  to  Ashford^  adistanceof  six  or  seven  miles^in  the  charge 
of  a  man  named  Edward  Tannton^  the  constable  of  Bethersden. 
George  Taunton^  the  son  of  the  constable^  was  driving  the  cart^ 
but  Edward  Taunton^  the  constable^  was  sitting  immediately  behind 
and  could  hear  all  that  passed.  Oliver  said  to  Sheepwash^ "  You 
had  better  speak  the  truth.''  Neither  Edward  Taunton  nor  Gteorge 
Taunton  made  any  remark.  Sheepwash  then  made  a  statement 
which  all  the  others  who  were  in  the  cart  heard. 

Deedea  and  Taaaell,  for  the  prosecution^  proposed  to  put  this 
statement  in  evidence. 

T,  Ghamhers,  for  the  prisoner^  objected  that  this  was  a  statement 
made  after  an  inducement  sanctioned  by  the  constable^  and  was 
therefore  inadmissible. 

The  following  cases  were  cited :  Beg.  v.  Scurdh  Taylor,  8  C.  & 
P.  783 ;  R,  V.  Spencer,  7  0.  &  P.  776 ;  R.  v.  Thomas,  ibid.  345 ; 
R,  V.  Court,  ibid.  496 ;  Oamer^s  case,  1  D.  0.  C.  329. 

WiGHTMAN,  J.,  retired  to  consult  Parke,  B.,  who  was  sitting 
in  the  other  court,  and,  upon  his  return,  ruled  that  the  evidence 
was  inadmissible,  as  the  inducement  held  out  to  Oliver  appeared 
to  have  the  sanction  of  the  constable  who  was  present  and  ap- 
parently assented  to  it. 

It  then  appeared  that,  the  same  evening,  after  Oliver  and 
Sheepwash  had  reached  Ashford,  and  while  they  were  at  the  house 
of  one  Vile,  the  constable  of  Ashford,  Sheepwash  made  another 
statement,  before  which  Vile,  the  constable,  said  to  him,  "  You 
need  not  say  anything  unless  you  like.'' 

The  two  prisoners,  Edward  Taunton  the  constable,  and  his  son, 
left  Bethersden  at  eight  in  the  evening ;  they  arrived  at  ABhford 
in  the  cart  about  nine  o'clock ;  the  conversation,  in  which  this 
statement  was  made  took  place  at  about  eleven  o'clock. 

WiGHTMAN,  J. — Held,  that  this  statement  was  inadmissible  as 
being  connected  with  the  same  inducement  as  the  former. 

Verdict — Both  guilty. 
Sentence — Death,  (a) . 


(a)  Gwrge  Millen  was  accordingly  executed  at  Maidstone;  bot  Henrjr  Sheepwash  was 
reprieved  bjr  Her  Majestj,  and  siibseqoeatlj  was  transported  for  life. 
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CENTRAL  CRIMINAL  COURT. 

Skptsubbb  Session^  1848. 

(Before  Eble  and  Williams^  JJ.) 

Reg.  v.  Dowlikq.  (a) 

Indictment  under  11  ^  12  Vict,  c,  12 — Prisoner's  right  to  have  indictment 
read  over — Right  to  a  copy  of  the  jury  panel — To  examine  a  juror  on  the       . 
voire  dire — Levying  war  against  the  Queen-^Distinction  between  a  spy 
and  an  accomplice. 

On  a  trial  for  felony  the  prisoner  is  entitled  to  have  the  indictment  read  over 
slowly  once,  and  once  only. 

The  prisoner  is  not  entitled  to  a  copy  of  the  jury  panel;  a  juror  cannot  be 
examined  on  the  voire  dire  without  cause  being  first  shovm.  To  constitute 
a  levying  of  war  under  the  11  ^12  Vict,  c.  12,  it  is  not  necessary  that 
there  should  have  been  any  actual  conflict.  Any  attempt  by  force  or  intimi- 
dation to  interfere  with  the  free  action  of  the  Oovemment  is  a  '*  levying 
war "  within  the  meaning  of  the  above  act.  Any  attempt  to  substitute 
another  form  of  Cfovernment  for  the  existing  one,  or  to  dismember  the 
United  Kingdom,  is  sufficient  to  sustain  a  count  under  the  above  act 
charging  the  intent  to  be  to  depose  the  Queen,  ^. 

If  several  persons  join  in  the  same  conspiracy,  some  intending  by  the  means 
employed  to  force  the  Oovemment  to  change  their  measures,  whilst  the  object 
of  others  is  to  sever  Ireland  from  England,  each  is  responsible  for  both 
intents,  A  person  who  enters  into  a  conspiracy  for  the  sole  purpose  of 
detecting  and  betraying  it,  does  not  strictly  require  confirmation  as  an 
accomplice,  although  his  evidence  should  be  received  by  the  jury  with 
caution, 

^f^HE  prisoner  was  indicted  under  tHe  Crown  and  Oovemment  Indiotmeotmny 
-I      Security  Act,  the  11  &  12  Vict.  c.  12.  ^tfmA  onoe 

Before  the  trial  commenced,  **"^' 

Kenealey,  for  the  prisoner,  desired  that  the  indictment  might  be 
read  over  three  times  slowly,  in  order  that  it  might  be  taken  down 
in  writing.  He  had  been  refused  a  copy  of  the  indictment,  and  was 
compelled  therefore  to  assert  a  right  which  tiie  prisoner  possessed. 

Eble,  J. — JLn  consequence  of  it  having  been  suggested  yes- 
terday  that  this  application  would  be  made,  [  have  looked  into 
the  cases,  and  am  of  opinion  that  the  prisoner  can  only  demand  to 
have  the  indictment  read  over  once.  It  is  absurd  to  suppose  that 
you  are  entitled  to  have  the  same  thing  read  over  three  times. 

Kenealey  submitted  that  the  prisoner  had  a  common  law  right  to 
that  which  he  claimed.  There  were  several  cases  in  the  state 
trials  in  which  the  indictment  had  been  read  over  twice,  and  in 

(a)  Reported  by  B.  C.  Bobimson,  Esq.,  BArri§ter*at-Law. 
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Rbo.        some  instances  three  times  :  {Weston's  casCy  2  St.  Tr.  912^  923  ; 
^    ••  Van^8  case,  6  St.  Tr.  182 ;  BosewiWa  case,  10  St.  Tr.  162  ;  Gra- 

Dowuno.     j^^,^  ^^^  j2  St.  Tr.  815 ;  Batclifffs  case,  Fost.  Cr.  L.  40,  42.) 
Crwon  and         Erlb,  J. — Were  not  those  cases  in  which  the  indictment  was  in 
c?oeerfiiNent    Latin,  the  second  reading  was  that  of  a  translation  into  English, 
^•^^^-  and  the  third  when  the  prisoner  was  given  in  charge  to  the  Jury  f 

Kenealey  said  that  such  was  the  case  in  some  instances,  bnt  there 
were  cases  where  it  had  been  read  twice  in  Latin,  and  once  in 
English ;  bnt  the  principle  was  that  a  prisoner  should  have  the 
fullest  opportunity  of  knowing  the  nature  of  the  charge  against  him. 

EfiLB,  J. — I  rule  in  accordance  with  the  authorities  and  with 
universal  practice,  that  the  indictment  be  read  slowly  over  once, 
and  once  only. 
Jurj  p«neK  Kenealey  then  applied  for  a  copy  of  the  jury  panel.     He  was 

entitled  to  it  in  case  of  treason,  and  this  was  substantially  that 
offence. 

EfiLE,  J.  (after  consulting  Williams,  J.) — ^This  is  an  ordinary 
case  of  felony,  and  the  proceedings  must  be  conducted  in  precisely 
the  same  way  as  on  a  trial  for  such  a  charge.  We  therefore  refuse 
the  application. 

Upon  a  juror  being  called  into  the  jury  box, 
Fotrf  «Mrei  Kenealey  required  that  he  might  be  sworn  on  the  voire  dire,  in 

order  that  he  might  examine  £am  with  a  view  to  a  challenge,  if 
necessary.  [Eblb,  J. — You  cannot  do  that  without  first  stating 
some  ground  for  the  proceeding.]  He  may  have  been  a  special 
Constable,  and,  if  so,  I  should  certainly  challenge  him ;  out  I 
cannot  say  I  have  any  instructions  with  regard  to  this  particular 
individi^. 

Eblb,  J. — Then  I  must  refuse  your  application,  unless,  indeed, 
you  can  quote  some  authority  on  the  subject.  I  think  it  a  very 
unreasonable  thing  that  a  juryman  should  be  cross-examined 
without  your  having  received  any  information  respecting  him. 

A  jury  having  been  formed,  the  prisoner  was  then  given  in 
charge  upon  the  following  indictment : — 
Indictment  Central  Criminal  Court,  to  wit. — The  jurors  for  our  lady  the 

ist  ooont  Queen,  upon  their  oath  present  that  Alfred  Dowling,  late  of  the  pa- 
rish of  Christchurch,  in  the  county  of  Surrey,  labourer,  with  several 
others  named,  beinff  subjects  of  our  said  lady  the  Queen,  not  having 
the  fear  of  God  before  their  eyes,  nor  weighing  tiie  duty  of  their 
allegiance,  but  wholly  withdrawing  the  love,  obedience,  fidelity, 
and  allegiance  which  every  true  and  faithful  subject  of  our  said 
lady  the  Queen  should  and  of  right  ought  to  bear  towards  our  said 
lady  the  Queen,  heretofore  and  after  the  passing  of  an  act  of 
Parliament  made  and  passed  in  the  eleventh  year  of  the  reign  of 
Her  present  Majesty,  intituled  ''  An  Act  for  the  better  Security 
of  the  Crown  and  Government  of  the  United  Kingdom,'*  to  wit, 
on  the  fifteenth  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-eight,  and  on  divers  other  days  and 
times  as  well  before  as  after  that  day,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
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of  the  said  coDrt^  wickedly  and  feloniouslyj  amongst  themselves        Rbo- 
and  together  with  divers  other  evil  disposed  persons  to  the  jurors     d^^^j^^j, 

aforesaid  unknown,  did  compass,  imagine,   invent,   devise  and        

intend  to  levy  war  against  our  said  lady  the  Queen  within  that    Cnmm  and 
part  of  the  United  Kingdon  of  Great  Britain  and  Ireland  called  ^'^^*^ 

England,  in  order  by  force  and  constraint  to  compel  her  to  change        

her  measures  and  counsels,  and  the  said  compassing,  imagination, 
invention,  device  and  intention  did  then  and  there  express, 
utter  and  declare,  by  divers  overt  ac^ts  and  deeds  hereinafter 
mentioned ;  that  is  to  say,  in  order  to  fulfil  and  perfect  and  bring 
to  effect  their  felonious  compassing,  imagination,  invention,  device 
and  intention  aforesaid,  they  the  said  Alfred  Dowling,  and  the 
others,  on  the  said  fifteenth  day  of  August,  in  the  year  of  our  Lord 
aforesaid,  and  on  divers  other  days  and  times  as  well  before  as 
after  that  day,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
wickedly  and  feloniously  did  assemble,  meet,  conspire,  consult  and 
agree  amongst  themselves,  and  together  with  divers  evil  disposed 
persons  to  the  jurors  aforesaid  unknown,  to  stir  up,  raise,  make 
and  levy  insurrection,  rebellion  and  war  against  our  said  lady 
the  Queen  within  this  realm,  and  to  overthrow  and  destroy  the 
constitution  and  government  by  law  established  within  this  realm ; 
and  ftirther,  to  fulfil,  perfect  and  bring  to  effect  their  felonious 
compassing,  imagination,  invention,  device  and  intention  aforesaid, 
they  the  said  Alfred  Dowling,  and  the  others  mentioned,  on  indictmeiift. 
the  said  fifteenth  day  of  August,  in  the  year  of  our  Lord  aforesaid,  i»*  «wnt. 
and  on  divers  other  days  and  times  as  well  before  as  after  that  day, 
with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  wickedly  and 
feloniously  did  purchase,  procure,  provide,  and  have  divers  large 
quantities  of  arms,  to  wit,  swords,  daggers,  pikes,  bayonets,  guns, 
and  pistols,  and  divers  large  quantities  of  ammunition,  to  wit,  gun* 
powder,  leaden  bullets,  and  shot,  with  intent  therewith  to  arm 
themselves  and  other  evil  disposed  persons,  in  order  to  attack,  resist, 
fight  with,  kill  and  destroy  the  soldiers,  troops,  and  forces  of  our 
said  lady  the  Queen,  and  the  police  constables  and  peace  officers 
acting  in  the  execution  of  their  duty  within  this  realm ;  and  to 
raise,  make  and  levy  insurrection,  rebellion  and  war  against  our 
said  lady  the  Queen  within  this  realm ;  and,  further,  to  fulfil,  per* 
feet,  and  bring  to  effect  their  felonious  compassing,  imagination, 
invention,  device  and  intention  aforesaid,  they  the  said  Alfred 
Dowling,  and  the  others  mentioned,  on  the  said  fifteenth  day  of 
August,  in  the  year  of  our  Lord  aforesaid,  and  on  divers  other 
days  and  times  as  well  before  as  after  that  day,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  wickedly  and  feloniously  did 
assemble,  meet,  conspire,  consult,  and  agree  together  amongst 
themselves,  and  together  with  divers  other  evil  disposed  persons  to 
the  jurors  aforesaid  unknown,  to  set  fire  to,  burn,  and  destroy 
divers  police  stations,  railway  stations,  houses  and  buildings,  and 
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to  provide  and  prepare  divers  combustibles  and  materials  for  the 
purpose  of  setting  fire  to^  burning,  and  destroying  the  same ;  and 
further,  to  fulfil,  perfect  and  bring  to  effect  their  felonious  com- 
passing, imaginations,  invention,  device  and  intention  aforesaid, 
thev  the  said  Alfred  DowHng,  and  the  others  mentioned,  on  the 
said  fifteenth  day  of  August,  in  the  year  of  our  Lord  aforesaid, 
and  on  divers  other  days  and  times  as  well  before  as  after  that 
day,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  wickedly 
and  feloniously  did  enrol  themselves  as,  and  became  and  were, 
members  of  divers  unlawful,  secret  and  dangerous  associations, 
clubs  and  confederacies,  holding  secret  correspondence  and  com- 
munications with  each  other,  for  the  purpose  of  organizing,  raising, 
making  and  levying  insurrection,  rebellion,  and  war  within  this 
realm  :  in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

The  2nd  count  averred  the  compassing  and  intent  to  be  to 
deprive  and  depose  our  Sovereign  lady  the  Queen  from  the  style, 
honour,  and  royal  name  of  the  imperial  crown  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  was  in  aU  other  respects 
the  same  as  the  1st  count. 

The  indictment  was  preferred  under  the  3rd  sect,  of  11  &  12 
Vict.  c.  12,  which  enacts  ''  that  if  any  person  whatsoever,  after 
the  passing  of  this  act,  shall,  within  the  United  Kingdom  or  with- 
out, compass,  imagine,  invent,  devise  or  intend  to  deprive  or 
depose  our  most  gracious  lady  the  Queen,  her  heirs  or  successors, 
from  the  style,  honour,  or  royal  name  of  the  imperial  crown  of  the 
United  Kingdom,  or  of  any  other  of  her  Majesty's  dominions  and 
countries,  or  to  levy  war  against  her  Majesty,  her  heirs  or  succes- 
sors, within  any  part  of  the  United  Kingdom,  in  order,  by  force  or 
constraint,  to  compel  her  or  them  to  change  her  or  their  measures 
or  counsels,  or  in  order  to  put  any  force  or  constraint  upon,  or  in 
order  to  intimidate  or  overawe  both  houses  or  either  house  of  Par- 
liament, or  to  move  or  stir  any  foreigner  or  stranger  with  force  to 
invade  the  United  Kingdom,  or  any  other  her  Majesty's  dominions 
or  countries,  under  the  obeisance  of  her  Majesty,  her  heirs  or 
successors,  and  such  compassings,  imaginations,  inventions,  devices 
or  intentions,  or  any  of  them,  shall  express,  utter  or  declare  by 
publishing  any  printing  or  writing,  or  by  open  and  advised  speak- 
mg,  or  by  any  overt  act  or  deed,  every  person  so  offending  shall  be 
guilty  of  felony,''  Ac. 

The  evidence  showed  that  the  prisoner,  with  many  other  per- 
sons, some  included  in  this  indictment,  and  some  not,  had  organized 
large  bodies  of  men,  some  as  chartists,  some  as  Irish  confederates, 
with  the  view  of  obtaining  by  any  means  the  people's  charter  and 
the  repeal  of  the  union  respectively :  that  they  had  clubs,  with 
class  leaders,  wardens,  delegates,  &c. ;  that  they  held  meetings,  at 
which  they  wore  harangued  and  organized ;  that  they  had  raised 
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parties  of  fighting  men^  parties  who  were  to  bum  honses^  &c.,  to        Rio. 
create  a  diversion  in  favour  of  those  fightings  and^  finally,  that  it    ^    ^- 

was  agreed  the  attempt  should  be  made  on  August  16th^  on  which        

night  a  considerable  number  of  the  conspirators  were  found  at  the    enmm  md 
several  appointed  places  of  meetings  provided  with  arms^  combus-    J^^"""^ 
tibles,  &c.     Powell^  who  joined  the  conspiracy^  as  he  said^  only  to         .  ^ 
betray  it,  was  the  principal  witness. 

Kenealey,  in  his  address  to  the  jury,  contended  that  it  was  neces-  Kenealey  for 
sary  for  them  to  be  satisfied,  before  they  could  convict  the  prisoner,  the  praoner. 
that  he  had  intended  to  levy  war  against  his  Sovereign,  and  to 
overthrow  the  crown  and  government  of  the  realm,  or  to  levy  war 
against  the  Queen,  to  compel  her  to  change  her  measures.  The 
question  was  not  whether  there  was  a  conspiracy,  whether  a  num- 
ber of  pikes  and  bludgeons,  or  a  mass  of  combustibles,  were  col- 
lected together.  The  nature  of  treason  was  defined  by  the  25 
Edw.  8  to  be  the  levying  war  against  the  Sovereign,  or  adhering 
to  his  enemies.  Nothing  is  said  about  conspiracy.  There  were 
several  subsequent  acts  extending  the  definition,  but  these  were 
all  repealed  by  the  1st  Edw.  6.  The  meaning  of  levying  war  is 
given  by  Lord  Coke,  and,  after  mentioning  several  instances,  the 
reason  he  gives  is  this,  because  those  who  do  these  acts  take  upon 
them  royal  authority,  which  is  against  the  Eling.  [Efius,  J.'— 
Lord  Coke  speaks  of  persons  assembling  together  to  take  prisoners 
out  of  prison.  Do  not  they  assume  that  species  of  royal  authority 
which  Lord  Coke  intends  ?  He  surely  cannotmean  the  assumption 
of  all  the  power  and  authority  of  the  Sovereign.]  But  Lord  Coke 
goes  on  to  say — ^there  is  a  diversity  between  levying  war  and  com- 
mitting a  great  riot,  a  rout,  or  an  unlawful  assembly,  and  that,  I 
apprehend,  is  the  distinction  here.  The  conspiracy,  the^riot,  can- 
not be  denied,  but  can  this  man  be  said  to  have  contemplated  the 
levying  of  war  ?  Lord  Hale  says,  in  1  Hale,  131,  ''  But  a  bare 
conspiracy,  or  consultations  of  persons  to  levy  a  war,  and  to  provide 
weapons  for  that  purpose,  though  it  may  amount  in  some  cases  to 
an  overt  act  of  compassing  the  Eling's  death,  yet  it  is  not  a  levying 
of  war.''  He  gives  the  instance  of  Hotspur  having  raised  a  rebel- 
lion against  Henry  4th,  when  his  father,  the  Earl  of  Northumber- 
land, marched  an  army  towards  the  contending  parties,  but,  being 
intercepted  by  the  Earl  of  Westmoreland,  he  returned  home. 
There  seemed  to  be  a  little  doubt  that  his  object  was  to  assist  his 
son,  although  that  object  had  not  been  declared;  but  it  was 
declared  that  he  had  committed  no  treason ;  Lord  Ebde  says,  "  It 
appears  not  what  the  reason  of  that  judgment  was,  whether  it  was 
thought  only  a  compassing  to  levy  war,  and  no  war  actually  levied 
by  him,''  &c.  This  was  as  strong  a  case  as  could  be  put  to  show 
the  difference  between  a  great  riot  and  the  levying  of  war.  In 
this  case  the  prisoner  might  have  hoped  by  the  demonstration 
proposed  to  call  public  attention  to  the  miseries  under  which 
the  lower  classes  laboured;  he  might,  even  with  others,  have 
sought  to  operate  upoFU  their  fears ;  but  this  would  not  consti- 
tute a  levying  of  war  within  the  meaning  of  the  statute. 
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Eblb^  J.  (in  summing  ap.) — ^The  indictment  is  divisible  into  two 
distinct  parts :  firsts  the  criminal  intent :  secondly,  the  overt  acts,  by 
means  of  which  snch  intent  was  carried  out.     The  law  requires 
proof,  to  the  satisfaction  of  the  jury,  that  snch  intent  existed,  cmd 
that  such  overt  acts  were  committed.     The  meaning  of  the  part 
of  the  1st  count  of  the  indictment,  which  charges  the  prisoner 
with  the  intention  of  levying  war  against  the  Queen,  and  com- 
pelling her  by  force  to  make  changes  in  the  constitution,  though 
perfectly  well  understood  by  persons  conversant  with  law,  is  in 
some  respects  different  from  the  popular  acceptation  of  the  term. 
If  you  are  satisfied  that  the  prisoner  has,  with  others,  intended  to 
nse  force  to  prevent  the  government  from  the  free  exercise  of  any 
of  its  lawful  powers,  the  prisoner  must  be  considered  as  having 
the  intention  under  the  statute  to  levy  war  against  the  Queen. 
It  is  not  necessary  that  such  persons  should  appear  in  arms — that 
they  should  appear  in  military  array  or  display  military  banners. 
It  is  evident  that  numbers  assembled  without  military  discipline, 
and  possessing  only  the  arms  which  they  themselves  could  furnish, 
might  produce  a  formidable  contest  and  powerful  resistance  to  the 
authorities.     That  there  should  have  been  an  actual  conflict  is 
unnecessary.     The  basis  of  the  crime  is  the  intent,  and  as  soon  a» 
such  intent  is  evinced  by  acts  the  offence  is  complete,  though  no 
actual  conflict  has  occurred.      Much  has  been  said  respecting  the 
similarity  between  the  present  offence  and  an  ordinary  riot.     The 
distinction  consists  in  the  nature  of  the  objects  for  which  the 
parties  assemble.     If  the  purpose  is  a  private  one,  the  offence 
IS  a  riot ;  but  if  the  purpose  is  public  and  general,  it  is  a  levying 
war.     The  same  assembly  with  the  same  arms  might,  by  a  mere 
difference  in  the  intent  with  which  such  an  assembly  was  convened 
be  either  a  riot  or  a  levying  war.     The  object  of  the  prisoner  was 
alleged  in  the  1st  count  of  this  indictment  to  be  to  compel  the 
Queen  by  force  to  change  her  measures  and  counsels.     If  that  is 
established  to  your  satisfaction  there  can  be  no  doubt  that  it  was 
a  public  purpose,  and  that  the  offence  bears  no  relation  to  that  of 
riot.     If,  then,  the  prisoner's  intent  was  to  interfere  by  force  in  any 
way  with  the  free  action  of  the  government ;  if  the  object  was, 
for  instance,  to  intimidate  the    government  into  granting  the 
charter,  or  to  obtain  by  violence  and  terror  the  repeal  of  the  act 
of  union  between  Great  Britain  and  Ireland,  or  if  the  object  was 
in  any  degree  to  interfere  with  the  mihtary  posts, — ^if  persons  con- 
spire for  any  of  these  purposes,  and  it  is  proved  that  their  inten- 
tion was  to  assemble  in  numbers  and  armed ;  if  their  intention 
was  to  make  what  may  be  shortly  termed  insurrection,  it  must  be 
considered  a  levying  of  war  against  the  Queen  within  the  meaning 
of  the  act.     The  question,  tiberefore,  as  to  the  first  part  of  the 
indictment,  namely,  the  criminal  intention,  is  whether  the  prisoner 
had  or  had  not  the  intention  of  making  an  insurrection  against  the 
Queen  or  the  goyemment.     The  law  further  requires  that  such 
intention  should  be  acted  upon,  for  the  intention  is  confined  to  the 
mind  of  the  person  who  forms  it,  and  no  offence  is  committed  until 
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tliis  intention  ia  acted  npon  and  shown  by  some  overt  act;  snch        Rbo- 
overt  act  must  be  stated  in  the  indictment  and  must  be  proved     D^^^^jf,^ 

to  the  satisfaction  of  a  jury.     In  this  case  four  overt  acts  are        

charged,  and  if  any  one  of  them  is  clearly  established  to  your    Qfo«p»g»<* 
mind,  and  is  proved  to  have  been  done  with  either  of  the  intents  ^|JJ^^^ 

laid  in  the  indictment,  the  prisoner  is  guilty.     Another  rule  of       

law  is,  that  if  two  or  more  persons  engage  in  the  pursuit  of  a  com- 
mon criminal  purpose,  and  the  jury  ar^  satisfied  that  they  are  so 
combined,  then  the  act  of  any  one  of  them  in  furtherance  of  that 
purpose,  is  the  act  of  all.     So  in  this  case  if  it  is  made  out  to  your 
satisfaction  that  the  prisoner  conspired  ivith  others  with  the  pur- 
pose of  making  an  insurrection,  the  act  of  any  one  conspirator  in 
pursuance  of  such  an  object  must  be  taken  as  the  act  of  the 
prisoner ;  but  it  must  first  be  proved  that  the  prisoner  conspired. 
The  first  overt  act  charged  the  prisoner  that  he  with  others  con- 
sulted and  conspired  to  raise,  make,  and  levy  insurrection,  rebellion, 
and  war  against  the  Queen.     The  second  charged  him  with  con- 
spiring with  others  to  purchase  and  procure  arms  for  the  purpose 
of  making  an  insurrection,  &c.     The  third,  that  he  with  others  did 
assemble,  consult  and  conspire  to  set  fire  to  several  police  stations, 
&c. ;  and  the  fourth  that  he  with  others  had  enrolled  himself  as  a 
member  of  divers  illegal  associations  corresponding  with  each 
other  for  the  purpose  of  organizing  insurrection,  &c.     In  the  2nd 
count  the  overt  acts  are  identiccd ;  the  intent  only  being  varied. 
In  order  to  make  out  the  intent  laid  in  the  2nd  count,  namely,  the  Erie,  J. 
intent  to  deprive  and  depose  the  Queen  from  her  name,  style,  and 
title  of  Queen  of  the    iJnited  Kingdom  of  Great  Britain  and 
Ireland,  it  is  for  you  to  consider  whether  the  prisoner,  and  the 
others  with  whom  he  acted,  intended  to  subvert  the  monarchical 
institutions  of  the  country.     If  this  was  the  intention,  they  must 
have  intended  to   deprive  the  Queen  of  her  royal   style  and 
title  —  to   depose    her.      If,   moreover,   the    prisoner    intended 
by  force  to   sever   Ireland   from  the   Crown   of  England,   or 
intended   to   take  away  the  royal  authority  over  Ireland,  this 
also  would  amount  to  a  deposition  of  the  Queen  from  the  style 
and  title  of  the  imperial  crown  of  Great  Britain  and  Ireland.     If, 
in  pursuance  of  any  such  intention,  the  prisoner  has  committed 
any  one  of  the  overt  acts  mentioned,  the  2nd  count  is  proved. 
Again,  if  you  shall  think  that  some  of  the  parties  entered  into  the 
conspiracy  intending  to  resist  the  authority  of  the  Queen  in  Eng- 
land, whilst  others  (not  so  much  caring  for  this  object,  and  indif- 
ferent whether  it  were  effected  or  not,)  intended  to  destroy  the 
authority  of  the  Queen  in  Ireland,  co-operating  by  the  same  means 
to  produce  each  the  result  he  desired,  and  each  careless  whether 
or  not  the  purpose  of  the  others  was  effected,  then  both  parties 
must  be  considered  as  adopting  both  purposes.    In  referring  to  the 
evidence  of  Powell,  the  learned  judge  said  that,  although  he  had 
been  designated  as  a  spy  or  traitor,  and  an  accomplice,  if  his  object 
in  entering  into  the  confederacy  was  not  to  deceive  or  entrap  any 
one,  but  to  serve  his  country,  he  was  entitled  to  praise  instead  of 
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censnre.  K  he  only  lent  himself  to  the  scheme  for  the  purpose  of 
convicting  the  gnilty^  he  was  a  good  witness^  and  his  testimony  did 
not  require  confirmation  as  that  of  an  accomplice  would  do :  he 
was  not  an  accomplice^  for  he  did  not  enter  the  conspiracy  with  the 
mind  of  a  co-conspirator,  but  with  the  intention  of  betraying  it  to 
the  police,  with  whom  he  was  in  communication.-  At  the  same 
time,  from  the  facts  of  his  joining  the  confederacy  for  the  purpose, 
of  betrayal,  and  that  he  had  used  considerable  deceit  by  his  own 
account  in  carrying  out  that  intent,  the  jury  would  do  well  to 
receive  his  evidence  with  caution,  seeing  that  it  was  probable  on 
the  face  of  it,  and  borne  out  as  far  as  it  could  be  by  the  other, 
circumstances  of  the  case. 

The  jury  fmmd  the  prisoner  gvdlty. 

The  Attorney 'Oeneral,  Ola/rkson,  Bodkin,  Welsby,  and  Olork,  for 
the  prosecution. 

Kenealey  for  the  defence. 
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CENTRAL  CRIMINAL  COURT. 

SsFTSMBiB  Sessions. 

September  21,  22,  25,  1848. 

(Before  Platt  and  Williams,  JJ.) 

Reg.  v.  Lacet,  Cuffey,  and  Pay.  (a) 

Indictment  under  the  11  ^  12  Vict.  c.  12 — Fumiahing  prisoner  with 
copy — Right  of  prisoner  to  a  list  of  the  names  and  addresses  of  the 
taitnesses  at  the  back  of  the  indictment — Right  to  inspect  the  names — 
Right  to  examine  juror  on  the  voir  dire — Right  to  have  the  jury  panel 
read  over — Challenge — Declaration  and  acts  of  coconspirators » 

A  prisoner  charged  under  the  above  act  is  not  of  right  entitled  to  a  copy 
of  the  indictment,  nor  would  the  coui't  exercise  its  discretion  in  his  favour 
by  awarding  him  a  copy  ex  gratOi  (Erie,  J.). 

A  prisoner  iiidictedfor  felony  is  not  entitled  to  a  Ust  of  the  names  and 
addresses  of  the  witnesses  on  the  back  of  the  indictment,  but  he  will  be 
aUowed  to  inspect  the  indictment  for  the  purpose  of  seeing  the  names  of 
such  witnesses  (per  Erie,  J.).  No  juror  can  be  challenged  until  a  full 
jury  appear  ^in  the  box.  The  prisoner  may,  by  permission  of  the  court, 
have  the  jury  panel  read  over  before  he  is  called  upon  to  exercise  his 
right  of  challenge.  A  juryman  cannot  be  asked  whether  he  has  not  acted 
as  a  special  constable  during  the  disturbances  connected  with  the  charge  in 
the  indictment — but,  semble,  he  may  be  asked  whether  he  has  ever  expressed 
an  opinion  as  to  the  guilt  of  the  prisoners. 

A  witness  for  the  prosecution  proved  that  he  attended  a  meeting  at  which 
several  conspirators  were  present,  but  none  of  the  prisoners  were  there : 
he  received  at  that  meeting  a  leaf  of  a  book  from  one  of  those  present, 
named  Bezer,  which  was  to  serve  as  a  passport  to  a  meeting  to  be  held 
a  week  or  two  afterwards.  He  attended  the  second  meeting,  produced 
the  leaf  that  had  been  given  him,  and  was  admitted.  The  prisoners 
were  not  present,  nor  were  they  shown  to  have  joined  the  conspiracy  at 
that  time. 

Held,  that  the  witness  might  state  the  substance  of  what  Bezer  told  him 
when  he  gave  him  the  leaf,  and  also  what  passed  at  the  second 
meeting. 

It  was  proved  that  on  the  evening  of  the  l^th  August,  the  time  which  had 
been  fixed  by  the  conspirators  for  a  general  outbreak,  a  large  number  of 
armed  men  were  found  assembled  in  a  public  house  in  Webber^treet. 
None  of  these  men  had  been  previously  connected  by  the  evidence  with  the 

<a)  Reported  bj  B.  G.  Robinson,  Esq.,  Banister-tl-Law. 
VOL.   III.  2    R 
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Rbo.  conspircLcy,  neither  did  it  appear'  that  the  house  had  ever  been  recognized  as 

»•  a  place  of  meeting. 

A^.i'^^'L^o.    Seldy  that  what  ivas  done  and  what  was  found  in  that  house,  were  admissible 

AMD  OTHERS*  •  •  • 

tn  evidence. 

Practice.     T^HE  prisoners  were  indicted  under  the  Treasonable  Felony  Act, 

J-      and  the  bill  having  been  found  by  the  grand  jury, 

Balla/ntine,  Huddleston,  Parry,  Metcalfe,  and  Pamell  applied  to  the 
court  on  behalf  of  the  several  prisoners,  that  they  might  be  furnished 
with  copies  of  the  indictment.  The  statute  was  a  new  one,  and  prior 
to  its  passing,  the  acts  which  now  constituted  a  felony  would  have 
amounted  to  treason ;  and  if  that  had  been  the  charge  against 
them  they  might  have  demanded  a  copy  of  the  indictment  as  their 
right.  There  was  an  alteration  in  the  name  and  punishment  of 
the  offence,  but  it  was  submitted  that  the  mode  of  proceeding 
ought  to  remain  the  same  as  before.  At  all  events  if  the  prisoners 
could  not  claim  it  as  a  right,  this  was  a  case  in  which  the  court 
would,  ex  gratia,  direct  copies  to  be  delivered.  In  the  case  of  Reg. 
V.  Martin,  recently  tried  in  Ireland  under  the  same  statute,  a 
similar  application  was  made,  and  the  judges  at  once  acceded 
to  it. 

Eelb,  J.  (after  consulting  V.  Williams,  J.) — ^We  see  no 
reason  why  the  practice  in  this  case  should  vary  from  that  in  an 
ordinary  felony.  The  Legislature  has  thought  proper  to  reduce 
such  offences  from  treasoii  to  felony,  and  that  being  the  case,  they 
must  be  treated  in  all  respects  as  felonies.  One  result  is,  that  a 
copy  of  the  indictment  is  no  longer  to  be  delivered.  There  ar© 
persons  who,  forgetting  the  merits  of  a  case,  look  to  the  indictment 
as  a  fruitful  source  of  technical  errors,  and  by  availing  themselves 
of  them,  justice  is  frequently  defeated.  We  think  we  ought  not 
to  afford  any  unnecessary  facility  to  such  a  course.  In  this  case 
the  facts  stated  in  the  indictment  must  be  known  because 
they  are  of  course  the  same  as  those  taken  in  the  informations 
before  the  magistrates.  The  prisoners,  therefore,  cannot  be  pre- 
judiced in  their  defences. 

September  22. 

Ballantine  (with  whom  was  Pamell  for  the  prisoner  Lacey) 
required  to  be  furnished  with  a  list  of  the  names  and  addresses  of 
the  witnesses  on  the  back  of  the  indictment.  The  depositions 
contained  the  names  of  but  few  of  those  who  had  been  examined 
before  the  grand  jury,  and  it  was  most  important  for  the  interests 
of  the  prisoners  that  they  should  have  an  opportunity  of  inquiring 
into  the  characters  of  all  those  who  were  to  appear  against  them. 

Erlb,  J. — ^This  case  must  be  tried  like  any  other  case  of  felony, 
and  there  is  no  precedent  for  yielding  to  this  application. 
Indictment  may      Ballantine  asked  at  least  to  be  permitted  to  inspect  the  back  of 
bf  inspected,     the  indictment,  and  see  the  names  of  the  witnesses  there  men- 
tioned. 

Bele,  J. — ^I  see  no  objection  to  that.  I  think  it  is  the  ordinary 
course  of  proceeding. 


List  of  wit- 
iiessee  on  the 
bnrk  of  the 
indictment 
refoaed. 
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September  25.  Rko. 

Upon  a  jniyman  being  called  into  the  box,  Lacbt 

Ballantine  proposed  to  ask  him  a  question  on  the  voir  dire,  ^"^  othkb^ 

The  Attorney 'General  objected  to  his  doing  so.  J~ 

Ballantine,  Huddleston,  Parry,  Metcalfe,  and  Pamell  were  heard       . 

on  behalf  of  the  prisoners,  and  cited,  in  sapport  of  the  right  to 
put  the  question,  1  Co.  Litt.  156  a,,  158  b.,  where  it  was  said, 
''  If  the  cause  of  challenge  touch  the  dishonour  or  discredit  of  the 
juror,  he  shall  not  be  examined  upon  his  oath,  but  in  other  cases 
he  shall  be  examined  upon  his  oath  to  inform  the  triers.'^ 

The  Attorney 'Oenerat  contended  that  some  cause  of  challenge 
must  be  shown,  and  the  challenge  then  put  upon  record. 

Platt,  B. — The  present  is  not  the  proper  time  for  challenging.  Chaiiengiog 
Tou  must  wait  until  twelve  jurymen  appear  in  the  box.  the  jury. 

Huddleston  and  Parry  then  required  that  the  whole  jury  panel 
should  be  read  over  before  the  prisoners  were  called  upon  to 
challenge,  and  cited  Chitty's  Cr.  Law,  546,  550;  Co.  Litt. 
158  m.,  287 ;  Bac.  Abr.  574 ;  Fost.  Cr.  Law,  7. 

The  Attorney ^Oeneral  resisted  the  application.  The  panel  was 
always  called  over  once  at  the  beginning  of  the  session,  and  that 
was  all  that  was  requisite. 

Ballantine  urged  that  the  reading  which  was  required  was  a 
reading  in  the  presence  of  the  prisoner,  otherwise  it  was  of  course 
useless  to  him.  It  was  required  not  as  a  mere  matter  of  form  but 
for  the  protection  of  parties  charged  with  offences. 

The  Attorney -Oeneral  said  that,  as  it  appeared  from  a  passage 
in  Hawk.  P.  C,  cited  in  Chitty's  Gr.  Law,  that  the  panel  might  be 
read  over  by  leave  of  the  court,  he  should  offer  no  further  oppo* 
sition. 

The  panel  was  accordingly  read  over. 

Bailaniine  then  challenged  John  Pickworth,  "  for  that  the  said 
J.   P.    does    not   stand  indifferent  between  the  crown  and  the 
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prisoner. 

The  Attomey^Oeneral  pleaded  ''  that  the  said  J.  P.  does  stand 
indifferent  between  the  crown  and  the  prisoner.'^ 

Two  triers  were  then  sworn  to  try  the  issue  joined  on  this  plea; 
one  being  a  juryman  previously  sworn  without  objection,  and  the 
other  being  selected  by  the  learned  judges. 

The  juryman  was  then  sworn,  and  was  asked  by  Ballantine  the 
following  question :  ^'  During  the  recent  disturbances,  have  you 
acted  as  a  special  constable  V^ 

The  Attorney 'O&neral  objected  to  this  question  as  being  one 
totally  irrelevant. 

Platt,  B.— It  is  a  question  which  has  nothing  whatever  to  do 
with  the  issue,  and  I  cannot  allow  it  to  be  put. 

Ballamiins  then  asked,  without  objection  being  made,  whether 
the  juryman  had  ever  expressed  any  opinion  as  to  the  guilt  of  the 
prisoners  ? 

The  prisoners^  challenges  becoming  at  length  exhausted,  a  full 

2  B  2 
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Rko.       jury  was  obtained.     The  prisoners  were  then  charged  upon  the 
^'  same  indictment  as  that  set  forth  in  R.  v.  Bowling ,  ante,  p.  509, 

AKD  OTHERS.       "^^^  iudictmcnt  was  framed  upon  the  8rd  sect,  of  the  11  &  12 

Vict.  c.  12,  which  enacts,  "That  if  any  person  whatsoever,  after 

Crown  and    ^jjg   passing  of  this  act,  shall,  within  the  United  Eangdom  or 

SeeurUy  AcL  without,  compass,  imagine,  invent,  devise  or  intend  to  deprive  op 

depose  our  most  gracious  Lady  the  Queen,  her  heirs  or  successors, 

from  the  style,  honour,  or  royal  name  of  the  imperial  crown  of  the 
United  Kingdom,  or  of  any  other  of  her  Majesty^s  dominions  and 
countries,  or  to  levy  war  against  Her  Majesty,  her  heirs  or  suc- 
cessors, within  any  part  of  the  United  Kingdom,  in  order  by  force 
or  constraint  to  compel  her  or  them  to  change  her  or  their 
measures  or  counsels,  or  in  order  to  put  any  force  or  constraint 
upon,  or  in  order  to  intimidate  or  overawe  both  Houses  or  either 
house  of  Parliament,  or  to  move  or  stir  any  foreigner  or  stranger 
with  force  to  invade  the  United  Kingdom  or  any  other  of  her 
Majesty's  dominions  or  countries  under  the  obeisance  of  Her 
Majesty,  her  heirs  or  successors,  and  such  compassing,  imagina- 
tions, inventions,  devices,  or  intentions,  or  any  of  them,  shall 
express,  utter  or  declare,  by  publishing  any  printing  or  writing,  or 
by  open  and  advised  speaking,  or  by  any  overt  act  or  deed,  every 
person  so  offending  shall  be  guilty  of  felony." 

ETidmce.  ^^  ^*^  proved  that  the  prisoners,  from  July  26  to  August  1 6, 

had  been  in  the  habit  of  attending  meetings  where  plans  for  secur- 
ing the  "People's  Charter"  and  the  "Repeal  of  the  Union"  were 
suggested  and  organized.  That  the  prisoners  took  a  prominent 
part  at  such  meetings ;  that  large  bodies  of  men  were  formed  into 
societies,  with  class  leaders,  wardens,  delegates,  &c.  \  that  some  of 
the  members  of  such  societies  were  selected  and  organized  as  fight- 
ing men;  others  were  instructed  in  erecting  barricades,  firing 
houses,  and  scattering  grenades ;  that  an  attempt  at  insurrection 
was  to  be  made  in  the  night  of  the  liSth  of  August ;  and  that  on 
that  night  a  great  number  of  the  conspirators  were  found  at  the 
several  places  of  meeting  previously  marked,  they  being  amply 
provided  with  arms  and  combustible  materials. 

Powell,  one  of  the  witnesses  for  the  prosecution,  stated  that  he 
attended  a  meeting  at  which  several  conspirators  were  present,  but 
neither  of  the  prisoners  at  the  bar  was  there ;  he  had  received  at 
that  meeting  a  leaf  of  a  book  from  one  of  the  persons  presebt 
named  Bezer,  which  was  to  serve  as  an  introduction  or  passport  to 
a  meeting  to  be  held  a  week  or  two  afterwards.  On  the  20th  of 
July  he  attended  the  second  meeting;  was  asked  for  his  credentials, 
and  produced  the  leaf  that  had  been  given  him.  Payne,  the  chair- 
man of  that  meeting,  then  compared  the  leaf  with  a  book  which  he 
had  in  his  hand,  and  upon  that  the  witness  was  admitted.  The 
prisoners  were  not  shown  at  that  time  to  be  parties  to  the  con- 
spiracy. The  witness  was  now  asked  what  Bezer  said  to  him  when 
he  gave  him  the  leaf,  and  also  what  took  place  at  the  second  meet- 
ing, which  was  held  at  a  public-house  called  the  Black  Jack. 

Ballaniine  contended  that  these  questions  could  not  be  asked. 
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The  qaestion  was,  how  conversatioiu  of  other  persons  could  be        R»o. 
brought  to  bear  upon  the  issue  then  to  be  tried.     If  the  prisoners  •• 

had  been  proved  to  have  been  then  parties  to  the  conspiracy,  there  ^i^  oTHititf . 

could  be  no  ground  for  objection  ;  but  it  could  not  be  shown  that        

they  were  at  that  time  implicated  in  the  common  design,  and,     Crtnonand^ 
therefore,  were  not  answerable  for  the  conduct  of  other  parties.       seeurity  acl 

Piatt,  B. — ^We  do  not  see  how  the  Attomey-Oeneral,  without        

having  made  those  defendants  parties  to  the  conspiracy  on  the  20th 
of  July,  can  give  the  acts  or  conversations  of  those  who  were  so, 
in  evidence. 

The  Attorney 'Oeneral.  —  They  would  be  at  least  evidence  to 
show  how  this  witness  became  a  member  of  the  society,  but  I  shall 
contend  that  they  are  admissible  on  general  principles  against  these 
defendants,  as  proving  the  conspiracy. 

Ballantine,  would  contend  that  they  were  not  evidence  for  any 
purpose.  This  was  not  a  conspiracy  but  a  felony,  and  here  arose 
the  fallacy  of  the  Attorney ^Qeneral' 8  position.  If  these  defendants 
were  indicted  for  a  larceny,  could  it  be  contended  that  conversa- 
tions had,  long  before  the  offence  was  committed,  with  persons 
alleged  to  be  implicated  in  the  transaction,  would  be  admissible 
against  them  f 

Parry y  on  the  same  side. — It  was  clear  that  the  defendants  were 
not,  on  the  20th  of  July,  parties  to  the  conspiracy.  It  did  not  ap- 
pear that  they  were  at  that  time  even  acquainted  with  the  persons  ETideoce. 
whose  acts  were  sought  to  be  adduced  in  evidence  against  them, 
and  there  was  nothing  to  show  that  what  took  place  at  that  meeting 
was  ever  afterwards  communicated  to  the  prisoners.  Under  these 
circumstances  he  should  contend,  that  even  if  the  charge  were  one 
of  conspiracy,  it  would  not  be  admissible — far  less  ground  was 
there  for  saying  it  could  be  admitted  on  a  charge  of  felony. 

The  Attorney 'General  argued,  that  although  this  was  an  indict^ 
ment  for  a  felony,  it  was  a  felony  based  upon  a  conspiracy.  It 
was  a  compassing  with  others  to  do  certain  acts :  that  was  the  of- 
fence, and  that  was  in  its  very  nature  a  conspiracy.  The  overt 
acts  did  not  of  themselves  constitute  the  offence,  they  were  only 
evidence  of  the  compassing ;  that  was  the  crime,  and  that  was  a 
conspiracy.  He  would  take  the  case  put  by  the  other  side,  and 
would  contend  that  if  several  persons  conspired  to  commit  a  larceny, 
a  man  who  came  in  at  the  eleventh  hour  and  joined  in  the  com- 
mission of  the  offence,  would  be  responsible  for  what  they  had 
previously  done,  for  he  would  have  adopted  it  by  his  subsequent 
conduct. 

Piatt,  B. — The  rule  in  misdemeanors  arises  from  the  fact  of 
all  being  principals,  but  this  is  not  so  in  felonies. 

Williams,  J. — The  reason  why,  in  a  conspiracy,  you  admit 
evidence  of  the  acts  and  observations  of  others  is,  that  those  others 
are  agents,  but  how  is  it  the  act  of  an  agent  when  the  party  is  not 
at  the  time  involved  iu  the  conspiracy  ? 

The  Attorney 'OeneraL — The  rule  of  law  is  precisely  the  same  as 
to  evidence,  whether  the  charge  be  felony  or  misdemeanor.     The 


522  ClilMINAL   LAW  CASES. 

Reo.  crime  is  different^  but  there  is  no  difference  as  to  the  proof.     In 

••  felony  all  are  principals  for  the  purposes  of  proof,  and  you  may 

AHD  OTHBB8.  P^^  ovidence  of  the  acts  and  parties  where  there  is  a  common 

design,  though  some  of  them  have  stopped  short  of  committing  the 

Crown  and  y^py  g^^^  charged.   This  is  a  conspiracy — a  felonious  conspiracy — 

s'ecuHiv  Act,   ^^^  ^^^  rules  relating  to  conspiracy  must  govern  this  case.     If  it 

can  be  proved  that  i£e  defendants  were  parties  to  it,  the  ordinary 

rule  is  applicable  to  the  acts  and  declaration  of  other  conspirators, 
whether  they  occurred  before  or  after  the  time  when  the  defen- 
dants joined  it. 

WeUby  and  Bodkin  (on  the  same  side) . — The  substantive  charge 
in  the  indictment  is  that  of  compassing  and  intending,  &c.     The 
overt  acts  laid  are  the  assembling  and  meeting.    The  charge  is  an 
act  of  the  mind  to  be  evidenced  by  the  overt  acts  alleged ;  and  this 
being  so,  precisely  the  same  rules  are  applicable  as  in  cases  of  con- 
spiracy and  treason  where  the  principle  and  nature  of  the  charge 
are  precisely  the  same.     Now  in  B.  v.  L.  Orey  (9  St.  Tr.  127),  it 
is  laid  down  "That  every  person  concerned  in  any  of  the  criminal 
parts  of  the  transaction  alleged  as  a  conspiracy,  may  be  found 
guilty  though  there  be  no  evidence  that  such  persons  joined  in 
concerting  the  plan,  or  that  they  ever  met  the  others ;  and  though 
it  is  probable  they  never  did,  and  though  some  of  them  only  join 
in  the  latter  parts  of  the  transaction,  and  probably  did  not  know 
Evideaoe.         of  the  matter  until  some  of  the  prior  parts  of  the  transaction  were 
complete.*'     That  rule  is  adopted  in  B.  v.  Murphy  (8  C.  &  P.  297). 
In  Maddin'a  case  (2  Russ.  699),  and  in  Lee^s  case  (2  Macnally's 
Evidence,  634).     So  in  B.  v.  Hammond  Sf  Webb  (2  Espinasse,  718, 
and  cited  in  2  JRussell  on  Crimes,  700),  the  indictment  charged 
the  defendants,  who  were  journeymen  shoemivkers,  with  a  con- 
spiracy to  raise  their  wages,  and  evidence  was  offered  on  the  part 
of  the  prosecution  of  a  plan  for  a  combination  among  the  journey- 
men shoemakers,  formed  and  printed  several  years  before,  regulat- 
ing their  meetings,  subscriptions,  and   other  matters,  for  their 
mutual  government  in  forwarding  their  designs.     This  evidence 
was  objected  to ;  but  L.  C.  J.  Kenyon  said  that  if  a  general  con- 
spiracy existed  general  evidence  might  be  given  of  its  nature  and 
the  conduct  of  its  members,  so  as  to  implicate  men  who  stood 
charged  with  acting  upon  the  terms  of  it,  years  after  those  terms 
had  been  established,  and  who  might  reside  at  a  great  distance 
from  the  place  where  the  general  plan  was  carried  on.    So  in  Beg. 
V.  Frost  (9  0.  &  P.  129),  where  a  party  met  which  was  joined  by 
the  prisoner  the  next  day,  it  was  held  that  directions  given  by  one 
of  the  party  on  the  day  of  their  meeting  as  to  where  they  were  to 
go  and  for  what  purpose,  were  admissible,  and  the  case  was  said  to 
fall  within  B.  v.  Hunt  (3  B.  &  Aid.  566),  where  evidence  of  dril- 
ling at  a  different  place  two  days  before,  and  hissing  an  obnoxious 
person,  was  held  receivable.     The  first  thing  to  be  proved  is  the 
conspiracy,  then  the  defendants  must  be  connected  with  it,  and 
when  this  is  done  the  acts  and  declarations  of  any  other  co-con- 
spirators, made  at  whatever  time,  are  admissible. 
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PtATT,  B. — ^Your  argument  is,  that  the  charge  being  an  act  of        Rbo. 
the  mind  established  in  the  indictment  by  certain  overt  acts,  one       .  ^' 
of  those  acts  is  a  conspirital  act,  and  most  lead  to  the  same  evidence  ^^y  othbki. 
that  applies  to  a  conspiracy.  

BaUantine.— The  Attorney-General   had  treated  the  case  as    ^^^"^^ 
though  a  compassing  was  precisely  the  same  as  a  conspiracy ;  but   security  Act. 

it  was  very  different.     There  must  be  two  persons  at  least  in  a        

conspiracy.  Under  this  act  one  might  be  tried  for  a  compassing. 
One  of  the  overt  acts  charged  was  no  doubt  a  conspiracy ;  but  the 
basis  of  the  offence  was  an  act  of  felonv ;  it  might  be  an  act  com- 
mitted  by  one  individual  or  by  several  at  the  same  time ;  but  if 
committed  by  several  at  different  times  one  only  could  be  charged 
as  principal^  and  the  rest  would  be  accessories  either  before  or 
after  the  fact.  Suppose  that  at  any  meeting,  these  prisoners,  being 
present^  compassed  to  levy  war  against  the  Queen,  the  offence 
would  be  complete,  and  the  Attorney-General  would  be  estopped 
from  giving  evidence  of  compassing  upon  any  subsequent  occasion, 
upon  the  principle  that  no  two  separate  and  distinct  felonies  can 
be  included  in  one  indictment ;  this  shows  how  necessary  it  is  to 
bear  in  mind  that  the  basis  of  this  charge  is  a  felony  and  not  a 
conspiracy,  and  that  evidence  other  than  such  as  is  applicable  to 
cases  of  felony  cannot  be  given  against  these  defendants.  If  they 
are  proved  to  have  met  and  compassed  on  the  1st  of  August,  any 
thing  done  subsequently  would  be  evidence  to  explain  that  act ;  STidenot. 
but  what  was  done  by  others  on  the  20th  of  July  could  have  no  beai*- 
ing  on  the  question  of  whether  felony  was  committed  twelve  days 
afterwards.  K  what  took  place  on  the  20th  of  July  was  brought 
to  the  knowledge  of  the  defendants  afterwards,  and  they  assented 
to  it,  then  there  might  be  little  ground  for  the  objection ;  but  it  is 
strongly  contended  that  merely  joining  the  conspiracy  at  a  sub- 
sequent time  is  no  presumption  that  all  previous  matters  were 
communicated  to  them  ;  but  that  it  is  incumbent  on  the  prosecu- 
tion aj£rmatively  to  show  that  such  communication  was  made  and 
its  terms  adopted. 

Piatt,  6. — Suppose  that  on  the  20th  of  July  the  chairman 
at  that  meeting  had  given  the  witness  a  copy  of  the  rules  of 
the  society — ^a  society  which  the  prisoners  were  proved  after- 
wards to  have  joined,  would  not  those  rules  be  evidence  against 
them? 

BaUantine  submitted  that  they  would  not  without  some  proof 
that  the  rules  had  come  to  the  knowledge  of  the  prisoners. 

Parry  argued  on  the  same  side. — ^An  overt  act  might  explain  the 
intention  of  persons  charged,  but  the  overt  acts  of  others  occurring 
before  the  prisoners  knew  anything  of  the  conspiracy,  acts  which, 
if  they  had  known,  they  might  have  dissented  from,  could  form  no 
subject-matter  for  the  jury  to  deliberate  upon.  Slight  evidence  of 
adoption  might  have  rendered  the  evidence  admissible,  but  here 
there  was  none  at  all. 

I'he  Aitorney^Oeneral  quoted  the  case  of  B.  v.  Frost,  9  C.  &  P. 
1 29.     There  this  point  was  vu*tually  decided :  a  witness  was  called 
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Bso.        to  prove  he  was  with  a  party  at  a  Chartist  lodge  on  the  2nd  o{ 

.  *'  November^  when  a  person  named  Reed  gaye  them  directions  to  go 

AMD  OTUBBf.  ^  Newport  on  the  following  night.     The  witness  did  not  see  the 

prisoner  nntil  he  was  on  his  march  to  Newport  on  the  4th.     Serjt. 

GtT^m^t  ^^^^^^9  f^r  *^®  crown,  proposed  to  ask  the  witness  what  Beed 
Security  Act.  ^^  ^  ^  the  purpose  for  which  they  were  to  go  to  Newport.  Sir 
■ —  F.  Pollock  and  Kelly,  for  the  prisoners,  contended  that  directions 
given  in  the  absence  of  the  prisoners  coald  not  be  evidence  against 
them.  Reed  was  not  npon  his  trial,  and  what  he  said  on  this 
occasion  was  said  before  the  prisoners  had  joined  the  scheme,  but 
C.  J.  Tindal  received  the  evidence.  He  said,  '^  I  think  it  admis- 
sible :  the  effect  of  it  is  quite  another  thing.''  Mr.  J.  Williams, 
too,  observed  that,  '^  although  the  question  was  not  without  diffi- 
culty, he  thought  the  evidence  ought  to  be  received  in  accordance 
with  what  had  been  done  in  previous  cases.  In  R,  v.  Hunt, 
8  6.  &  Aid.  566,  which  came  before  the  Queen's  Bench  on  the 
question,  how  far  Mr.  Hunt  could  be  affected  by  the  conduct  of 
other  parties  two  days  before  the  meeting  at  Manchester  (Mr. 
Hunt  having  made  his  first  appearance  at  that  meeting),  it  was 
held,  that  evidence  of  drilling  at  a  different  place  two  days  before, 
and  hissing  an  obnoxious  person,  was  receivable. 

Parry. — No  doubt  Frost  was  proved  to  have  been  a  piffty  to 
the  conspiracy  long  before. 
Eridenoe.  Platt,  B. — The  report  does  not  say  so,  and  the  argument 

seems  to  assume  the  contrary. 

Ballcmtine. — In  that  very  case  Mr.  B.  Parke  says,  ''  One  course 
in  cases  of  conspiracy  is  to  prove  the  acts  of  other  parties  to  the 
conspiracy,  and  thus  prove  the  conspiracy,  and  then  that  the  party 
charged  adopted  those  acts."  That  is  the  course  assumed  to  be 
taken,  but  one  main  point  is  lefb  out,  namely,  that  there  is  not  a 
tittle  of  evidence  to  prove  the  adoption. 

Piatt,  B. — But  is  not  the  question  of  adoption  for  the  jury  f 

Ballantine. — ^No  doubt  it  is  if  any  evidence  is  given  from  which 
adoption  may  be  inferred,  but  here  there  is  none.  Besides,  that 
case  was  one  of  treason ;  this  is  a  case  of  felony ;  and  as  has  been 
before  observed,  the  rules  that  govern  evidence  in  conspiracy  and 
treason  totally  differ  from  those  applicable  to  felony. 

Platt,  B. — It  appears  to  the  court  that  the  examination  may 
be  proceeded  with,  upon  the  ground  that  it  is  competent  to  the 
parties  who  intend  to  prove  a  conspiracy  to  exist,  either  as  a  pri- 
mary charge  or  a  secondary  one,  to  go  into  general  evidence  of  the 
nature  of  the  combination  between  the  persons  who  may  be  assem- 
bled together,  although  the  particular  defendant  were  not  of  the 
number  originally  congregated.  It  falls  precisely  within  the  doc- 
trine laid  down  in  Frosfs  case,  and  although  the  word  "  adopted 
is  used,  it  is  a  question  for  the  jury  hereafter  to  say  whether  that 
which  took  place  at  this  meeting  was  subsequently  adopted  by  the 
several  prisoners.  In  an  indictment  for  conspiracy  it  is  difficult  to 
prove  the  defendant's  privity  without  first  proving  the  conspiracy, 
and  the  defendants  may,  therefore,  go  into  general  evidence  of  it. 
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If  it  may  be  done  in  those  cases^  it  seems  to  me  that^  a  fortiori,  it        Beg. 
m^  be  done  in  this.  •'• 

Williams,  J. — One  principle  nsoaUy  governs  cases  of  con-  j^^  c^brs. 

spiracy.    After  the  conspiracy^  of  which  the  defendant  is  a  member^        

is  shown  to  exist,  the  acts  of  co-conspirators,  done  in  his  absence,    9^^^^  "!!j! 
are  to  be  taken  as  his  acts,  because  they  are  the  acts  of  his  agents.   sJuHtTAei, 

I  think  the  evidence  is  admissible,  because  it  is  charged  that  the        

prisoners  joined  a  certain  confederacy,  and  that  is  charged  as  one 
of  the  overt  acts  by  which  only  their  intention  is  declared,  and 
therefore  it  is  part  of  the  offence  charged ;  that  being  so,  it  is 
competent  to  the  crown  to  give  a  general  history  of  the  nature  of 
the  confederacy,  provided,  i^nind /acid,  it  is  shown  that  it  was  joined 
by  the  prisoners.  It  must  be  a  general  history  of  the  origin  and 
progress  of  that  confederacy. 

Ballantine  requested  their  lordships  to  reserve  the  point. 

Williams,  J. — Hunfs  case  is  extremely  strong  against  you, 
and  we  think  we  ought  not  to  comply  with  your  request. 

It  was  then  proved  that  on  the  evening  of  the  16th  of  August,  the 
time  which  had  been  fixed  for  the  general  outbreak,  a  large  number 
of  armed  men  were  found  assembled  in  a  public-house  in  Webber- 
street.  None  of  the  men  had  been  previously  connected  by  the 
evidence  with  the  conspiracy,  neither  did  it  appear  that  the  house 
had  ever  been  recognized  as  a  place  of  meeting. 

Ballantine^  Pamell,  Paary,  and  Metcalfe,  objected  that  proof  of  Evid«M». 
what  was  done  at  that  house  could  not  be  adduced.  The  people 
there  were  entirely  isolated  from  these  transactions.  Not  one  of 
them  was  brought  in  contact  either  with  the  prisoners  or  with  any 
persons  proved  to  have  been  a  party  to  the  conspiracy.  The  object 
of  their  meeting  was  entirely  unknown.  It  might  be  that  they 
were  assembled  for  the  purpose  of  getting  up  some  distinct  con- 
spiracy of  their  own.  It  might  be  that  they  were  burglars  pre- 
paring to  commit  a  midnight  robbery  in  some  adjoining  street,  and 
it  would  be  very  unjust  to  make  the  prisoners  responsible  for  con- 
duct which  they  had  never  sanctioned,  and  of  which  they  were 
probably  ignorant.  For  aught  that  appeared,  the  meetings  were 
as  distinct  in  their  character  as  if  they  had  taken  place  in  different 
quarters  of  the  world. 

Platt,  B. — It  seems  to  us  that  this  evidence  ought  not  to  be 
objected  to,  because,  upon  the  testimony  of  Powell,  which  we  must 
take  now  to  be  evidence  in  the  case,  it  seems  that  upon  this  night 
there  was  to  be  a  considerable  collection  of  armed  persons,  and  we 
have  at  one  of  the  meeting  returns  made  by  the  delegates  that  the 
number  of  Chartist  fighting  men  was  as  many  as  5000.  It  is  not 
to  be  expected  that  a  prosecutor  is  to  prove  the  secret  communica* 
tion  between  several  parties,  all  organized,  in  this  private  manner, 
to  meet  armed  in  different  parts  ot  the  metropolis.  The  value  of 
the  evidence  is  a  different  matter.  It  does  not  certainly  affect  the 
prisoners  directly,  but  it  is  for  the  jury  to  say  whether  it  touches 
them  indirectly  by  establishing  the  identity  of  motive  of  this 
meeting  and  the  rest. 

The  prisoners  were  all  found  guilty. 
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CENTRAL  CRIMINAL  COURT. 

OcTOBEA  Session. 

October  26,  27,  28,  1848. 

RxG.  V.  MuLLINS.(a) 

Refreshing    memory  —  Accomplices  —  Spies f    confirmation   of —  Witnesses 

to  character  after  verdict 

A  person  was  in  the  habit  from  time  to  time,  and  within  two  hours  of 
their  occurrence,  of  reporting  to  a  police  inspector  proceedings  that  had 
taken  place  at  certain  meetings  where  a  treasonable  conspiracy  was 
cairied  on.  The  inspector  took  down  the  purport  of  the  report  from 
his  dictation,  but  not  in  the  very  words  he  used.  When  finished,  some 
of  the  reports  were  read  over  by  the  witness,  and  some  were  read  to  him, 
and  all  were  signed  by  him. 

Held,  that  on  examination  he  might  use  those  reports  for  the  purpose  of 
refreshing  his  memory, 

A  person  employed  by  Oovemment  to  mix  with  con^irators,  and  pretend 
to  aid  their  designs  for  the  purpose  of  betraying  them,  does  not  I'eguire 
corroboration  as  an  accomplice. 

In  general,  witnesses  to  character  cannot  be  examined  after  verdict  and 
before  sentence,  where  the  defendant  might  have  examined  them  upon 
the  trial. 

I^HE  indictment  was  nearly  the  same  as  that  in  the  preceding 
-  case.  Davis,  one  of  the  witnesses  for  the  prosecation,  proved 
that  he  attended  the  meetings  of  the  Chaitists  for  the  purpose  of 
obtaining  information,  and  then  commonicating  it  to  the  Govern- 
ment :  that  within  two  hoars  after  each  meeting  he  detailed  such 
information  to  Marks,  a  police  inspector,  who  wrote  it  down  from 
the  witness's  dictation.  Some  of  the  accounts  so  written  were 
read  over  to  him — some  he  read  himself.  When  Marks  read  them 
over,  the  witness  sat  by  him.  He  often  saw  what  Marks  wrote, 
but  did  not  see  all.  He  signed  all  the  papers. 
Refmhing  ihe       Marks  deposed  that  he  took  down  the  purport  of  what  David 

?<?^7  ^  ^"^  ^  ^°^  ^°^  ^°^®  ^  time,  and  framed  it  as  a  report.  He  did 
not  take  down  the  very  words,  but  gave  them  as  nearly  as  possible, 
with  the  exception  that  he  began  "  I  beg  to  report.^'  To  the  best 
of  his  knowledge  he  read  the  whole  of  them  over  to  Davis,  who  sat 
close  by  while  he  was  writing,  and  had  an  opportunity  of  seeing 
what  was  written.  Believed  that  Davis  read  many  of  them  over^ 
but  could  not  say  which. 

(a)  Baported  b j  B.  C  BuBuaoM,  Esq.,  Barrister-«t-Law. 
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Tlie  Attomey'-Oeneral  proposed  to  put  these  papers  into  Davis's        Rtco. 
hands^  that  by  them  he  might  refresh  his  memory.  ^' 

Maule,  J. — Some  of  the  papers  were  read  over  by  the  man        J^»- 
himself;  others  were  not;  we  cannot  distinguish  between  them.    /Vnci«c0— 
Therefore,  unless  you  persuade  us  that  both  are  admissible,  you      ^^mm, 
cannot  use  either. 

The  Aitomey^Oeneral  would  contend  that  both  wore  admissible. 

Parry  (with  him  Metcalfe),  for  the  prisoner,  objected  to  the 
evidence.  It  was  conceded  that  if  the  witness  had  seen  another 
person  write  the  papers,  he  might  himself  be  able  to  vouch  for 
their  correctness  as  if  he  had  written  them  himself,  but  no  case 
had  gone  the  length  of  saying  that,  where  a  communication  was 
not  taken  down  verbatim,  the  reading  it  over  to  the  person  who 
had  made,  it  would  make  it  available  for  the  purpose  of  refreshing 
his  memory.  The  rule  was  laid  down  in  Bussell  on  Crimes, 
p.  922.  It  would  be  exceedingly  dangerous  to  allow  what  might 
be  an  amended  version  of  what  was  said  to  be  used  under  such 
circumstances.  The  inspector  admits  that  he  took  down  merely 
the  purport  of  the  statement,  and  considering  with  what  object 
this  was  done,  nothing  is  more  likely  than  that  it  would  be  an 
exaggerated  report  f 

Maulb,  J. — Suppose  that,  when  it  is  read  over  to  him,  the 
language  is  quite  different,  still,  if  he  understands  it  and  adopts  it, 
may  it  not  be  used  ? 

Parry  submitted  that  it  could  not.  The  jury  were  entitled  to  Refrwhing  the 
hear  all  that  the  memory  of  the  witness  could  furnish,  but  that  J^*™*^  ^ 
memory  was  not  to  be  refreshed  by  the  production  of  another  man. 
What  was  intended  by  Davis's  evidence  was,  to  show  the  design 
of  the  prisoner  by  what  was  said  by  him  at  certain  meetings. 
The  omission  or  the  substitution  of  a  single  word  might  make  all 
the  difference  in  the  meaning  of  the  sentence ;  a  word  might  have 
been  substituted  by  the  inspector,  which,  to  his  apprehension  and 
to  that  of  the  witness  when  the  paper  was  read  over  to  him,  would 
bear  the  same  meaning  as  the  original  one,  but  which  might  bear 
in  fact  a  very  different  and,  perhaps,  a  criminal  one.  The  witness 
might  fairly  have  adopted  that  expression,  and  when  used  to-day 
it  may  very  unfairly  prejudice  the  prisoner  at  the  bar. 

Metcalfe, — There  are  here  three  chances  of  error  occurring. 
The  policeman  may  misunderstand  what  the  witness  states — ^he 
may  take  it  down  incorrectly,  and  he  may  incorrectly  read  it  over. 

WiOHTMAN,  J. — ^Is  not  this,  after  all,  analogous  to  the  case  of  a 
deposition  before  a  magistrate  T  The  words  are  there  taken  down 
by  an  officer  of  the  court,  read  over  to  the  witness,  and  signed  by 
him.  May  he  not  be  permitted  to  refresh  his  memory  with  that 
deposition  f 

Metcxdfe  knew  of  no  case  where  that  had  been  done.  Of  course 
he  might  be  contradicted  by  his  deposition,  but  there  was  no 
instance  of  its  being  used  to  support  him.  But  even  if  that  could 
be  done  it  would  be  on  a  very  different  principle.  The  deposition 
is  taken,  under  the  sanction  of  an  act  of  Parliament,  by  a  magis- 
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RiBG.  trate  who  is  presumed  to  perform  his  duty  :  but  it  is  no  part  of  a 
policeman^s  duty  to  take  depositions^  and  there  is  no  presumption 
that  if  he  has  done  it  he  has  doi^  it  properly.  There  is  a  case  {Lawes 
V.  Reedy  2  Lewin,  152),  where  Mr.  B.  Alderson  alloweda  witness  to 

refresh  his  memory  from  the  notes  of  counsel,  and  another  {BaJm-e 

V.  Hutton,  2  Buss,  on  Crimes,  922,  n.  (6),)  where  the  same  thing 
was  permitted  to  be  done  from  the  notes  of  the  judge. 

WiGHTMAN,  J. — I  think  witnesses  have  been  permitted  to  re- 
fresh their  memory  from  depositions :  from  depositions  in  bank- 
ruptcy, for  instance. 

Metcalfe. — Even  assuming  that  to  be  so,  there  is  still  there  the 
sanction  of  a  court  of  justice.  Here,  if  the  witness  had  given  the 
policeman  his  notes,  and  the  latter  had  made  up  his  report  from 
them,  such  report  would  not  be  evidence,  though  the  policeman 
swore  that  he  had  copied  correctly.  Here  the  details  are  given 
verbally,  and  the  policeman  takes  them  down;  there  is  no  further 
guarantee  than  there  would  be  from  a  copy — less,  in  fact,  because 
there  the  copy  would  be  sworn  to  be  a  correct  transcript ;  here  it 
is  admitted  that  the  language  varies  from  that  used  by  Davis. 

Mattlb,  J. — It  appears  to  yie  that  the  witness  may  use  these 
papers  for  the  purpose  of  refreshing  his  memory,  and  on  this  prin- 
ciple a  witness  may  look  at  a  memorandum  which  was  made 
at  a  time  when  the  transaction  was  fresh  in  his  memory, 
and  the  correctness  of  which  he  had  therefore  ample  means 
Befrwhing  the  of  testing.  If  he  Can  say  that  when  his  mind  was  so  full 
wkntnl  ^  ^^  *^®  circumstances,  he  ascertained  that  the  paper  correctly 
detailed  them,  it  seems  to  me  immaterial  whether  he  so  ascertained 
it  by  looking  at  the  paper  himself  or  by  hearing  it  read  over  cor- 
rectly by  another  person.  What  has  been  said  about  the  many 
chances  there  areagainst  thispaper  being  authentic — ^the possibility 
of  the  policeman  having  misunderstood  the  witness — or  mis-stated 
the  subject  matter — or  incorrectly  read  it  over  afterwards — ^this,  no 
doubt,  is  an  observation  which  goes  to  the  weight  to  be  given  to 
the  testimony  of  the  witnesses,  but  it  is  no  argument  against  the 
reception  of  the  evidence. 

Wightman,  J. — I  am  of  the  same  opinion.  Taking  the 
strongest  case  against  the  admissibility  of  the  evidence,  namely, 
the  papers  which  the  witness  himself  did  not  read,  but  which  were 
read  over  to  him  by  the  inspector,  the  latter  says  he  took  down  as 
accurately  as  he  could  what  Davis  told  him  ;  he  read  over  to  Davis 
precisely  what  he  had  taken  down,  and  Davis  says,  that  what  was 
so  read  was  an  accurate  account  of  what  he  had  before  detailed. 
Surely  this  is  the  same  in  principle  as  if  Davis  himself  had  written 
the  papers,  and  now  sought  to  refresh  his  memory  fi^m  them. 

The  principal  witnesses  for  the  prosecution  were,  Powell,  Davis, 
Barrett,  and  Baldwinson.  The  two  former  admitted  that  they 
joined  the  conspirators  for  the  sole  purpose  of  betraying  them,  and 
that  each  did  so  without  the  knowledge  of  the  other.  It  was  clear 
with  reference  to  both,  that  they  had  been  as  active  as  any  of  the 
'  conspirators,  endeavouring  to  persuade  strangers  to  join  them,  and 
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urging  those  who  were  members  to  deeds  of  violence*     Barrett        Bbo. 
had  joined  the  conspiracy  with  the  real  intention  of  carrying  it     jfui  uw*. 
ont^  and  it  was  not  nntil  the  arrest  of  several  parties^  that  he 
changed  his  course^  and  came  forward  to  give  evidence  of  their    /Varftce— 
designs.     Baldwinson  was  also  a  real  conspirator  at  first,  but  he      ^*^''* 
repented  before  the  arrests  took  place,  and  gave  information  to 
the  authorities. 

Parry,  in  addressing  the  jury,  put  it  as  a  matter  of  law  that  the  Parry,  for  th« 
jury  were  not  to  put  faith  in  the  evidence  of  the  above  witnesses,  ?"»«»«"• 
because  they  were  not  in  the  least  degree  corroborated  with  regard 
to  the  only  point  in  issue.  He  could  not  deny  that  a  conspiracy 
existed ;  it  had  been  proved  by  witnesses  whom  it  would  be  folly 
in  him  to  attempt  to  impeach ;  but  the  question  was,  whether  the 
prisoner  was  a  party  to  it:  that  point  was  untouched  by  the 
evidence  of  any  other  persons,  except  those  above  mentioned;  they 
were  accomplices  to  all  intents  and  purposes,  and,  as  such,  could 
not  by  their  unconfirmed  testimony  convict  the  prisoner.  It  was 
not  sufficient  that  one  part  of  their  testimony  was  proved  to  be 
true  by  the  corroboration  of  others  ;  unless  that  part  which  was 
all  important  in  this  inquiry,  namely,  the  fact  oi  the  prisoner's 
participation  in  the  conspiracy,  were  also  confirmed.  He  quoted 
JK.  V.  Farler  (8  C.&  P.  106),  in  which  Lord  Abinger  said  :  *'  It  is 
a  practice  which  deserves  all  the  reverence  of  law  that  judges  have 
uniformly  told  juries  that  they  ought  not  to  pay  any  respect  to 
the  testimony  of  an  accomphce,  unless  the  accomplice  is  corrobo* 
rated  in  some  material  circumstance.  Now,  in  my  opinion,  that 
corroboration  ought  to  consist  in  some  circumstance  that  sheets 
the  identity  of  the  party  accused.  A  man  who  has  been  guilty  of 
a  crime  himself  will  always  be  able  to  relate  the  facts  of  the  case, 
and  if  the  confirmation  be  only  of  the  truth  of  that  history  without 
identifying  the  persons,  that  is  really  no  corroboration  at  all.  If 
a  man  were  to  break  open  a  house,  and  put  a  knife  to  your  throat, 
and  steal  your  property,  it  would  be  no  corroboration  that  he  had 
stated  all  the  facts  correctly,  that  he  had  described  how  the  person 
did  put  the  knife  to  the  throat,  and  did  steal  the  property,  it  would 
not  at  all  tend  to  show  that  the  party  accused  participated  in  it. 
The  danger  is,  that  when  a  man  is  fixed,  and  knows  that  his  own 
guilt  is  detected,  he  purchases  impunity  by  falsely  accusing  others.'' 
So,  in  R.  V.  Wilkes  (7  0.  &  P.  272),  Mr.  Baron  Alderson  says, 
"  The  confirmation  of  the  accomplice,  as  to  the  commission  of  the 
felony,  is  really  no  confirmation  at  all,  because  it  would  be  a  con- 
firmation as  much  if  the  accusation  were  against  you  or  me,  as  it 
would  be  as  to  those  prisoners  who  are  now  upon  their  trial.  The 
confirmation  which  I  always  advise  juries  to  require  is  a  confirma. 
tion  of  some  fact  which  goes  to  fix  the  guilt  upon  the  particular 
person  charged.*'  Those  cases  precisely  apply  here.  The  proof  of 
the  conspiracy  is  ample.  In  that  these  witnesses  are  confirmed, 
but  how  are  they  confirmed  in  anything  that  '^  goes  to  fix  the  guilt 
upon  the  particular  person  charged  ?  "  The  fact  of  there  being 
several  accomplices  here  is  quite  immaterial.     If  there  were  fifty. 
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Rro.       it  would  be  the  same  things  for  one  tainted  witness  cannot  set  np 
*•  the  credit  of  another  equally  unworthy.     For  this  position  there 

MULMN8.      .g  ^^^  authority  of  R.  v.  Noakes  (5  C.  &  P.  326.)     In  that  case 
Practice-^     Littledale^   J.   says,   in  the    presence   of   Baron    Bolland    and 
iv^rieu.      Alderson,  J. :  "  Then,  was  the  prisoner  there  ?     Two  of  his  accom- 
plices speak  distinctly  to  him.     If  these  statements  were  the  only 
evidence  against  him,  I  should  not  advise  you  to  convict  upon 
their  testimony.     It  is  not  usual  to  convict  upon  the  evidence  of 
one  accomplice  without  confirmation,  and  in  my  opinion  it  makes 
no  diflference  that  there  are  more  than  one.^*     It  would   pro- 
bably be  said  here  that  there  was  a  certain  amount  of  corrobora- 
tion in  the  fact  that  Powell  and  Davis  had  both  spoken  to  the  same 
facts  without  any  previous  concert  the  one  with  the  other,  but 
that  there  had  been  no  concert  between  them  only  rested  on  their 
own  testimony,  so  that  it  did  not  carry  the  question  any  further. 
Attorney-  The  Attorney -Oeneral  (in  his  reply)  contended  that  it  was  a 

Crow"*  ^^^  ^*  mistake  to  suppose  that  there  was  any  rule  of  law  requiring  that 
accomplices  should  be  confirmed.  The  judge  would,  as  a  matter 
of  discretion,  advise  juries  as  to  what  may  or  may  not  be  looked 
upon  as  evidence  requiring  corroboration,  but  could  there  be  any 
stronger  confirmation  than  this,  that  these  men,  not  to-day,  for  the 
first  time,  but  from  day  to  day,  as  the  transactions  occurred, 
detailed  the  very  same  matters  to  the  police,  not  in  the  same 
words,  but  the  same  in  substance  ?  All  this,  too,  was  done  at  the 
time  when  there  could  be  no  motive  on  the  part  of  either  Davis  or 
Powell  to  conspire  falsely  to  put  MuUins'  name  to  a  transaction 
that  was  admitted  to  have  occurred.  He  contended  that  this  was 
confiimation,  if  any  was  required,  but  that  in  truth  none  was 
requisite ;  for,  admitting  the  authority  of  the  cases  cited,  these 
men  were  far  from  being  accomplices  in  the  sense  in  which  the 
term  was  there  used. 
Maole,  J.,  to  Maule,  J.  (in  Summing  up). — There  appears  to  be  two  classes 
the  jury.  ^f  witnesses  here  who  give  most  important  testimony  against  the 

prisoners,  and  upon  whom  very  strong  observations  have  been 
made.  They  have  been  alluded  to  together  under  the  term  accom- 
plices, but  it  is  clear  that  there  is  a  great  distinction  between 
them.  As  to  Powell  and  Davis,  they  were  persons  who,  under- 
standing as  they  say,  that  there  were  dangerous  designs  enter- 
tained by  certain  Chartist  societies,' joined  the  meetings,  and  pre- 
tended to  sympathize  with  the  views  of  the  conspirators,  in  order 
that  they  might  communicate  their  designs  to  Government.  They 
joined  tibie  scheme  for  the  purpose  of  defeating  it,  and  may  be 
called  spies.  Barrett  and  Baldwinson,  on  the  other  hand,  were 
really  Chartists,  concurring  fully  in  the  crimiual  designs  of  the  rest 
for  a  certain  time,  until  getting  alarmed,  or  from  some  other  cause, 
they  turned  upon  their  former  associates,  and  gave  information 
against  them.  These  persons  may  be  truly  called  accomplices. 
Now  as  to  spies,  I  know  of  no  rule  of  law  which  declares  that 
their  evidence  requires  confirmation,  nor  any  rule  of  practice  which 
says  that  juries  ought  not  to  believe  them.     Even  as  to  accom- 


CRIMINAL  LAW   CASKS.  531 

plicea,  although    it  has  been   said  with    great  emphasis   that        Rro. 
the  rule  of  the  law  is  imperative  as  regards  the  rejection  of  their  "• 

unsupported  testimony,  there  is  in  truth  no  rule  of  law  on  the        

subject.  If  jurors  are  satisfied  of  the  truth  of  an  accomplice's  Praetice— 
statement,  they  may  believe  it,  and  act  upon  it  without  any  con-  ^*^*^- 
firmation,  and  their  verdict  may  be  a  true  and  just  one.  It 
depends  upon  the  story  that  a  witness  tells.  It  may  have  some 
intrinsic  confirmation,  it  may  be  confirmed  by  the  absence  of  con- 
tradiction, when  if  untrue,  contradiction  might  be  easily  a£forded. 
The  whole  matter  is  for  the  jury.  That  was  laid  down  in  the  two 
cases  that  have  been  cited,  wherein  Lord  Abinger  and  Mr.  Baron 
Alderson  expressed  their  opinions.  I  have  been  in  the  habit  of 
telling  juries  here  and  elsewhere,  that  they  would  probably  think 
the  evidence  of  an  accomplice  required  corroboration,  but  direc- 
tions of  judges  so  given  are  not  directions  in  point  of  law  which 
juries  are  bound  to  adopt,  but  observations  respecting  facts  which 
judges  are  very  properly  in  the  habit  of  mciking,  because  it  is 
their  duty  as  well  as  that  of  counsel,  to  assist  the  jury  in 
coming  to  a  just  concln#ion.  I  quite  agree  that  the  confirmation 
of  an  accomplice  as  to  the  mere  fact  of  a  crime  having  been 
committed,  or  even  the  particulars  of  it,  is  immaterial,  unless  the 
fact  of  the  prisoner  being  connected  with  it,  is  so.  It  often  happens 
that  an  accomplice  is  a  friend  of  those  who  committed  the  crime 
with  him,  and  he  would  much  rather  get  them  out  of  the  scrape  Mnale,  J.«  to 
and  fix  an  innocent  man  than  his  real  associates.  But  the  question  tbe  jnrj. 
is  here  whether  there  are  not  circumstances  which,  as  far  as  Barrett 
and  Baldwinson  are  concerned,  confirm  them  inmaterial  particulars. 
Confirmation  does  not  mean  that  there  should  be  independent 
evidence  of  that  which  the  accomplice  relates,  or  his  testimony 
would  be  unnecessary.  If,  for  instance,  a  burglary  had  been  com- 
mitted, and  an  accomplice  gave  evidence  that  a  person  charged 
was  present  when  it  was  effected ;  if  that  person  had  been  seen 
hovering  about  the  premises  some  time  before,  or  was  seen  in 
possession  of  any  of  the  stolen  property  shortly  after,  that  might 
be  reasonable  confirmation  of  the  statement  that  the  prisoner 
helped  to  commit  the  crime.  But  the  practice  I  have  referred  to 
has  never  extended  to  the  case  of  spies,  and  with  good  reason. 
An  accomplice  confesses  himself  a  criminal,  and  may  have  a 
motive  for  giving  information,  as  it  may  purchase  immunity  for  his 
offence.  A  spy,  on  the  other  hand,  may  be  an  honest  man,  he 
may  think  that  the  course  he  pursues  is  absolutely  essential  for  the 
protection  of  his  own  interests  and  those  of  society ;  and  if  he 
does  so,  if  he  believes  that  there  is  no  other  method  of  counter- 
acting the  dangerous  designs  of  wicked  men,  I  can  see  no  impro- 
priety in  his  taking  upon  himself  the  character  of  an  informer. 
The  government  are,  no  doubt,  justified  in  employing  spies ;  and 
I  do  not  see  that  a  person  so  employed  deserves  to  be  blamed  if  he 
instigates  offences  no  further  than  by  pretending  to  concur  with 
the  perpetrators.  Under  such  circumstances  they  are  entirely 
distinguished  in   fact   and  in  principle   from    accomplices,   and 
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althougli  their  evidence  is  entirely  for  the  jory  to  jadge  of,  I  am 
bound  to  say  that  they  are  not  such  persons  as  it  is  the  practice  to 
say  require  corroboration. 

The  prisoner  having  been  found  guilty^ 

Parry  requested  their  lordships  to  hear  witnesses  as  to  his 
character. 

Maulb^  J. — I  do  not  wish  to  introduce  a  practice  on  the  present 
occasion  which  might  be  a  very  inconvenient  one  in  general.  You 
are  excluding  the  prosecution  from  contesting  an  important  ques- 
tionof  facts  raised  in  the  case^  if  persons  acquainted  with  the  prisoner 
are  called  as  witnesses  now. 

Pa/rry  submitted  that  a  verdict  of  guilty  having  been  returned, 
the  prosecution  had  no  further  object  in  resisting  the  fullest  in- 
vestigation into  the  prisoner's  former  character. 

The  Attorney 'Oeneral  said  that  he  was  reluctant  to  oppose  the 
application,  but  the  great  evil  of  acceding  to  these  irregxdarities 
was,  that  they  were  drawn  into  precedents. 

Parry  said  he  was  only  taking  a  course  that  had  been  fireqnently 
pursued. 

WiOHTMAN,  J. — ^Not  after  trial,  where  the  witnesses  might  have 
been  called  before, 

Ths  Attaniey-Oeneral  said  it  was  of  course  done  where  a  pri- 
soner pleaded  guilty,  but  never  after  trial,  as  far  as  he  was  aware ; 
but  he  would  offer  no  further  opposition  than  the  court  thought 
he  was  bound  to  do. 

Maule,  J. — ^I  do  not  recollect  any  case  in  which  this  has  been 
done,  and  though  the  propriety  of  the  course  I  am  pursuing  is  by 
no  means  clear,  stilly  as  the  Attomey^Oeneral  does  not  object,  I  will 
hear  the  witnesses. 
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CROWN  CASE  RESERVED. 

June  23, 1849. 

Rsa.  V.  Catherine  Hill,  (a) 

Felonious  receipt  of  stolen  goods — Evidence  of  the  receiving. 

Upon  an  indictment  for  receiving  stolen  goods,  it  was  proved  that  the 
stolen  goods  were  forwarded  by  coach  to  a  particular  coach  office, 
without  any  direction  upon  them,  but  with  instructions  that  a  person 
would  call  for  them  ;  and  that  the  prisoner  did  call  and  inquire  for  them. 
They  were  shoum  to  her,  and  she  claimed  them  as  the  goods  for  whicJi  she 
came.     She  was  then  immediately  taken  into  custody. 

Held,  that  the  evidence  was  insufficient  to  warrant  a  conviction;  as, 
although  she  claimed  the  goods,  they  never  were  delivered  into  her  pos* 
session, 

AT  the  Warwickshire  Quarter  Sessions  held  on  the  12th  of 
March,  1849,  the  following  case  was  reserved: — 

The  prisoners  were  indicted,  William  Hill  and  James  Hill,  for 
stealing  twenty  fowls,  the  property  of  John  Smith,  and  Catherine 
Hill  for  receiving  ten  fowls  so  stolen,  &c.,  knowing,  &c. 

It  was  proved  in  evidence  that  the  prosecutor  is  a  farmer  residing 
at  Marton,  in  the  county  of  Warwick,  and  possessed  at  the  time 
of  the  robbery  of  a  quantity  of  fowls,  principally  of  the  Dorking 
breed,  white,  with  five  toes  in  either  claw.  The  fowls,  to  the 
number  of  twenty,  were  stolen  from  the  prosecutor's  premises  be- 
tween the  evening  of  the  26th  and  the  morning  of  27th  February. 
On  the  28th  of  February,  between  seven  and  eight  o'clock  in  the 
morning,  the  prisoner  James  Hill,  accompanied  by  the  other  Case, 
prisoner  William  Hill,  brought  in  a  wheelbarrow,  to  an  inn  at 
Kedditch,  a  box  and  a  hamper,  and  delivered  them  to  go  by  the 
coach  to  Birmingham.  There  was  no  direction  affixed  to  either  of 
them,  but  the  prisoner  James  Hill,  on  delivering  them  said, "  a  per- 
son would  call  for  them  at  Birmingham.''  The  box  and  hamper  were 
taken  to  Birmingham  the  following  day,  1st  of  March,  and  shortly 
after  the  arrival  of  the  coach  in  Birmingham  the  prisoner  Catherine 
Hill  came  to  the  coach  office  and  inquired  after  the  box.  The 
box  was  shown  to  her  by  the  coachman,  and  she  claimed  it  as  the 
box  which  she  was  come  for.  Upon  this  she  was  taken  into  cus- 
tody, and  the  box  being  opened  in  her  presence  was  found  to  con- 
tain ten  fowls,  the  fowls  were  plucked  of  their  feathers,  and  from 
the  claws  of  eight  of  them  a  fifth  toe  had  been  cut  away,  which 
was  remaining  upon  the  other  two  fowls.  The  prisoner,  Catherine 
Hill,  in  answer  to  the  observation  of  the  police  constable,  that 

(a)  Reported  by  A.  BiTTLBsroir,  Esq.,  Barrister-at-Law. 
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Rso.        these  fowls  were  believed  to  be  the  property  of  the  prosecutor, 
"•  Mr.  Smith  of  Marton,  said  *'  they  had  been  sent  to  her  from  Stoor- 

"^  bridge.'*  The  same  day  the  house  of  the  prisoner,  William  Hill, 
Reetipt  of  which  is  near  to  Bedditch,  ten  or  twelve  miles  from  Birmingham, 
•^otmgoodM.  ^^s  Searched  by  two  police  constables,  who  found  a  large  quantity 
of  feathers,  chiefly  white,  which  appeared  to  have  been  recently 
plucked,  and  also  the  entrails  of  fowls  concealed  about  the  house 
and  premises ;  and  the  two  male  prisoners,  who  were  at  home  in 
the  house,  were  apprehended.  The  prisoner  William  Hill,  upon 
being  told  by  the  constables,  on  their  first  arrival,  that  they  were 
come  about  Mr.  Smith's  fowls,  said  ^'  he  had  not  had  a  fowl  on  his 
premises  for  a  fortnight.''  The  prisoner  William  Hill  is  the  hus- 
band of  the  prisoner  Catherine  Hill,  and  father  of  the  prisoner 
James  Hill. 

The  prisoners  were  undefended  by  counsel. 
The  jury  found  a  verdict  of  guilty  against  all  the  prisoners ;  but 
the  chairman  entertaining  some  doubt,  before  the  case  went  to  the 
jury,  whether  this  indictment  could  be  sustained  against  the  female 
prisoner  as  a  receiver  of  goods  stolen  by  her  husband,  respited  the 
sentence  upon  her  until  the  next  Midsummer  Quarter  Sessions, 
in  order  that  in  the  meantime  the  opinion  of  the  court  above  might 
be  obtained,  whether  upon  the  evidence  the  conviction  of  Catherine 
HiU  be  right  or  wrong. 

This  case  was  set  down  for  argument  on  the  30th  of  April ;  but 
no  counsel  were  instructed ;  and  the  following  learned  judges  con- 
sidered the  question :  Wilde,  C. J.,  Alderson^  B.,  Wightman,  J., 
Bolfe,  B.,  Cresswell,  J.,  and  Piatt,  B. 

Oi^.  adv.  vulL 

Jndcment  WiLDE,  C.J.,  now  delivered  the  judgment  of  the  court ;  and 

after  stating  the  substance  of  the  facts  found  by  the  case,  proceeded 
thus : — The  question  is,  whether  Catherine  Hill  was  legally  con- 
victed of  having  received  the  fowls,  knowing  them  to  have  been 
stolen.  The  case  has  been  considered,  and  we  are  of  opinion  the 
conviction  is  wrong ;  for  according  to  the  evidence  the  prisoner 
has  never  in  fact  received  the  fowls,  and  never  had  power  over 
them ;  she  never  had  possession  of  the  fowls  at  the  coach  office ; 
the  persons  who  had  the  custody  of  them  there  never  parted  with 
them ;  and  she  was  immediately  taken  into  custody.  The  prisoner 
claiming  to  receive  the  fowls,  of  which  she  never  actually  had  the 
possession,  did  not,  in  point  of  law  or  fact,  receive  the  fowls,  and 
the  conviction  was  wrong.  Another  question  reserved  was,  how 
far  the  fact  of  the  fowls  having  been  sent  to  the  prisoner  by  her 
husband  could  be  urged  as  a  legal  excuse  on  the  charge  of  having 
received  them.  That  question  it  has  been  unnecessary  to  consider, 
as  the  prisoner  never  did  in  fact  receive  the  fowls  at  all. 

Conviction  reversed. 
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COURT  OP  QUEEN^S  BENCH. 

Guildluill,  Dec.  12,  1849. 

Sittings  after. Michaelmas  Term, 

(Before  Lobd  Denman,  C.J.) 

Reg.  v.  Wobley.  (a) 

Indictment  for  perjury. 

On  an  indictment  for  perjury  alleged  to  have  been  committed  in  an  answer 
to  a  cei^tain  interrogatory  exhibited  in  a  suit  in  the  Ecclesiastical  Coui't, 
it  appeared  that  a  suit  for  divorce,  on  the  ground  of  adultery ^  had  been 
instituted  against  the  prosecutor  by  his  vnfe;  that  the  defendant  was  a 
witness  examined  on  behalf  of  the  wife  to  prove  her  case;  that  cross^ 
interrogatones  were  exhibited  to  him  by  the  prosecutor  by  way  of  cross^ 
examination,  one  of  which,  put  for  the  purpose  of  impeaching  His 
character,  was  the  following :  "  Have  you  not  passed  by  the  name  of 
Abbott,  and  also  of  Johnson  f**  His  answer  was,  "  I  have  never  passed 
by  the  assumed  name  of  Abbott  or  Johnson,**  It  was  clearly  proved  thai 
he  had. 

Held,  that  the  question  and  answer  were  not  sufficiently  material  to  the  issue 
to  warrajU  the  case  going  to  the  jury, 

THE  defendant  was  charged  with  perjury  in  the  following 
indictment. 
The  jurors  for  our  Sovereign  Lady  the  Queen  upon  their  oath  pint  count, 
present,  that  heretofore,  to  wit,  on  the  27th  day  of  June,  a.d. 
1846,  and  at  the  time  of  the  commission  of  the  offences  hereinafter 
mentioned,  there  was  depending  in  the  Arches  Court  of  Canter- 
bury a  certain  case  of  divorce  or  separation  from  bed,  board  and 
mutual  cohabitation,  promoted  by  EUinor,  otherwise  called  Ellen 
Kelly,  wife  of  John  Kelly,  against  the  said  John  Kelly ;  and  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that 
Isaac  Worley,  late  of  the  ps^h  of  St.  Benedict,  near  Paul's 
Wharf,  in  London,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  labourer,  was  produced  as  a  witness  in  the  said 
cause  on  behalf  of  the  said  Ellen  Kelly,  and  having  been  duly 
sworn  and  examined  on  the  part  and  behalf  of  the  said  EUinor, 
otherwise  Ellen  Kelly,  in  the  said  cause,  certain  special  interroga- 
tories in  writing  were  duly  exhibited  on  behalf  of  the  said  John 
Kelly  to  the  said  Isaac  Worley  in  the  said  cause ;  and  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  it  became 

(a)  R«Dortad  by  B.  C.  Robinson,  En.,  Barrister-at-Lair. 
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and  was  a  material  question  in  the  said  cause  whether  the  said 
Isaac  Worley  had  ever  passed  by  the  assumed  name  of  Abbott ; 
and  the  jurors  aforesaid^  on  their  oath  aforesaid,  do  further  present, 
that  the  said  Isaac  Worley  came  before  Alfred  Waddilove,  doctor 
of  laws,  then  and  still  being  surrogate  of  the  Arches  Court  of 
Canterbury^  in  due  manner  constituted  and  appointed^  on  the  27th 
day  of  June,  a.d.  1 846,  at  the  parish  of  St.  Benedict,  near  Paulas 
Wharf,  in  London,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  and  did  then  and  there,  to  wit>  on  the  day  and 
year  last  aforesaid,  in  the  parish  of  St.  Benedict,  near  Paul's 
Wharf,  in  London,  aforesaid  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  take  his  corporal  oath  upon  the  Holy 
Gospel  of  God,  before  the  said  Alfred  Waddilove,  surrogate  afore- 
said, the  said  Alfred  Waddilove  then  and  there  having  full  power 
and  authority  to  administer  an  oath  to  the  said  Isaac  Worley  in 
that  behalf,  that  he  would  at  the  time  of  his  examination  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  indifferently 
between  the  parties  in  the  said  cause ;  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  fuHher  present,  that  it  was  then  and 
there  in  and  by  the  third  interrogatory  so  exhibited  to  the  said 
Isaac  Worley  on  behalf  of  the  said  John  Kelly,  set  forth  in 
manner  and  form  and  to  the  effect  following,  that  is  to  say.  Have 
you  (meaning  the  said  Isaac  Worley)  not  passed  by  the  name  of 
Abbott  and  also  of  Johnson  ?  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,  that  the  said  Isaac  Worley 
being  so  sworn  as  aforesaid,  afterwards,  to  wit,  on  the  27th  day  of 
June,  A.D.  1846,  in  the  year  aforesaid,  at  the  parish  of  St.  Gregory 
in  London  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  was  duly  examined  in  the  said  cause  in  due  form 
of  law,  and  according  to  the  course  and  custom  of  the  said  Arches 
Court  of  Canterbury,  upon  the  said  interrogatories  so  exhibited  to 
him  by  the  said  John  Kelly  as  aforesaid,  and  that  he  the  said 
Isaac  Worley,  not  having  the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  of  this  realm,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  and  contriving  and  intending  to  per- 
vert the  due  course  of  law  and  justice,  did,  on  the  said  27th  day  of 
June,  in  the  year  last  aforesaid,  at  the  parish  last  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  on  his  oath  aforesaid,  on  his  examination  so  duly 
made  as  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and 
maliciously  depose  and  swear  in  writing  in  answer  to  the  said 
third  interrogatory  so  exhibited  to  him  as  aforesaid,  amongst  other 
things,  as  follows,  that  is  to  say,  I  (meaning  the  said  Isaac  Worley) 
never  passed  by  either  the  assumed  names  of  Abbott  or  Johnson. 
Whereas,  in  truth  and  in  fact,  the  said  Isaac  Worley  had,  at  the 
time  he  so  swore  as  aforesaid,  passed  by  the  assumed  name  of 
Abbott,  to  wit,  on  the  30th  day  of  November,  a.d.  1837,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  when 
he  the  said  Isaac  Worley  so  swore  as  aforesaid ;  and  whereas,  in 
truth  and  in  fact,  the  said  Isaac  Worley  well  knew  at  the  time  he 
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8o  swore  as  aforesaid  that  he  had  passed  by  the  assumed  name  of       Req. 
Abbott,    And  so  the  jurors  aforesaid^  upon  their  oath  aforesaid^  do     YfottiMt 

say  that  the  said  Isaac  Worley,  on  the  27th  day  of  June  aforesaid,        

at  the  parish  last  aforesaid^  in  London  aforesaid^  and  within  the  Pmjyrr--- 
jarisdiction  of  the  Central  Criminal  Court,  by  his  own  act  and  ^ounai^, 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  falsely,  wickedly,  wilfully  and  corruptly  did  com- 
mit wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  in  contempt  of  our  lady  the  Queen  and  her  laws,  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 
Second  Count. — ^And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present  that,  after  the  commencement  of  the  cause  of 
divorce  or  separation  in  the  first  count  mentioned,  and  whilst  the 
said  cause  was  so  pending  as  aforesaid,  to  wit,  on  the  27th  day  of 
June,  A.D.  1846,  certain  special  interrogatories  in  writing  were 
duly  exhibited,  in  the  course  of  the  said  cause,  to  the  said  Isaac 
Worley,  on  behalf  of  the  said  John  Kelly.  And  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  further  present,  that  it  then  and 
there  became  and  was  a  material  question  in  the  said  cause,  whe- 
ther the  said  Isaac  Worley  had  ever  passed  by  the  assumed  name 
of  Abbott.  And  the  jurors  aforesaid,  on  tiieir  oath  aforesaid, 
do  further  present,  that  the  said  Isaac  Worley,  on  the  27th  day  of 
June,  A.D.  1846,  at  the  parish  of  St.  Benedict,  near  Paulas 
Wharf,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  Central  Criminal  Court,  came  before  Alfred  Waddilove,  Seoond  oonnt. 
doctor  of  laws,  then  and  still  being  surrogate  as  aforesaid,  and 
did  then  and  there,  to  wit,  on  the  day  and  year  last  {fore- 
said, in  the  parish  last  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  take  his 
corporal  oath  upon  the  Holy  Gospel  of  God,  before  the  said  Alfred 
Waddilove,  the  said  Alfred  Waddilove  then  and  there  having  full 
power  and  authority  to  administer  an  oath  to  the  said  Isaac  Worley 
m  that  behalf,  that  he  the  said  Isaac  Worley  would  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  indifferently 
between  the  parties  in  the  said  cause.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  it  was  then  and 
there,  in  and  by  the  third  interrogatory  so  exhibited  to  the  said 
Isaac  Worley,  on  behalf  of  the  said  John  Kelly  as  aforesaid,  set 
forth  in  manner  and  form  and  to  the  effect  following,  that  is  to 
say,  Have  you  (meaning  the  said  Isaac  Worley)  not  passed  by  the 
name  of  Abbott,  and  also  of  Johnson  ?  And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  further  present  that  the  said  Isaac 
Worley,  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God 
before  his  eyes,  nor  regarding  the  laws  of  this  realm,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  and  contriving 
and  intending  to  pervert  the  due  course  of  law  and  justice,  did,  on 
the  day  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  falsely,  corruptly,  knowingly,  wilfully  and  mali- 
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Rro.        cionsly^  before  the  said  Alfred  Waddilove^  surrogate  as  aforesaid'^ 
^'         he  the  said  Alfred  Waddilove  then  and  there  having  full  power 

*     and  authority  to  administer  an  oath  as  in  this  count  aforesaid^ 

Perjuiy---  depose  and  swear  in  writing  in  answer  to  the  third  interrogatory 
MateriaUty,  gQ  exhibited  to  him  as  in  this  count  aforesaid,  among  other  things^ 
as  follows^  that  is  to  say,  I  (meaning  the  said  Isaac  Worley)  never 
passed  by  either  of  the  assumed  names  of  Abbott  or  Johnson. 
Whereas,  in  truth  and  in  fact,  at  the  time  the  said  Isaac  Worley 
so  swore  as  in  this  count  aforesaid,  the  said  Isaac  Worley  had 
passed  by  the  assumed  name  of  Abbott,  to  wit^  on  the  30th  day  of 
November,  a.d.  1837,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  when  the  said  Isaac  Worley  so  swore  as  in 
this  count  aforesaid ;  and  whereas,  in  truth  and  in  fact,  the  said 
Isaac  Worley  well  knew  at  the  time  he  so  swore  as  in  this  count 
aforesaid,  thathe  had  passed  by  the  assumed  name  of  Abbott.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  Isaac  Worley,  on  the  27th  day  of  June  aforesaid,  in  the  parish 
last  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  Central  Criminal  Court,  before  the  said  Alfred  Waddilove 
(he  the  said  Alfred  Waddilove  then  and  there  having  such  power 
and  authority  as  in  this  count  aforesaid),  by  his  own  act  and  con* 
sent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  in  this  count  aforesaid  mentioned,  fcdsely,  wickedly  and 
corruptly  did  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure  of  Almighty  God,  in  contempt  of  our  lady  the  Queen  and 
her  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  lady  the  Queen^ 
her  crown  and  dignity. 
Third  count.  Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said^ do  further  present,  that  after  the  commencement  of  the  said 
cause  of  divorce  and  separation  as  in  the  said  first  count  mentioned, 
and  whilst  the  said  cause  was  so  pending  as  therein  also  mentioned, 
to  wit,  on  the  27th  day  of  June,  a.d.  1846,  certain  special  inter- 
rogatories in  writing  were  duly  exhibited  in  the  said  cause  on 
behalf  of  the  said  John  Kelly,  to  the  said  Isaac  Worley.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  frirther  present,  that 
it  then  and  there  became  and  was  a  material  question  in  the  said 
cause,  whether  the  said  Isaac  Worley  had  ever  passed  by  the 
assumed  name  of  Abbott.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Isaac  Worley,  on 
the  27  th  day  of  June,  in  the  year  aforesaid,  at  the  parish  of  St. 
Benedict,  near  Paul's  Wharf  aforesaid,  in  London  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  came 
before  Alfred  Waddilove,  doctor  of  laws,  then  and  still  being 
surrogate  as  aforesaid,  and  did  then  and  there,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in  London 
aforesaid,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  take  his  corporal  oath  upon  the  Holy  Gospel  of  God,  before 
the  said  Alfred  Waddilove,  then  and  there  having  full  and  com- 
petent power  and  authority  to  administer  an  oath  to  the  said  Isaac 
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Worley  in  that  behalf,  that  he  the  said  Isaao  Worley  would,  at  the 
time  of  his  examination,  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  indinerently  between  the  parties  in  the  said 
cause.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  it  was  then  and  there  by  the  third  interro-        

gatory  so  exhibited  to  the  said  Isaac  Worley,  as  in  this  count 
aforesaid,  set  forth  in  manner  and  form  and  to  the  effect  following, 
that  is  to  say,  Have  you  (meaning  the  said  Isaac  Worley)  not 
passed  by  the  assumed  name  of  Abbott,  and  also  of  Johnson  ? 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  Isaac  Worley,  being  so  sworn  as  in  this  count 
aforesaid  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish 
of  St.  Gregory  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  was,  in  due  form 
of  law,  and  according  to  the  course  and  custom  of  the  said  Arches 
Court  of  Canterbury,  examined  upon  the  said  interrogatories  so 
exhibited  as  aforesaid,  before  Robert  Greorge  Longden,  then  and 
there  being  an  examiner  of  the  said  Arches  Court  of  Canterbury, 
and  as  such  examiner  then  and  there  having  competent  power  and 
authority  to  take  the  said  examination  of  the  said  Isaac  W  orley  in 
that  behalf,  and  that  the  said  Isaac  Worley  being  so  sworn  as 
aforesaid,  then  and  there  not  having  the  fear  of  God  before  his 
eyes,  nor  regarding  the  laws  of  this  realm,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there  before  the 
said  George  Robert  Longden,  then  and  there  having  such  full  and 
competent  power  and  authority  as  in  this  count  aforesaid,  falsely.  Third  oount. 
knowingly,  wilfully,  maliciously  and  corruptly  did  depose  and  swear 
in  writing,  in  answer  to  the  said  third  interrogatory  so  exhibited  as 
in  this  count  aforescud,  among  other  things,  in  substance  and  to  the 
effect  following,  that  is  to  say,  I  (meaning  the  said  Isaac  Worley) 
never  passed  by  either  of  the  assumed  names  of  Abbott  or  John- 
son. Whereas,  in  truth,  and  in  fact,  at  the  time  the  said  Isaac 
Worley  so  swore  as  in  this  count  aforesaid^  the  said  Isaac  Worley 
had  passed  by  the  assumed  name  of  Abbott,  to  wit,  on  the  30th 
day  of  November,  a.  d.  1837,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  when  he  the  said  Isaac  Worley  so 
swore  as  in  this  count  aforesaid ;  and  whereas,  in  truth  and  in 
fact,  the  said  Isaac  Worley  well  knew  at  the  time  he  so  swore  as 
last  aforesaid,  that  he  the  said  Isaac  Worley  had  passed  by  the 
assumed  name  of  Abbott.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  Isaac  Worley,  on  the  day  and 
year  last  aforesaid,  at  the  parish  last  aforesaid,  in  London  afore- 
said, and  within  the  iurisdiction  of  the  said  Central  Criminal 
Court,  before  the  said  George  Robert  Longden  (he  the  said 
George  Robert  Longden  then  and  there  having  such  competent 
power  and  authority  as  in  this  count  aforesaid)  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  in  this  count  aforesaid,  falsely,  wickedly,  wilfully,  know- 
ingly and  corruptly  did  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
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example  of  all  others  in  the  like  case  offending^  and  against  the 
peace  of  onr  lady  the  Qneen^  her  crown  and  dignity. 

Fourth  Count. — ^And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  fiirther  present,  that  afler  the  commencement  of  the  canse 
of  divorce  or  separation  in  the  first'  count  mentioned,  and  whilst 
the  said  cause  was  so  pending  as  aforesaid,  it  became  and  was  a 
material  question  in  the  said  cause,  whether  the  said  Isaac  Worley 
had  ever  passed  by  the  assumed  name  of  Abbott.  And  the  jurors 
aforesaid,  on  theii'  oath  aforesaid,  do  further  present,  that  the  said 
Isaac  Worley,  on  the  day  and  year  last  aforesaid,  in  the  parish  of 
St.  Benedict,  near  Paul's  Wharf,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  came  before  Alfred 
Waddilove,  doctor  of  laws,  then  and  still  being  surrogate  as  afore- 
said, in  due  manner  constituted  and  appointed,  and  did  then  and 
there,  before  the  said  Alfred  Waddilove,  he  then  and  there  having 
full  power  and  authority  to  administer  an  oath  to  the  said  Isaac 
Worley  as  aforesaid,  take  his  corporal  oath  upon  the  Holy  Gospel 
of  God,  that  he  would,  at  the  time  of  his  examination,  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  indifferently 
between  the  parties  in  the  cause  aforesaid.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  Isaac 
Worley,  being  so  sworn  as  aforesaid,  and  duly  examined  touching 
the  matters  at  issue  between  the  said  parties  in  the  said  cause,  not 
having  the  fear  of  God  before  his  eyes,  nor  regarding  the  laws  of 
Fourth  connt.  this  realm,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  and  contriving  and  intending  to  prevent  the  due  course  of 
law  and  justice,  did,  on  the  day  and  year  last  aforesaid,  at  the 
parish  last  aforesaid,  in  London  aforesaid,  and  within  the  jurisdic- 
tion of  the  Central  Criminal  Court,  on  his  examination  so  daly 
made  as  in  this  count  aforesaid,  falsely,  knowingly,  wilfully  and 
maliciously  depose  and  swear,  amongst  other  things,  as  follows, 
that  is  to  say,  1  (meaning  the  said  Isaac  Worley)  never  passed  by 
either  the  assumed  names  of  Abbott  or  Johnson.  Whereas  in 
truth  and  in  fact,  the  said  Isaac  Worley  had  passed  by  the  assumed 
name  of  Abbott,  to  wit,  on  the  30th  day  of  November,  1837,  and 
on  divers  other  days  and  times  between  that  day  and  the  day  when 
he  the  said  Isaac  Worley  so  swore  as  aforesaid ;  and  whereas,  in 
truth  and  in  fact,  the  said  Isaac  Worley  well  knew  at  the  time  he 
so  swore  as  aforesaid,  that  he  had  passed  by  the  assumed  name  of 
Abbott.  And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say  that  the  said  Isaac  Worley,  on  the  27th  day  of  June  aforesaid, 
at  the  parish  last  aforesaid,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner 
and  form  in  this  count  aforesaid,  falsely,  knowingly,  wilfully  and 
corruptly  did  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  in  contempt  of  our  lady  the  Queen 
and  her  laws,  to  the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 
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The  indictment  was  removed  by  certiorari  into  the  Court  of       Rao. 

Queen's  Bench.  WoaL«T. 

At  the  trial  it  was  proved  that  a  suit  for  divorce^  on  the  ground       ' 

of  adultery,  in  which  the  wife  of  the  prosecutor  was  the  promoter    Perpay--- 

against  her  husband,  had  been  commenced  and  carried  on  in  the    ^*'*"'*^^' 

Ecclesiastical  Court.    That  the  defendant  was  a  witness  on  the 

part  of  the  wife,  and  that  certain  interrogatories  on  behalf  of  the 

husband,  by  way  of  cross-examination,  were  exhibited  to  him. 

That  one  of  the  questions  pj^t  to  him  with  the  view  of  impeaching 

his  credit  was  the  follovdng :  "  Have  you  not  passed  by  me  name 

of  Abbott,  and  also  of  J^mson  V     His  answer  was  as  follows : 

**  I  have  only  passed  by  one  assumed  name  and  that  was  Wilson  ;  Facts. 

and  only  then  on  the  ground  of  my  being  in  difficulties.    I  never 

passed  by  the  assumed  name  of  Abbott  or  Johnson.'^ 

It  was  clearly  proved  that  he  had  for  several  years  gone  by  the 
name  of  Abbott ;  that  he  lived  with  a  woman  who  took  that  name ; 
that  two  of  his  children  by  her  were  christened  in  that  name,  he 
being  present  and  giving  the  name  of  Abbott  to  the  registrar  that 
it  might  be  inserted  in  the  register  as  that  of  the  child's  father. 

Wilkins,  Serjt.,  for  the  defendant,  at  the  close  of  the  case.  Argument  for 
submitted  that  there  was  no  evidence  of  materiality  to  go  to  the  defendant, 
jury.  It  was  quite  immaterial  to  the  issue  in  the  Ecclesiastical 
Court  whether  the  defendant  had  gone  by  the  name  of  Abbott  or 
not.  The  question  there  was  whether  there  had  been  adultery  on 
the  part  of  the  prosecutor  towards  his  wife  so  as  to  entitle  her  to  a 
divorce.  How  could  the  fact  of  the  defendant  having  taken  the 
name  of  Abbott  affect  that  question  7  It  would  not  even  go  to 
his  credit,  for  non  constat  that  the  name  may  not  have  been  assumed 
for  a  perfect  legitimate  object. 

Ryland,  and  B.  G.  Robinson,  for  the  prosecution,  contended  that  Argnment  for 
there  was  quite  sufficient  evidence  of  materiality  for  the  jury.  *^®  Crown. 
The  defendant  was  a  material  witness  for  the  promoters  of  the 
suit  in  the  Ecclesiastical  Court.  It  became  important  to  ascertain 
what  amount  of  credit  he  was  entitled  to,  and  questions  as  to  his 
character  were  put  to  him.  The  fact  of  a  man's  going  by  various 
names  was  of  itself,  if  unexplained,  a  strong  circumstance  against 
him,  and  might  well  induce  a  judge  to  pause  before  he  received 
testimony  of  one  so  situated.  The  issue  in  that  suit  was,  whether 
the  prosecutor  had  committed  adultery,  and  if  the  defendant  had 
answered  truly  to  the  interrogatory  put  to  him,  it  might  have  been 
followed  up  by  inquiries  which  would  have  resulted  in  showing 
that  he  himself  had  been  for  years  guilty  of  what  he  was  seeking 
to  prove  against  another.  Not  only,  therefore,  was  there  the  fact 
of  his  having  gone  by  another  name,  but  the  circumstances  under 
which  it  was  assumed  would  in  that  particular  suit  have  had  con- 
siderable influence  in  impeaching  his  testimony. 

Lord  Denman,  C.  J. — Surely  the  fact  of  his  having  committed 
adultery  himself  could  have  no  tendency  to  induce  him  falsely  to 
charge  another  with  the  same  criminality. 

Robinson, — Anything  which  tends  in  the  slightest  degree  to 
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impeacli  the  testimony  of  a  witness  is  material  to  the  issue  in 
wluch  that  testimony  is  given.  In  B.  v.  Overton  (2  M.  C.  C.  263}^ 
it  was  held  that  a  question  having  no  general  bearing  on  the 
matters  in  issue  may  be  made  material  by  its  relation  to  the 
witness's  credit,  and  false  swearing  thereon  will  be  perjury.  So^  in 
2  Stalk.  519,  it  is  laid  down  that,  *^  If  a  man  ^ves  evidence  to  the 
credit  of  a  witness,  though  this  be  not  the  issue,  it  is  peijuiy :'' 
{Gh'iepe^s  case,  Ld.  Baym.  258 ;  12  Mod.  B.  145.)  It  is  not  neces- 
sary that  the  materiality  should  be  such  that  the  issue  of  the 
cause  must  depend  upon  the  particular  answer.  In  Boscoe's  Ev. 
819,  it  is  said,  ^*  The  degree  of  materiality  is  not,  it  seems,  to  be 
measured.  Thus,  it  need  not  appear  that  the  evidence  was  suffi* 
dent  for  the  party  to  recover  upon,  for  evidence  may  be  very 
material  and  yet  not  full  enough  to  prove  directly  the  issue  in 
question :''  and  Bhodefa  case  (2  Ld.  Baym.  887),  is  referred  to.  In 
.  Uriep^s  case,  svpra,  C.  J.  Holt  says,  "  It  is  not  necessary  to  appear 
in  an  information  for  perjury  to  what  extent  the  evidence  is 
material.'' 

LoBD  Denhan,  C.  J. — ^I  do  not  think  that  the  evidence  of 
materiality  is  sufficient.  I  do  not  mean  to  say  that  a  false  answer^ 
given  unoer  such  circumstances  as  those  proved,  might  not  support 
a  charge  of  perjury,  but  I  am  of  opinion  that  in  this  case  enough 
has  not  been  shown  on  the  part  of  the  prosecution  to  connect  the 
false  answer  with  the  issue  on  which  the  evidence  was  given.  It 
might  have  been  material,  but  we  cannot  clearly  see  that  it 
was  so. 
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DURHAM  SUMMER  ASSIZES. 

(Before  Mr.  Justicb  Patteson.) 

Rbg.  v.  Cocebubn.  {a) 

Rape — Assault — Consent  of  a  child  under  ten  years  of  age. 

Though  a  child  under  ten  years  of  age  cannot  legally  consent  to  a  rape 
upon  her,  yet  she  may  consent  to  the  attempt  to  commit  it;  and  such 
an  attempt,  with  her  consent,  would  not  he  an  assault.  Where,  there- 
fore, a  child  is  too  young  to  know  the  nature  of  an  oath,  her  evidence 
as  to  a  rape  upon  her  cannot  be  taken,  and  marks  of  violence  on  her 
private  parts  cannot  be  presumed  to  have  been  done  against  her  con- 
sent. 

THE  prisoner  was  cliarged  with  havings  at  the  parish  of  Tarrow^ 
feloniously  and  carnally  known  Jane  Pattrey^  a  girl  under 
the  age  of  ten  years. 

It  appeared  that  the  child  was  under  five  years  of  age^  and 
knowing  nothing  of  the  nature  of  an  oath^  could  not  be  examined. 
Evidence  was  given  by  a  surgeon  of  the  private  parts  of  the  child 
having  been  penetrated  and  injured^  but  by  what  he  could  not  say. 
Any  foreign  substance^  or  a  finger  might  have  done  it.  The  charge 
of  rape  could  not  therefore  be  sustained ;  nor  was  there  evidence 
that  what  had  been  done  to  the  child  had  been  done  against  her 
wiU. 

The  counsel  for  the  prosecution  suggested  that  the  prisoner 
might  be  convicted  of  an  assault^  as  the  indictment  included  an 
assault,  and  the  consent  of  the  child  could  not  be  presumed  by 
reason  of  its  tender  age. 

Pattkson,  *  J. — ^No ;  that  is  a  mistake  of  the  law.  My  ezpe-  judgment, 
rience  has  shown  me  that  children  of  very  tender  age  may  have 
vicious  propensities.  A  child  under  ten  years  of  age  cannot  give 
consent  to  any  criminal  intercourse,  so  as  to  deprive  that  inter- 
course of  criminality,  but  she  can  give  such  consent  as  to  render  ^ 
the  attempt  no  assault.  We  know  that  a  child  can  consent  to 
that  which,  without  such  consent,  would  constitute  an  assault. 

The  prisoner  was  directed  to  be  acquitted. 

Overe7id,  for  the  prosecution. 

Idddellj  for  the  defence. 

(a)  Reported  by  T.  Cahpbbll  Footibb,  Esq.,  Barrieter-at-Law. 
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Summer  Assizes,  1849. 

Big.  r.  Detkt  w>  othkbs.  (a) 
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cjfeset. 

'HE  prisoners  were  indicted  for  having  as  members  of  a  trade 
nnion  in  Sheffield  incited  others  to  destroj  certain  grinding 
machinery  at  Sheffield. 

The  case  came  on  for  trial  at  the  Spring  Assises  for  1848,  be- 
fore Mr.  Baron  Bolfe^  and  the  prisoners  were  found  guilty  and 
sentenced  to  be  transported  for  ten  years,  which  judgment  not 
beinfi^  warranted  by  the  statute  under  which  the  prisoners  were 
tried  (7  &  8  Geo.  4,  c.  30,  ss.  4,  26,  which  statute  only  authorises 
transportation  for  seven  years) ;  a  writ  of  error  was  sued  out  on 
the  erroneous  judgment,  and  the  Court  of  Queen's  Bench,  after 
argument,  gave  judgment  for  the  prisoners.  The  prisoners  were 
again  indicted  at  the  Spring  Assizes  for  1849,  for  inciting  others 
to  destroy  some  other  machinery;  and  their  counsel  then  pleaded 
cmtrefois  carwicL  To  that  plea  the  counsel  for  the  crown  demurred, 
and  the  demurrer  was  argued  before  Mr.  Justice  Coleridge,  who 
then  sat  on  the  crown  side  at  York,  and  his  lordship  postponed  his 
judgment  on  the  demurrer. 
JttdgmMt.  Mr.  Justice  Wighthan  now  read  the  judgment  of  Mr.  Justice 

CoLEBiDOK,  which  was  as  follows  : — ^This  case  came  on  before  me 
at  the  last  Yorkshire  Assizes  upon  a  demurrer  by  the  crown  to 
the  plea  of  the  prisoners.  Some  points  for  the  prisoners  were 
maae  on  the  argument  for  which  there  appeared  to  me  no  founda- 
tion. I  reserved  my  judgment  on  that  which  I  now  proceed  to 
discuss.  It  was  an  indictment  for  felony  by  statute.  The  plea  in 
substance  stated  a  previous  indictment  for  the  same  offence.  Trial 
on  a  pica  of  not  guilty,  verdict  for  the  crown,  vdth  judgment  of 
transportation,  a  writ  of  error  in  the  Queen^s  Bench,  with  various 
causes  assigned,  and  judgment  against  the  crown  that  the  prisoners 
be  restored  to  all  things  lost  by  the  judgment  and  depart  hence 
without  delay  in  that  behalf.  There  vras  an  averment  that  the 
judgment  was  reversed  for  errors  above  assigned  in  the  giving  of 
the  judgment  in  the  court  below.  Upon  the  argument  it  was 
insisted  for  the  prisoners  that  the  reversal  must  be  taken  to  have 
proceeded  solely  on  the  error  especially  assigned  in  the  judgment 
itself^  that  it  was  for  a  longer  period  of  time  than  the  statute 

(a)  Reported  by  T.  Cami*bbll  Foster,  Esq.,  Barribter-at-Law. 
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assigned  or  permitted,  h  ssuming  this,  it  appeared  that  there  had  R«o- 
been  a  good  indictment,  issue  well  joined,a  trial  completely  had,  and  DiIurt 
a  lawful  verdict  found.  And  although  it  was  admitted  that  no  avd  othxbb. 
judgment  could  now  pass  for  the  crown,  yet  it  was  said  the  pro- 
ceedings were  a  bar  to  any  other  indictment,  equally  whether  the 
legal  effect  of  the  whole  was  a  conviction,  or,  as  might  be  contended, 
a  lawful  acquittal,  for  that  the  principle  which  barred  a  second 
prosecution  was  simply  that  a  man  should  not  twice  be  put  in 
jeopardy  for  one  and  the  same  offence.  Although  many  causes  of 
error  were  assigned,  I  think  the  case  must  be  decided  upon  this 
assumption,  for  it  would  be  too  much  to  assume  on  the  other 
hand  that  any  other  cause  was  well  assigned;  none  other 
was  pointed  oiit  in  the  argument  or  insisted  on,  which  showed  that 
the  indictment  itself  was  insufficient.  It  cannot,  therefore,  be 
denied  that  the  prisoners  were  at  one  time,  and  in  some  sense,  in 
jeopardy  on  the  same  charge  as  that  which  is  now  preferred  by 
this  indictment.  The  question,  therefore,  seems  to  be,  in  what 
sense  is  to  be  understood  that  which  is  laid  down  as  the  true 
principle  on  which  the  plea  of  autrefois  convict  stands.  Lord  Hale 
(2  H.  P.  0.  ch.  32,  p.  251)  says,  "  If  A.  be  indicted  and  convicted 
of  felony,  but  hath  neither  judgment  of  death,  nor  hath  prayed  his 
clergy,  this  is  no  bar  of  a  new  indictment  for  the  same  offence,  if 
the  first  were  insufficient ;  and,  it  seems,  though  it  were  sufficient 
yet  it  is  no  bar  without  clergy  or  judgment.  But  if  he  had  his 
clergy  allowed  him,  autrefois  convict  and  had  his  clergy  is  a  good  bar 
to  an  indictment  or  an  appeal  for  the  same  crime,  and  so  remains  Jo^'n*''^ 
at  this  day,  notwithstanding  3  Hen.  7,  c.  1.''  Lord  Hale,  there- 
fore, thought,  though  he  expresses  the  opinion  here  with  some 
hesitation,  that  a  conviction  on  a  good  indictment  w£bS  no  bar,  un- 
less judgment  or  clergy  followed  as  the  fruit  of  the  conviction.  The 
only  authorities  which  he  cites  for  the  whole  passage  are  Vauai^s  case 
and  Wigg^s  case  (4  Bep.  45,  a  &  b.)  Yawm^s  case  was  on  an  insuffi- 
cient indictment,  and  the  material  resolution  proceeds  on  the 
principle  that  in  such  case  the  prisoner  has  never  been  in  jeopardy. 
Neither  is  Wigg's  case,  or  anything  resolved  in  it,  anv  authority 
for  the  opinion  which  Lord  Hale  throws  out,  and  which  is  now  in 
question.  But  Lord  Hale  goes  on  to  say, ''  and  so  it  is,  though 
he  prays  his  clergy  and  the  court  will  advise  upon  it,  though  the 
clergy  be  not  actually  allowed  '/'  for  this  he  cites  Holcroft's  case, 
which  is  cited  at  length  in  Wigg*s  case,  and  the  principle  is  the 
satisfactory  one,  that  as  conviction  and  clergy  granted  would  have 
barred  the  act  of  the  court  in  delaying  to  grant  the  prayer  while 
advising  upon  the  propriety  of  allowing  it,  it  shall  not  prejudice  the 
prisoners.  But  then  this  presupposes  that  clergy  was  ordinarily 
necessary  in  the  absence  of  judgment  to  make  the  conviction 
operate  as  a  bar ;  and  it  supposes  also  the  conviction  to  have  been 
on  a  good  indictment ;  for  if  the  indictment  was  bad,  it  is  clear 
that  the  g^nt  of  clergy  united  to  the  conviction  would  not  have 
made  the  conviction  any  more  a  bar  than  it  was  before.  It  is  clear 
that,  in  respect  of  the  plea  of  autrefois  acquit,  there  must  not  only 
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be  the  verdict  bat  jadgment  also  to  make  it  of  avail  (2  Hale's  P.  C. 
243) ;  and  Lord  Hale  applies  the  same  rale  in  terms  of  the  plea  now 
in  question  (t&.  24S).  Lord  Hale's  jadgment^  therefore^  on  the  whole 
will  appear  to  be  clear  against  the  present  plea.  Hawkins  (bk.  , 
c.  36)^  states  the  principle  on  which  the  plea  rests  as  does  Lord 
Hale;  but  the  conclasion  to  be  drawn  from  the  whole  chapter  is,  that 
without  jadgment,  allowance  of  clergy,  or  at  least  prayer  of  clergy 
by  the  prisoners  (the  delay  of  granting  being  only  the  act  of  the 
court),  the  conviction  was  no  bar  to  a  second  indictment.  This 
rule  is  rather  assumed  through  the  chapter  than  laid  down  in  terms, 
but  it  is  to  my  mind  satisfactorily  made  out.  Mr.  Starkie,  whose 
exceUent  book  on  criminal  pleading  may  now  be  quoted  as  direct 
authority,  lays  down  the  same  rule  very  precisely,  thus :  "  After 
conviction  the  defendant  remains  without  receiving  judgment  or 
praying  his  clergy,  or  he  prays  his  clergy  without  receiving  judg- 
ment, or  he  receives  judgment  of  death,  whereby  he  becomes 
attainted.  If  the  defendant  after  conviction  remain  either  without 
receiving  judgpnent  or  praying  his  clergy,  he  may  be  indicted  for 
any  other  offence  or  even  for  the  same''  (vol.  ii.  811.)  Against 
these  authorities  I  cannot  find  anything  to  be  set,  nor  can  any- 
thing be  relied  on  but  a  literal  construction  of  the  rule,  which 
cannot  be  maintained.  A  man  who  has  been  tried,  convicted, 
and  attainted  on  an  insufficient  indictment,  or  on  a  record  erroneous 
in  any  other  part,  is  in  so  much  jeopardy  literally  that  punishment 
may  be  lawfhUy  inflicted  on  him,  unless  the  attainder  be  reversed 
in  a  court  of  error ;  and  yet  when  that  is  done  he  may  certainly 
be  indicted  again  for  the  same  offence,  and  the  rule  would  be  held  to 
apply  that  he  had  never  been  in  jeopardy  under  the  former  indict- 
ment. The  true  meaning,  therefore,  of  '^  not  having  been  in  jeo* 
pardy  "  in  this  rule  seems  to  be,  that  by  reason  of  some  defect  in  the 
record,  either  in  the  indictment,  place  of  trial,  process,  or  the  like, 
the  prisoners  were  not  lawfully  liable  to  suffer  judgment  for  the 
offence  charged  on  that  proceeding,  and,  so  understood,  it  is  true 
in  the  present  instance.  The  judgment  reversed  is  the  same  as 
no  judgment ;  upon  a  record  without  any  judgment  no  punish- 
ment can  be  suffered.  That  is  the  present  state  of  this  record  and 
so  it  must  remain ;  for  it  has  been  repeatedly  decided  (see  22.  v. 
Broirni,  7  Ad.  &  El.  58),  that  neither  the  Court  of  Queen's 
Bench  nor  the  court  below  can  now  pronounce  any  judgment  on  it. 
The  former  never  had  the  power ;  the  latter  is  funci/us  officio. 
Judgment  must  therefore  be  given  against  the  plea ;  and  certainly 
justice  and  common  sense  concur  with  authority  in  this  conclusion. 
It  would  be  shocking  to  both,  that  individuals  who  object  only 
that  they  have  been  regularly  found  guilty  of  an  offence  on  a 
lawful  trial,  but  that  there  has  been  a  mistake  in  the  judgment 
pronounced,  which  judgment  has  on  that  ground  been  reversed  and 
can  never  be  carried  into  effect,  should  therefore  remain  exempt 
from  all  punishment.  The  plea  has  not  concluded  with  pleading 
over  to  the  felony,  which  is  the  usual  and  proper  form.  In  strict- 
ness, therefore,  the  prisoners  are  left  without  defence,  and  the 
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jadgment  might  be  finals  but  upon  the  whole  I  think  they  should 
now  be  allowed  to  withdraw  the  plea  and  plead  not  guilty,  which 
course  may  be  better  than  to  allow  them  to  amend  by  adding  the. 
usual  conclusion  in  bar,  as  that  might  lead  to  a  second  demurrer. 

Bliss  (with  whom  was  Bickering),  on  the  part  of  the  prisoners, 
inquired  if  the  judgment  given  was  not  that  the  prisoners  answer 
over  to  the  felony. 

WioHTMAN,  J. — The  judgment  given  is  that  the  prisoners  have 
leave  to  withdraw  their  plea  and  plead  not  guilty,  or  the  judgment 
will  be  final. 

After  a  short  consultation  with  his  clients,  Bliss  intimated  that 
they  submitted  to  the  judgment. 

The  counsel  for  the  Crown  considering  the  long  imprisonment 
the  prisoners  had  undergone,  suggested  that  they  should  be  dis- 
charged on  entering  into  their  recognisances. 

His  Lordship  gave  judgment  accordingly,  and  the  prisoners 
having  entered  into  the  required  sureties  were  discharged. 

Counsel  for  the  Crown,  WilJdns,  Serjt.,  Hall,  and  Overend ;  for 
the  prisoners.  Bliss  and  Pickering. 
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CENTRAL  CRIMINAL  COURT. 

Maboh  Session. 

March  1,  1849. 

(Before  Mr.  Justice  Ceesswbll.) 

Reg.  V,  Cooper,  (a) 

Accusation  of  an  unnatural  crime  with  intent  to  extort  money. 

On  the  trial  of  an  indictment  for  accusing  a  person  of  an  unnatural 
crime  unth  intent  to  extort  money — the  prisoner  being  a  soldier,  and 
the  accusation  having  been  made  while  he  was  on  duty  as  sentry — evt- 
dence  of  declaration  made  by  him  on  a  former  occasion,  on  coming  ojf 
guard,  that  he  had  obtained  money  from  a  gentleman  by  threatening 
to  take  him  to  the  guard-house  and  accuse  him  of  an  unnatural  crime, 
was  held  admissible. 

The  prisoner  was  proved  to  have  made  the  accusation  in  these  words,  "  / 
charge  this  man  with  indecently  assaulting  me" 

Held,  that  it  was  a  question  for  the  jury — taking  into  consideration  the 
prisoner's  conduct  throughout  the  transaction — whether  by  those  words 
he  did  not  mean  to  allege  that  the  prosecutor  had  solicited  him  to  the 
commission  of  an  unnaiurcU  offence. 

THE  prisoner  was  indicted  for  feloniously  accusing  one  H.  C.  S. 
of  having  assaulted  him  with  intent  to  commit  b j,  with 

(a)  Reported  hj  B.  0.  Robirson,  Esq.,  Barrister-at-Law. 
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intent  ta  extort  money.  There  were  other  counts  for  accnaing 
the  said  H.  C.  S.  of  having  attempted  and  having  solicited  him 
to  conmiit  the  said  crime. 

It  appeared  in  evidence  that  on  the  night  in  question  the  prose- 
cntor  was  taking  shelter  firom  the  rain  nnder  one  of  the  porticoes 
of  Buckingham  Palace,  when  he  was  accosted  by  the  prisoner,  who 
was  the  sentry  on  dnty  there.  After  some  conversation  the  pri- 
soner seized  the  prosecutor  by  the  collar,  and  charged  him  with 
having  indecently  touched  or  assaulted  him ;  he  then  took  the 
prosecutor  to  the  guard-house,  and  said  to  the  sergeant, ''  I  charge 
this  man  with  indecently  assaulting  me.''  The  prosecutor  was  then 
taken  to  the  police  station-house,  where  the  prisoner  made  the 
same  charge.  On  the  charge  being  entered  into  the  next  morning 
before  the  magistrate,  the  prisoner  stated,  among  other  things,  that 
the  prosecutor  caught  hold  of  his  private  parts.  A  bill  of  indict- 
ment was  presented  at  the  next  Middlesex  Sessions  against  the 
prosecutor  for  indecently  assaulting  Samuel  Cooper,  but  it  was 
Ignored  by  the  grand  jury.  Cooper,  the  then  prosecutor,  not  ap- 
pearing. A  similar  indictment  was  presented  at  the  subsequent 
session,  when  Cooper  appeared,  but  the  bill  was  thrown  out. 

In  the  course  of  the  trial. 

Bodkin  (with  whom  was  Bichards,  for  the  prosecution),  asked 
one  of  the  witnesses  for  the  prosecution  whether  he  had  ever,  upon 
former  occasions  when  the  prisoner  had  come  off  guard,  seen 
money  in  his  possession. 

BaUardine  (for  the  prisoner),  submitted  that  such  a  question 
could  not  be  put.  It  had  no  relevancy  to  the  present  inquiry. 
On  such  a  charge  no  evidence  of  other  transactions  could  be  ad- 
duced, because  its  only  tendency  could  be  to  prejudice  the  minds 
of  the  jury — ^to  ask  them  to  judge  from  past  conduct  what  was 
likely  to  have  been  done  by  the  prisoner  on  this  occasion.     The 

Erosecution  could  not  be  permitted  to  show  that  the  prisoner  had 
een  some  time  before  convicted  of  extortion,  and  this  question 
had  precisely  the  same  bearing. 

Bodkin  contended  that  the  question  was  quite  regular.  Where 
part  of  the  issue  to  be  tried  was  the  knowledge  or  the  intention  of 
the  accused  at  the  time  he  did  a  particular  act,  matters  having  no 
immediate  bearing  on  that  act  become  material  and  relevant,  if 
they  in  any  way  tended  to  explain  his  motives.  Here  the  prisoner's 
conduct  on  other  like  occasions  was  very  material  in  enabling  the 
jury  to  determine  with  what  object  this  particular  proceeding  was 
taken  by  him.  The  evidence  was  admissible  in  the  same  way  that 
proof  of  other  utterings  was  offered  to  show  guilty  knowledge, 
although  they  might  be  totally  disconnected  with  the  one  under 
consideration. 

CsESswBLL,  J. — ^Are  you  not  asking  the  jury  to  infer  guilty 
knowledge  from  remote  and  independent  facts  ?  Suppose  a  man 
was  charged  with  wounding  with  intent — ^the  intention  there  is  of 
the  essence  of  the  charge — could  you  prove  that  he  had  cut  a 
man's  head  open  the  week  before  ? 
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Bodhin  submitted  that  he  could^  if  both  wounds  were  given  with 
the  same  instrument. 

Obbsswbll,  J. — ^How  would  that  show  the  intention  otherwise 
than  by  showing  knowledge  ? 

Bodkin,  —  Just  as  the  possession  of  other  counterfeit  coin 
may  be  proved  in  an  indictment  for  uttering. 

Cebswbll,  J.— There  knowledge,  and  not  intention,  is  the 
subject  of  the  proof.  Bat  suppose  the  witness  gives  an  affirmative 
answer  to  your  question,  what  is  your  next  step  ? 

Bodkm. — I  shall  then  ask  what  he  said  as  to  the  means  by  which 
he  obtained  the  money. 

BalUmtine  said  that  he  objected  to  any  such  question,  on  the 
grounds  before  urged. 

Cbesswell,  J. — But  if  the  prisoner  is  proved  to  have  stated  on 
other  occasions  that  he  had  obtained  money  by  the  same  means 
that  are  stated  to  have  been  used  in  this  case,  is  it  not  a  fair  in- 
ference to  make  to  the  jury  that  his  object  was  to  obtain  money 
here? 

Ballantine. — To  prove  guilty  knowledge  is  not  to  prove  a  guilty 
intention.  Proof  oi  a  man's  previous  character  would,  in  the  ordi- 
nary affairs  of  life,  have  some  bearing  upon  the  question  of  whether 
he  had  committed  a  particular  crime,  but  it  is  inadmissible  in  law. 

Cebsswell,  J. — If  a  man  administers  a  certain  drug  to  another,  Proof  of  gmlty 
and  it  produces  death,  and  afterwards  administers  the  same  drug  to  knowledge, 
another  person,  may  not  the  former  conduct  be  proved  to  show  that 
he  well  knew  Uie  consequences  of  the  subsequent  act  ? 

Ballantine. — ^Not  where  it  is  simply  used  as  evidence  to  prove 
intention.  The  prisoner  may  have  used  threats  on  a  previous  oc- 
casion, and  have  obtained  money  by  so  doing,  but  that  does  not 
show  that  he  had  an  intention  to  obtain  money  at  this  particular 
time«  The  offence  here  charged  is  a  single  and  specific  one.  Sup- 
pose the  charge  was  breaking  into  a  house  with  intent  to  steal,  the 
fSact  of  his  having  broken  into  the  house  before,  would  show  that 
he  knew  how  the  offence  was  to  be  accomplished,  but  it  could  not 
be  adduced  to  show  what  his  intention  was  on  the  second  occasion, 
and  this  shows  the  difference  between  proof  of  knowledge  and  that 
of  intention.  The  broad  rule  that  two  felonies  cannot  be  proved 
on  the  trial  of  one  indictment,  is  clearly  recognized,  and  there  is 
nothing  in  this  instance  to  show  that  it  could  be  departed  from. 

Cbbsswbll,  J. — I  do  not  think  that  this  is  at  all  a  question  of 
character.  The  evidence  is  not  offered  by  way  of  proving  simply 
that  the  prisoner  had  been  guilty  of  the  same  crime  before.  The 
question  is,  whether  on  this  occasion  he  did  not  act  with  the  design 
of  effecting  a  certain  object.  One  step  in  the  proof  is  to  show  that 
he  would  be  likely  to  know  that  a  certain  result  would  follow,  and 
if  ^it  can  be  proved  out  of  his  own  mouth  that  he  was  aware  that 
such  result  would  be  produced,  it  is  one  ingredient  in  the  neces- 
sary proof  that  he  contemplated  it.  Suppose  a  charge  against  a 
man  that  he  had  attempted  to  procure  abortion :  the  same  medicine 
might  be  administered  with  that  intention  or  without  it.   If  it  could 
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Rbo.        be  proved  that  he  had  often  given  that  medicine  before,  and  that 
Co  *  he  knew  that  abortion  had  always  followed,  snrely  that  wonld  be 

'      evidence  against  him.  Or  if,  on  a  charge  of  wounding,  a  certain  in- 

Extortum^  strument  had  been  used,  and  the  same  weapon  had  before  been  used 
Evidence.  \yj  ^}^q  prigoner  with  a  dangerous  result,  would  not  that  be  admissi- 
ble to  show  that  he  knew  the  consequences  of  using  it?  We  do  not  yet 
know  what  the  answer  to  the  question  to  which  yon  objeot  may  be; 
but  suppose  the  prisoner  had  said  the  day  before  this  trsoisaction,  ''I 
think  I  could  get  money  when  on  guard  by  seizing  some  man  passing 
by,  taking  him  to  the  guard-house,  and  making  some  charge  against 
him  ;''  and  it  was  suggested  to  him,  '*  but  you  must  not  ask  for 
money ;"  and  his  answer  was,  ''  No ;  I  won't  do  that,  but  I  think  a 
man  under  such  circumstances  will  give  it  me  '^ — I  could  not  reject 
such  evidence.  His  whole  conduct  is  to  be  interpreted  with  re- 
ference to  the  charge  made  against  him,  and  I  think  what  was  said 
by  him  under  similar  circumstances  to  the  present  is  admissible. 

Evidence  was  then  given  of  declarations  by  the  prisoner  on  a 
former  occasion,  on  coming  oiF  guard,  that  he  had  obtained  money 
from  a  gentleman  by  threatening  to  take  him  to  the  guard^house, 
and  accuse  him  of  an  unnatural  crime. 

At  the  close  of  the  case  for  the  prosecution, 
Ballantine  submitted  that  there  was  no  evidence  of  the  charge 
I  29^  nt  ^'  ^^  *^®  indictment  to  go  to  the  jury.  The  7  4  8  Geo.  4,  c.  29,  s.  8, 
* "'  *  enacted,  that  '^  if  any  person  shaD  accuse  any  person  of  any  crime 
punishable  by  law  with  death,  transportation,  or  pillory,  with 
any  assault  with  intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavour  to  commit  any  rape,  or  of  any  infamous  crime,  Ac,  with 
intent  to  extort  money,  Ac,  should  be  guilty  of  felony.*'  The  9th 
section  defined  what  should  be  an  infamous  crime,  viz.,  ''  buggery, 
committed  either  with  mankind  or  beast,  and  every  assault  with 
intent  to  commit  that  crime,  and  every  attempt  or  endeavour  to 
commit  that  crime,  and  every  solicitation,  persuasion,  promise  or 
threat,  offered  or  made  to  any  person,  whereby  to  move  or  induce 
such  person  to  commit  or  permit  such  crime.*'  Taking  the  case  as 
it  stood,  there  was  no  evidence  at  all  of  any  charge  of  the  character 
above  mentioned  made  by  the  prisoner.  Aa  to  the  indictment  per- 
sented  at  the  sessions,  the  prisoner  could  not  be  made  answerable 
for  its  terms.  It  might  have  been  drawn  in  its  specific  form  with- 
out his  cognizance.  With  regard  to  the  charge  at  the  police 
station,  it  was,  that  the  prosecutor  had  indecently  assaulted  him, 
the  prisoner.  This  meant  nothing  more  than  a  common  assault. 
It  was  in  no  other  way  a  crime  known  to  the  law;  certainly  not 
any  of  those  mentioned  in  the  act  of  Parliament. 

Bodkin  observed  that  there  was  a  count  charging  an  accusation 
of  soliciting,  and  the  word  ^^solicitation**  was  expressly  mentioned 
in  the  statute. 

Balla/ntine. — ^The  question  is,  whether  this  is  a  charge  of  an 
infamous  crime,  that  crime  including  a  solicitation  to  commit  the 
offence  specifically  mentioned  in  the  act. 

Cbesswell,  J. — ^The  charge  is,  that  the  prisoner  aoeused  the 
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prosecutor  of  having  solicited  him  to  commit  a  certain  crime.  Yoa 
say,  that  instead  of  having  charged  a  soliciting,  he  charged  a 
certain  act  to  have  been  done.  The  real  question  is,  is  that  a 
solicitation  ?  By  charging  him  with  doing  that  act,  did  he  mean 
to  charge  him  with  soliciting  ? 

Ballantine. — But  the  act  proved  is  an  assault,  and  the  words 
"  assault ''  and  "  solicitation  "  are  both  used  in  the  act  of  Parlia- 
ment. It  is  dear,  therefore,  that  they  were  intended  to  be 
different  things  ;  the  one  an  act  done,  the  other  a  solicitation  in 
its  strict  sense. 

Cbesswell,  J. — Suppose  the  ceise  of  an  assault  with  intent  to 
commit  a  rape ;  that  means  an  assault  mode  with  an  intention  to 
use  force,  and  to  commit  the  rape  if  possible ;  but  it  often  happens 
that  a  very  indecent  assault  is  committed  with  no  intention  of 
resorting  to  further  violence,  if  resistance  is  offered,  but  merely  in 
the  hope  that  the  woman's  scruples  may  be  overcome.  Now, 
supposing  that  a  man's  soliciting  a  woman  to  yield  her  person  to 
him  was  an  offence,  might  not  such  indecent  assault,  com- 
mitted for  such  a  purpose,  be  treated  as  a  solicitation,  in  case 
the  evidence  fell  short  of  proving  an  attempt  to  commit  a  rape  ?  In 
short,  may  there  not  be  a  solicitation  by  deeds  as  well  as  by 
words  ? 

Ballantine. — It  is  not  contended  that  there  may  not  be  a  solici- 
tation by  deedS)  but  that  the  mere  laying  on  of  hands  cannot  be 
called  one.  The  charge  at  the  police  station  says  nothing  about 
soliciting.  It  uses  another  word  included  in  the  act  of  Parliament, 
namely,  an  assault,  but  does  not  describe  such  an  assault  as  is  there 
defined. 

Cbbsswell,  J. — ^We  have  nothing  to  do  with  the  charge  at 
the  police  station  or  that  made  before  the  magistrate.  He  could 
not  make  any  charge  there  to  extort  money.  We  must  look  to 
what  the  charge  was  in  the  first  instance. 

Bodkin  referred  to  JR.  v.  Hickman  (1  M.  C.  G.  34) ;  and  B.  v. 
Tucker  (1  M.  C.  G.  134.) 

Cbssswbll,  J. — I  think,  in  this  case,  that  although  the  prisoner 
charged  the  prosecutor,  in  terms,  with  an  assault,  throughout  the 
transaction  and  afterwards,  yet  that  it  was  with  an  assaidt  of  such 
a  character  and  made  under  such  circumstances,  that  it  might  be 
taken  to  mean  a  solicitation.  It  is  a  question  which  the  jury  must 
determine. 

The  question  was  so  left  to  the  jury,  and  the  prisoner  was  con- 
victed. 

Bodkin  and  Bicha/rds^  for  the  prosecution. 

Ballantine,  for  the  defence. 
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COURT  OF  CRIMINAL  APPEAL. 

April  80  and  June  23,  1849. 

(Before  Wildb,  C.  J. ;  Aldbbson,  B.  ;  Wightman,  J. ; 
Cbbbswbll,  J. ;  and  Pultt,  B.) 

Reo.  V,  Illidoe.  (a) 

Forgery — Warrant,  order,  or  request  for  the  delivery  of  goods. 

On  an  indictment  for  forging  an  order  for  the  delivery  of  goods,  the 
instrument  alleged  to  have  been  forged  being  an  order  on  a  dock 
company  to  permit  the  bearer  to  taste  wines  in  the  docks  belonging  to 
the  alleged  drawer : 

Held,  that  the  giving  out  at  the  docks  a  portion  of  the  wine  for  the 
purpose  of  its  being  tasted  there  by  the  person  presenting  the  order  umms 
a  delivery  of  goods  within  the  1  Will.  4,  c.  66,  s,  10. 

In  the  ordinary  course  of  business  at  the  docks,  the  tasting  order  being 
directed  to  the  dock  company  and  being  signed  by  the  merchant  owning 
the  wines,  is  taken  to  a  clerk  at  the  docks  who  writes  his  name  across  it, 
and  this  signature  is  an  authority  to  the  cooper,  toithotU  which  he  w 
not  justified  in  acting. 

Held,  that  such  an  instrument  was  an  order  as  soon  as  it  left  the  hands  of 
the  merchant  properly  drawn  up,  and  that  the  signature  of  the  dock 
clerk  was  not  essential  to  give  it  validity  as  an  order.  ^ 

AT  the  February  Session  of  the  Central  Criminal  Court, 
Mr.  Justice  Cbbsswbll  reserved  the  following  case : — 

The  prisoner  was  tried  before  me  at  the  Central  Criminal  Court 
in  February  last^  on  an  indictment  which  charged  him  with 
feloniously  uttering  a  forged  warrant  for  delivery  of  goods,  to  wit, 
wine,  well  knowing  the  same  to  be  forged,  with  intent  to  de&aud 
the  London  Dock  Company.  Other  counts  described  the  instru- 
ment as  an  order  and  as  a  request.  There  were  other  counts  in 
the  indictment  similar  in  form,  but  charging  an  intention  to  de- 
fraud Samuel  Vincent  and  another. 

It  w£bs  proved  that  the  prisoner,  on  the  9th  of  January,  went  to 
the  London  Dock  and  presented  to  a  clerk  in  the  service  of  the 

(o)  Repotted  by  B.  C.  BoBUfSOV,  Esq.,  Bamster-at-LAW. 
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company^  in  the  Crescent  Vault  wine  department^  a  document        R«»' 
called  a  Tasting  Order,  of  which  the  following  is  a  copy : — 


Illidoe. 


1242. 
S.  82. 


To  the  Oooper 


Vault  London  Docks, 


Permit  Self  and  Company  to  taste 
ex  "  Traveller/'  Captain  Austin,  a  Cadiz. 

Entered  by  "  William.'*         May,  1848. 


Forgery — 
184        Warrantor 
ordtr. 


wmes 


Mark. 

No. 

i     D.      A. 
!    O.      P. 

112/ 
/ll4 

Butts. 


Tasted 
Sampled 


Casks  N<» 
Ditto 


Vincent  &  Pugh. 


Shewn 


by{ 


The  course  of  business  at  the  London  Docks,  with  reference  Caaa. 
to  such  orders,  is,  that  the  merchant  who  has  wine  in  the  vaults 
and  wishes  to  enable  a  party  to  taste  it,  gives  an  order  in  the  form 
set  out.  It  is  then  taken  to  the  clerk  before  mentioned,  and  he 
writes  his  name  across  it,  and  when  it  has  been  so  signed  by  him, 
but  not  otherwise,  the  coopers  of  the  company  are  authorized  to 
act  upon  it,  and  allow  the  party  presenting  it  to  taste  the  wine 
described  in  it.  The  instrument  in  question  was  presented  to  the 
clerk  for  his  signature,  but  he,  suspecting  it  was  not  genuine, 
refused  to  sign  it,  and  said  he  must  first  send  to  Vincent  &  Pugh. 
The  prisoner  said  he  would  return  in  half-an-hour,  and  went 
away,  but  did  not  return.  It  was  proved  that  the  signature 
Vincent  &  Pugh  was  a  forgery,  and  that  the  prisoner  knew  it 
to  be  so.  For  the  prisoner  it  was  objected  that  a  tasting  order 
could  not  be  considered  an  order  for  the  delivery  of  goods,  and,  . 
secondly,  that  this  never  was  a  perfect  order,  nor  was  uttered  as 
such,  but  was  handed  to  the  clerk  for  his  signature,  in  order  that 
it  might  become  an  available  tasting  order. 

I  thought  it  right  to  reserve  these  points  for  further  con- 
sideration, and  the  jury  having  found  the  prisoner  guilty,  I  ordered 
him  to  be  discharged  on  his  own  recognizance  to  appear  and 
receive  judgment  when  called  upon  so  to  do. 

Huddleston,  for  the  prisoner,  contended  that  this  was  not  an  order 
for  the  delivery  of  goods.  It  could  not  be  said  that  the  delivering 
wine  for  the  purpose  of  its  being  tasted  was  a  delivery  of  goods 
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within  the  meaning  of  the  statute.  It  most  be  snch  a  delirery  as 
would  give  the  person  receiving  an  abaolate  control  over  the 
property,  but  here  the  person  using  the  order  has  no  power  or 
authority  to  do  more  than  taste  the  wine. 

Platt,  B. — But  by  such  tasting  of  the  wine  he  disposes  of  it 
effectually. 

Wilde,  C.  J. — Is  not  this  very  like  on  order  for  the  delivery 
of  a  sample  ? 

Huddleston  submitted  that  it  was  not.  There  the  person  taking 
the  sample  might  take  it  away  with  him  and  do  with  it  as  he 
liked  ;  here  he  could  not  do  so — the  wine  was  handed  to  him  for 
a  special  purpose.  Supposed  a  man  forged  an  order  to  smell 
certain  aromatic  substances ;  the  sensation  of  smell  is  caused  by 
certain  particles  of  the  substance  flying  off  and  coming  in  contact 
with  the  nostrils :  these  he  might  carry  away  with  him,  but  could 
the  giving  him  an  opportunity  of  smelling  these  substances  be 
called  a  delivery  of  goods  ? 

WiLDB,  C.  J. — Suppose  a  man  were  to  go  to  a  cook-shop  with 
a  forged  order  for  a  good  dinner ;  surely  he  would  exercise  an 
absolute  control  over  the  provisions  that  were  furnished  to  him^ 
and  probably  he  would  carry  them  away  with  him. 

Huddlestovi  contended  that  there  the  delivery  would  be  more 
complete  than  it  would  be  here.  The  wine  would  never  be  really 
out  of  the  possession  and  control  of  the  cooper  until  it  was  taken 
Haddleston  for  into  the  stomach  of  the  taster.  But  it  was  not  absolutely  necessary 
the  prisoner.  ^]^^^  j^  should  be  drunk  at  all ;  what  was  technically  termed 
"  tasting''  wine,  was  the  forming  a  judgment  upon  it,  and  this  was 
very  often  accomplished  simply  by  the  smell. 

Platt,  B. — Surely  it  is  a  sufficient  delivery  if  given  for  no 
other  purpose  than  to  be  drunk,  but  it  is  a  mere  assumption  on 
your  part  that  the  person  presenting  the  order  would  not  bo 
allowed  to  carry  a  sample  away. 

Hxiddleston  then  submitted  that  the  instrument  was  neither  an 
order,  warrant,  nor  request.  It  was  clearly  not  the  last  named, 
for  it  purported  to  be  given  by  some  person  having  authority,  and 
to  be  binding  on  the  person  to  whom  it  was  to  be  delivered: 
R.  V.  Williams,  2  C.  &  K.  5.)  But  it  could  never  be  of  any 
validity  at  all  until  countersigned  by  the  clerk.  JR.  v.  Richards 
(R.  k  B.  193),  and  R.  v.  Randall  (B.  k  B.  195),  are  authorities 
for  the  position  that  there  cannot  be  a  forgery  of  an  imperfect 
instrument.  There  were  cases  in  which  instruments  in  the  form 
of  bills  of  exchange  were  held  not  to  be  orders  for  the  payment 
of  money  for  want  of  a  payee ;  they  could  not  be  enforced :  so 
here  the  order  would  be  unavailable  at  the  docks  until  the  clerk 
had  countersigned  it. 

Platt,  B. — But  surely  that  is  a  mere  private  regulation  of  the 
dock  company,  and  does  not  affect  the  validity  of  the  instrument 
as  an  order. 

Wilde,  C.  J. — The  merchants  have  a  right  to  make  the 
order,  but  certain  formalities  must  first  be  complied  with. 


CBIMINAIi  LAW  CASBS. 


555 


Rico. 

V. 

Iludob. 


Forgtry  ■ 
Warrant  or 
ofdtr. 


Huddleston  submitted  that  the  same  observation  might  be  made 
with  respect  to  the  questions  he  had  quoted. 

Aldbkson,  B. — In  B.  v.  Bcmdall,  the  instrument  purports  to  be 
payable  to  some  third  person  or  order,  but  that  person  is  not 
named,  and  therefore  it  was  held  not  to  bo  a  bill  of  exchange  at  aU. 
Here  the  instrument,  on  the  face  of  it,  does  purport  to  be  an  order. 

Huddleston. — ^But  the  case  must  be  looked  to,  to  see  what 
would  be  requisite  to  its  full  opei'ation,  and  then  we  find  that  it 
is  no  order  unless  signed  by  the  clerk. 

Piatt,  B. — Suppose  a  banker  gives  his  clerks  directions  not  to 
honour  cheques  of  a  customer  until  they  are  countersigned  by 
a  particular  cashier,  would  not  an  indictment  for  forgery  lie  against 
a  person  who  forged  a  cheque,  although  the  cashier^s  signature 
was  not  obtained  ? 

Huddleston. — ^Not  if  the  arrangement  was  acceded  to  by  the 
customer,  and  he  agreed  that  no  cheque  should  have  validity  until 
countersigned  by  the  cashier.  So  here  the  practice  at  the  docks 
18  known  to  the  prosecutors,  and  their  arrangement  with  the 
directors  is,  that  they  should  have  no  authority  to  order,  except 
according  to  that  precise  practice. 

W1LDI6,  C.J. — But  how  can  you  contend  that  the  counter- 
signing gives  to  the  document  any  extra  validity?  The  dock 
company  are  bound  to  obey  the  orders  of  Messrs.  Vmcent  &  Pugh. 
As  to  the  way  in  which  it  shall  be  obeyed  they  may  exercise 
a  discretion. 

Huddleston. — The  order  purports  to  be  upon  the  cooper,  and  it  Haddleston  for 
is  clear,  that  according  to  the  arrangement  between  the  dock  the  prisoner, 
company  and  the  merchants,  the  latter  could  not  compel  the  cooper 
to  act  until  they  had  first  obtained  the  signature  of  the  clerk. 
In  JB.  V.  Riishworth  (R.  &  R.  317),  the  prisoner  was  indicted  for 
forging  a  magistrate's  order,  and  by  the  Act  of  Parliament  relating 
to  the  particular  authority,  it  was  necessary  that  the  order  of  the 
magistrates  should  be  under  seal,  but  the  alleged  forgery  was  of 
an  instrument  under  hand  only,  and  it  was  held  that  no  con- 
viction could  take  place.  Another  point  decided  in  that  case 
was  that  the  order  being  made  upon  a  person  whom  the  magistrate 
had  no  authority  over,  the  conviction  was  wrong.  There  it  was 
established  that  it  is  necessary  to  look  at  sometning  beyond  the 
instrument  itself,  to  see  whether  the  order  is  complete.  Here 
Vincent  &  Pugh  purport  to  be  the  orderers,  the  cooper  to  be  the 
orderee.  The  former  have  no  authority  over  the  latter,  until 
something  is  done  which  here  has  not  been  done.  The  assent 
of  the  company  is  requisite,  and  that  does  not  appear  to  have 
been  given.  It  is  precisely  the  case  of  two  persons  having  jointly 
but  not  separately  the  right  to  make  an  order,  and  it  is  made  by 
one  alone. 

Aldbrson,  B. — The  difficulty  is  this,  Vincent  &  Pugh  may 
order  the  dock  company,  but  they  cannot  order  the  cooper.  The 
dock  company  say,  if  you  do  a  thing  in  a  particular  way  we  will 
be  responsible  for  its  execution,  but  not  otherwise. 


V, 
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Rbo.  Wilde,  0.  J. — The  merchants  could  not  order  the  servant ;  he 

could  only  obey  the  order  of  the  company.  They  may  give  him 
a  limited  authority  to  obey  the  merchant  under  particular  circum- 
Forgery--  stauces,  and  they  say  to  the  merchant,  "  we  give  you  authority 
^orrwaior    ^q  order  our  servant  to  act  according  to  the  ordinary  course  of 

\        business  and  according  to  that  only  ;^^  then  when  the  order  leaves 

the  hands  of  the  prisoner,  is  it  in  such  a  state  as  would  authorize 
the  cooper  to  act  upon  it  ? 

Huddleston. — The  case  says  that  it  is  not,  for  it  has  not  the 
countersign  of  the  clerk. 
Ballantine  for  Ballantme  (for  the  prosecution),  submitted  that  the  case  sup- 
the  proMcution.  ported  all  the  counts  in  the  indictment.  It  showed  the  instrument 
to  be  an  order  upon  the  dock  company,  a  warrant  to  the  dock 
company,  and  a  request  to  the  cooper.  He  was  clearly  not  bound 
by  the  terms  of  the  instrument  itself;  that  was  conceded;  the 
question  was,  what  was  its  operation  in  fact  ?  The  instrument 
was  obligatory  upon  the  dock  company.  They  had  their  own 
forms,  and  made  their  own  arrangements.  The  merchant  had 
a  right  to  give  an  order  that  his  wine  should  be  tasted,  and  if  the 
company  disobeyed  the  order  when  given,  they  would  be  liable 
to  him  for  any  damage  he  sustained  thereby.  The  merchant 
might  not  be  aware  of  what  the  internal  arrangements  at  the  docks 
were.  He  it  is  who  has  the  sole  authority  over  his  own  property, 
and  he  does  all  that  he  can  do  to  make  the  exercise  of  that 
authority  complete. 

Wilde,  C.  J. — Suppose  you  were  to  draw  a  cheque  upon  the 
cashier  of  your  banker  instead  of  upon  the  banker  himself,  what 
authority  would  you  have  over  the  cashier  ? 

Ballantine  submitted  that  he  would  have  authority,  provided 
such  a  mode  of  drawing  was  practised  at  his  banker's.  If  he  drew 
a  cheque  he  would  have  done  all  he  could  by  way  of  making  an 
order.  How  that  order  was  to  be  obeyed,  how  many  hands  it 
must  pass  through  before,  in  the  ordinary  course  of  business,  .the 
money  was  obtained,  would  be  quite  immaterial.  The  merchant 
was  the  only  person  having  authority  to  order;  he  did  order. 
Surely  the  countersignature  of  a  servant  of  the  orderee  could  not 
add  any  validity  to  the  document  to  make  it  an  order  if  it  was 
not  one  before. 

Platt,  B. — ^The  signing  of  the  clerk  is  the  signing  of  the 
company :  then,  can  it  be  said  that  the  act  of  the  company  is 
required  to  complete  an  order  upon  themselves  ? 

nallantine  then  contended  that  the  instrument  was,  at  all  events, 
a  warrant.  It  would  certainly  justify  the  dock  company  in 
allowing  the  wines  to  be  tasted. 

Wilde,  0.  J. — Suppose  a  succession  of  such  orders  to  be  pre- 
sented to  the  cooper  without  the  counter  signature  of  the  clerk, 
and  the  wine  to  become  thereby  considerably  diminished,  could 
the  merchant  recover  from  the  company  ? 

Ballantine  said,  that  whether  he  could  or  not,  the  merchant  had 
nothing  to  do  with  the  rules  of  the  dock  company ;  they  might 
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make  what  alterations  in  their  arrangements  they  pleased^  without        Rro. 
his  consent.  ,    ^' 

WiGHTMAN,  J. — Suppose,  ou  the   other  hand,   the   merchant       'J 

does  not  think  proper  to  present  the  order  to  the  clerk  for  his     Forgery^ 
signature,  but  takes  it  at  once  to  the  cooper,  who  refuses  to  obey    ^"^^^  ^ 

it,  could  the  merchant  recover  as  on  the  breach  of  an  implied        1 

contract  ? 

Ballantine  would  submit  that  he  might.  There  was  no  direct 
contract  between  the  merchant  and  the  dock  company. 

Gresswell,  J. — But  unless  there  is  an  understanding  that  the 
order  shall  be  given  according  to  the  regular  course  of  business, 
then  it  is  clear  that  the  prosecutor  will  have  no  right  to  make  an 
order  upon  the  servant.  You  must  import  the  practice  into  the 
case  to  sustain  your  own  argument. 

Ballantine  would  contend  that  whether  or  not  the  merchant 
might  maintain  an  action  in  either  of  the  instances  lately  put,  was 
quite  immaterial  to  the  present  inquiry.  It  might  be  that  the 
merchant  was  bound  to  present  his  order  to  the  proper  persons, 
just  as  the  customer  of  a  bank  must  present  his  cheque  to  the 
persons  appointed  to  pay  it ;  but  it  would  be  a  cheque  as  soon  as 
it  was  drawn,  precisely  as  this  was  a  warrant  the  moment  the 
merchant  had  done  all  he  had  authority  to  do  to  it. 

Platt,   B, — Is   not  this   very  like  the  case  of  a  warrant  of 
attorney  lodged  at  a  banker^s  ?     It  would  doubtless  be  necessary 
that  some  forms  should  be  gone  through  before  it  could  be  made  Balluitine  for 
actually  available ;  but  it  would  not  be  less  a  warrant  of  attorney  *^  ppoeecation 
at  the  time  it  was  lodged. 

Ballantine. — ^It  was  a  mistake  to  suppose  that  this  was  an  order 
or  a  warrant  to  the  cooper.  It  was,  i|i  fact  and  in  operation,  an 
order  to  the  dock  company,  although  addressed  to  the  cooper. 

WiLDB,  C.  J. — Still  the  cooper  and  the  warehousemen  have 
no  means  of  knowing  whether  it  is  good  or  bad.  Whatever 
regulations  are  made,  are  made  for  the  protection  of  the  dock 
company.  If  the  merchant  lost  his  wines  the  company  would  be 
liable,  and,  -therefore,  they  have  a  right  to  make  their  regulations 
as  stringent  as  possible. 

BalUmtine, — It  was  conceded  that  when  countersigned  by  the 
clerk,  it  would  be  an  order  or  warrant ;  but  suppose  that  the 
clerk  refused  to  sign  it,  then  it  would  follow  that  he  who  had  an 
exclusive  right  to  deal  with  his  own  property,  could  not  make 
a  complete  order  respecting  it.  The  clerk  and  the  cooper  were, 
in  fact,  the  dock  company.  If  the  countersignature  of  the  clerk 
made  this  an  order  when  it  was  not  one  before,  the  dock  company 
would  be  in  truth  making  an  order  upon  itself.  At  all  events  the 
instrument  was  a  request  to  the  dock  company,  or,  what  is  the 
same  thing,  to  the  cooper.  Even  supposing  the  cooper  was  not 
bound  to  act,  still  it  was  a  request  te  him  to  do  so. 

WiLLBS,  C.  J. — But  suppose  a  compliance  would  have  been 
contrary  to  the  duty  of  the  cooper,  then  it  would  not  be  a  request 
within  the  statute,  which  only  applies  te  lawful  requests. 
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Aldeebov,  B. — How  can  this  be  a  request,  which  only  applies 
where  the  party  requesting  has  no  right  to  order,  but  only  lK>pe6 
that  what  he  asks  will  be  complied  with  ?  If  this  is  not  aa  order 
because  not  completed,  and  not  a  warrant  because  the  cooper 
would  not  be  warranted  in  acting  upon  it,  then  it  cannot  be  a 
request,  because  the  merchant  has  power  over  his  goods,  but  has 
not  properly  exercised  it.  If  a  man  puts  my  name  across  a  piece 
of  paper,  without  more,  would  that  be  a  forgery,  because  the  paper 
might  be  afterwards  filled  up  so  as  to  represent  a  perfect  biU  ? 

Balla/ntine. — ^In  that  case  no  one  could  tell  what  was  the  man's 
object  in  merely  writing  the  name.  There  would  be  no  instru- 
ment there  of  any  kind.  It  would  purport  to  be  nothing,  and 
would  be  nothing  in  fact.  But  here  the  instrument  was  perfect 
as  far  as  it  went,  and  was  perfect  as  far  as  the  person  having  the 
sole  right  of  making  an  order  could  make  it  so.  It  was  directed 
to  the^^ock  company  although  in  fact  addressed  to  the  cooper, 
just  as  a  customer  of  the  Bank  of  England  drew  his  cheques  upon 
the  cashiers  and  not  upon  the  directors.  The  dock  company  were 
the  orderees,  and  nothing  that  they  or  their  servants  could  do 
with  the  instrument  could  give  it  any  further  validity,  either  as 
a  warrant  or  an  order.  It  was  precisely  like  the  signature  of  a 
bank  clerk  being  requisite  upon  a  cheque,  merely  as  a  voucher  to 
the  cashier  that  the  customer's  account  was  not  overdrawn. 

As  to  the  question  whether,  if  this  were  an  order,  or  warrant, 
or  request,  it  was  for  tJis  delivery  of  goods,  Thb  Court  intimated 
to  the  learned  counsel  that  they  were  satisfied  as  to  that  point. 

Hvddleston  replied. — The  instrument  did  not  purport  to  be 
addressed  to  the  dock  company,  neither  was  its  effect  to  obtain 
the  delivery  of  goods,  because  the  cooper  would  not  be  justified 
in  obeying  it.  There  was  a  joint  authority  over  the  wine,  and  the 
order  could  not  be  complete  without  a  joint  act.  The  merchant 
might  give  an  order  either  on  the  dock  company  themselves,  or  to 
their  servant,  but  if  he  gave  it  to  the  latter,  he  must  take  care 
and  give  it  according  to  the  ordinary  course  of  business. 

Gur,  adv.  vult. 


Judgment. 

Jndgmnt  On  Saturday,  June  23,  Wildi,  C.  J.,  delivered  the  judgment 

of  the  court  as  follows : — Upon  consideration,  we  are  of  opinion 
that  the  conviction  in  this  case  was  right.  The  first  question  is, 
whether  the  instrument  which  the  prisoner  uttered,  knowing  it 
to  be  forged,  was  an  order.  It  was  directed  to  the  cooper,  at 
a  particular  vault  in  the  London  Docks,  and  purported  to  be 
signed  by  the  owner  of  wine  in  that  vault,  and  was  in  this  form : — 
"  Permit  self  and  company  to  taste  wines,  ex  '  Traveller,' ''  Ac,, 
which  must  mean,  permit  the  party  signing,  and  company,  to 
taste ;  the  order,  therefore,  to  the  cooper  to  permit  the  wines  to 
be  tasted  was  given  by  that  party.  It  is  true  that  the  order  was 
presented  by  the  prisoner  to  a  clerk  of  the  company,  in  order  that 
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he  also  might  affix  his  name  to  it^  and  withoat  his  signature  the 
cooper  had  no  authority  to  obey  the  order^  but  it  was  not  the  less  an 
order  because  the  cooper  had  not  authority  to  obey  it.  Again^  as- 
suming that  the  signatures  of  both  the  merchant  and  the  clerk  of  the 
company  were  necessary  to  make  a  perfect  and  efficient  order,  it 
would  be  an  order  by  each  as  soon  as  his  signature  was  affixed.  If 
a  promissorynote  were  made  payable  toA.andB.^notinpartnershipi 
or  their  order,  so  that  the  signature  of  both  would  be  requisite  to 
make  an  efficient  indorsement,  a  party  forging  the  indorsement 
of  A.,  and  uttering  the  instrument  to  B.  for  the  purpose  of  pro- 
curing his  signature,  would  be. guilty  of  uttering  a  forged  indorse- 
ment :  (Winterbottom's  case,  Denison^s  Crown  Gases,  41.)  Upon 
the  same  principle,  we  think  that  the  prisoner,  in  this  case,  was 
guilty  of  uttering  a  forged  order.  The  next  question  is,  whether 
it  can  be  considered  as  an  order  for  the  delivery  of  goods :  now, 
although  it  is  true,  that  the  quantity  delivered  for  the  purpose 
of  tasting  is  very  small,  yet  it  is  impossible  to  say  that  it  is  not 
an  order  for  the  delivery  of  some  wine,  and  as  we  cannot  apply 
the  principle  of  "  de  minimis  non  curat  lex  *'  to  such  a  transaction, 
we  feel  bound  to  say  that  it  was  an  order  for  the  delivery  of  goods, 
and  that  the  verdict  of  guilty  was  right. 

Oonvidion  affirmed. 


Bbo. 

V. 
lUJDOB. 


Forgery- 
Warrant  or 
order. 


COURT  OF  CRIMINAL  APPEAL. 

JuTie  2,  1849. 

(Before  Lord  Denhan,  C.J. ;  Paekb,  B.  ;  Pattbson,  J. ; 
CoLTMAN,  J. ;  and  Williams,  J.) 

Rbg.  v.  Cooper,  (a) 

Exposure  of  an  infant  child  with  intent  to  burden  a  parish. 

An  indictment  for  leaving  and  deserting  an  infant  child  in  a  certain 
pansh,  with  intent  to  injure  and  aggrieve  the  inhabitants  of  the  said 
parish,  is  not  sufficient,  there  being  no  allegation  that  the  child  was 
settled  elsewhere^  nor  that  the  child  received  any  damage  or  was 
likely  to  do  so. 

THE  followiug  case  was  reserved  at  the  May  Session  of  the 
Central  Criminal  Court  by  Mr.  Commissioner  Bullock. 
The  prisoDcr  was  found  guilty  at  the  May  Sessions  of  the 
Central  Criminal  Court,  upon  the  second  count  of  an  indictment, 
which  charged  that  she,  "being  an  evil  disposed  person,  and  Ca«. 
contriving  to  injure  and  aggrieve  the  inhabitants  of  the  parish 
of  Barking,  and  unjustly  to  burthen  the  said  parish  with  the 
charge  and  maintenance  of  a  certain  female  child  of  very  tender 
age,  to  wit,  of  the  age  of  one  month,  whose  name  to  the  jurors 

(a)  Reported  hj  B.  G.  Robimsoh,  Eeq.,  Barrister-at-Law. 
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Bico.        aforesaid  is  unknown^  which  she,  the  said  Eliza  Cooper,  had  in 
0^^^        her  care  and  custody,  afterwards  to  wit,  on  the  same  day,  &c., 

'      with  force  and  arms,  at,  &c.,  unlawfully  and  injuriously  did  take, 

Duertiim     carry,  and  convey  the  said  female  child,  which  she  so  had  in  her 
dM^^    care  and  custody,  into  the  parish  of  Barking,  in  the  county  of 

Essex,  and  within  the  jurisdiction  of  the  said  court,  and  then  and 

there,  in  a  certain  open  and  public  place  and  Queen^s  common 
highway,  then  called  Barley-lane,  to  wit,  about  the  hour  of  eight 
of  the  clock  in  the  morning  of  the  same  day,  unlawfully  did  leave 
and  desert  the  said  child  upon  the  ground  of  and  in  the  said  lane, 
contrary  to  her  duty  in  that  behalf,  the  said  child  being  of  such 
tender  age  as  aforesaid,  and  unable  to  take  care  of  herself. 

The  first  count  of  the  indictment  alleged  the  child  to  be  the 
prisoner's  own  child,  but  there  was  no  evidence  to  support  that 
allegation,  nor  any  evidence  to  show  how  the  child  came  under 
the  prisoner's  care  and  custody. 

The  judge  respited  the  sentence,  and  reserved  the  case  for  the 
opinion  of  the  judges  in  the  Court  of  Criminal  Appeal  whether 
the  second  count  was  sufficient. 

Lord  Denican,  C.J. — ^The  offence  charged  is,  that  the  de- 
fendant left  some  child,  bom  of  her  body,  exposed  in  a  certain 
parish.  There  is  nothing  stated  with  respect  to  any  ill-usage  it 
sustained,  but  merely  that  the  parish  was  burthened  with  its 
keep. 

Pabeb,  B. — The  indictment  does  not  allege  that  the  child 
was  settled  elsewhere.  I  do  not  think  it  can  be  supported. 
As  to  the  charge  that  due  care  was  not  taken  of  the  child,  it 
does  not  appear  that  it  has  sustained  or  is  likely  to  sustain  any 
damage  from  it. 

Oonvidion  quashed. 
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EXCHEQUER  CHAMBER. 

June  15,  1849. 

King  v.  The  'QTnB8N.(a) 

Perjury  committed  in  an  affidavit  to  hold  to  bail — Indictment — 

Form  of  record — New  trial. 

An  affidavit  to  hold  to  bail  may  be  sworn  before  the  issuing  of  the  writ  in  the 
action ;  and,  therefore,  an  indictment  for  perjury  committed  in  such  an 
affidavit  need  not  state  that  any  action  was  pending. 

In  entering  an  award  for  a  ruw  trial  upon  the  record  of  the  proceedings 
upon  an  indictment  for  misdemeanour,  it  is  unnecessary  to  state  the 
reasons  for  which  the  new  trial  was  granted;  it  is  enough  to  say 
"  because  it  appears  to  the  court  that  the  said  verdict  teas  unduly  given, 
therefore  the  said  verdict  is  by  the  said  court  here  vacated  and  made  void, 
and  all  other  process  ceasing  against  the  jury  before  impanelled,  the 
sheriff,  4rc.,  is  commanded  that  he  cause  a  jury  anew  thereupon  to 
come,  4rc" 

Upon  an  indictment  for  perjury  containing  two  counts,  the  entry  of  the  fined 
judgment  teas,  "It  is  considered,  4rc.,  by  the  court  here,  that  he  the  said 
K.,  for  the  offence  charged  upon  him,  in  and  by  each  and  every  count  of 
the  indictment  aforesaid,  be  imprisoned,  ^" 

Held  sufficient. 

In  setting  forth  the  indictment,  the  past  tense  was  used:  '*  it  loas  presented" 
instead  of  "  it  is  presented.'* 

Held  immaterial, 

1?RR0R  from  the  Qaeen's  Bench,  upon  a  jadgment  for  the 
IJ  crown  npon  an  indictment  for  perjury.  The  record  set  oat 
the  indictment,  stating  that  **  it  was  presented  by  the  jurors,  &c.'' 
The  first  count  in  substance  alleged  that  before  the  commission  indictment 
of  the  offence,  a  writ  of  summons  in  an  action  of  debt  between 
Oliver  Waterloo  King,  (the  plaintiff  in  error)  plaintiff,  and 
George  Telthouse,  defendant,  had  been  sued  out;  that  the 
said  0.  W.  K.  wickedly  and  maliciously  contriving  and  intending 
unjustly  to  aggrieve  the  said  G.  T.,  and  wrongfully  and  without 
just  cause  to  induce  Sir  C.  Cresswell,  Knight,  then  being  one,  dbc, 
by  a  certain  special  order  of  him  the  said  Sir  C.  C,  to  direct 
that  Qt.  T.  should  be  held  to  bail,  and  thereupon  wrongfully  and 
injuriously  to  sue  out  and  prosecute  a  writ  of  capiat  for  the  arrest 
of  G.  T.,  afterwards  and  before  final  judgment,  to  wit,  on,  &c., 

(a)  Btportod  bj  A.  BmLmoM,  Eiq.,  Barristtf-at-Law. 
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at,  &c,,  came  before  the  said  Sir  C.  C,  and  then  and  there  pro- 
duced a  certain  affidavit  in  writing  of  him  the  said  O.  W.  K.,  and 
in  due  form  of  law  was  sworn,  &c. 

The  second  count  charged  in  substance  that  the  said  O.  W.  E. 
wilfully,  &c.,  contriving  and  intending  unjustly  to  aggrieve  the 
said  (j.  T.,  and  to  put  him,  the  said  G.  T.,  to  great  expense ; 
and  also  unjustly  and  maliciously  to  cause  him  to  be  arrested 
for  40Z.,  by  virtue  of  a  writ  of  capias,  went  before^  Sir  0.  C,  and 
then  and  there  produced  an  affidavit  in  writing,  &c. 

The  indictment  had  been  preferred  and  found  at  the  Central 
Criminal  Court  on  the  4th  of  December,  1848,  and  was  afterwards 
removed  into  the  Court  of  Queen's  Bench.  The  record  of  the 
proceedings  in  the  Queen's  Bench,  after  setting  out  the  issue  joined 
upon  the  plea  of  not  guilty  andall  the  other  proceedings  down  to  the 
finding  a  verdict  of  guilty,  proceeded  thus  : — ^'  And  hereupon  the 
said  Charles  Francis  Robinson,  who  prosecuteth  for  our  Lady  the 
Queen  in  this  behalf,  prayeth  the  judgment  of  the  said  court  here, 
against  the  said  O.  W.  K.  upon  the  verdict  aforesaid,  so  given 
against  him  as  aforesaid ;  wherefore,  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  said  court  of  our  said  Lady 
the  Queen,  now  here,  because  it  appears  to  the  said  court  here, 
that  the  said  verdict  so  given  against  the  said  O.  W.  K.  as  afore- 
said, was  unduly  given ;  therefore,  the  said  verdict  is  by  the  court 
here  vacated  and  made  void,  and  all  other  process  ceasing  against 
the  jury  before  empanelled,  the  sheriff  of  the  said  county  of 
Middlesex  is  commanded  that  he  cause  a  jury  anew  thereupon  to 
come  before  our  said  Lady  the  Queen,  at  Westminster,  on  Monday 
the  31st  of  January,  in  this  same  term,  by  whom  the  truth  of  this 
matter  may  be  the  better  known,  &c"  The  record  then  set  out 
the  proceeain^s  down  to  the  finding  of  a  second  verdict  of  guilty 
and  prayer  of  judgment,  and  after  stating  a  continuance  for  the 
giving  of  judgment,  concluded: — "  It  is  considered,  adjudged,  and 
ordered  by  the  said  court  here  that  he,  the  said  0.  Yf.  K.,  for  the 
ofience  charged  upon  him  in  and  by  each  and  every  count  of  the 
indictment  eSbresaid,  be  imprisoned  in  the  Queen's  prison  for  the 
space  of  eight  calendar  months  now  next  ensuing,'^  ^c. 
Mntt  Mt  down  The  points  set  down  for  argument  on  the  part  of  the  plaintiff  in 
for  wgunnt  error,  were,  amongst  others,  that  the  award  of  the  venire  de  novo 
was  not  warranted  by  any  sufficient  suggestion  or  statement  upon 
the  record ;  that  neither  count  sufficiently  showed  an  offence  in 
law;  that  the  judgment  was  uncertain,  and  may  have  been 
pronounced  either  in  respect  of  one  and  the  same  offence  supposed 
by  the  court  to  have  been  charged  in  the  different  counts  of  the 
indictment,  or  have  proceeded  on  two  different  offences  charged 
in  the  respective  counts  of  the  indictment,  one  at  least  of  which 
counts  was  bad  in  law,  and  that  the  judgment  was  also  bad,  inas- 
much as  it  assumes  that  the  two  offences  charged  are  one  and  the 
same  offence. 
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Pashley  for  the  plaintiff  in  error. — First,  as  to  the  indictment,  the  P^rjur^, 
second  count  is  bad.  It  omits  the  statement  contained  in  the  first 
count  that  a  writ  of  summons  had  been  sued  out  when  the  affidavit 
was  sworn.  [Maule,  J. — That  statement  is  quite  unnecessary ; 
for  the  affidavit  may  be  sworn  before  the  writ  issues.  Parks,  B. 
— Yes ;  the  practice  was  settled  soon  after  the  passing  of  the  Act 
abolishing  imprisonment  for  debt.  Williams,  J. — The  question 
was  settled  in  Schlatter  v.  Oohen,  7  Mee.  &  W.  889.]  Then, 
secondly,  as  to  the  form  of  the  record,  the  statement  of  the  award 
of  a  venire  de  novo  is  informal.  The  reason  ought  to  appear  for 
awarding  a  venire  de  novo,  though  not  for  granting  a  new  trial.  (He 
referred  to  Oee  v.  Swann,  9  Mee.  &  W.  685 ;  Mounson  v.  West, 
1  Leon.  182 ;  Oould  v.  Oliver,  2  M.  &  6.  288,  n.  (i.) ;  Conway 
and  Lynch  v.  I%«  Queen,  7  Ir.  L.  Rep.  149.)  [Parke,  B. — That 
was  a  case  of  felony  in  which  the  jury  had  been  £scharged  without 
giving  a  verdict,  and  in  which  there  was  no  discretionary  power  to  Paahiej  for  the 
grant  a  new  trial.  In  this  case  there  is  no  doubt  that  the  court  pontiff  in «ror 
had  the  power.  It  was  exercised  in  the  cases  of  Rex  v.  Mawbey  (6 
T.  B.  626),  and  Rex  v.  Robins  there  cited,  as  well  as  in  the  recent 
case  of  Oray  v.  The  Queen,  11  0.  &  P.  427.]  A  new  trial  is  not 
granted  after  an  acquittal  even  in  those  cases,  in  which  the  discre- 
tionary power  exists ;  and  for  that  reason  also  the  grounds  ought 
to  be  stated  on  the  record.  (He  referred  to  Reg,  v.  Oompertz,  9 
Q.  B.  R.  824;  King  v.  Simmonds,  1  H.  L.  Cas.  764;  JB.  v.  Creevy, 
1  M.  &  S.  273;  Reg.  v.  Gamble,  16  M.  &  W.  384.)  Thirdly, 
the  record  is  in  the  past  tense — "  it  was  presented,^' — ^instead  of 
the  present:  (Rexy.Pei'in,  2  Wms.  Saund.  393.)  Pourthly,  the 
judgment  in  the  form  in  which  it  is  entered  is  uncertain. 

Pabkb,  B. — ^It  is  not  necessary  at  present  to  hear  the  other 
side,  for  we  think  that  there  is  nothing  in  any  of  the  objections ; 
but  the  case  may  stand  over  in  order  that  search  may  be  made  for 
the  records  in  Rex  v.  Mawbey  and  Rex  v.  Robins,  and  that  it  may 
be  ascertained  how  the  granting  of  a  new  trial  was  entered  in  those 
cases. 

June  14. 

0.  Olark,  for  the  prosecution,  stated  that  no  record  could  be  C.  Clark  for  th« 
found  either  of  JR.  v.  Mawbey  or  of  B.  v.  Robins,  but  that  he  had  proMcntion. 
obtained  a  draft  of  the  record  in  Rex  v.  Smith  (E.  &  T.  T.  1828), 
which  stated  the  granting  of  a  new  trial  in  the  following  words  : — 
"Whereupon  all  and  singular  the  premises,  being  seen,  &c., 
because  it  appears  to  the  said  court  here,  that  the  said  verdict  so 
given  against  the  said  William  Smith  and  Henry  Smith  as 
aforesaid,  upon  the  said  second^  third  and  fourth  counts  of  the 

(a)  Before  Parke,  B. ;  Aldenon,  B. ;  Coltman,  J. ;  Maole,  J. ;  Bolfe,  B. ;  Greaiwell,  J. ;  and 

v.  Wmiaiiis,  J. 
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J     Q  far  as  respects  the  said  W.  Smith  and  H.  Smith,  is  by  the  oonrt 

HE  yuBBi.  here  vacated  and  made  void,  and  all  other  process  ceasing  against 

Perjury.      the  jury   before    impanelled,   the   sheriff  of  the  said  county  of 

Monmouth  is  commanded  that  he  cause  a  jury  anew  thereupon  to 

come,''  &c.  In  the  margin  of  the  draft,  opposite  this  entry,  there 
was  a  note,  in  the  handwriting  of  Mr.  Kobinson,  the  Master  of 
the  Crown  office,  stating,  "  this  is  taken  from  the  Kirig  v.  Bobins, 
before  referred  to,''  referring  to  a  previous  marginal  note  to 
an  earlier  part  of  the  same  record  in  these  words : — "  This  is  from 
the  entry  of  the  proceedings  in  B.  v.  Robins,  referred  to  by  Mr. 
Justice  Lawrence  in  his  judgment  given  on  the  appUcation  for 
a  new  trial  in  R.  v.  Mawbey  (6  T.  R.  640),  who  there  says  that 
great  consideration  was  given  to  the  case  of  R.  v.  Robins."  The 
margin  also  contained  a  query  in  Mr.  Robinson's  writing,  whether 
the  words  ''upon  the  said  second,  third  and  fourth  counts  of 
the  said  indictment,"  ought  to  be  inserted.  A  draft  record  in  the 
case  of  R.  v.  Hodgson  (M.  T.  1833)  had  been  found  containing 
the  entry  of  a  new  trial  in  the  same  terms. 

Our.  adv.  vuU. 

Jvms  15. 

Jadgmeot.  Pashley  objected  that  the  drafts  were  of  no  authority  as  pre- 

cedents, citing  R.  V.  Smith  (8  B.  &  0.  341.) 

Aldbbson,  B. — ^They  are  sufficient  to  satisfy  us  what  was  the 
language  of  those  records. 

Paske,  B. — The  question  is  settled  by  these  precedents. 

Juagment  affirmed. 
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(Before  Pollock,  C.  B.  ;  CoLERiDaB,  J. ;  Rolfb,  B.  ; 

Cresswell,  J. ;  Platt,  B.) 

November  7,  1849. 
Reo.  v.  Henby  Habeis.  (a) 

Indictment  against  bankrupt  for  not  discovering  his  estate^'Repugnancy. 

An  indictment  against  a  bankrupt  after  alleging  that  he  had  surrendered 
and  submitted  to  be  examined  and  was  sworn,  charged  that  at  the  time  of 
his  said  examination  the  bankrupt  was  possessed  of  certain  real  estate, 
and  that  he  feloniously  did  not  discover  when  he  had  disposed  of  the 
same. 
Held,  that  the  indictment  was  bad  in  arrest  of  judgment, 
Qucere,  whether  the  indictment  was  also  bad  for  not  alleging  that  the  prisoner 
was  in  fact  examined  as  to  his  real  estate. 

THIS  was  an  indictment  against  a  bankrupt  npon  the  5  &  6 
Vict.  c.  122,  s.  82,  upon  the  trial  of  which  the  following  case 
was  reserved  by  Piatt,  B. : — 

Henry  Harris  was  convicted  before  me  at  the  last  Gloucester  Case. 
assizes  upon  an  indictment  charging  that  he,  upon  his  examina- 
tion under  a  fiat  in  bankruptcy,  issued  against  him,  did  not  discover 
when  he  disposed  of  certain  real  property,  of  which  he  had  been 
possessed,  with  intent  to  defraud  his  creditors. 

The  fiat  issued  on  the  11th  of  November,  1848.  The  prisoner 
at  the  time  of  his  bankruptcy  was  possessed  of  an  equity  of 
redemption  in  land  and  houses  which  he  had  mortgaged,  and  also 
of  land  and  honses  which  were  incumbered.  In  December,  1843, 
or  January  1844,  he  executed  a  deed,  dated  the  14th  of  April, 
1842,  purporting  to  convey  on  that  day  all  his  interest  in  the 
above-mentioned  property  to  his  children,  and  on  his  examination, 
which  began  on  the  3rd  of  January,  1844,  and  ended  on  the  1st 
of  March  in  the  same  year,  stated  he  had  disposed  of  his  interest 
in  the  property  on  the  day  on  which  that  deed  bore  date. 

The  indictment,  after  stating  the  trading,  petitioning  creditors'  Indiotmeou 
debt,  act  of  bankruptcy,  the  fiat,  and  the  adjudication  of  bank- 
ruptcy, under  it,  proceeded  thus: — ''And  the  jurors  aforesaid, 

(a)  Reported  hj  A,  Bittuesto:!,  Esq.,  Barrister-at-Law. 
VOL.  III.  2  U 
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upon  their  oath  aforesaid,  do  farther  present  that  the^said  Henry 
Harris,  late  of  the  city  and  county  of  Bristol,  shoemaker,  dealer 
and  chapman,  afterwards,  and  within  the  time  limited  by  law  in 
that  behalf,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  city 
and  county  of  Bristol  aforesaid,  surrendered  himself  to  the  said 
district  court,  authorized  to  act  in  the  prosecution  of  the  said  fiat, 
and  was  there,  as  last  aforesaid,  duly  sworn  before  the  said 
Richard  Stev^enson,  he  the  said  Eichard  Stevenson  acting  as 
such  commissioner,  having  then  and  there  lawful  and  com- 
petent authority  to  administer  the  said  oath,  and  duly  submitted 
nimself  to  be  examined  before  the  said  court.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  Henry  Harris,  at  the  time  of  his  said  examination,  to  wit,  on 
the  day  and  year  last  aforesaid,  was  possessed  of  a  certain  real 
estate,  to  wit,  all  that  plot,  piece  or  parcel  of  ground,  heredita- 
ments and  premises,  situate  in  the  parish  of  Christchurch,  in  the 
said  county  of  Monmouth,  &c.  (describing  the  real  property), 
and  that  the  prisoner  at  the  time  of  his  said  examination,  and 
being  so  sworn  as  aforesaid,  then  and  there  feloniously  did  not 
discover  when  he  disposed  of,  assigned,  and  transferred  the  said 
real  estate  of  him  the  prisoner,  being  such  bankrupt  as  aforesaid, 
thesamenot  having  being  really  and  bond  fide  before  then,  and  before 
the  time  last  aforesaid,  sold  and  disposed  of,  in  the  way  of  the  trade 
of  the  said  prisoner,  or  laid  out  in  the  ordinary  expense  of  the 
family  of  the  said  prisoner,  with  intent  then  and  there  thereby  to 
defraud  the  creditors  of  the  said  prisoner  against  the  form,'^  &o. 

Huddleston  moved  to  quash  the  indidinent,  (a)  and  after  the  con- 
viction,in  arrestof  judgment,  contending  that  the  indictment  should 
have  contained  twodistinct  allegations : — ''  First.  That  the  prisoner 
was  examined.  Second.  That  the  prisoner  had  in  fact  disposed  of 
the  real  property ;  and,  that  the  absence  of  either  of  these  allega- 
tions rendered  it  substantially  defective.  At  the  close  of  the  case 
for  the  prosecution,  he  also  contended  that  the  indictment  was 
misconceived,  for  that  the  prisoner  had,  on  his  examination,  stated 
a  time  at  which  he  alleged  that  he  had  disposed  of  the  property.  I 
overruled  the  first  and  second  objections,  and  as  to  the  second 
objection  held  that,  if  the  prisoner  on  his  examination  falsely,  and 
with  intent  to  defraud  his  creditors,  swore  that  he  had  conveyed 
the  property  to  his  children  on  the  4th  of  April,  1842,  he  did  not 
discover  it  within  the  meaning  of  the  act.  The  case  went  to  the 
jury  and  the  prisoner  was  convicted  on  the  merits.  But  I  may  have 
been  mistaken  in  overruling  ^he  two  objections  raised  by  counsel, 
and  the  success  of  any  of  them  would  have  defeated  the  prosecu- 
tion. I  have  thought  it  more  safe  to  reserve  them  for  further 
discussion  and  submit  them  to  the  consideration  of  the  judges. 

Huddleston  (with  him  M'Mahon)  for  the  prisoner, — First,  it  is 
nowhere  stated  that  there  ever  was  an  examination.     The  words 

(a)  At  tbe  cue  was  originallj  drawn  ifc  sfcated  that  Haddleston  demurred  to  the  indietmtat, 
bot  the  court  doubiinf;  whether  thej  ooald  entertain  questions  r^iaed  on  demurrer,  it 
afterwaids  amended  by  the  teamed  judge  as  above. 
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''  at  the  time  of  the  said  examination  '^  refer  to  what  has  gone 
before^  and  the  preceding  statement  is  of  a  submission  to  examina- 
tion— not  of  an  examination.  At  the  trial  it  was  suggested  that 
the  word  "  said  '^  might  be  rejected ;  but  it  is  clear  that  cannot  be     Bankrupt. 

done.     The  bankrupt  laws  make  a  distinction  between  the  submis-        

sion  to  examination  and  the  examination.  In  R,  y.  Page  (1  Brod. 
&  B.  308),  it  was  held  that  a  bankrupt  who  has  surrendered  to 
his  commission  is  not  guilty  of  felony  within  5  Geo.  2,  c.  80,  s.  1, 
though  he  refuse  to  answer  questions  concerning  his  property;  and 
that  section  contained  the  same  words  as  that  upon  which  the  pre- 
sent question  arises:  ^' if  any  person  who  shall  become  bankrupt  shall 
not  surrender  himself  to  the  commissioners  named  in  the  commis- 
sion, &o.,  and  submit  to  be  examined  from  time  to  time  upon  oath, 
he  shall  be  deemed  to  be  guilty  of  felony.^'  The  refusal  to  answer, 
or  not  fully  answering,  is  provided  for  by  other  sections.  The  5  &  6 
Vict.  c.  122,  s.  32,  has  the  same  words,  ^^  submit  to  be  examined 
from  time  to  time  -/'  and  on  this  indictment  there  is  nothing  to 
show  what  was  the  nature  of  the  examination,  or  indeed  that 
there  was  any  examination  at  all.  [Pollock,  0.  B. — ^Tour 
argument  is  that  the  bankrupt  may  have  been  sworn  and  no 
question  put  to  him.  Is  he  bound  to  state  everything  ?  Will  he 
be  guilty  of  felony  merely  by  silence  ?  Does  it  not  mean  an  active 
examination  ?]  Yes ;  a  bankrupt  is  not  bound  to  disclose  all  his 
property  in  his  schedule  as  an  insolvent  is ;  and  in  practice,  the 
oath  administered  is  '^  You  shall  true  answer  make  to  all  such  Hoddleston  for 
questions  as  the  court  shall  demand  of  you.^'  [Golbbidqe,  J.-^  the  priaoner. 
That  is  not  in  the  statute.]  An  interval  of  thirty  days  is  to 
elapse  between  the  first  and  last  examination ;  non  constat  that 
this  defendant  had  passed  his  final  examination,  and  until  that 
time  he  has  a  lociis  penitentice,  and  cannot  be  indicted  for  concealing 
property  which  upon  his  last  examination  he  may  give  up  :  R.  v. 
Walters,  5  Car.  &  P.  138.)  If  the  word  "  said^'  was  rejected,  still 
what  was  the  examination  which  he  underwent  ?  Was  it  as  a 
witness  only  ?  Or,  if  as  a  bankrupt,  was  it  the  first,  second,  or 
third  7  It  may  have  been  that  he  went  before  the  commissioner 
and  was  merely  asked  '^are  you  the  bankrupt  V*  That  is  often  the 
case  if  the  bankrupt  is  unopposed.  Again,  the  statute  says,  ^^upon 
the  examination,'^  the  indictment  '^  at  the  time  of  his  said  examina- 
tion ;''  and  the  two  statements  are  very  difierent.  '^  At  the 
time  '^  would  include  the  whole  period  until  th^  final  examination ; 
"  upon  "  refers  to  the  particular  occasion  on  which  the  ofience  was 
committed :  (R.  v.  Bartholomew,  1  Car.  &  K.  866 ;  R.  v.  Stevens, 
5  B.  &  C.  246.)  Secondly,  the  indictment  is  clearly  repugnant. 
There  ought  to  have  been  a  distinct  allegation  that  the  bankrupt 
had  disposed  of  the  real  property ;  but,  instead  of  that,  the  allega- 
tion is,  that  at  the  time  of  the  examination  he  was  possessed  of 
certain  real  estate ;  and  that  at  the  time  of  the  examination  he 
did  not  disclose  when  he  had  disposed  of  it — two  inconsistent  state- 
ments— which  render  the  indictment  bad  in  arrest  of  judgment : 
(2  Hawk.  P.  C.  c.  25,  s.  62 ;  Com.  Dig.  Indictment  O.  3 ;  Stark. 

2  u  2 


568 


CBIMINAL  LAW   CASES. 


Bbo. 

V. 

Harris. 


Bankrvpi. 


W.  H.  Cooke, 
for  the  crown. 


Cr.  PI.  284  j  1  Hawk.  P.  C.  o.  64,  s.  39.)  [Cbbsswbll,  J.— It  is 
quite  consistent  with  this  indictment  that  when  he  came  before  the 
commissioners  he  may  have  been  asked  to  answer  a  question 
incapable  of  an  answer,  viz.,  how  he,  being  possessed  of  certain 
real  estate,  had  disposed  of  it,  he  not  having  disposed  of  it  at  all.] 
The  third  point  is,  that  if  he  was  guilty  of  any  offence,  it  was 
perjury. 

W.  H,  CooJce,  for  the  crown. — The  indictment  contains  a 
sufficient  statement  of  the  offence,  if  it  would  convey  to  a  pro- 
perly educated  mind  information  of  the  nature  of  the  charge ;  and 
here  it  follows  the  language  of  the  statute.  This  form  of  indict- 
ment has  been  adopted  in  all  the  cases :  (iJ.  v.  Page,  3  Moore, 
656 ;  R.  &  R.  0.  0.  892,  and  IB.  &  B.  308 ;  R.  v.  Bullock, 
1  Taunt.  71  ;  2  Leach  0.  C.  996.)  [Pollock,  C.  B.— In 
that  case  the  defendant  was  charged  with  a  substantive  act 
of  concealment  which  was  found  against  him.]  ''Upon  the 
said  examination/'  must  mean  the  examination  to  which  he 
had  submitted,  and  it  matters  not  how  often  the  examination 
is  adjourned,  the  whole  is  but  one  examination  in  point  of  law : 
(Pearson's  Chitt.  on  Pleading,  258 ;  B.  v.  Aylett,  1  T.  R.  36,  70.) 
[Pollock,  0.  B. — ^You  substitute  in  the  indictment  ''  at  the  time 
of ''  for  "  upon.'']  It  is  in  effect  the  same  thing ;  because  the  bank- 
rupt submits  to  be  examined  toties  quoties,  however  numerous 
the  adjournments  may  be.  After  verdict,  ''at  the  time  of  his  ex- 
amination "  must  at  all  events  import  that  there  was  an  examina- 
tion. The  word  "  said,"  if  necessary,  may  be  rejected :  (Stark.  Cr. 
PI.  248.)  [Pollock,  0.  B. — It  is  quite  consistent  with  this  in- 
dictment that  the  bankrupt  may  have  appeared  and  been  sworn, 
and  then  asked  as  to  certain  matters,  but  nothing  as  to  his  real 
estate ;  and  he  may  have  omitted  to  mention  it  only  because  the 
examination  had  not  reached  that  point.  But  "upon  his  examina- 
tion," meanssomething  different — not  "at  the  time  of  the  examina- 
tion," but  upon  questions  being  put  relative  to  the  particular 
matter.]  Surely,  what  he  was  asked  and  what  he  swore  is  matter 
of  evidence.  If  the  necessary  questions  were  not  asked  he  would 
be  acquitted.  If  the  statute  makes  it  a  felony  to  conceal  his  estate 
the  bankrupt  must  be  bound  to  disclose  it ;  at  all  events,  the  com- 
missioner would  violate  his  duty  if  he  neglected  to  ask  the  proper 
questions.  [Pollock,  C.  B. — ^We  cannot  presume  that  they  were 
asked  ;  and  I  doubt  whether  a  bankrupt,  by  merely  remaining 
silent,  no  questions  being  asked,  could  commit  this  offence. 
CoLE&iDOE,  J. — The  question  really  is,  whether,  during  the 
course  of  examination,  the  bankrupt  is  not  bound  to  discover  all 
his  estate, — ^whether  it  is  not  cast  upon  him,  although  no  specific 
questions  may  be  asked,  to  disclose  what  he  knows ;  and  I  think  it 
very  questionable,  whether,  if  he  knows  of  property,  he  is  not 
absolutely  bound  to  discover  it.  The  "  examination  "  of  a  bank- 
rupt is  a  word  of  art,  and  means  the  whole  examination  which  he 
undergoes.  Mr.  Russell  (On  Crimes,  vol.  2,  p.  228,  last  edit.) 
cites  from  the  book  on  Bankruptcy,  by  Lord  Henley,  who  was 
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the  anthor  of  stat.  6  Geo.  4,  c.  16^  a  note  stating  that  there  was  an        Rko. 
inaccaraoy  in  sect.  112,  the  words  ''in  case  of  default  or  wilful     g^^J^jg^ 

omission''  being  omitted.]    The  argument  for  the  prosecution  cer-        

tainlj  is,  that  the  bankrupt  is  bound  to  disclose  his  estate,  whatever  Bat^mpt. 
may  be  the  form  of  examination,  and  although  no  creditor  attends 
to  interrogate  the  bankrupt.  ''  At  the  time  of  the  examination  " 
includes  the  whole  period  until  the  examination  is  complete : 
{Wright's  case,  1  Ad.  &  Ell.  434 ;  8  Nev.  &  M.  892  ;  R.  v.  Somerton, 
7  B.  &  G.  465.)  Secondly,  as  to  the  supposed  repugnancy,  if  the 
pretended  conveyance  of  his  property  by  the  bankrupt  was  illegal, he 
was  still  possessed,  and  therefore  in  that  allegation  there  is  nothing 
inconsistent  with  the  other  allegation  that,  he  did  not  discover  how 
he  had  disposed  of  it.  [Grbsswell,  J. — Suppose  that  he  had 
never  assigned  the  property  at  all,  would  he  have  been  guilty  of 
any  offence  described  in  this  indictment  f]  No.  [Gbesswell,  J. 
— ^Then  there  is  no  allegation  that  he  ever  did  assign.  On  the  con- 
trary, the  allegation  that  he  was  possessed  raises  the  presumption, 
prima  fade,  that  he  had  not  assigned.]  After  verdict  the  allega- 
tion that  he  did  not  discover  how  he  had  disposed  of  it,  involves  an 
allegation  that  he  had  disposed  of  it. 

CoLEBinaE,   J.  —  How   can  we  make  that  intendment  when  jadgment 
there  is  a  positive  allegation  raising  the  opposite  presumption  f 

Pollock,  G.B. — ^It  is  impossible  to  get  over  that  objection.  We 
say  nothing  about  the  other. 

Judgment  arrested. 
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COURT  OF  CKrvrrXAL  APPEAL. 

(Before  Pollock,  C.B. ;  Paskb,  B.  ;  Paxtbsov,  J. ; 
WiGHTXAX,  J. ;  and  TALTOcrBD,  J.) 

November  20,  1849. 

Bso.  V.  Wm.  Mabsh  asd  avothxs.  (a) 

AUempt  to  commit  a  misdemeanour — Unlawfidbf  oUainimg 

money  with  intent  to  defraud. 

An  indictment  which  merely  charges  that  the  defendaMt  did  wUawfidfy 
attempt  and  endeavour  fraudulently,  fahely,  and  unlawJiUfy  to  obtain  Jromi 
A,  B.  a  large  sum  of  money  with  intent  to  cheat  and  defraud  him,  is  bad 
in  arrest  of  judgment, 

THIS  was  a  case  reserved  by  Wightmak,  J.,  at  York,  in  the 
foUowiog  terms : — 
The  prisoners  were  indicted  at  the  York  Snmmer  Assizes,  1849^ 
^*^'  before  me,  for  attempting  to   defrand  an  insurance   company^ 

called  the  Agricnltaralist  Cattle  Insurance  Company.  Upon 
the  trial  Lord  was  acquitted,  and  Marsh  found  guilty  upon  the 
fifth  count  of  the  indictment.  That  count  was  as  follows : — 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  William  Marsh  and  James  Hill  Lord,  on  the 
said  28th  day  of  October,  in  the  year  of  our  Lord  1848,  with 
force  and  arms,  at  the  said  parish  of  Wadworth  in  the  said  county 
of  York,  did  unlawfully  attempt  and  endeavour  fraudulently, 
falsely,  and  unlawfully  to  obtain  from  the  Agriculturalist  Cattle 
Insurance  Company  a  large  sum  of  money,  to  wit,  the  sum  of 
22L  10^.,  with  intent  thereby  then  and  there  to  cheat  and  defraud 
the  said  Agriculturalist  Cattle  Insurance  Company,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
The  fraud  complained  of  wa^  the  making  a  false  claim  in  the 
name  of  Marsh  upon  the  compauy,  in  respect  of  an  alleged  loss 
of  a  horse  cf  Marsh's  by  disease,  which  had  been  insured  by  him 
with  other  stock  by  a  policy  with  the  company. 

The  policy  was  between  three  of  the  directors  of  the  Agri- 
culturalist Insurance  Company  of  the  one  part,  and  William  Marsh 
of  the  other  part,  and  was  against  the  loss  of  the  animals  insured 
by  death  arising  from  disease   or  accident,  not  fraudulently  or 

(a)  Reported  by  A.  Bittleston,  Esq.,  Barruter-at-Lftw. 
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carelessly  occasioned^  except  loss  happening  by  glanaeio  jr  cas-        Bko. 
tration ,  by  stock  stolen  maliciously  or  feloniously  troughed,  maimed,           *'• 
slaughtered,  poisoned,  or  injured,  or  destroyed  by  fire,  or  any  ^^^^  atTothkb, 
invasion,  foreign  enemy,  or  civil  or  military  commotion  whatever.        

Certain  conditions  were  indorsed  upon  the  policy,  and  amongst     Attempt  to 
them  the  following : — "  That  the  illness,  accident,  or  death  of  an     /JJi^tnunt. 
animal  be  not  caused  by  any  neglect  or  carelessness  of  the  owner        — »- 
or  those  in  his  employ,  or  by  ill-treatment,  over-driving,  wilful 
poisoning,  racing,  burning,  glanders,  or  castration,  and  that  no 
claims  will  be  paid  unless  the  carcase  be  seen  by  the  inspector/' 

The  policy  had  no  stamp.  And  it  was  contended  for  the 
prisoners,  that  it  could  not  be  received  in  evidence  without  a 
stamp.  The  objection  was  overruled,  and  it  was  received  on  the 
ground  that  it  was  one  of  the  instruments  by  which  it  was  in- 
tended to  commit  the  alleged  fraud. 

The  false  claim  was  signed  by  Marsh  and  attested  by  Lord. 
Proof  was  given  of  the  handwriting,  but  it  was  contended  for  the 
prisoner  Marsh,  that  the  other  prisoner.  Lord,  being  the  attesting 
witness,  should  be  called  as  a  witness  for  the  prosecution.  This 
objection,  however,  also,  was  overruled;  the  written  claim  was 
received  upon  proof  of  the  handwriting  of  the  prisoners,  without 
calling  Lord  as  a  witness. 

The  registration  of  the  company,  under  the  7  &  8  Vict.  c.  110, 
by  the  title  of  "  The  Agriculturalist  Cattle  Insurance  Company,'' 
dated  1st  September,  1845,  was  put  in  and  read.  It  appeared  that 
the  company  had  a  deed  of  settlement,  which  was  not  produced. 

It  was  contended  for  the  prisoners,  that  the  company  could  not  * 
be  described  as  such,  nor  by  their  name  of  registration  in  an 
indictment.  That  their  name  could  only  be  shown  by  the  deed 
of  settlement.  That  they  only  became  a  company  under  7  &  8 
Vict.  c.  110,  from  the  date  of  the  certificate,  and  the  certificate 
was  not  proved. 

These  objections,  also,  were  overruled. 

The  prisoner  Marsh  being  convicted  on  the  fifth  count,  a  motion 
was  made  in  arrest  of  judgment,  on  the  ground  that  the  count  did 
not  show  any  offence  in  law. 

The  questions  for  the  opinion  of  the  court  are, 

1st.  Whether  the  judgment  on  the  fifth  count  ought  to  be 
arrested  ? 

2nd.  And  if  not,  whether  the  objections  taken  at  the  trial,  or 
any  of  them,  ought  to  have  prevailed  ? 

Bliss,  for  the  prisoner. — The  fifth  count  shows  no  offence.     It  Bliss,  for  th« 
states  an  attempt  to  commit  a  fraud,  but  it  does  not  show  that  the  pnwnw.  . 
fraud  was  a  misdemeanor ;  and  to  make  the  attempt  an  indictable 
offence,  it  must  clearly  appear  that  it  was  a  misdemeanor  which 
the  defendant  attempted  to  commit. 

Pabkb,  B. — ^That  is,  that  he  attempted  to  obtain  the  money 
by  false  pretences. 

Bliss. — ^Yes ;  or  that  the  cheat  was  of  a  public  nature.  A  mere 
cheat  is  not  indictable:  (2  East  P.   C.  818;   R.  v.    Wheatley, 
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Rmo.        2  Burr.  1125;  R.  v.  Lara,  6  T.  R.  565;  B.  v.  Mason,  2  T.  R 

vILh       ^^^ '  Stark.  Cr.  PI.  95.)     Farther,  the  count   does  not  allege 

AMU  ▲ifonns.  whose  property  was  obtained :  {B.  y.  Martin,  8  Ad.  &  Ell.  481 ; 

B.  V.  Norton,  8  Car.  &  P.  196.) 

ie^d^l        No  counsel  appeared  on  the  part  of  the  crown. 

Jndkimmt,        PoLLOCK,  C.  B. — We  all  think  the  objections  well  founded. 

Judgment  arrested. 


COURT  OP  CRIMINAL  APPEAL. 

(Before  Pollock,  C.  B.  ;  Patteson,  J. ;  WiaHTMAU,  J. ; 

Platt,  B.  ;  and  Talfoubd,  J. 

Beg.  v.  Rowland  Gallsabs.  (a) 

Larceny^ — Description  of  thing  stolen. 

An  indictment  charged  the  prisoner  with  stealing  "  one  ham.** 
Held,   that  it  sufficiently  described  an  article  which  was  the  subfect  of 
larceny. 

THE  following  case  was  reserved  by  the  chairman  of  the 
quarter  sessions  at  Shrewsbury  :— 

The  prisoner  was  indicted  for  stealing  on  the  29th  day  of  Aprils 
1 849,  at  Cordover,  in  the  county  of  Salop,  "  one  ham  "  of  the 
Yalue  of  lOs.,  of  the  goods  and  chattels  of  one  Thomas  Heighway  ; 
to  which  indictment  the  prisoner  pleaded  not  guilty.  Where- 
upon, evidence  in  support  of  the  prosecution  having  been  adduced^ 
it  was  objected  by  Mr.  Kenealy,  as  counsel  for  the  prisoner,  that 
he  could  not  be  convicted  of  feloiiy,  inasmuch  as  it  did  not  suffi- 
ciently appear  by  the  indictment,  that  the  article  stolen  was  the 
subject  of  larceny,  it  being  urged  by  the  counsel  that  it  might 
have  been  the  ham  of  an  animal  force  naturce.  The  court  over- 
ruled the  objection,  reserving  the  question  of  law.  The  counsel 
for  the  prisoner  having  addressed  the  jury,  they  found  the  prisoner 
guilty  of  the  said  offence ;  the  court  thereupon  sentenced  him  to 
one  month's  imprisonment,  but  respited  the  execution  of  the 
sentence,  and  took  a  recognizance  of  bail.  The  question  as  to 
the  sufficiency  of  the  indictment  is  submitted  to  the  consideration 
of  Her  Majesty's  judges. 

Henniker,  for  the  prisoner. — "  Ham  "  does  not*  mean  the  salted 
flesh  of  swine.  It  means  part  of  the  hind  leg  (Richardson's 
Diet.) ;  and  may  have  been  the  ham  of  a  wild  boar.  The  flesh 
of  animals  force  naturce,  which  is  not  fit  for  food,  is  not  the  subject 
of  larceny:  (1  Hale,  511 ;  3  Inst.   110.)     In  B.  v.  Oox  (1  Car. 

(a)  Reported  hj  A.  Bittlkston,  Esq.,  Barrbter-at-Law. 
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&  K.  494),  an  indictment  which  charged  the  stealing  of  "  three        Bw». 
eggs  "  was  held  bad,  becanse  the  eggs  might  have  been  adder's    Q^^^^g, 

eggs,  or  some  other  species  of  eggs  which  could  not  be  the  subject        

of  larceny.  laretnjf. 

Pollock,  C.B. — ^If  that  case  had  come  before  me,  I  should 
have  thought  differently.  It  does  not  appear  to  haye  received  much 
consideration.    Would  it  not  be  larceny  to  steal  a  stuffed  panther  7 

Patteson,  J. — Hie  doctrine  referred  to  applies  to  live  animals, 
ferce  naimros — ^not  to  a  part  of  a  dead  animal.  I  cannot  understand 
the  objection ;  suppose  it  is  the  ham  of  a  wild  boar,  it  may  stiU  be 
theprosecutor's  property. 

nenniker, — ^The  same  thing  might  have  been  said  in  i2.  v.  Oax. 
But  the  only  question  here  is,  whether  there  is  a  sufficiently 
certain  description  of  the  article  stolen.  Would  an  indictment 
be  good  which  charged  the  stealing  of  one  leg  7 

Pollock,  C.B. — ^The  very  circumstance  of  its  being  cut  up 
shows  that  it  is  the  subject  of  larceny. 

Patteson,  J.  —  There  is  no  such  animal  known  in  natural 
history  as  a  ham. 

Pollock,  G.B.  —  We  have  no  doubt  that  the  conviction  is 
right. 

Oon/vietion  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 
RsG.  v.  William  Thbistlb.  (a) 

November  20,  1849. 

Larceny — Taking  ardmo  Jurandi — Subsequent  appropriation. 

If  at  the  time  of  the  taking  of  a  chattel  there  is  no  animus  furandv 
a  subsequent  fraudulent  appropriation  of  it  will  not  make  the  entire 
transaction  larceny. 

The  prisoner  being  a  watchmaker  received  a  watch  from  the  prosecutor 
to  be  repaired,  not  then  intending  to  steed  it  But  in  a  few  days  he 
went  away,  taking  the  watch  tvith  him;  und  when  taken  into  custody 
he  said  "  /  have  disposed  of  the  property,  and  it  is  impossible  to  get  it 
back:" 

Held  that  there  was  no  evidence  of  a  larceny. 

THE  two  following  cases  were  reserved  by  the  Worcestershire 
Court  of  Quarter  Sessions  : — 

tibst  casb. 
The  prisoner,  William  Thristle,  was  indicted  at  the  Worcester 
Quarter  Sessions,  15th  October,  1849,  for  stealing  one  watch,  the 
property  of  Robert  Warren. 

(a)  Reported  bj  A  BirrLBsros,  Eaq.,  BunristerHit-Law. 
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It  appeared  in  evidence,  that  the  prosecntor,  in  1848,  met  the 
TBBUTUk     pi^80ii©r,  who  was  a  watchmaker  at  MalTem.     The  prosecutor 

asked  prisoner  if  he  was  going  as  far  as  prosecutor's  house ;  the 

lMre€mi.  prisoner  said  '*  yes/'  if  the  prosecutor  had  anything  for  him.  The 
prosecutor  said  his  watch  wanted  regulating,  if  prisoner  would 
call. 

The  prisoner  went  to  the  prosecutor's  house,  and  after  examin* 
ing  the  watch,  told  the  prosecutor's  wife  that  he  could  do  nothing 
with  it  there,  but  must  take  it  to  his  own  house.  The  prisoner 
then  took  it,  and  on  his  way  home  he  met  the  prosecutor,  to  whom 
he  mentioned  that  he  was  taking  the  watch  to  his  own  house,  and 
would  return  it  in  two  or  three  days.  Prosecutor  made  no 
objection. 

In  a  few  weeks  after,  prisoner  left  the  neighbourhood  without 
returning  prosecutor's  watch,  and  it  was  not  afterwards  heard  of. 
The  prisoner,  on  being  taken  into  custody,  said, ''  I  haye  disposed 
of  the  property,  and  it  is  impossible  to  get  it  back." 

The  jury  returned  a  verdict  of  guilty,  but  the  chairman  being 
of  opinion  that  there  was  no  evidence  of  a  felonious  taking,  when 
the  prisoner  first  took  the  watch  from  the  prosecutor's  house,  with 
the  knowledge  and  in  the  presence  of  the  prosecutor's  wife,  and 
entertaining  doubt  whether  the  prisoner's  subsequent  appro- 
priation of  the  watch  could,  under  the  circumstances  aboTO 
detailed,  constitute  larceny,  requests  the  opinion  of  this  court  as 
to  the  correctness  of  the  conviction  in  point  of  law. 

SECONB  CASE. 

The  same  prisoner  was  also  indicted  at  the  same  sessions,  for 
stealing  one  watch,  the  property  of  the  prosecutor,  Thomas 
Reynolds.  It  appeared  in  evidence,  that  the  prisoner,  who  was 
a  watchmaker  at  Malvern,  received  from  the  prosecutor  some  time 
in  January,  1848,  his  silver  watch  to  repair.  The  prisoner  re- 
turned it  to  the  prosecutor*  A  few  days  after  the  prisoner  had  so 
returned  it,  the  prosecutor  told  the  prisoner  that  the  watch  gained. 
The  prisoner  said,  that  if  the  prosecutor  would  let  him  have  it 
again,  he  would  regulate  it,  and  return  it  in  a  day  or  two.  The 
prosecutor  thereupon  gave  the  watch  to  the  prisoner,  who,  in  eight 
or  nine  days,  left  Malvern  with  the  prosecutor's  watch  in  his  pos- 
session, and  was  not  again  heard  of  until  he  was  arrested  on  the 
present  charge  some  time  afterwards. 

The  prosecutor  was  unable  to  say  whether  he  had  paid  for  the 
repairs  of  his  watch  or  not,  but  stated  that  the  prisoner,  when  he 
left  Malvern,  had  other  repairs  of  the  prosecutor's  on  hand  and 
unfinished. 

The  prisoner,  when  taken  into  custody,  said,  "  I  have  disposed 
of  the  property,  and  it  is  impossible  to  get  it  back." 

The  jury  found  a  verdict  of  guilty,  but  the  chairman  being  of 
opinion  that  there  was  no  evidence  of  a  felonious  taking  on  the 
part  of  the  prisoner,  when  he  received  the  watch  from  the  prosecutor 
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to  regulate  it^  and  entertaining  a  doubt  whetlier  the  snbseqnent        Bm. 
departure  of  the  prisoner  from  Malvern  with  the  prosecutor's    ^hb^Itlb. 

watch  in  his  possession^  could,  under  the  circumstances  above        

detailed,  constitute  larceny,  requests  the  opinion  of  this  court,  as     Lareenjf. 
in  the  former  case.  ' 

[See  2  Buss,  on  Grimes  (last  ed.),  p.  56;  where  it  is  said, 
where^it  appears  that  the  delivery  of  the  goods  by  the  owner  or 
person  authorized  to  dispose  of  them  was  not  obtained  fraudulently 
and  with  intent  to  steal,  a  remaining  inquiry  may  be,  whether 
such  lawful  possession  has  been  determined,  and  whether  there 
has  been  any  new  and  felonious  taking.  Thus  it  has  been  held, 
that  if  a  carrier  take  a  pack  of  goods  to  the  place  appointed,  and 
deliver  or  lay  it  down,  his  possession  is  determined,  and  if  he 
afterwards  carry  it  away  with  intent  to  steal  it,  this  will  be. a  "new 
taking  and  felonious  :''  (8  Inst.  107 ;  1  Hale,  505.)  If  the  lawful 
possession  has  not  been  determined,  the  goods  will  continue  in  the  c^aie. 
possession  of  the  party  to  whom  they  were  delivered  by  bailment, 
and  the  general  principle  of  law  will  prevail,  ''  that  if  a  person 
obtain  the  goods  of  another  without  fraud,  although  he  have  the 
cmimus  furandi  afterwards  and  convert  them  to  his  own  use, 
he  cannot  be  guilty  of  felony:*'  (3  Inst.  107;  2  East.  P.  0. 
c.  16^  s.  113.)  A  principle  which  has  been  holden  to  extend  to 
the  cases  of  a  tailor,  who  has  cloth  delivered  to  him  to  make 
clothes  with ;  a  carrier  who  receives  goods  to  carry  to  a.  certain 
place ;  and  a  friend,  who  is  entrusted  with  goods  to  keep  for  the 
use  of  the  owner;  which  they  afterwards  severally  embezzle: 
(Staundf.  P.  C.  c.  25 ;  1  Hale,  504,  605 ;  1  Hawk.  P.  C.  c.  33, 
s.  2.)  And  so,  if  a  watch  be  delivered  to  a  person  to  mend,  and  he 
sells  it,  this  has  been  held  not  to  be  larceny :  (22.  v.  Levy, 
4  Gar.  &  P.  241.)  And  so,  also,  if  plate  be  delivered  to  a  gold- 
smith to  work  or  to  weigh,  or  as  a  deposit,  it  has  been  held,  that 
his  conversion  of  it  will  not  be  a  felony  :  (3  Hen.  7,  pi.  13,  cited 
1  Show,  52;  2  East.  P.  0.  c.  16,  s.  113.)  It  hajs,  however,  been 
already  noticed,  that  some  of  the  cases  of  this  nature  seem  to 
make  a  near  approach  to  those  where  a  bare  charge  or  mere 
special  use  of  the  goods  is  transferred  by  the  delivery,  and  where 
consequently  the  legal  possession  of  them  remaining  exclusively 
in  the  owner,  larceny  may  be  committed  in  respect  of  them, 
exactly  as  if  no  delivery  at  all  had  been  made :"  (see  also 
B.  V.  Thurbom,  1  Den.  C.  C.  387 ;  S.  0.  nom.  R.  v.  Wood,  3  Cox's 
Grim.  Gas.  463 ;  R.  v.  8tear,  1  Den.  G.  0.  349 ;  3  Gox^s  Grim. 
Gas.  187.)] 

These  cases  were  not  argued  by  counsel,  but  were  considered 
by  the  following  Judges . — ^Pollock,  G.  B. ;  Patteson,  J. ;  Wight- 
man,  J. ;  Piatt,  B. ;  and  Talfourd,  J. 

Pollock,   G.  B.,  delivered  the  judgment  of  the  court. — ^The  Judgment 
indictment  was  for  stealing  a  watch ;  and  the  circumstances  set 
out  in  the  case  do  not,  on  the  question  of  fact,  justify  the  verdict 
of  guilty;  but  in  giving  our  judgment  that  the  conviction  is 
wrong,  we  do  not  proceed  merely  upon  the  facts  stated.     The 
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Rvo.         qaestion  pat  to  ns  in  the  conclusion  of  the  case  seems  to  be 
Thbuttlb.     *^  • — ^^  chairman  doubted  whether  a  subsequent  appropriation 

could  make  the  entire  transaction  a  larceny^  there  not  havingf 

Larca^,  been  at  the  time  of  the  taking  any  animus  fwrandi;  and  I  think 
we  are  bound  to  take  it  that  he  directed  the  jury  that  the  subse- 
quent appropriation  might  render  the  transaction  larceny^  though 
there  was  not  any  intention  to  steal  at  the  time  of  the  taking* ; 
and^  indeed^  the  chairman's  opinion  seems  to  have  been^  that 
there  was  not  the  animus  fwrandi  at  the  time  of  the  taking ;  and 
the  question  is,  whether  he  was  right  in  his  direction.  We  think 
not,  for  unless  there  was  a  taking  anvmo  furandi,  no  dishonest 
appropriation  afterwards  could  make  it  larceny. 

Conviction  reversed^ 


COURT  OP  CRIMINAL  APPEAL. 

Rbg.  v.  Johk  BoULTON.(a) 

Nov&mher  20,  1849. 

False  pretences-^Ohtaining  a  railway  ticket. 

A  railway  ticket  entitling  a  passenger  •to  travel  upon  a  railway  to  a  certain 
place,  tffithout  anyjurther  charge,  is  a  chattel  of  value,  within  the  meaning 
ofl^S  Oeo.  4,  c.  29,  s.  58  ;  and  a  person  obtaining  such  a  ticket  by 
false  pretences  from  a  servant  of  the  railway  con^Mny  is  guilty  of  a 
misdemeanor, 

THE  prisoner  was  convicted  before  Wightman,  J.,  at  York, 
when  the  following  case  was  reserved  by  the  learned  judge: — 

The  prisoner  was  convicted  at  the  Yorkshire  Summer  Assizes, 
1849,  before  me  upon  the  sixth  count  of  an  indictment,  charging 
him  with  obtaining  by  false  pretences  from  a  servant  of  the  York- 
CtM.  shire  and  Lancashire  Railway  Company,  a  railway  ticket  of  the 

company  for  a  journey  from  Bradford  to  Huddersfield  by  one  of 
their  trains. 

The  coxmt  was  as  follows : — 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  John  Boulton  afterwards,  to  wit,  on  the 
1 1th  day  of  April,  in  the  year  aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully,  knowingly, 
and  designeiUv,  did  falsely  pretend  to  one  Charles  Turner,  he  the 
said  Charles  Turner  being  then  and  there  a  servant  of  the  said 
Lancashire  and  Yorkshire  Railway  Company  that  a  certain  ticket 
which  he  the  said  John  Boulton  then  and  there  delivered  to  the 

(o)  Reported  bj  A.  Bittlkstoit,  Esq.,  Btnister-at-Law. 
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said  Charles  Turner  was  then  and  there  a  genuine  ticket  of  the 
said  company,  before  then  obtained  by  him  the  said  John  Boulton 
from  the  said  company,  for  the  conveyance  of  him  the  said  John 
Boulton  as  a  passenger,  in  and  by  certain  carriages  of  the  said 
company,  from  the  said  town  of  Bradford  to  Huddersfield  afore- 
said, on  the  said  11th  day  of  April,  by  means  of  which  last- 
mentioned  false  pretences,  the  said  John  Boulton  did  then  and 
there  unlawfully  obtain  from  the  said  Lancashire  and  Yorkshire 
Bailway  Company,  a  certain  chattel,  to  wit,  a  printed  ticket  of  the 
said  company,  authorizing  the  bearer  thereof  to  be  thereafter 
conveyed  without  further  charge  or  payment  in  that  behalf,  by 
certain  carriages  of  the  said  company,  on  the  said  1  Ith  day  of 
April,  from  the  said  town  of  Bradford  to  Huddersfield  aforesaid, 
the  said  last-mentioned  ticket  being  then  and  there  the  goods  and 
chattels  of  the  said  Lancashire  and  Yorkshire  Railway  Company, 
and  of  the  value  of,  &c.,  with  intent  thereby  then  and  there 
to  cheat  jand  defraud  the  said  Lancashire  and  Yorkshire  Bailway 
Company  of  the  same.  Whereas,  in  truth  and  in  fact,  the  said 
ticket  so  delivered  as  last  aforesaid,  by  the  said  John  Boulton, 
was  not  a  genuine  ticket  of  or  obtained  from  the  said  company 
for  the  conveyance  of  any  person  as  a  passenger  by  any  car- 
riage of  the  said  company,  or  any  journey  whatsoever,  to  the 
great  damage  and  deception  of  the  said  company,  to  the  evil 
example  of  all  others  in  the  like  case  offen(£ng,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  Caae, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
The  ticket  of  the  company  is  in  the  annexed  form  :  *- 


Bsa 

V. 
BOULTOH. 


Faise 

prtt«iee$ — 

Sailwojf 


EXPRESS    TRAIN. 


^ 

^ 


23. 


BRADFORD 

TO 

HUDDERSFIELD. 
Ist  Class, 


CO 


23. 


And  is  a  voucher  for  the  journey  without  further  payment,  but 
is  to  be  given  up  to  the  company  at  the  journey's  end. 

The  prisoner  was  stopped  upon  the  line  before  he  finished  his 
journey,  and  was  taken  into  custody  with  the  ticket  in  his  pos- 
session. 

The  question  upon  which  I  desire  the  opinion  of  the  judges,  is 
whether  the  obtaining  such  a  ticket  was  obtaining  a  chattel  of  the 
company  with  intent  to  defraud  the  company  of  the  same,  within 
the  meaning  of  the  act  of  Parliament. 

The  case  was  not  argued  by  counsel,  but  was  considered  by  the 
following  learned  judges  : — Pollock,  C.B. ;  Patteson,  J. ;  Wight- 
man,  J. ;  Piatt,  B. ;  and  Talfourd,  J. 
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Bad. 

V. 
BoDLTOir. 


Fain 


BaUwoff 


JndgoMnt. 


Pollock,  C.B.,   delivered  the  judgment  of  the  oonrt. — ^This 
was  a  conviction  for  obtaining  a  railway  ticket  by  means  of 
false  pretences ;  and  we  think  that  it  is  within  the  statute  which 
makes  it  penal  to  obtain  '^  a  chattel  ^'  by  false  pretences.      The 
ticket  which  entitled  the  bearer  to  travel  without  farther  payment 
was  something  of  valae,  and  the  obtaining  of  it  by  false  pretences 
from  a  servant  of  the  company  was,  in  onr  opinion,  an  obtaining 
of  a  valuable  chattel  with  intent  to  defrand  the  company.  Although 
at  the  end  of  the  journey  it  was  to  be  returned  according  to  the 
ordinary  mode  of  managing  the  aflfairs  of  the  company,  that  does 
not  prevent  it,  whilst  it  is   out  and  confers  the  privilege   of 
travelling  gratis,  from  being  an  article  of  value,  obtained  by  the 
false  pretences  generally  alleged  in  the  indictment,  and  par- 
ticularly proved  at  the  trial.  Conviction  affirmed. 


lodiotment. 


CENTRAL  CRIMINAL  COURT. 

JUNS   SXSSION. 

June  11,  1849. 

(Before  the  Recobdbb.) 

Rbo.  v.  Wolf,  Pbidkobb,  and  OTLET.(a) 

Indictment  far  keeping  a  disorderly  house,  under  25  €ho,  2,  c.  86. 

A  room  within  twenty  miles  of  the  cities  of  London  and  Westminster,  used 

for  the  purpose  of  music  and  dancing,   and  to  which  the  public  are 

admitted  on  payment  of  money,  is  a  disorderly  house  within  the  25  Oeo,  2, 

c.  86,  s.  2,  unless  it  has  been  duly  licensed,  although  no  improper  or  dis- 

orderly  conduct  is  allowed  in  the  scud  room. 

The  onus  lies  upon  the  defendant  of  proving  that  he  has  a  licence.  One 
of  the  defendants  had  his  name  over  the  house  as  a  free  vintner,  and 
another  had  contracted  to  supply  the  visitors  with  refreshments,  but 
neither  took  any  acting  part  in  the  management,  although  they  were 
sometimes  seen  in  the  room. 

Held,  that  they  were  not  shown  to  be  persons  having  the  management  tnthin 
the  Sth  section. 

THE  indictment  charged  the  defendants  that  they,  '*  on  the  10th 
day  of  January,  in  the  year  of  our  Lord  1848,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  taking  this 
inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  twenty  miles  of  the  cities  of  London 
and  Westminster,  unlawfully  did  maintain  and  keep  a  certain  room 
and  place  for  public  music  and  dancing,  situate  in  the  parish  of  St. 


(a)  Reported  by  B.  C.  Bobikbos,  Esq.,  Banieter-at-Law. 
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Anne^  Westminster^  in  the  county  of  Middlesex  aforesaid^  and  Bbg.  v.  Wour 
within  twenty  miles  of  the  cities  of  London  and  Westminster,  a»d  oTHKBa. 
without  a  licence  had  for  that  purpose  from  the  last  preceding     jHiorderly 
Michaelmas  Quarter  Sessions  of  the  Peace  for  the  county  aforesaid,      hom^ 
signified  under  the  hands  and  seals  of  four  or  more  of  the  justices     Evidence. 
there  assembled  at  such  sessions,  according  to  the  directions  of  the 
statute  in  such  case  made  and  provided,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  Lady  the  Queen, 
against  the  form  of  the  statute  in  such  case  made,  and  against  the 
peace  of  our  Lady  the  Queen,^^  &c. 

The  room  in  question  was  called  '^  The  Walhalla,'*  in  Leicester- 
square,  and  it  was  proved  that  nightly  entertainments  were  there 
given,  when  music  and  dancing  were  carried  on — the  public  being 
admitted  on  paying  money  at  the  door.  There  were  often  from  E?idenc«. 
200  to  300  visitors,  who  conducted  themselves  in  an  orderly  and 
respectable  manner,  and  no  impropriety  of  conduct  was  permitted 
or  practised  in  the  room.  Wolf  supplied  refreshments ;  Pridmore 
had  a  private  room  in  the  house,  and  had  his  name  on  a  brass  plate 
over  a  bell  in  the  outer  door-post.  He  had  once  been  before  a 
magistrate  to  make  some  charge  against  one  of  the  waiters,  and  had 
then  said  he  was  the  proprietor  of  the  Walhalla.  Before  the  room 
was  opened  as  a  dancing  room  he  had  given  orders  to  a  house 
decorator  to  fit  it  up,  and  had  paid  the  latter  his  bill.  Otley  had 
his  name  up  over  the  outer  door,  with  the  words  '^  Free  Vintner" 
attached  to  it.  All  the  defendants  had  been  seen  in  the  room  at 
different  times,  but  no  act  of  theirs  was  shown  to  connect  them 
with  the  management  of  the  room. 

Pa)*ry  (for  the  defendants),  submitted  that  upon  this  evidence  Pany,  for 
they  must  be  acquitted. — First,  there  was  no  proof  that  the  defen-  d«f«ndaDU. 
dants  kept  the  house.  Secondly,  it  was  not  proved  to  be  unli- 
censed ;  neither  was  it  shown  to  be  disorderly.  [The  Becorder. 
— Surely  if  the  prosecutor  shows  that  this  is  a  house  that  ought  to 
be  licensed,  it  is  for  the  defendants  to  show  that  it  is  so.  Then 
must  it  be  disorderly  in  fact  or  disorderly  by  construction  of  law. 
The  preamble  of  the  25  Geo.  2,  c.  36,  speaJcs  of  such  assemblies 
leading  to  robbery.]  The  preamble  stated  that  ^'  whereas  the 
multitute  of  places  of  entertainment  for  the  lower  sort  of  people  is 
another  great  cause  of  thefts  and  robberies,'^  &c.  This  clearly 
showed  to  what  object  the  statute  was  applied.  It  was  meant  to 
repress  the  nightly  assemblage  of  persons  among  the  lower  orders 
under  circumstances  in  which  crime  was  likely  to  be  concocted.  It 
was  admitted  here  that  the  house  was  quietly  and  properly  con- 
ducted, and  no  imputation,  therefore,  was  cast  upon  the  management. 
A  licence  was  not  necessary  to  enable  the  proprietors  of  the  London 
Tavern  to  have  a  concert  at  their  house.  A  ball  might  be  given 
at  Guildhall  without  one,  and  see  Bellis  v.  Burghall  (2  Esp.  722), 
why  should  a  licence  be  necessary  here  ?  But  supposing  it  ought 
to  be  licensed,  there  was  not  sufiicient  evidence  that  the  defendants 
had  anything  to  do  with  the  management  to  make  them  responsible. 
Management  and  control  must  be  distinctly  proved ;  it  surely  could 
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Rio.  •.  WoLT  not  be  inferred  from  a  contract  to  supply  the  room  with  refreah- 
AiiPOTMBa.  ments,  which  was  quite  consistent  with  the  &ct  of  the  contractor 
Disordtrf^    knowing  nothing  of  the  purpose  which  his  employer  had  in  view. 
*«««^      Such  a  contract  might  be  mrae  bv  a  person  a  hundred  miles  away, 
^^^2^     and  his  having  been  seen  at  the  house  was  no  answer  to  such  a 
suggestion ;  still  less  did  it  fix  upon  him  any  share  in  the  manage- 
ment. Another  defendant  was  proved  to  have  had  his  name  and  his 
calling  over  the  door,  but  there  were  other  rooms  in  the  house  to 
which   these   might  have  reference.     The  third  defendant  was 
shown  to  have  given  orders  for  decorating  the  rooms,  but  this  was 
before  their  use  as  dancing  rooms,  and  might  have  been  done  with 
quite  a  different  object. 

ClarJcson  and  BalUmtine  (for  the  prosecution.) — ^Theonly  question 
was  this :  Was  the  room  kept  for  public  music  and  dancing  7  If 
so,  it  was  clear  the  statute  applied.  BeUis  v.  Surghall  was  not  a 
case  of  public,  but  of  private,  oancing  at  a  dancinff  master's.  Marks 
V.  Benjamin  (5  M.  &  W.  565),  showed  that  taking  money  for  ad- 
mission, and  admitting  any  person  who  was  willing  to  pay  money, 
made  a  room  public  within  tne  act.  It  was  not  necessary  that  any 
conduct,  disorderly  in  the  strict  sense  of  that  word,  should  be  shown. 
There  was  a  statement  in  the  act  of  what  should  be  considered  a 
disorderly  house,  and  an  unlicensed  house  for  public  music  was 
there  named.  Then,  a  prima  facie  case  being  made  out,  it  was  for 
the  defendants  to  rebut  it,  if  they  could,  by  showing  those  facta 
which  were  peculiarly -within  their  own  knowledge,  and  which  the 

I)rosecution  could  not  be  expected  to  negative.  If  the  house  was 
icensed,  it  could  easily  be  proved.  If  the  name  and  calling  of  one 
of  the  defendants  had  no  reference  to  this  particular  room,  why 
not  show  what  other  room  it  referred  to  7  It  was  not  necessary  that 
actual  management  should  be  proved.  If  these  persons  were 
leagued  together  for  the  purpose  of  carrying  on  this  business,  they 
would  all  be  principals  in  contemplation  of  law,  although  they  did 
not  actively  interfere  in  the  control  of  the  establishment. 
Parry  replied. 

The  Becobdbb. — The  first  question  is,  does  the  house  require 
a  licence  7  The  act  seems  directed  against  a  lower  class  of  people, 
and  was  no  doubt  originally  intended  to  put  down  houses  and  rooms 
really  disorderly,  but  kept  under  pretence  of  their  beiog  used  for 
music  and  dancings  and  this  supposition  is  strengthened  by  the 
very  extraordinary  provision  that  is  contained  in  it,  that  every 
person  found  there  may  be  apprehended  and  dealt  with  as  a  dis- 
orderly person.  But  the  act  is  so  framed  as  to  compel  me  to  put 
upon  it  a  strict  and  literal  construction.  Many  of  the  circum- 
stances that  probably  conduced  to  the  passing  of  it  have  passed 
away,  but  while  the  statute  exists  it  must  be  enforced.  JBeing, 
then,  a  house  used  for  public  music  and  dancing,  I  think  a  licence 
was  requisite ;  and  not  having  one,  however  well  and  quietly  con« 
ducted,  it  is  a  disorderly  house  within  the  statute.  As  to  the 
liability  of  the  defendants,  it  is  entirely  a  question  for  the  jury.  I 
think,  however,  there  is  not  sufficient  evidence  to  convict  either 
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Wolf  or  Otley.     As  to  Pridmore,  the  mere  order  to  decorate  the  Rao.  v,  Wolp 
room  might  fall  short  of  sufficient  proof,  bat  he  admits  proprietor-  and  othkrs. 
ship,  and  the  jury  must  decide  whether^  on  the  whole^  he  is  iden-     nuorderip 
tified  with  the  management.  house— 

Pridmore,  Guilty.  EvidmcB. 

Wolf  and  Otley,  Not  Ouilty. 

Clarlcson  and  Ballantine,  for  the  prosecution. 

Parry,  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

May  Session. 

May  12,  1849. 

Reo.  v.  Basjib.  (a) 

SacriUge^-Burglary  in  church — Stealing  fixtures — 7  4t  8  Oeo,  4, 

c.  29,  88,10  and  44. 

Burglary  may  he  committed  in  a  church  at  common  law. 

To    warrant  a   conviction  for  breaking    and   entering  a   church  under 

7^8   Geo,  4,  c,  29,  8,   10,  there  must  be  a  stealing  therein  of  some 

chattel.     Stealing  a  fixture  will  not  he  sufficient. 
But  if  the  stealing  of  fixtures  is  averred  in  such  count,  the  prisoner  may 

be  convicted  simply  thereof  under  the  44tth  section  of  that  statute, 

THE  prisoner  was  indicted  for  burglariously  breaking  and 
entering  a  church,  with  intent  to  steal,  and  stealing  therein 
certain  chattels,  and  for  breaking  and  entering,  &c.,  and  stealing 
certain  fixtures  contra  for  mam  statuti.  The  breaking  was  suf- 
ficiently proved,  as  was  also  the  wrenching  oflF  of  gas  burners, 
money  boxes,  and  other  things  affixed  to  the  building,  but  no  mere 
chattel  was  removed. 

Payne,  for  the  prisoner,  submitted  that  a  church  was  not  a 
building  in  which  burglary  could  be  committed.  There  were 
acts  of  Parliament  which  particularly  related  to  offences  respecting 
churches,  and  these  overrode  the  common  law,  which,  without 
them  might  have  been  applicable.' 

Aldebson,  B.  —  But  they  do  not  destroy  the  offence  at 
common  law. 

Payne  contended  that  the  description  of  the  offence,  at  all 
events,  was  the  same.  A  church  was  the  dwelling-house  of  the 
Almighty,  but  could  not  be  looked  on  as  a  dwelling-house  in  the 
ordinary  or  statutable  sense. 

Aldebson,  B. — I  take  it  to  be  a  settled  law  that  burglary  may  be 
committed  in  a  church  at  common  law.    '  I  so  held  lately,  on  circuit. 

(a)  Beported  by  B.  C.  Bobinson,  Esq.,  Barrister-at-Law. 
VOL.  III.  2  X 
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Rbo. 

V. 

Baker. 


SaeriUpe— 

Bttrglary  in 

ehmrek. 


Bat  there  is  no  proof  here  that  the  breaking  was  in  the  night  time, 
therefore^  the  burglary  is  not  made  oat^  neither  is  the  statatable 
offence  proved  of  breaking  and  stealing,  which  requires  that  some 
chattel  should  be  stolen.     Here  fixtures  alone  are  taken. 

Metcalfe,  for  the  prosecution,  submitted  that  there  was  still 
a  case  left  for  the  jury.  A  count  in  the  indictment  ayerred  that 
fixtures  were  stolen,  and  concluded  ''against  the  form  of  the 
statute/^  The  part  of  the  count  as  to  the  breaking  mighty 
therefore,  be  dropped,  and  the  prisoner  convicted  of  stealing 
fixtures  under  7  4  8  Geo.  4,  c.  29,  s.  44. 

Aldebson,  B. — I  think  that  is  so,  and  shall  leave  the  question 
to  the  jury  accordingly. 

The  prisoner  was  convicted  of  a  larceny  of  fixtures. 

Metcalfe  for  the  prosecution. 

Payne  for  the  defence. 


CROWN  CASE  RESERVED. 


December  8,  1849. 


Reg.  v.  Geobos  Hst.  (a) 

Larceny — Servant  or  bailee, 

A.  employed  B.,  a  drover  by  trade,  to  take  pigs  to  C,  and  to  bring  bade 
such  sum  as  C,  should  give  him,  on  being  shown  a  paper  given  to  B. 
for  that  purpose.  B,  had  no  authority  to  do  anything  but  deliver  the 
pigs  to  C.  B.  took  them  to  the  house  of  C.  at  an  hour  in  the  morning 
when  the  inmates  were  in  bed.  C,  himself  was  not  at  home ;  and  the 
persons  who  spoke  to  B,  from  the  window  of  the  house  gave  him  no 
instructiofis.  -  B;  then  sold  the  pigs  to  another  person  and  absconded 
with  the  price.  He  had  received  21.  from  A.  for  expenses,  for  which 
he  was  to  account;  and  by  custom  he  was  entitled  to  receive  a  sum 
per  day  for  the  time  occupied,  and  also  to  drive  cattle  for  any  other 
person  at  the  same  time. 

Held  (dissentiente  Lobd  Denman,  0.  J.),  that  these  facts  did  not  prove 
B.  to  be  a  mere  servant  of  A,;  and  that,  therefore,  he  had  been 
improperly  convicted  upon  an  indictment  which  charged  a  larceny  of 
the  pigs.  If  he  was  a  bailee,  he  could  not  be  guilty  of  larceny, 
unless  he  intended,  at  the  time  of  the  receipt  of  it,  to  appi'opricUe 
the  property  to  his  own  use ;  and  there  was  no  evidence  of  any  such 
intention. 

The  case  of  Rex  v.  McNamee  (1  Moo.  C.  C.  368,)  questioned. 

THE  following  case  was  reserved  by  Robert  Hall,  Esq.,  sitting 
as  Assistant  Recorder  for  the  borough  of  Leeds : — 

(a)  Reported  by  A.  BirrusroN,  Esq.,  Barrister-at-Law. 
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"  Borough  of  Leeds^ )      At  tlie  Leeds  Christmas  Sessions,  a.d.  Rbo.  «.  Hbt. 
in  the  r  1848,  George  Hey  was  tried  before  me  as       7~I, 

County  of  York.     )  AssistantBarrister  for  the  borough  of  Leeds  «.5^i,a«?or 
(under  stat.  7  Will.  4  &  1  Vict.  c.  19),  on  an  indictment  which       baiUe. 
charged  that  he,  whilst  the  servant  of  William  Richardson  and 
another,  stole  ten  pigs,  the  property  of  his  said  masters.'' 

It  appeared  in  evidence  that  on  the  26th  of  September,  1848, 
Bichardson  and  Lambert,  the  prosecutors,  pig-jobbers  at  New- 
castle, having  purchased  pigs  which  they  knew  would  suit  Gk)ose, 
a  pig-dealer  at  Leeds,  engaged  the  prisoner,  a  butcher  and  drover 
at  Newcastle  to  go  with  the  pigs  by  railway  from  Newcastle  to 
Leeds,  and  there  deliver  them  to  Goose,  and  bring  back  to  the 
prosecutors  such  sum  in  post-office  orders  or  a  banker's  cheque  as 
Goose  should  give  him,  on  being  shown  a  paper  which  the  prose- 
cutors gave  to  the  prisoner  for  that  purpose ;  the  contents  of  which 
paper  were  not  given  in  evidence,  the  prisoner  having  had  no 
notice  to  produce,  and  not  producing  it. 

The  prisoner  had  no  authority  to  sell  the  pigs  or  to  do  anything 
with  them  but  deliver  them  to  Goose,  and  no  instructions  were  given 
him  as  to  what  he  was  to  do  with  them  should  Goose  refuse  to  accept 
them.  The  prisoner  took  the  pigs  to  Leeds,  and  went  with  them 
to  Goose's  house  there,  before  six  o'clock,  a.m.,  of  the  27th  of  Sep- 
tember, whilst  all  the  inmates  were  in  bed.  Goose  himself  was  case. 
from  home  at  the  time,  but  his  wife  being  awakened  by  the  prisoner 
called  up  a  man  to  whom  she  referred  the  prisoner,  and  returned 
to  bed.  That  man  merely  looked  out  of  the  window,  said  ^'  Is  that 
you  ?"  then  shut  the  window  and  disappeared,  as  if  returning  to 
bed,  without  listening  to  the  prisoner  or  giving  him  any  directions. 
The  prisoner  then  took  the  pigs  to  the  Leeds  Pig  Market,  and 
callea  up  a  pork  butcher,  to  whom  he  sold  them  between  the  hours 
of  six  and  seven  o'clock  of  the  same  morning,  received  the  price, 
35Z.,  and  absconded  with  it,  making  no  communication  of  any  kind 
or  at  any  time  to  the  prosecutors. 

It  appeared  that  the  prisoner  had  frequently  been  employed  by 
the  prosecutors  in  the  capacity  of  a  butcher,  to  slaughter  and  cut 
up  pigs,  &c.,  for  which  he  was  paid  by  the  job,  but  he  had  never 
before  been  employed  by  them  as  a  drover.  He  had  21,  given 
him  for  expenses,  for  which  he  was  to  account ;  nothing  was  said 
as  to  the  manner  in  which  he  was  to  be  paid  for  his  trouble,  bat 
there  was  an  established  custom  in  the  trade  to  remunerate  drovers 
for  such  services  by  payment  of  a  sum  per  diem  for  the  number 
of  days  occupied.  Nothing  was  expressed  on  the  subject  of  the 
prisoner's  being  at  liberty  to  drive  cattle  for  any  other  person  at 
the  same  time,  but  by  the  usage  of  the  trade  he  was  at  liberty  to 
do  so. 

The  prisoner's  defence  was,  that  he  was  in  partnership  with  the 
prosecutors,  and  took  the  pigs  to  Goose's  house,  not  in  pursuance 
of  any  directions,  but  as  to  a  likely  customer  of  his  own  selection, 
and  not  being  attended  to  there,  he  sought  out  another  customer. 
If  the  witnesses  spoke  the  truth,  this  defence  was  entirely  false. 

2x2 
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Bbo.  v.  Hey.  There  was  no  evidence  of  any  intention  on  the  part  of  the  prisoner 
-  to  steal  the  pigs  at  the  time  of  their  being  delivered  to  him. 

^Servant  or  Nevertheless  I  doubted  whether  the  prisoner  was,  under  the  cir- 
bailee.  cumstances,  a  servant ;  and,  also,  whether  there  was  a  taking  by 
him  which  amounted  to  larceny  {Reg.  v.  Ooodbody,  8  C.  &  P. 
655)  ;  but  Reg.  v.  Hughes  (R.  &  M.  C.  C.  R.  259)  being  cited, 
I  felt  bound  by  the  case  last  mentioned,  and  directed  the  jury, 
that  if  they  believed  the  witnesses,  the  prisoner  was  the  servant 
of  the  prosecutors,  and  that  the  taking  amounted  to  larceny  if  the 
prisoner  had  sold  the  pigs  for  the  purpose  of  appropriating  the 
proceeds  to  his  own  use,  and  not  for  the  benefit  of  his  employers 
on  what  he  considered  to  be  an  emergency  not  provided  for  by 
his  instructions. 

Cm*.  The  jury  having  found  the  prisoner  guilty,  I  postponed  judg- 

ment, under  stat.  11  &  12  Vict.  c.  78,  in  order  to  take  the  opinion 
of  the  court  under  that  statute,  whether,  under  the  circumstances, 
the  prisoner  was  the  servant  of  the  prosecutors,  and  whether  the 
taking  amounted  to  larceny. 

The  case  was  set  down  for  argument  on  the  20th  of  January 
1849,  before  Lord  Denman,  C.  J.  ;  Parke,  B. ;  Alderson,  B. ; 
Coleridge,  J. ;  and  Coltman,  J. ;  but  no  counsel  were  instructed 
to  argue  it.  The  case  was,  however,  referred  back  to  Mr.  Hall 
for  amendment ;  and  was  ultimately  considered  by  the  judges  in 
the  form  above  stated.  Cur.  adv.  viUt. 


JUDGHISKT. 

Judgment  Pa^ke,  B.,  now  delivered  the  judgment  of  the  court. 

In  this  case  Lord  Denman  does  not  concur  with  the  majority 
of  the  judges,  and  if  the  defendant  had  not  been  in  prison  we 
should  probably  have  postponed  our  judgment  on  that  account. 

(The  learned  Baron  then  read  the  case.) 

The  only  question  is,  whether,  on  the  facts  stated  in  this 
case,  as  amended,  the  prisoner  received  the  custody  of  the 
pigs  as  a  servant  of  the  prosecutor,  or  as  a  bailee ;  in  the  latter 
case  he  could  not  be  guilty  of  larceny,  unless  he  had  intended  to 
appropriate  them  to  his  own  use  at  the  time  of  the  receipt,  which 
was  not  the  case.  In  the  former,  he  would  be  guilty  of  larceny,  ac- 
cording to  the  finding  of  the  jury,  as  to  which  they  were  properly 
directed  by  the  learned  Assistant  Recorder. 

There  are  several  reported  cases  bearing  upon  the  question, 
whether  a  person  is  a  mere  servant  or  bailee ;  there  are  none 
precisely  like  the  present,  though  the  case  of  Rex  v.  McNamee 
(1  Moo.  C.  C.  368),  nearly  approaches  to  it. 

In  this  case,  on  the  one  hand,  the  circumstance  that  the  prisoner 
was  paid  the  expenses  of  taking  the  cattle,  and  also  that  the  custo- 
mary mode  of  payment  of  his  remuneration  was  by  the  day,  tends 
to  show  that  he  was  a  mere  servant ;  on  the  other,  the  fact  of  his 
being  a  drover  by  trade,  and  also  of  his  having  the  liberty  to 
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drive  the  cattle  of  any  other  person,  by  the  genei'al  nsage  with  Rbo.  v.  Hkt. 
respect  to  drovers,  raises  an  inference  that  he  was  not  a  servant.        x,^|^« 

The  learned  Deputy  Recorder  felt  himself  bound  by  the  decision   ^servant  or 
of  the  judges,  in  the  case  of  Beg.  v.  Htighes  (I  Moo.  0.  C.  370),       baiUe, 
but  that  case  was  under  7  &  8  Geo.  4,  c.  29,  s.  47,  which  makes 
the  embezzlement  by  a  servant  or  person  employed  in  the  capacity 
of  a  servant  to  receive  money,  felony  j  and  the  learned  Recorder 
of  London  referred   the  question  to   the  judges,  whether   the 
prisoner  fell  under  either  description,  though^  if  the  indictment 
had  been  referred  to,  it  was  necessary  to  prove  that  he  was  a 
servant.      The  judges  decided  that  the   prisoner  was   properly 
convicted,  and  consequently,  that  he  was  a  servant  or  person  em- 
ployed in  that  capacity,  and  authorized  as  such  to  receive  money, 
80  that  his  receipt  would  be  a  discharge  to  the  debtor.     This  is 
not  exactly  the  same  question :  it  is  whether  the  prisoner  had  the 
custody  of  the  cattle  as  a  servant  to  the  prosecutors  at  the  time 
of  the  receipt  of  them;  and  we  think  he  could  not  be  so  considered, 
unless,  in  driving  the  cattle  to  the  market,  he  was  their  servant,  judgment 
and  the  prosecutor  responsible  for  any  negligent  act  of  his  in  so 
driving  them. 

This  subject  has  undergone  much  discussion  of  late,  and  has 
been  placed  on  its  proper  footing  by  the  case  of  Quarman  v. 
Burnett  (6  M.  A  W.  499),  and  other  cases,  one  of  which  is  that 
of  a  general  drover,  who  was  held  in  Milligan  v.  Wedge  (12  Ad.  & 
Ell.  737 ;  10  L.  J.  1 9,  Q.  B.)  not  to  be  a  servant,  so  as  to  make  the 
owner  of  the  cattle  responsible  for  his  negligence. 

After  the  full  consideration  which  this  subject  has  undergone, 
we  doubt  whether  the  case  of  Rex.  v.  McNamee,  above  referred 
to,  would  be  now  decided  in  the  same  way. 

Upon  the  whole,  we  think  it  was  not  proved,  in  this  case, 
that  the  prisoner  was  a  mere  servant,  and  the  conviction  was 
improper. 

Pollock,  0.  B. — ^I  have  only  attended  for  the  purpose  of 
forming  a  court,  but  I  may  state  that  I  ehtirely  concur  in  opinion 
with  the  majority  of  the  judges. 

Conviction  reversed,  {a) 

(a)  The  following  is  f  he  marginal  note  to  the  case  of  Rex  t.  Bernard  McNamee :  '*  If  a 
man  who  is  hired  to  drire  cattle,  sell  them,  it  is  larceny,  for  he  has  the  ciutodj  only,  not  the 
right  to  the  poesession.  His  poasesston  is  the  owner's  possesbioo,  though  he  is  a  general 
drorer,  at  least  if  he  is  paid  by  the  day.** 
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COURT  OF  QUEEN'S  BENCH. 
June  4,  1849. 


Holding  of 
Quarter 
Sessions 

during  the 
Assizes, 


Beoord. 


AuigDment  of 
errors. 


John  Smith,  in  Error,  v.  The  QuBBN.(a) 

Jurisdiction  of  justices  at  Quarter  Sessions  during  the  Assizes, 

A  Court  of  Quarter  Sessions  may  he  legally  held  by  the  justices  of  a  counts^ 
or  the  recorder  of  a  borough  during  the  sitting  of  the  judges  of  assize,  under 
the  ordinary  Commissions  of  Oyer  and  Terminer  and  General  Gaol 
Delivery  in  the  same  county  ;  for  the  Assize  Court  is  not  a  Court  of  Error 
from  the  Quarter  Sessions,  nor  are  the  Commissions  of  Oyer  and  Terminer 
and  Gaol  Delivery  similar  in  their  nature  to  the  commission  of  the  peace  ; 
but  it  would  be  highly  inconvenient  and  improper  for  magistrates  to  adopt 
the  practice  of  holding  their  sessions  concurrently  with  the  assizes,  even  in 
a  different  part  of  the  county. 

THIS  was  a  writ  of  error  upon  a  judgment  of  transportation 
pronounced  by  the  Recorder  of  Manchester  at  the  Quarter 
Sessions  for  that  borough,  held  on  the  3rd  of  April,  1848.  The 
record  commenced  with  the  following  caption : — 
"Borough  of  Manchester,  )  Be  it  remembered,  that  at  the 
in  the  county  of  Lancaster,  r  General  Quarter  Sessions  of  the 
to  wit.  )  Peace  of  our    Sovereign   Lady  the 

Queen,  holden  at  Manchester,  in  the  county  of  Lancaster,  in  and 
for  the  borough  of  Manchester,  on  the  3rd  day  of  April,  &c.,  before 
R.  B.  Armstrong,  Esquire,  the  recorder  of  the  said  borough,  the 
justice  of,  Ac,  assigned  to  inquire  the  truth  more  fully  by  the  oath 
of  good  and  lawful  men  of  the  said  borough,  &c.,  of  all  and  all 
manner  of  felonies,  Ac,  of  which  justices  of  the  peace,  &c.,  might 
or  ought  lawfully  to  inquire,  by  whomsoever  and  in  what  manner 
soever  in  the  said  borough  done  or  perpetrated,  &c.,  and  to  hear 
and  determine  all  and  singular  the  felonies,  misdemeanors,  and 
oflfences  aforesaid,  according  to  the  laws,''  &c. 

The  indictment  upon  which  the  plaintiff  in  error  was  convicted, 
charged  him  with  breaking  and  entering  a  dwelling-house,  and 
stealing  therefrom,  and  with  a  previous  conviction  for  felony. 

The  errors  assigned  were,  in  substance,  that  a  Session  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  before  Baron  Alderson 
and  Baron  Rolfe,  was  commenced  at  Liverpool,  for  the  southern 
division  of  Lancashire,  in  which  the  borough  of  Manchester  is 
situate,  on  the  24th  of  March,  1 848,  and  continued  by  adjourn- 
ment   from    day  to  day  until  the  8th  of  April;    and  that  the 

(a)  Reported  by  A.  BiTTLEffron,  Esq.,  Barrister-at-Law. 
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indictment  against  the  plaintiff  was  found  on  the  3rd  of  April ;  Johh  Suth, 
and  that  he  was  tried  and  found  guilty  on  the  6th.  "  »brob, 

The  joinder  in  error  was  merely  in  nullo  est  erratum,  the  Quebn. 

The  ease  was  first  argued  during  the  sittings  in  banco  after        

Michaelmas  Term,  1848  (December  9),  before  Lord  Denman,  O.J.,     ^^f^ 
and  Patteson,  J.  (a)  Seisiana 

Hodges,  for  the  plaintiff  in  error. — The  authority  of  a  recorder     during  the 
is  suspended  whilst  the  General  Commission  of  Oyer  and  Terminer      -^w**'- 
and  Gaol  Delivery  is  in  force  in  the  county.     First.  Upon  general 
principles,  the  authority  of  justices  of  the  peace  is  suspended  by 
the  presence  of  a  higher  authority ;  and,  therefore,  the  commission 
under  which  the  judges  of  assise  act,  suspends  for  the  time  the 
commission  of  the  justices  at  Quarter  Sessions.     The  principle 
applies  to  all  courts,  in  prcesentiA  rnajaris,  cessat  potestas  minoris. 
Thus,  the  Court  of  Queen's  Bench  is  supreme ;  indeed,  "  so  high 
is  the  authority  of  this  court,  that  when  it  comes  and  sits  in  any 
county,  the  justices  of  Eyre,  of  Oyer  and  Terminer,  Gaol  Delivery, 
they  which  have  conusance,  Ac,  do  cease  without  any  writing  to 
them  :"  (4  Inst.  73.)     This  it  was  which  rendered  necessary  the 
stat.  26  Geo.  3,  c.  18,  which  was  an  act  "  to  empower  the  justices  of 
Oyer  and  Terminer  and  Quel  Delivery  of  Newgate,  for  the  county 
of  Middlesex,  to  continue  to  hold  a  session  of  gaol  delivery  of  New- 
gate, begun  to  be  holden  before  the  essoign  day  of  the  term  and 
sitting  of  the  King's  Bench,  at  Westminster,  notwithstanding  the 
happening  of  such  essoign  day  and  the  sitting  of  the  said  Court  of  Argument  for 
King's  Bench  at  Westminster,  or  elsewhere  in  the  said  county  of  ^JP*""^*^" 
Middlesex."     The  stat.  32  Geo.  3,  c.  48,  was  passed  for  the  same 
purpose.     The  justices  in  Byre  derived  their  authority  from  the 
King's  writ,  in  the  nature  of  a  commission ;  they  had  jurisdiction 
of  all  pleas  of  the  crown,  and  all  actions,  real,  personal,  and  mixed ; 
and  ^'  in  what  county  soever  they  came  all  other  courts  during  the 
Eyre  ceased"  (4  Inst.  184) ;  even  the  Court  of  Common  Pleas ; 
but  they  yielded  to  the  King's  Bench :  (p.  185.)     The  judges  on 
circuit  now  exercise  much  the  same  power  as  was  formerly  exer* 
cised  by  the  justices  in  Eyre :  (1  Beeve's  Hist,  of  English  Law,  52.) 
In  2  Hawk.  P.  C.  lib.  2,  c.  3,  s.  11,  it  is  said,  "  as  to  the  third 
point,  viz.,  how  far  the- presence  of  this  court  suspends  the  power 
of  all  other  courts,  it  is  certain  that  this  being  the  Supreme  Court 
of  Oyer  and  Terminer,  Qtiol  Delivery,  and  Byre,  doth  so  far  sus- 
pend the  power  of  all  other  justices  of  this  kind  in  the  county 
wherein  it  sits,  during  the  time  of  its  sitting  in  it  (if  such  justices 
have  notice  of  its  sitting  there,  and  even  without  such  notice  as 
some  say),  that  all  proceedings  commenced  before  any  such  justices 
during  such  time  are  void,  yet  it  seems  that  such  justices  may 
proceed  upon  indictments  taken  in  a  foreign  county  and  removed 
before  them,  because  the  Court  of  King's  Bench  have  nothing  to 
do  with  such  indictments,  unless  they  be  removed  into  it.     ^so, 
there  seems  to  be  the  same  reason  that  such  justices  may  proceed 
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upon  indictments  taken  before  them  of  offences  in  the  same  conntyj 
before  the  term ;  for  it  is  said  in  Keilw.  152,  that  if  an  appeal  be 
commenced  before  justices  in  Eyre,  and  afterwards  another  appeal 
be  brought  in  the  King^s  Bench,  it  will  be  a  good  plea  that  another 
appeal  is  depending,  which  shows  that  the  King's  Bench  oaght 
not,  without  a  certiorari,  Ac,  to  intermeddle  in  an  appeal  whereof 
another  court  is  legally  possessed  before ;  and  the  reason  seems 
to  be  the  same  as  to  indictments ;  and  it  is  said  in  the  same  book^ 
that '  if  the  King's  Bench  and  justices  in  Eyre  are  in  one  county, 
yet  this  shall  not  change  the  power  of  the  justice  in  Eyre ;  bat 
that  if  the  King  will  make  process  for  anything  not  commenced 
before  the  justices  in  Eyre,  as  to  such  thing  their  fK)wer  is  ceased/ 
by  which  it  seems  to  be  implied,  that  as  to  what  was  commenced 
before  them,  their  power  continues ;  however,  it  is  certainly  the 
safest  way  for  any  of  the  justices  above  mentioned,  proceeding  on 
any  such  indictment,  to  have  a  special  commission  for  that  purpose, 
and  it  is  most  advisable  that  such  commission  bear  teste  in  the  term.'' 
In  Lard  Sanchar^s  case  (9  Rep.  118),  "it  was  moved  that  if  the 
Lord  Sanchar  could  not  in  term  time  be  indicted,  arraigned,  and 
Convicted  at  Newgate  before  commissioners  of  Oyer  and  Terminer 
for  the  county  of  Middlesex,  and  it  was  resolved  he  could  not,  for 
the  King's  Bench,  as  has  been  said,  is  more  than  Eyre,  and,  there- 
fore,  in  term  time,  no  commission  of  Oyer  and  Terminer,  or  Gaol 
Delivery,  by  the  common  law,  can  sit  in  the  same  county  whw^ 
the  King's  Bench  sits,  for 'prcesentia  majoria  cessans  potesf^is  minoris, 
and  therewith  agrees  "  (27  Ass.  p.  1 .)    Second.  The  rule  is  in  some 
places  laid  down  generally  that  a  second  commission  of  the  same 
kind  destroys  the  first.    Thus,  in  La^cey^s  case  (1  Leon.  270),  it  is 
laid  down  that  a  general  commission  of  Oyer  and  Terminer  for  a 
county  at  large,  is  determined  pro  tanto  by  a  subsequent  special 
commission  for  a  town,  and  e  covverso.     In  Bro.  Abr.  "  Commis- 
sion," 145,  pi.  6, "  if  a  new  commission  of  the  peace  be  proclaimed 
in  a  county,  the  former  commission  of  the  peace  is  determined ; 
and  if  justices  act  under  the  former  commission,  all  they  do  is  void  ; 
and  (pi.  8),  '^if  a  commission  be  directed  to  hear  and  determine, 
this  will  determine  the  former  commission  of  the  peace  as  to  felonies, 
not  as  to  the  peace,  and  thus  it  determines  in  part  and  not  in  part." 
That  is  the  present  case.     In  Keilw.  p.  116,  it  is  also  said  that 
one  commission  of  assize,  with  notice,  determines  a  former  one. 
[Coleridge,  J. — The  commission  of  the  recorder,  if  it  can  be  so 
called,  was  subsequent.]     No ;  only  the  date  of  holding  the  ses- 
sions.    [CoLBEiDGB,  J. — At  all  events  it  cannot  be  correct  to  say 
that  the  commission  of  the  justices  of  the  peace  is  determined  by 
the  commission  of  the  judges   of  assize.]     It  is,  at  least,  sus- 
pended whilst  the  commissioners  under  the  second  commission  are 
sitting  in  the  county.     The  justices  of  the  peace,  although  origi- 
nally mere  conservators  of  the  peace,  were  by  the  stat.  18  Edw.  3, 
stat.  2,  c.  2,  made  Commissioners  of  Oyer  and  Terminer.    In  B.  v. 
Smi  h  (8B,  &  C.  343),  Lord  Tenterden  describes  the  justices  in 
sessions  as  a  Court  of  Oyer  and  Terminer,  and  in  that  form  the 
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commission  rans :  (2  Haloes  P.  G.  p.  9.)  It  is  trae  that  notice  of 
the  new  commission  must  be  given ;  bat  the  holding  of  a  session 
under  it  is  sufficient  notice :  (2  Hawk.  c.  b,  s.  10.)  This  state  of 
the  law  is  recognized  in  seyeral  statutes  which  have  been  passed 
for  the  purpose  of  remedying  the  inconvenience  which  in  certain 
cases  would  be  the  consequence  of  it.  (He  referred  to  11  Hen.  6, 
c.  6  ;  1  Edw.  6,0.  6;  25  and  32  Geo.  8^  above  cited ;  and  4  Bl.  Com. 
(Ed.  Col.)  265.)  The  stat.  4  &  5  Will.  4,  c.  47,  is  a  remarkable 
instance.  The  stat.  1  Will.  4,  had  required  that  the  sessions  should 
be  held  at  certain  fixed  dates ;  but  it  was  found  that  the  day  fixed 
for  the  commencement  of  the  Easter  Sessions  might  occasionally 
happen  during  the  spring  circuit  of  the  judges  of  assize ;  and  for 
the  express  purpose  of  avoiding  that  difficulty  the  4  &  5  Will.  4, 
c.  47,  was  passed,  enabling  the  justices  to  alter  the  time  for  hold- 
ing the  Easter  Sessions.  This  is  the  caiae  of  a  recorder ;  but  the 
same  principle  applies  to  recorders  and  to  county  justices.  The 
commissions  of  Oyer  and  Terminer  and  Gaol  Delivery  are  in  per- 
fectly general  terms,  and  some  judges  insist  upon  clearing  the  gaols 
of  the  county.  The  duty  of  the  sheriff  is  to  bring  all  the 
prisoners  in  the  county  before  the  judges ;  how  then  can  the  jus- 
tices at  the  same  time  require  him  to  bring  them  before  them  ?  If 
they  had  the  authority,  there  might  be  a  most  unseemly  race 
between  the  two  jurisdictions  :  and  Coleridge,  J.,  on  one  occasion 
expressly  advised  that  it  should  not  be  done  :  (9  Car.  &  P.  790.) 
[LoKD  Ubnhan,  C.  J. — But  he  did  not  regard  the  justices^  com- 
mission as  suspended.]  The  Municipal  Corporations  Act  (5  &  6 
Will.  4,  0.  76),  gives  to  recorders  the  powers  possessed  by  justices 
at  Quarter  Sessions;  and  the  commission  of  the  peace  directs 
justices  at  their  sessions  not  to  entertain  matters  of  moment  except 
with  the  assistance  of  the  judges  of  assize. 

M.  D,  Hill  (with  whom  was  Pashley)  for  the  crown. — ^The 
argument  on  the  part  of  the  plaintiff  in  error  is  founded  in  mis- 
conception. It  is  assumed  that  the  jurisdiction  of  county  justices, 
or  of  a  recorder  at  Quarter  Sessions,  is  determined  or  suspended, 
because  it  is  laid  down  in  various  old  authorities,  that  when  the 
Court  of  Queen's  Bench  comes  into  a  county,  the  jurisdiction  of 
all  other  courts  therein  ceases ;  but  the  reasons  for  that  doctrine  are 
sufficiently  obvious.  The  king  or  queen  is  always  supposed  to  be 
present  in  that  court ;  and  as  the  authority  of  all  courts  is  derived 
from  the  crown,  the  doctrine  now  reUed  upon  is  a  mere  conse- 
quence of  the  general  principal  that  the  authority  of  the  agent 
ceases  when  the  principle  is  present.  That  observation  applies  to 
Lord  8anchar^8  case  (9  Rep.  118),  and  to  the  statutes,  which  have 
been  passed  to  authorize  Commissioners  of  Oyer  and  Terminer 
and  Gaol  Delivery  to  hold  sittings  in  Middlesex  during  term  :  (25 
Geo.  3,  c.  18,  and  32  Geo.  3,  c.  48.)  Again  reliance  is  placed 
upon  the  supposed  doctrine  that  a  subsequent  commission  deter- 
mines or  suspends  a  former  one  of  the  same  nature ;  but  suspension 
is  out  of  the  question.  If  the  older  authorities  are  strictly  correct, 
the  former  commission  is  not  suspended,  but  absolutely  determined 
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by  the  subsequent  one  (Bro.  Abr.  ''Commission/' pi.  6;  Lacey*g  case, 
1  Leon.  270) ;  and  the  plaintiff  in  error  must  contend  that  after 
every  circuit  a  new  commission  of  the  peace  ought  to  be  issued. 
The  truth  is,  that  the  whole  matter  depends  upon  the  will  of  the 
Sovereign.  If  the  will  of  the  Sovereign  is  in  any  matter  evinced 
that  the  former  commission  should  be  determined,  that  is  suflScient 
to  determine  it ;  but  if  no  such  intention  is  expressed  or  implied, 
the  mere  issuing  of  a  second  commission  is  not  alone  8u£Bicient  to 
put  an  end  to  the  former  one, — a  fortiori,  if  a  contrary  intention 
IS  expressed  or  implied.  In  regard  to  the  present  question  there 
is  abundant  evidence,  indeed  it  would  not  be  questioned  that  the 
will  of  the  Sovereign  in  issuing  the  temporary  .commissions  of 
Oyer  and  Terminer  and  Gaol  Delivery  to  the  judges  of  assize 
is  not  thereby  to  determine  or  even  suspend  the  permanent  com- 
mission  of  the  peace.  So  far  was  the  aoctrine  carried  in  the  old 
books  that  a  new  commission  is  even  said  to  determine  a  prior  one^ 
with  which  it  at  all  came  into  conflict  (Marrow  cited  in  j3ro.  Abr. 
"  Commission,*'  7) ;  but  if  that  doctrine  existed  now,  not  only 
would  the  authority  of  justices  of  the  peace  in  Quarter  Sessions  be 
determined  by  the  commissions  issued  to  the  judges,  but  all 
their  powers  would  cease ;  for  their  statutory  powers  would  fall 
with  the  determination  of  the  commission.  If  once*  destroyed, 
they  could  only  be  restored  by  the  crown ;  and,  indeed,  if  only 
suspended,  how  could  that  suspension  be  taken  off  except  by  the 
expression  of  the  royal  will.  In  either  case  a  writ  in  the  nature 
of  a  procedendo  would  be  necessary,  but  no  such  writ  was  ever 
heard  of.     Except  the  sitting  in  Quarter  Sessions,  all  the  other 

Eowers  of  justices  have  for  centuries  been  exercised  during  the 
olding  of  the  assizes  precisely  as  at  any  other  time.  It  is 
therefore  now  settled  by  the  inveterate  practice  of  centuries,  that 
the  issuing  of  a  new  commission  does  not  determine  former  com- 
missions of  the  same  nature,  except  under  circumstances  which 
demonstrate  that  such  was  the  intention  of  the  Sovereign.  But 
the  very  commission  of  the  peace  completely  destroys  the  argu* 
ment  on  the  other  side;  for  it  requires  tiie  justices  in  grave 
matters  of  doubt  to  apply  for  advice  and  assistance  to  the  judges 
of  assize.  How  could  they  avail  themselves  of  that  assistance  if 
their  commission  was  determined  by  the  issuing  of  the  commission 
under  which  the  judges  of  assize  sit  ?  [Lord  Denkan,  C.  J. — 
You  say  that  it  would  be  the  judgment  of  the  judges  and  not  of 
the  justices,  if  the  commission  of  the  latter  was  at  an  end.]  Cer« 
tainly.  Lacey^s  case  (1  Leon.  270),  is  very  unintelligible.  It  does 
not  appear  how  the  commissions  were  conflicting.  [Pa'Ctbson, 
J. — ^The  judges  are  included  in  the  commission  of  the  peace ;  but 
they  do  nothing  under  that  commission.]  In  Byland^s  Cr.  Circ. 
Comp.  p.  1,  five  separate  commissions  are  named  as  those  under 
which  the  judges  sit, — one  a  commission  of  the  peace.  (He  also 
referred  to  8  Blac.  Com.  c.  13  (18th  edit.) ;  2  Hale  P.  C.  25.)  [Pat- 
TBSON,  J. — There  is  a  mistake  in  Blackstone  in  one  respect.  He 
mentions  a  commission  of  Nisi  Prius,  but  there  is  no  such  thing. 
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The  judges  try  causes  under  the  Nisi  Prius  clause  in  the  venire.']  Jons  Smith, 
Lord  8(mcha/r^8  case  (9  Rep.  118,  b.)  is  mainly  relied  upon ;  but  so     °^  ebbor. 
far  as  it  proceeded   on  the  maxim  in  prcesentia  majoris  cessat   j^,  Quebzt. 
potestas  minoris,  it  is  inapplicable ;  for  the  judges  and  the  justices        — —- 
are  both  Commissioners  of  Oyer  and  Terminer ;  and  in  the  assign-     ^^^^^^ 
ment  of  error  it  is  only  said  that  a  session  of  Oyer  and  Terminer      sessions 
and  Gaol  Delivery  was  being  held — not  explaining  what  gaols  were     during  th$ 
to  be  delivered,  or  what  was  the  extent  of  the  commissioners'      AsnMes, 
jurisdiction — ^nor  even  showing  that  the  commission  was  subse- 

Suent  to  that  of  the  recorder.  It  may  be  mentioned  that  in  Bum's 
ustice  there  is  no  allusion  to  the  doctrine  now  contended  for. 
[Pattbson,  J. — It  would  be  very  unseemly  if  the  justices  could 
come  on  the  same  day  as  the  judges  and  say  "  we  will  deliver  the 
gaol.'']  Thence,  no  doubt,  the  notion  has  arisen,  but  it  does  not 
follow  that  the  thing  is  illegal.  The  statute  4  &  5  Will.  4,  cannot 
be  very  much  relied  upon ;  for  it  only  enables  the  justices  to  alter 
the  time  of  holding  their  sessions — it  does  not  require  them  to  do 
so ;  and  the  statute  does  not  appear  to  have  been  necessary,  after 
the  case  of  B.  v.  The  Justices  of  Leicester  (7  B.  &  0.  6),  which 
decided  that  the  earlier  provisions  as  to  the  time  of  holding  sessions 
were  directory  only.  The  present  question,  however,  arises  as  to 
the  jurisdiction  of  a  recorder,  which  certainly  stands  upon  a  dif- 
ferent footing  from  that  of  county  justices.  The  powers  of  a 
recorder  are  conferred  by  statute  (5  &  6  Will.  4,  c.  76) ;  and  he  Argument  for 
holds  office  during  good  behaviour,  whereas  the  county  justices  *^*  Crown, 
may  be  removed  from  the  commission  at  any  moment  according  to 
the  pleasure  of  the  Lord  Chancellor.  No  commission  is  issued  to 
a  recorder,  but  he  is  appointed  under  the  sign  manual ;  and 
although  the  statute  says  that  he  is  to  have  all  the  powers  of 
county  justices  in  Quarter  Sessions,  that  is  merely  a  compendious 
mode  of  describing  his  duties.  It  does  not  affect  the  tenure  of  his 
office,  which  is  such  that  it  cannot  be  destroyed  even  for  a  time. 
[Pattbson,  J. — That  argument  pushed  a  little  further  would 
amount  to  this — ^that  under  the  general  commission  for  a  county, 
the  judges  could  not  deliver  a  borough  gaol.]  No ;  the  crown 
does  not,  by  its  charter,  preclude  itself  from  creating  a  concurrent 
tribunal.  For  that  purpose  a  non-intromittent  clause  would  be 
necessary ;  and  there  is  no  instance  of  a  charter  ousting  the  juris- 
diction of  the  superior  courts.  [Lord  DsmfAN,  C.J. — I  recol- 
lect that  in  1831  there  was  some  donbt,  in  consequence  of  the 
large  powers  conferred  by  the  Bristol  charter,  whether  the  Queen 
could  issue  a  special  commission  to  that  place ;  but  it  was  a  very 
passing  doubt.]  That  power  is  not  questioned  now ;  but  it  is 
submitted  that  there  is  a  distinction  between  the  case  of  a  recorder 
and  that  of  the  county  justices  in  Quarter  Sessions. 

HodgeSy  in  reply. — ^That  the  Commissioners  of  Oyer  and  Ter-  Reply, 
miner  and  Gaol  Delivery  are  superior  in  authority  to  the  Court 
of  Quarter  Sessions  is  clear  from  4  Inst.  163,  which  shows  that 
those  commissions  must  be  directed  to  the  judges;    as  well  as 
from  that  clause  in  the  commission  of  the  peace  which  refers  the 
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justices  to  the  jadges  of  assize  for  assistance  in  cases  of  difficolt/* 
[Patteson,  J. — How  are  the  justices  to  give  judgment  in  the  pre- 
sence of  one  of  the  judges  ?]  Practically  that  direction  is  not  acted 
upon,  but  ifc  shows  the  relative  authority  of  the  two  tribunals- 
It  is  said  that  the  law  knows  nothing  of  suspension ;  but  that  was 
the  effect  of  the  Queen's  Bench  coming  into  a  county.  It  sus- 
pended but  did  not  determine  other  jurisdictions  (4  Blac.  Com. 
266,  note  by  Coleridge),  and  no  precedendo  was  necessary.  The 
record  does  not  state  that  Manchester  is  a  borough  having  a  sepa- 
rate Court  of  Quarter  Sessions  under  the  Municipal  Act,  so  that 
the  argument  founded  upon  that  statute  fails.  There  are  boroughs 
which  still  have  Courts  of  Quarter  Sessions,  though  not  under  the 
Municipal  Act,  and  those  courts  cannot  try  felonies.  The  juris- 
diction of  the  recorder,  therefore,  to  try  does  not  appear  at  all  in 
this  case.  (He  referred  to  ss.  103,  104,  105  of  the  5  &  6  Will.  4, 
c.  76,  and  to  4  Inst.  184.) 

Our.  adv.  vulL 

December  18,  1848. 

Lord  Denman,  C.  J.,  stated  that,  as  only  two  judges  had  heard 
the  former  argument,  the  court  wished  tbG'case  to  be  re-argued. 


Seoond  argn- 
nent  for  £h« 
plaintiff  io 


error. 


January  24  and  25,  1849. 

The  second  argument  now  took  place  before  Lord  Denman,C.  J., 
Patteson,  J.,  Coleridge,  J.,  and  Wightman,  J. 

Hodges,  for  the  plaintiff  in  error. — It  clearly  appears  upon  the 
record  that  the  plaintiff  was  in  a  gaol  which  the  judges  were  com- 
missioned to  deliver ;  and,  in  nullo  est  erratvmiy  admits  the  facts 
{Sheepshanks  v.  Lucas,  1  Burr.  410) ;  but  it  is  to  be  said  that  the 
objection  now  taken  is  not  a  ground  of  error,  and  should  have  been 
nmde  the  subject  of  a  plea  to  the  jurisdiction ;  but  first,  a  prisoner 
cannot  be  deprived  of  his  right  to  reverse  a  judgment  given  with- 
out jurisdiction  because  he  has  omitted  to  plead  in  abatement :  (3 
Inst.  212,  231 ;  2  Hale  P.  C.  221,  243, 261 ;  2  Hawk.  P.  C.  c.  50, 
8S.  2,  3 ;  4  Blac.  Com.  390,  n.  (Col.  ed.) ;  B.  v.  OarlUe,  2  B.  &  Ad. 
362.)  It  is  so  even  in  civil  cases,  and,  a  fortiori,  therefore  in. 
criminal :  {Gox  v.  Oray,  1  Bulstr.  207 ;  Butts  v.  Jennings,  1  Bulstr, 
206  j  Tidd's  Pract.  1168  (9th  ed.) ;  Newton  v.  Banks,  17  L.  J.  187, 
Q.  B.)  Secondly.  These  assignments  of  error  do  not  contradict 
the  record :  (Bac.  Abr.  "Error,"  K.  3.)  The  recorder  does  not  show, 
upon  the  face  of  the  record,  that  he  had  jurisdiction  to  try,  even  if 
his  jurisdiction  to  hold  the  sessions  sufficiently  appears.  Before  the 
trisd  his  authority  might  have  been  suspended ;  but  it  does  not  even 
appear  that  there  has  been  any  grant  by  the  crown  of  a  separate 
Court  of  Quarter  Sessions  to  Manchester,  or  any  appointment  of 
a  recorder,  and  Manchester  is  not  included  in  either  of  the  schedules 
to  the  Municipal  Corporations  Act  (5  &  6  Will.  4,  c.  76)  ;  by 
sect.  107  of  which  the  power  to  try  felonies  was  taken  away  froin 
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all  corporate  officers  or  justices  in  boroughs.    (He  referred  to  5  &  6  Johh  SHiriri 
Vict.  c.  111.)     Any  objection  in  point  of  law  appearing  on  the     w  »«R^° 
record,  and  stated  in  the  points  for  argument,  is  open  to  the  plaintiff  j^^  q'^ 

{Bruce  v.  Wait,  1  M.  &  G.  1) ;  and  a  wrong  caption  is  a  ground  of       

error :  (E.  v-  Marsh,  6  Ad.  &  Ell.  243.)  He  also  referred  to  Lord  ^^^^ 
Cornwaliis  v.  Hayle,  Portesc.  373  ;  Pensonv.  Knight,  2  Bulstr.  93  ;  se$sionB 
Foster  C.  L.  3.)  [Lord  Dsnman,  C.J. — ^When  we  directed  a  during th9 
second  argument,  we  meant  upon  the  main  point  then  argued  before  Anizes, 
us ;  not  upon  new  matters,  quite  independent  of  it.]  Then,  as  to 
the  main  question  that  the  recorder  had  no  jurisdiction  during  the 
assizes,  it  is  no  new  doctrine,  for  it  was  stated  by  Lambard  (Eiren. 
lib.  1,  c.  3)  230  years  ago,  and  has  been  acted  upon  ever  since. 
The  commissions  issued  to  the  judges  of  assize  suspend  the  authority 
of  the  inferit  r  Court  of  Quarter  Sessions.  The  judges  are  required 
to  deliver  tho  gaol  (WethereWa  case,  1  Buss.  &  Ry.  381 ;  ih.  173) ; 
and  the  precept  to  the  sheriff  not  only  requires  him  to  have  all  the 
prisoners  before  the  judges,  but  to  summon  the  justices  to  attend 
them ;  so  that  the  recorder  ought  himself  to  be  in  attendance  upon 
the  judges.  It  does  not  depend  upon  the  supposition  that  the  Queen 
is  always  present  in  the  Court  of  Queen^s  Bench ;  because  the  same 
effect  of  suspending  inferior  authorities  attached  to  the  Commis- 
sioners in  Eyre :  (1  Reeve  E.  L.  52  ;  Mad.  Hist.  Exch.  83.)  All 
courts  equally  derive  their  authority  from  the  crown,  which  is  the 
fountain  of  justice :  (1  Blac.  Com.  266  ;  3  Blac.  Com.  23.)  [Lord 
Denman,  C.  J.,  referred  to  2  &  3  Ph.  &  Mary,  c.  18.]  It  does  not 
apply  to  counties  or  to  Commissioners  of  Oyer  and  Terminer :  (4 
Inst.  165.  Stat.  11  Hen.  6,  c.  6,  and  1  Edw.  6,  c.  7,  s.  6,  were  also 
referred  to.) 

Welshy,  for  the  crown. — ^The  Court  of  Quarter  Sessions  does  Second  argn- 
not  sit  under  any  commission  of  Oyer  and  Terminer  (2  Hale  P.  C.  ^l^J""  ^^ 
23,  42),  and  there  is  no  authority  for  saying  that  a  general  com- 
mission of  Oyer  and  Terminer  determines  a  previous  commission 
of  the  peace.  A  commission  of  Gaol  Delivery  does  not  supersede 
a  commission  of  Oyer  and  Terminer ;  and  vice  versa  :  (Bro.  Abr, 
''  Commission/'  24.)  [Wightman,  J. — ^The  recorder  has  a  com- 
mission of  Oyer  and  Terminer.]  Not  properly  so  called.  One 
assignavimtis  of  the  commission  of  the  peace  gives  authority  to  hear 
and  determine  certain  things ;  but  it  does  not  make  justices  under 
that  commission  justices  of  Oyer  and  Terminer  in  the  sense  in 
which  that  term  is  used  in  the  books:  (2  Hale  P.  C.  21.)  By 
the  2  &  3  Ph.  &  M.  c.  18,  the  commission  of  Gaol  Delivery  for  the 
whole  county  would  not  supersede  the  recorder's  authority. 
[WiGHTMAN,  J. — ^The  prisoner  appears  to  have  been  in  a  county 
gaol,  not  a  borough  gaol .]  It  is  incorrect  to  say  that  the  recorder's 
jurisdiction  is  inferior  to  that  of  the  justices  of  assize.  The  justices 
of  assize  are  not  necessarily  judges  of  the  superior  courts,  and  the 
jurisdiction  of  the  sessions  formerly  was  very  large  :  (Com.  Dig. 
Just.  Peace,  B.  3.)  [Coleridge,  J. — Suppose  that  the  Court  of 
Quarter  Sessions  is  actually  delivering  the  gaol,  when  the  judges 
come,  can  the  sessions  insist  upon  going  on  ?     Whom  is  the  sheriff 


594 


CRIMINAL  LAW  CASES. 


JOHVSlOtR, 
IK  BBROB, 

V, 
Tbb  QuEUff. 

Hoidimgqf 
Quarter 
Sessions 

during  the 
Assixes. 


Jadgicent 


to  obey  ?]  They  may  act  concurrently.  Hale  (vol.  2,  p.  25), 
mentions  the  varions  modes  of  determining  commissions,  but  says 
nothing  about  suspensions.  The  argument  is  still  stronger  in  the 
case  of  a  recorder.  Stat.  7  &  8  Vict.  c.  80,  shows  that  Manchester 
has  a  grant  of  a  separate  Court  of  Quarter  Sessions ;  and  then 
the  authority  of  the  record  appears  from  the  Municipal  Act.  (He 
referred  to  ss.  98,  101,  103,  105,  111,  of  5  &  6  WiU.  4,  c.  76.) 
Lastly,  this  is  not  matter  for  error  at  all.  There  should  have  been 
a  plea  to  the  jurisdiction,  and  then,  if  there  had  been  a  wrong 
decision,  error  might  hare  been  brought  upon  that  judgment :  {R. 
V.  Feamley,  1  T.  R.  316 ;  B.  v.  Johnson,  6  East,  583 ;  Whistler  v. 
Lee,  Cro.  Jac.  395  ;  2  BuLstr.  243 ;  Andrews  v.  Linton,  2  Ld.  Raym. 
885 ;  Molins  v.  Wheatl&y,  1  Lev.  76  ;  Sid.  94.) 

Hodges,  in  reply. 

Our.  adv.  vult. 
Judgment. 

CoiiXBiDOE,  J.,  now  delivered  the  judgment  of  the  court  (afiier 
stating  the  facts). — ^The  question,  assuming  it  to  be  properly  raised 
by  the  assignment  of  error,  is  this,  whether  the  authority  of  the 
recorder  was  determined  or  suspended  by  the  coming  of  the  judges 
into  the  county,  and  acting  under  their  commissions.  The  Recorder 
of  Manchester  derives  his  authori^  from  a  grant  of  the  crown, 
under  the  provisions  of  the  5  &  6  Will.  4,  c.  76,  and  by  the  105th 
section  of  that  act  recorders  are  directed  to  hold  sessions  of  the 
peace,  and  ''  have  cognizance  of  all  crimes,  offences,  and  matters 
whatsoever  cognizable  by  any  Court  of  Quarter  Sessions  of  the 
Peace  for  counties  in  England ; "  so  that  the  same  question  which 
is  raised  on  the  present  indictment  would  seem  to  be  applicable  to 
the  jurisdiction  of  county  sessions  under  similar  circumstances. 
Distinctions  were,  indeed,  taken  in  the  course  of  the  argument 
between  recorders  and  justices  in  county  sessions,  arising  from  the 
mode  of  their  appointment  and  the  tenure  of  their  office,  and  other 
matters.  We  do  not,  however,  think  it  necessary  further  to  ad- 
vert to  these  distinctions,  but  rather  to  determine  this  question  on 
broad  grounds,  applicable  alike  to  all  courts  of  sessions  of  the 
peace.  On  the  part  of  the  prisoner,  the  arguments  to  show  that 
the  recorder's  jurisdiction  was  suspended  or  determined,  rest  on 
two  grounds.  First,  that  the  Court  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  before  the  judges,  is  a  superior  court  to 
that  of  the  sessions  of  the  peace,  and,  therefore,  that  the  jurisdic- 
tion of  the  latter  must  cease  by  analogy  to  the  admitted  effect  of 
the  Court  of  Queen's  Bench  coming  into  and  holding  its  term  in 
any  county,  and  to  the  supposed  effect  of  justices  in  Eyre  coming 
into  any  county.  Secondly,  that  by  the  grant  of  subsequent  com- 
missions of  Oyer  and  Terminer  and  General  Gaol  Delivery,  the 
crown  had  determined  or  suspended  the  jurisdiction  of  the  court 
of  sessions  of  the  peace.  With  respect  to  the  first  ground,  it  is 
plain  that  the  principle  upon  which  the  coming  of  the  Court  of 
Queen's  Bench  into  any  county  is  held  to  suspend,  not  to  deter- 
mine  (see  25  G«o.  3,  c.  18)   other  authorities,  is  this:   "In 
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prcesentia  majoris  cessat  potestas  minoris,''  as  is  laid  down  in  Lord  Johr  Sunn, 
8ancKar^8  case  (9  Co.  Rep.  118.)     The  Court  of  Queen^a  Bench  is     ^  rrbor, 
stated  in  all  oar  books  to  be  the  highest  court  of  ordinary  justice  j^^  Qubbn. 
in  criminal  cases^  to  which  a  writ  of  error  lies  from  other  criminal        — j— 
courts ;  and  it  is  to  that  supremacy^  which  no  other  court  has,  that     ^^^^ 
the  effect  of  its  coming  mto  any  county  is  to  be   attributed.      Sessions 
Whether  the  justices  in  Eyre  had  any  such  superiority,  so  as  to     during  tU 
produce  the  same  effect,  may  be  doubted.     The  same  reason  does      4w*««- 
not  apply ;  and  the  passages  in  the  4th  Inst.  (p.  185,)  andinBro. 
Abr. "  Jurisdiction,'*  pi.  116,  are  not  very  satisfactory  on  the  point, 
and  it  is  in  no  way  material  to  the  present  inquiry,  unless  justices 
under  commissions  of  Assize,  Oyer  and  Terminer,  and  General  Gaol 
Delivery,  have  in  all  respects  the  same  authority  as  justices  in 
Eyre  had,  which  is  nowhere  distinctly  laid  down.     The  justices 
under  such  commissions  are,  indeed,  in  some  sense,  a  court  superior 
to  that  of  the  sessions  of  the  peace ;  they  have  larger  jurisdiction ; 
and  the  justices  of  the  peace  are,  by  their  commission,  directed  to 
consult  them  in  weighty  matters,  and  are  also  required  to  attend 
them  at  the  holding  of  the  assizes,  popularly  so  called.     But  the 
judges  of  assize,  &c.,  are  not  a  court  of  error  or  superior  court,  like 
the  Court  of  Queen's  Bench,  so  as  to  come,  with  reference  to  the 
court  of  sessions  of  the  peace,  within  the  principle,  in  prcesentid 
majoris  cessat  potestas  minoris.     The  first  ground  of  the  argument, 
on  the  part  of  the  prisoner,  therefore  fails.     With  respect  to  the 
second  ground,  it  is  quite  true  that  the  granting  by  the  crown  of  a  j^^^^^^ 
subsequent  commission  determines  altogether  a  prior  commission 
of  the  same  nature.     This  appears  from  various  authorities,  and 
from  the  2  &  3  Ph.  &  M.  C.  18,  s.  2,  which  provides  that  commis- 
sions of  the  peace  and  Gaol  Delivery  for  any  town  corporate,  not 
being  a  county  in  itself,  shall  stand,  notwithstandinj^  the  granting 
of  any  subsequent  similar  commission  to  justices  oi  the  peace  for 
the  shire.    "  But  a  commission  of  one  nature  doth  not  supersede  a 
commission  of  another  nature,  as,  a  commission  of  Oyer  and  Ter- 
miner is  not  repealed  by  a  subsequent  commission  of  Gaol  Delivery 
or  of  the  peace,  nor  e  converso;  for  they  are  of  several  natures :'' 
(2  Hale  P.  C.  26 ;  citing  3  Mar.  X ;  Bro.  Ab. ''  Commission,''  24.) 
There  is  also  this  other  passage,  cited  from  Brooke,  in  Hale  P.  C 
(vol.  2,  p.  47) :  ''  Though  this  be  not  a  commission  of  Oyer  and 
Terminer,  yet  by  the  opinion  of  Brooke,  ("  Commission."  8,)  a  com- 
mission of  Oyer  and  Terminer  in  the   county  determines  the 
assignavimtis  of  the  commission  of  the  peace  ad  a/udiendum  et  ter^ 
minandum,  quod  quoere  : "  so  that  Lord  Hale  doubts  the  authority. 
Now  the  commissions  of  Oyer  and  Terminer  and  General  Gaol 
Delivery  from  time  to  time  directed  by  the  crown  to  the  judges 
and  others,  are  not  in  their  nature  similar  to  the  commissions  of  the 
peace  under  which  courts  of  sessions  are  held.     It  is  true  that  the 
latter  contain  a  power  to  hear  and  determine,  among  many  other 
powers,  which  are  not  included  in  the  former ;  but  the  commis- 
sions of  the  peace  are  permanent,  intended  to  continue  during  the 
king's  reign,  unless  new  commissions  of  the  peace  of  precisely  the 
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JoHw  Smith,  same  nature  are  issued ;  whereas  those  of  Oyer  and  Terminer  and 
»  ERROR,     General  Gaol  Delivery  are  intended  only  for  particular  occasions, 
and  in  their  very  nature  limited  in  duration.     If  the  commission 
of  Oyer  and  Terminer  operates  at  all  on  the  commissions  of  the 
peace,  it  must  do  so,  not  by  way  of  suspension,  for  which  no  authority 
is  shown,  but  by  way  of  determination  of  so  much  of  the  commis- 
sion of  the  peace  as  gives  power  to  hear  and  determine— an  opera- 
tion which  would  be  most  inconvenient,  and  which  has  never  been 
supposed  to  prevail ;  for  it  would  require  new  commissions  of  the 
peace  to  be  issued  after  every  assize — a  thing  never  heard  of  or 
alluded  to  in  our  books.     The  commission  of  Gaol  Delivery  cannot 
operate  by  way  of  determination,  because  the  commission  of  the 
peace  does  not  assign  the  justices  to  deliver  the  gaol;  and  so  there  is 
no  authority  in  the  justices  to  be  determined  by  such  commission. 
Neither,  for  the  same  reason,  can  it  operate  by  way  of  suspension. 
The  truth  seems  to  be  that,  from  the  £Eict  of  the  sessions  of  the 
peace  not  being  held  during  the  assizes,  for  reasons  of  convenience, 
a  common  notion  has  prevailed  that  they  cannot  bylaw  be  so  held; 
for  which  notion  we   cannot  find  any  other   sufficient  reason. 
Doubtless  the  assizes  interfere  sometimes,  in  point  of  time,  with 
the  holding  of  the  sessions ;  and,  therefore,  4  &  5  Will.  4,  c.  47, 
was  passed  to  authorize  the  appointment  of  some  other  time  for 
holding  the  quarter  sessions  usually  held  at  Easter.     But  this  may 
have  been  for  the  sake  of  convenience,  without  implying  that  there 
arose  any  conflict  of  legal  authority.     It  is  true  that  the  commis- 
sion of  gaol  delivery  commands  the  judges  to  deliver  the  gaol  of 
the  prisoners  therein  being,  and  it  therefore  gives  them  an  authority 
which  might,  in  fact,  conflict  with  the  justices  in  sessions  trying 
the  prisoners  in  the  gaol  under  their  commission  of  the  peace.     It 
does  not,  however,  appear  that  there  is  any  law  or  rule  of  law  at 
present  which  ousts  them  of  their  jurisdiction ;  and  it  is  with  the 
strict  law  alone  that  we  have  at  present  to  deal.     We  are,  there- 
fore, brought  to  the  conclusion  that  the  writ  of  error  cannot  be 
supported,  and  that  our  judgment  must  be  for  the  crown.     But, 
although  we  are  of  opinion  that  there  was  no  defect  of  jurisdiction, 
nor,  indeed,  on  a  consideration  of  all  the  circumstances,  any  incon- 
yenience  in  holding  the.  sessions,  at  which  the  plaintiff  in  error 
was  convicted,  during  the  time  of  the  assizes  (for  in  this  respect 
there  may  be  an  obvious  distinction  between  a  recorder  and  the 
magistrates  of  a  county),  yet  we  cannot  dismiss  this  case  without 
expressing  our  opinion,  that  it  would  be  highly  inconvenient  and 
improper,  generally  speaking,  for  the  magistrates  of  a  county  to 
hold  their  sessions  concurrently  with  the  assizes,  even  in  a  different 
part  of  the  county ;  of  course  we  cannot  anticipate  that  they  would 
hold  them  concurrently  at  the  same  place. 

Jvdgment  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

August  Sessions. 

August  25,  1849. 

(Before  Esle,  J.) 

Reg.  v.  Hansill.  (a) 

Accusary  after  the  fact — Trial — 11  ir  12  Vict,  c,  46,  «.  2. 

An  accessary  after  the  fact  indicted  in  the  ordinary  way  with  the  princi* 

pal  felony  may,  since  the  11  4r  ^^  Vict,  c,  46,  8,  2,  be  tried  before 

the  principal. 
Where  an  accessary  after  the  fact  to  a  charge  of  sending    threatening 

letters,  is  tried  in  the  absence  of  the  principal,  the  letters  so  loritten  and 

sent  by  the  principal  are  evidence  on  the  trial. 
If  A.  writes  letters  demanding  money  with  menaces,  and  then  B,  inserts 

letters  cmd  articles  in  a  paper  to  assist  A.  in  obtaining  money  which  A. 

had  so  demanded: 
Qucere,  whether  B.  is  an  accessary  afUr  the  fact  to  A.*  s  felonious  act. 

THE  indictment  charged  tliat  Sarah  Mills  knowingly  and  Indictment. 
felonionslj  did  send  certain  letters  to  one  Henry  Sevan, 
demanding  money,  with  menaces,  from  the  said  Henry  Bevan,  with- 
out any  reasonable  or  probable  canse,  and  that  Martin  Hansill, 
well  knowing  that  the  said  Sarah  Mills  had  committed  the  said 
felony,  did  feloniously  receive,  harbour,  maintain  and  assist  the 
said  Sarah  Mills,  against  the  form  of  the  statute,  &c. 

The  prisoner  Hansill  was  now  put  upon  his  trial,  Sarah  Mills 
not  having  been  tried. 

Before  the  jury  were  charged — 

Pa/rry  and  Thompson,  for  tiie  prisoner,  submitted  that  the  court 
had  no  jurisdiction  to  try  the  prisoner,  the  principal  not  being  tried 
with  him,  nox  having  been  convicted  of  the  alleged  felony.  There 
was  no  count  in  the  indictment  charging  a  substantive  felony. 
The  recent  stat.  11  &  12  Yict.  c.  46,  s.  2,  enacts  that,  "  from  and 
after  the  passing  of  this  act,  if  any  person  shall  become  an  accessary 
after  the  fact  to  any  felony,  whether  the  same  be  a  felony  at 
Common  Law,  or  by  virtue  of  any  statute  or  statutes  made  or  to 
be  made,  he  may  be  indicted  and  convicted  either  as  an  accessary 
after  the  fact  to  the  principal  felony,  together  with  the  princip^ 
felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be  in* 
dieted  and  convicted  of  a  substantive  felony,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall  or 

(a)  Reported  by  B.  C.  ROBiiiaOH,  Esq.,  Bairiater-at-Law. 
VOL.  m.  2  T 
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Reg.        shall  not  be  amenable  to  j  astice/'  &c.    The  only  alteration  contem- 

^'  plated  by  the  statute  is,  that  if  an  accessary  is  indicted  for  a 

^^""'^*      substantive  felony,  he  may  be  tried  before  and  in  the  absence  of 

AccesMury  a/ier  the  principal  felon.   He  might  have  been  so  indicted  here,  but  he 

the  fad.      jiag  uQt  been,  for  the  indictment  is  in  the  ordinary  form,  charging 

him  as  an  accessary  in  the  same  way  as  he  would  haye  been  charged 

before  that  act.     [Eelb,  J. — I  do  not  think  there  is  anything  in  the 

objection.     It  appears  to  me  that  the  words  of  the  statute  '^  may  be 

indicted  and  convicted  of  a  substantive  felony^'  must  mean  that  an 

accessary  after  the  fact  may  be  tried  at  any  time.  The  statute  was 

only  intended  to  alter  the  course  of  trial — not  to  alter  the  law  as 

to  the  crime  itself,  nor  the  mode  of  describing  it.     B.  v.  Odsfwr 

(9  C.  &  P.  289 ;  M.  C.  C.  101)  seems  to  confirm  this  view  of  the 

case.     I  am  not  aware  that  this  offence  could  be  properly  described 

without   stating   that   the   principal  had  committed  the  felony. 

My  opinion  is  clearly  against  you,  but  the  point  with  reference 

to  the  statute  is  a  new  and  important  one,  and  I  will  reserve  it  if 

it  become  necessary.] 

Ballantine,  and  Huddleaton,  for  the  prosecution,  tendered  in  evi- 
dence the  letters  of  Sarah  Mills,  in  which  the  demand  of  money 
was  made. 

Pai-ry  objected  to  their  reception.  They  would  be  admissible 
against  MiUs,  if  she  was  on  her  trial,  but  they  were  no  more  than 
admissions  made  by  her,  and  the  admissions  of  a  principal  were 
not  evidence  against  an  accessary  :  (Russell  on  Crimes,  42.)  In 
B.  v.  Pym  (1  Cox^s  Cr.  Cas.  339)  before  Erie,  J.,  it  was  held  that 
the  letters  of  the  principal  were  not  evidence  against  the  accessary. 

Eble,  J. — The  rule  is  quite  clear,  that  the  statements  or  con- 
fessions of  a  principal  are  not  evidence  against  the  accessary.  But 
it  is  necessary  here  to  prove  a  demand  of  money,  and  these  letters 
constitute  the  demand.  They  are,  therefore,  evidence  of  acts 
done.  It  would  have  been  very  different  if  they  had  been  mere 
written  statements  made  by  Mills  that  she  had  made  a  demand. 
They  could  not  then  be  admitted  as  against  this  prisoner. 

The  letters  were  then  read,  and  contained  threats  of  exposing 
the  immorality  of  the  prosecutor,  unless  her  (Mills)  demands  of 
money  were  complied  with.  In  one  of  them,  the  writer  said,  "  I 
write  to  tell  you  of  my  fixed  intention,  which  is,  to  insert  a  para- 
graph in  a  Sunday  journal,  a  satirical  paper,  in  which  your  name 
shall  conspicuously  and  unmistakeably  figure,  and  unless  I  hear 
from  you  by  the  Saturday  in  this  week,  or  the  Saturday  in'  next^ 
your  name  will  appear,^^  Ac. 

It  was  then  proved  that  immediately  afterwards  articles  reflect- 
ing on  the  prosecutor  appeared  in  the  Satirist  newspaper,  of  which 
the  prisoner  was  the  proprietor.  The  prisoner  was  afterwards  seen 
by  the  attorney  for  the  prosecution,  and  was  cautioned  by  him  as 
to  the  course  he  was  pursuing,  but  the  prisoner  said  that  he  could 
not  stop  the  publication  of  such  articles  or  future  ones,  and  re- 
ferred the  witness  to  Miss  Mills,  giving  her  address  at  18^  Upper 
Montague-street,  where  she  was  afterwards  seen. 
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The  prisoner^  on  the  witness  telling  him  that  the  prosecntor        Rao. 
would  submit  to  a  little  extortion  rather  than  have  his  character     g^^^^j^ 

assailed,  consented  at  length  to  wait  a  week  that  the  prosecutor        

might  be  spoken  to  on  the  subject.     Notices,  however,  that  fur-  Aeeeumy  o/Ur 
ther  articles  of  the  same  nature  would  shortly  be  published  in  the      ^  ^"'^ 
Satirist,  continued  to  appear  in  that  paper. 

At  the  close  of  the  case  for  the  prosecution, 

Parry  Submitted  that  there  was  no  evidence  to  convict  Hansill 
of  being  an  accessary.  In  Archbold  Crim.  P.  8,  it  is  said,  "  An 
accessary  after  the  fact  is  one  who,  knowing  a  felony  to  have  been 
committed  by  another,  receives,  relieves,  comforts,  or  assists  the 
felon,  whether  he  be  a  principal  or  an  accessary  before  the  fact 
merely.''  Again,  "  any  assistance  given  to  one  known  to  be  a 
felon,  in  order  to  hinder  his  apprehension,  trial,  or  punishment,  is 
sufficient  to  make  a  man  an  accessary  after  the  fact.  In  i2.  v. 
Chappie  (9  C.  &  P.  355),  the  Recorder,  after  consulting  Mr.  Justice 
Littledale,  held  that,  in  order  to  support  a  charge  of  receiving, 
harbouring,  comforting,  assisting,  and  maintaining  a  felon,  there 
must  be  some  act  proved  to  have  been  done  to  assist  the  felon  per- 
sonally. It  was  not  enough  to  prove  possession  of  various  sums 
of  money  derived  from  the  disposal  of  the  property  stolen.  Here 
the  principal  felony  is  the  demanding  money,  with  menaces,  and 
nothing  appears  to  have  been  done  by  the  prisoner  which  C/an  come 
within  any  of  the  terms  mentioned  in  the  definition  of  an  access- 
sary  after  the  fact. 

Ballantine  and  Hvddleston,  contended  that  R.  v.  Chappie  was  no 
authorityfor  theposition  sought  to  be  maintained.  There  was  there 
a  reception  of  the  proceeds  of  the  stolen  goods,  but  not  of  the 
goods  themselves.  No  assistance  was,  therefore,  rendered  to  the 
felon.  At  common  law  the  receipt  of  stolen  goods  made  the  re- 
ceiver an  accessary  after  the  fact :  (2  Buss.  247,  citing  Hale's 
Pleas  of  the  Crown.) 

Parry  observed  that  Hale  himself  (vol.  i.,  p.  620)  said  exactly  the 
reverse,  viz.,  that  the  receipt  of  stolen  goods  did  not  at  common 
law  constitute  the  receiver  an  accessary,  but  was  a  distinct  mis- 
demeanor punishable  by  fine  and  imprisonment,  and  Archbold 
adopted  that  statement. 

Eble,  J. — It  appears  to  me  that  the  distinction  intended  by 
Hale  is  that  you  cannot  make  a  man  an  accessary  from  a  bare  re- 
ceiving ;  there  must  be  such  a  receiving  as  tends  to  assist  the 
felon. 

Ballantine  submitted  that  any  assistance  given  to  the  principal 
felon,  to  enable  her  to  carry  out  the  object  with  which  the  felony 
was  committed,  was  sufficient  to  make  the  defendant  an  accessary 
after  the  fact.  [Eble,  J. — I  do  not  agree  to  that  proposition;  the 
assistance  must  be  such  as  would  tend  to  prevent  the  principal  felon 
from  being  brought  to  justice.  The  question  is,  did  he,  after  the  fe- 
lony was  complete,  assist  the  felon  to  elude  justice?  It  isno  part  of  this 
felony  that  the  money  should  be  paid.  The  crime  is  complete  as  soon 
as  the  demand  is  made.     Can  it  be  said,  then,  that  by  assisting  in  a 
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Uwa.       fresh  attemptto  obtain  monej,  he  aided  her  in  concealing  or  eren  in 
HAmnLii.     carrying  out  the  one  completed.     If  one  man  murders  another  with 

the  object  of  marrying  the  widow,  does  a  third  person  afterwards 

Aeomarjf  afUr  become  accessary  to  the  murder  by  advising  or  by  assisting  the 
^jf^'     murderer  to  effect  his  intended  marriage  ?] 

Huddlsston. — ^Any  aid  afforded  to  a  felon  is  sufficient  to  make 
the  aider  an  accessary  after  the  fact.  Here  Mills  demands  money, 
and  her  object  is  to  extort  it  by  the  threats  she  uses;  the  prisoner 
assists  her,  and  the  question  for  the  jury  will  be  whether,  looking 
to  the  whole  of  the  evidence,  his  object  was  not  to  prevent  her 
conduct  being  treated  as  felonious,  and  to  induce  the  prosecutor  to 
pay  money  rather  than  that  the  matter  should  be  made  public. 

Parry  submitted,  that  in  that  view  it  might  be  contended  that  a 
man  in  furthering  the  object  of  a  criminal  act  was  in  truth  trying  to 
conceal  it.  If  the  defendant  was  actively  impeding  the  prosecution 
of  the  principal,  he  would  doubtless  be  guilty,  but  merely  because 
that  which  he  did  with  another  purpose  might  have  the  effect  of 
inducing  the  prosecutor  to  pay  money  rather  than  have  a  charge  of 
immonmty  made  against  him ;  surely,  it  could  not  be  said  that  he 
was  seeking  to  save  the  principal  from  prosecution.  Mere  pas- 
sive impediment  to  the  course  of  justice  would  not  make  a  man 
an  accessary ;  as  suffering  a  felon  to  escape  or  agreeing  not  to  give 
evidence  against  him  :  (1  Hale,  619,  620.) 

Ebls,  J. — The  matter  is  no  doubt  one  of  great  importance.  It  is 
the  duty  of  all  men  to  bring  felons  to  justice,  and,  although  the 
neglect  of  such  duty  will  not  render  a  person  an  accessary,  yet  any 
act  impeding  or  tending  to  impede  the  course  of  justice  will  make  j 

him  so.  I  shall  leave  the  case  to  the  jury  to  say,  whether,  at  the 
time  the  defendant  acted  in  the  matter,  he  knew  that  Mills  had 
committed  a  felony ;  and  in  the  event  of  a  verdict  against  the 
defendant  on  that  point,  the  other  facts  may  be  found  specially,  and 
the  various  points  of  law  reserved  for  further  consideration. 

On  the  question  of  knowledge  so  left  to  the  jury,  they  found 
the  defendant.  Not  Quilty, 

BaUantwie,  and  HuddlesUm,  for  the  prosecution. 

Parry,  and  Thompson,  for  tiie  defence. 
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CRIMINAL  LAW  ADMINISTRATION. 
11  &  12  Vict.  Cap.  66. 

An  Act  for  the  Removal  of  Defects  in  the  AdminiatrcUion  of  Criminal 
Justice, — 14th  Augnst,  1848. 

T^HEREAS  the  technical  strictness  of  criminal  proceedings  ii  &  12  Vict. 
*  ^      might  in  some  instances  be  farther  relaxed^  so  as  to  ensure        ^  ^^- 
the  punishment  of  the  guilty,  without  depriving  the  accused  of  ^^„.  ^  (^^^^ 
any  just  means  of  defence :  and  whereas  it  is  expedient  to  make       Justice. 

further  provision  for  the  more  effectual  prosecution  of  accessaries        

before  and  after  the  &ct  to  felony :  and  whereas  it  is  also  expe- 
dient that  any  accessary  before  the  fact  to  felony  should  be  liable 
to  be  indicted,  tried,  convicted,  and  punished  in  all  respects  like 
the  principal,  as  is  now  the  case  in  treason  and  in  all  misde- 
meanors :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after  the  Aootoaanes 
passing  of  this  act,  if  any  person  shall  become  an  accessary  before  ^°^  *jt**  ^^^ 
the  fact  to  any  felony,  whether  the  same  be  a  felony  at  common  maybepanished 
law  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  in  the  same 
such  person  may  be  indicted,  tried,  convicted,  and  punished  in  all  ^•P^J?  ^^^ 
respects  as  if  he  were  a  principal  felon.  pnnapai. 
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11  &  12  Vict.  II.  And  whereas  an  accessary  after  the  fact  to  felony  can  at 
^^'  present  be  tried  only  along  with  the  principal  felon,  or  after  the 
A  dm.  ofCrim.  principal  felon  has  been  convicted,  and  not  otherwise,  which  is 
JvHice,  sometimes  productive  of  a  failure  of  justice;  be  it  therefore 
Trial  and"  d-  ®^^"'^*'^>  *^*^  from  and  after  the  passing  of  this  act,  if  any  person 
TictioQ  of  aooee-  shall  become  an  accessary  after  the  feet  to  any  felony,  whether  the 
sarics  after  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  statute  or 
f<^ct-  statutes  made  or  to  be  made,  he  may  be  indicted  and  convicted 

either  as  an  accessary  after  the  fact  to  the  principal  felony  together 
with  the  principal  felon,  or  after  the  conviction  of  the  principal 
felon,  or  may  be  indicted  and  convicted  of  a  substantive  felony 
whether  the  principal  felon  shall  or  shall  not  have  been  previously 
convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any  accessary  after  the 
fact  to  the  same  felony  if  convicted  as  an  accessary  may  be 
punished,  and  the  offence  of  such  person,  howsoever  indicted,  may 
be  inqnirod  of.  tried,  determined,  and  paAished  by  any  court  wUch 
shall  have   jurisdiction  to    try  the  principal  felon  in  the  same 
manner  as  if  the  act  by  reason  of  which  such  person  shall  have 
become  an  accessary  had  been  committed  at  the  same  place  as 
the  principal  felony:  provided  always,  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  whether  as  an  accessary  after 
the  fact  or  as  for  a  substantive  felony,  shall  be  liable  to  be  again 
indicted  or  tried  for  the  same  offence. 
As  to  additioQs      III.  And  whereas,  according  to  the  present  practice  of  courts 
ofooaQtsin       of  criminal  jurisdiction,  it  is  not  permitted  in  an  indictment  for 
iS'S^d'""  stealing  property  to  add  a  count  for  receiving  the  same  property 
receiTini;  stolen  knowing  it  to  have  been  stolen,  or  in  an  indictment  for  receiving 
property.         stolen  property  knowing  it  to  have  been  stolen  to  add  a  count  for 
stealing  the  same  property,  and  justice  is  hereby  often  defeated ; 
be  it  therefore  enacted,  that  from  and  after  the  passing  of  this  act, 
in  every  indictment  for  feloniously  stealing  property  it  shall  be 
lawful  to  add  a  count  for  feloniously  receiving  the  same  property, 
knowing  it  to  have  been  stolen,  and  in  any  indictment  for  felo- 
niously receiving  property  knowing  it  to  have  been  stolen  it  shall 
be  lawful  to  add  a  count  for  feloniously  stealing  the  same  property; 
and  where  any  such  indictment  shall  have  been  preferred  and  found 
against  any  person,  the  prosecutor  shall  not  be  put  to  his  election, 
but  it  shall  be  lawful  for  the  jury  who  shall  try  the  same  to  find  a 
verdict  of  guilty,  either  of  stealing  the  property  or  of  receiving 
it  knowing  it  to  have  been  stolen ;  and  if  such  indictment  shall 
have  been  preferred  and  found  against  two  or  more  persons  it 
shall  be  lawful  for  the  jury  who  shall  try  the  same  to  find  all  or 
any  of  the  said  persons  guilty  either  of  stealing  the  property  or 
of  receiving  it  knowing  it  to  have  been  stolen,  or  to  find  one  or 
more  of  the  said  persons  guilty  of  stealing  the  property,  and  the 
other  or  others  of  them  guilty  of  receiving  it  knowing  it  to  have 
been  stolen. 
Courts  of  ojer       IV.  And  whereas  a  failure  of  justice  frequently  takes  place  in 
aod  terminer     criminal  trials  by  reason  of  variances  between  writings  produced 

may  caoM 
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in  evidence  and  the  recital  or  setting  forth  thereof  in  the  indict-  u  &  is  Viet, 
ment  or  information,  and  the  same  cannot  now  be  amended  at  the        °-^^- 
trial,  except  in  cases  of  misdemeanor ;  for  remedy  thereof  be  it  ^^^^  ^  (^^^^ 
enacted,  that  it  shall  and  mav  be  lawful  for  any  Oonrt  of  Oyer      Jfotke. 
and  Terminer  and  General  (moI  Delivery,  if  such  court  shall  see  .  ,.^~7  . 
fit  so  to  do,  to  cause  the  indictment  or  information  for  any  offence  '^  juncnded  in 
whatever,  when  any  variance  or  variances  shall  appear  between  oertain  casas. 
any  malrt^r  in  wriLg  or  in  print  prodnoed  in  eviWe  and  the 
recital  or  setting  forth  thereof  in  the  indictment  or  information 
whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such 
particular  or  particulars  by  some  officer  of  the  court,  and  after 
such  amendment  the  trial  shall  proceed  in  the  same  manner  in 
all  respects,  both  with  regard  to  the  liability  of  witnesses  to  be 
indicted  for  perjury  and  otherwise,  as  if  no  such  variance  or 
variances  had  appeared. 

Y.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  Not  to  extend 
contained  shall  extend  to  Scotland.  ^  Scotland. 

YI.  And  be  it  enacted,  that  this  act  may  be  amended  or  Act  may  be 
repealed  by  any  act  to  be  passed  in  this  session  of  Parliament,      ''"•n^****  *«■ 
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11  &  12  YioT.  Cap.  78. 


An    Act  for    the  further   Amendment    of   the    Administration    of   the 
Criminal  Law, — [Slat  August,  1848.] 

WHEREAS  it  is  expedient  to  provide  abetter  mode  than  that  ii  &  12  Vict. 
now  in  use  of  deciding  any  difficult  question  of  law  which        ^  '^^^ 
may  arise  in  criminal  trials  in  any  Court  of  Oyer  and  Terminer      criminal 
and  QboI  Delivery,  and  to  make  further  amendments  in  the      AppeaL 

administration  of  the  criminal  law ;  be  it  enacted  by  the  Queen's        

most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that 
when  any  person  shall  have  been  convicted  of  any  treason,  felony,  Qoestions  of 
or  misdemeanor  before  any  Court  of  Oyer  and  Terminer  or  Gaol  law  may  be 
Delivery,  or  Court  of  Quarter  Sessions,  the  judge  or  commissioner,  ""I]^*^  **ti,e 
or  justices  of  the  peace  before  whom  the  case  shall  have  been  tried  peooe  for 
may,  in  his  or  their  discretion,  reserve  any  question  of  law  which  consideration 
shall  have  arisen  on  the  trial  for  the  consideration  of  the  Justices  o^Jo^^e*"- 
of  either  Bench  and  Barons  of  the  Exchequer;  and  thereupon 
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QaestioDB 
merrod  to  be 
oerti6ed  to  the 
judges 


U  &  18  Vict  shall  have  authority  to  respite  execution  of  the  judgment  on  such 

®j_^*       conviction,  or  postpone  the  judgment  until  such  question  shall 

Crim^ud     have  been  considered  and  decided,  as  he  or  they  may  think  fit ; 

Aftpeal.      and  in  either  case  the  court  in  its  discretion  shall  commit  the 

person  convicted  to  prison,  or  shall  take  a  recognisance  of  bail, 

with  one  or  two  sufficient  sureties,  and  in  such  sum  as  the  court 

shall  think  fit,  conditioned  to  appear  at  such  time  or  times  as  the 

court  shall  direct,  and  receive  judgment,  or  to  render  himself  in 

execution,  as  the  case  may  be. 

II.  And  be  it  enacted,  that  the  judge  or  commissioner  or  Court 
of  Quarter  Sessions  shall  thereupon  state,  in  a  case  signed  in  the 
manner  now  usual,  the  question  or  questions  of  law  which  shall 
have  been  so  reserved,  with  the  special  circumstances  upon  which 
the  same  shall  have  arisen ;  and  such  case  shall  be  transmitted  to 
the  said  justices  and  barons ;  and  the  said  justices  and  barons 
shall  thereupon  have  full  power  and  authority  to  hear  and  finally 
determine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the 
indictment  or  inquisition  on  the  trial  whereof  such  question  or 
questions  have  arisen,  or  to  avoid  such  judgment,  and  to  order  an 
entry  to  be  made  on  the  record,  that  in  the  judgment  of  the  said 
justices  and  barons  the  party  convicted  ought  not  to  have  been 
convicted,  or  to  arrest  the  judgment,  or  order  judgment  to  be 
given  thereon  at  some  other  session  of  oyer  and  terminer  or  gaol 
delivery,  or  other  sessions  of  the  peace,  if  no  judgment  shall  have 
been  before  that  time  given,  as  they  shall  be  advised,  or  to  make 
such  other  order  as  justice  may  require;  and  such  judgment  and 
order,  if  any,  of  the  said  justices  and  barons,  shall  be  certified 
under  the  hand  of  the  presiding  chief  justice  or  chief  baron  to  the 
clerk  of  assize  or  his  deputy,  or  to  the  clerk  of  the  peace  or  his 
deputy,  as  the  case  may  be,  who  shall  enter  the  same  on  the  original 
record  in  proper  form ;  and  a  certificate  of  such  entry,  under  the 
hand  of  the  clerk  of  assize  or  his  deputy,  or  the  clerk  of  the  peace 
or  his  deputy  as  the  case  may  be,  in  the  form,  as  near  as  may  be, 
or  to  the  effect  mentioned  in  the  schedule  annexed  to  this  act, 
with  the  necessary  alterations  to  adapt  it  to  the  circumstances  of 
the  case,  shall  be  delivered  or  transmitted  by  him  to  the  sheriff 
or  gaoler  in  whose  custody  the  person  convicted  shall  be ;  and  the 
said  certificate  shall  be  a  sufficient  warrant  to  such  sheriff  or  gaoler, 
and  all  other  persons,  for  the  execution  of  the  judgment,  as  the 
same  shall  be  so  certified  to  have  been  affirmed  or  amended,  and 
execution  shall  be  thereupon  executed  on  such  judgment,  and  for 
the  discharge  of  the  person  convicted  from  further  imprisonment, 
if  the  judgment  shall  be  reversed,  avoided,  or  arrested,  and  in  that 
case  such  sheriff  or  gaoler  shall  forthwith  discharge  him,  and  also 
the  next  Court  of  Oyer  and  Terminer  and  Gaol  Delivery  or  Ses- 
sions of  the  Peace  shall  vacate  the  recognisance  of  bail,  if  any  ; 
and  if  the  Court  of  Oyer  and  Terminer  and  Gaol  delivery  or  Court 
of  Quarter  Sessions  shall  be  directed  to  give  judgment,  the  said 
court  shall  proceed  to  give  judgment  at  the  next  session. 
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III.  And  be  it  enacted^  that  the  jarisdiction  and  authorities  by  u  &  12  Vict 
this  act  given  to  the  said  Justices  of  either  Bench^  and  Barons  of       ^•^** 
the  Exchequer,  shall  and  maybe  exercised  by  the  said  justices  and      orminai 
barons,  or  five  of  them  at  the  least,  of  whom  the  Lord  Chief      Appeal 
Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Justice  of  : 

the  Court  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  jq^^™  their 
Court  of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be  part,  jodgmests  to 
being  met  in  the  Exchequer  Chamber  or  other  convenient  place ;  **•  delivered  m 
and  the  judgment  or  judgments  of  the  said  justices  and  barons  ^^"  ^° 
shall  be  delivered  in  open  court,  after  hearing  counsel  or  the 
parties,  in  case  the  prosecutor  or  the  person  convicted  shall  think 
it  fit  that  the  case  shall  be  argued,  in  Uke  manner  as  the  judgments 
of  the  Superior  Courts  of  Common  Law  at  Westminster  and  Dublin, 
as  the  case  may  by,  are  now  delivered. 

lY.  And  be  it  enacted,  that  the  said  justices  and  barons,  when  Csm  or  certi6- 
a  case  has  been  reserved  for  their  opinion,  shall  have  power,  if  <**•  JJJl^*? 
they  think  fit,  to  cause  the  case  or  certificate  to  be  sent  back  for  JJJendmenir 
amendment,  and  thereupon  the  same  shall  be  amended  accord- 
ingly, and  judgment  shall  be  delivered  after  it  shall  have  been 
amended. 

Y.  And  be  it  enacted,  that  whenever  any  .writ  of  error  shall  be  When  jodgment 
brought  upon  any  judgment  on  any  indictment,  information,  pre-  "  [J^^^  ®° 
sentation,  or  inquisition,  in  any  criminal  case,  and  the  Court  of  ^^^^^  j^j  ^ 
Error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  remitted  to 
Court  of  Error  either  to  pronounce  the  proper  judgment  or  to  «>nrt  below 
remit  the  record  to  the  court  below,  in  order  that  such  court  may  "*'"  *"*°  ' 
pronounce  the  proper  judgment  upon  such  indictment,  information, 
presentment,  or  inquisition. 

YI.  And  be  it  enacted,  that  every  person  who  shall  forge  or  Penalty  «w 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  ^^fs^- 
same  to  be  forged  or  altered,  any  certificate  of  or  copy  certified  by 
a  chief  justice,  or  any  certificate  of  or  copy  certified  by  a  clerk  of 
assize  or  his  deputy,  or  the  clerk  of  the  peace  or  his  deputy,  as  the 
case  may  be,  with  intent  to  cause  any  person  to  be  discharged 
from  custody,  or  otherwise  prevent  the  due  course  of  justice,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
knj  term  not  exceeding  ten  years,  or  be  imprisoned  for  any  term 
not  exceeding  three  years,  with  or  without  hard  labour  and  solitary 
confinement,  both  or  either,  at  the  discretion  of  the  court  before 
which  he  shall  be  tried. 

YII.  And  be  it  enacted,  that  this  act  shall  not   extend  to  Act  not  to 
Scotland.  q^S^J^. 

VIII.  And  be  it  enacted,  that  this  act  may  be  amended  or  ^^^^^  \^ 
repealed  by  any  act  to  be  passed  during  this  present  session  of  «nended,  &c 
Parliament. 
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11  &  12  Vict.  SCHEDULE. 

c.  78. 


CrimiHal 

Appt^,  Whbbsas  at  the  sessions  of  the  peaoe  for  the  county  of 

held  on  before  and  others  their  fellows^  [or  at 

the  session  of  oyer  and  terminer  and  gaol  deliveiy  held  for  the 
county  of  on  before,  among  othersi  Sir  A,  B,, 

Knight,  one  of  the  justices  of  the  court  of  and 

here  name  the  qtuyrum  cammutsionera,  Justices  of 
Oyer  and  Terminer  aud  Gaol  Delivery,]  A.  B.,  late  of 
labourer,  haying  been  found  guilty  of  felony,  and  judgment  there- 
upon given  that  [«^a^  the  svhetcmce']  the  court  before  whom  he  was 
tried  reserved  a  certain  question  of  law  for  the  consideration  of 
the  Justices  of  either  Bench  and  the  Barons  of  the  Exchequer,  and 
execution  was  thereupon  respited  in  the  meantime : 

This  is  to  certify,  that  the  said  justices  and  barons  having  met 
in  the  Exchequer  Chamber  at  Westminster,  [or  Dublin,  as  the  case 
may  he,"]  on  the  day  of  it  was  considered 

by  the  said  justices  and  barons  there  that  the  judgment  aforesaid 
should  be  annulled,  and  an  entry  made  on  the  record,  that  the  said 
A.  B.  ought  not,  in  the  judgment  of  the  said  justices  and  barons, 
to  have  been  convicted  of  the  felony  aforesaid ;  and  you  are  there- 
fore hereby  required  forthwith  to  discharge  the  said  A.  B.  from 
your  custody. 

To  the  gaoler  of  and  sheriff  of  and  all 

other  whom  it  may  concern. 

(Signed)         E.  F. 
Clerk  of  the  peace  for  the  county  of 
[or,  clerk  of  assize  for 
a^  the  case  may  he"] . 


ADMINISTRATION  OP  JUSTICE  ACT. 

11  &  12  Vict.  Cap.  42. 

An  Act  to  facilitate  the  performance  of  the  DtUies  of  Justices  of  the  Peace 
out  of  Sessions  within  England  and  Wales  with  respect  to  persons 
charged  with  indictable  offences, — [14th  August,  1848.] 

11  &  12  VieL  TT7HEBEAS  it  would  conduce  much  to  the  improvement  of  the 

c^.         ▼  f    administration  of  criminal  justice  within  England  and  Wales 

J^       if  the  several  statutes  and  parts  of  statutes  relating  to  the  duties 

o/Juttke.     of  Her  Majesty^s  justices  of  the  peace  therein  with  respect  to 

persons  charged  with  indictable  offences  were  consolidated,  with 

such  additions  and  alterations  as  may  be  deemed  necessary,  and 
that  such  duties  should  be  clearly  defined  by  positive  enactment : 
be  it  therefore  declared  and  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
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and  Temporali  and  Commons^  in  this  present  Ftoliamexit  assembled  ii  A 12  Tict. 
and  by  the  authority  of  the  same.  That  in  all  cases  where  a  charge        ^•*^' 
or  complaint  shall  be  made   before   any  one  or  more  of  Her        ^^„, 
Majesty's  justices  of  the  peace  for  any  coanty,  riding,  division,     o/JuMtiee. 
hberty,  city,  borough,  or  place  within  England  or  Wales,  that      ^— 
any  person  has  committed  or  is  suspected  to  have  conmiitted  any  offences  a 
treason,  felony,  or  indictable  misdemeanor,  or  other  indictable  jaitiM  of  the 
offence  whatsoever,  within  the  limits  of  the  jurisdiction  of  such  p«ce  may  grant 
justices  or  justices  of  the  peace,  or  that  any  person  guilty  or  sq^^.  ^ 
suspected  to  be  guilty  of  liAving  committed  any  such  crime  or  eanse  a  penon 
offence  elsewhere  out  of  the  jurisdiction  of  such  justice  or  justices  ^'l^**^^^" 
is  residing  or  being  or  is  suspected  to  reside  or  be  within  the  ^roaght  before 
limits  of  the  jurisdiction  of  such  justice  or  justices,  then  and  in  him. 
every  such  case,  if  the  person  so  charged  or  complained  against 
shall  not  then  be  in  custody,  it  shall  be  lawful  for  such  justice  or 
justices  of  the  peace  to  issue  his  or  their  warrant  to  apprehend 
such  person,  and  to  cause  him  to  be  brought  before  such  justice 
or  justices,  or  any  other  justice  or  justices  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place,  to  answer  to  such 
charge  or  complaint,  and  to  be  further  dealt  with  according  to 
law :  provided  always,  that  in  all  cases  it  shall  be  lawful  for  such  Inwhatcaaes 
justice  or  justices  to  whom  such  charge  or  complaint  shall  ^©S^'^^^Y 
preferred,  if  he  or  they  shall  so  think  fit,  instead  of  issuing  in  the  iostead^"^ 
first  instance  his  or  their  warrant  to  apprehend  the  person  so  iuning  a 
charged  or  complained  affainBt,  to  issue  his  or  their  summons  J*"*"' '"  ^^* 

J.       i   J  .  1  ^  ^       •  •        1  •       X  I.  i!         xi>  'J  first  instance. 

directed  to  such  person,  reqmnng  mm  to  appear  before  the  said 

justice  or  justices  at  the  time  and  place  to  be  therein  mentioned, 

or  before  such  other  justice  or  justices  of  the  same  county,  riding, 

division,  liberty,  city,  borough,  or  place,  as  may  then  be  there, 

and  if  after  beingf  served  with  such  summons  in  manner  herein-  If  the  sommons 

after  mentioned  he  shall  fail  to  appear  at  such  time  and  place,  in  J?  "*^i^J2JJIn\ 

obedience  to  such  summons,  then  and  in  every  such  case  the  said  q^^j  y^  i^^Qed. 

justice  or  justices,  or  any  other  justice  or  justices  of  the  peace  for 

the  same  county,  riding,  division,  liberty,  city,  borough,  or  place. 

may  issue  his  or  their  warrant  to  apprehend  such  person  so  charged 

or  complained  against,  and  cause  such  person  to  be  brought 

before  him  or  them,  or  before  some  other  justice  or  justices  of  the 

peace  for  the  same  county,  riding,  division,  liberty,  city,  borough, 

or  place,  to  answer  to  the  said  charge  or  complaint,  and  to  be 

further  dealt  with  according  to  law ;  provided  nevertheless,  that 

nothing  herein  contained  shall  prevent  any  justice  or  justices  of 

the  peace  from  issuing  the  warrant  hereinbefore  first  mentioned 

at  any  time  before  or  after  the  time  mentioned  in  such  summons 

for  the  appearance  of  the  said  accused  party. 

II.  And  be  it  enacted,  that  in  all  cases  of  indictable  crimes  or  Warrant  to 
offences  of  any  kind  or  nature  whatsoever  committed  on  the  high  *ppwhend  for 
seas,  or  in  any  creek,  harbour,  haven,  or  other  place  in  which  the  mUteTorthe 
Admiralty  of  England  have  or  claim  to  have  jurisdiction,  and  in  high  seas  or 
all  cases  of  crimes  or  offences  committed  on  land  beyond  the  seas,  abroad, 
for  which  an  indictment  may  legally  be  preferred  in  any  place 


•  t  • 
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11  &  IS  Viet,  within  England  or  Wales,  it  shall  be  lawfal  for  any  one  or  more 
^^^-       of  Her  Majesty's  justices  of  the  peace  for  any  county,  riding, 
^^        division,  liberty,  city,  borongh,  or  place  within  England  or  Wales 
of  Justice,    in  which  any  person  charged  with  Imving  committed  or  with  being 
suspected  to  nave  committed  any  such  crime  or  offence  shall  reside 
or  be,  or  shall  be  supposed  or  suspected  to  reside  or  be,  to  issue 
his  or  their  warrant  to  apprehend  the  person  so  charged  and  to 
cause  him  to  be  brought  before  him  or  them,  or  some  other  justice 
or  justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place,  to  answer  to  the  said  charges, 
and  to  be  further  dealt  with  according  to  law. 
Wammtto  III.  And  be  it  enacted,  that  where  any  indictment  shall  be 

apprehend  a  found  by  the  grand  juiy  in  any  Court  of  Oyer  and  Terminer  or 
whomim^iJdict-  General  Gkiol  Delivery,  or  in  any  Court  of  General  or  Quarter 
ment  ia  foond.  Sessions  of  the  Peace,  against  any  person  who  shall  then  be  at 
large,  and  whether  such  person  shall  have  been  bound  by  any 
recognisance  to  appear  to  answer  to  the  same  or  not,  the  person 
who  shall  act  as  clerk  of  the  indictments  at  such  Couit  of  Oyer 
and  Terminer  or  Oaol  Delivery,  or  as  clerk  of  the  peace  at  such 
Sessions,  at  which  the  said  indictment  shall  be  found,  shall  at 
any  time  afterwards,  after  the  end  of  the  Sessions  of  Oyer  and 
Terminer  or  Gaol  Delivery  or  Sessions  of  the  Peace  at  which  such 
indictment  shall  have  been  found,  upon  application  of  the  prose- 
cutor, or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee  of 
one  shilling,  if  such  person  shall  not  have  already  appeared  and 
pleaded  to  such  indictment,  grant  unto  such  prosecutor  or  person 
a  certificate  of  such  indictment  having  been  found;  and  upon 
production  of  such  certificate  to  any  justice  or  justices  of  the  peace 
for  any  county,  riding,  division,  liberty,  city,  borough,  or  place  in 
which  the  offence  shall  in  such  indictment  be  alleged  to  have  been 
committed,  or  in  which  the  person  indicted  in  and  by  such  indict- 
ment shall  reside  or  be,  or  be  supposed  or  suspected  to  reside  or 
be,  it  shall  be  lawful  for  such  justice  or  justices,  and  he  and  they 
are  hereby  required,  to  issue  his  or  their  warrant  to  apprehend 
such  person  so  indicted,  and  to  cause  him  to  be  brought  before 
such  justice  or  justices,  or  any  other  justice  or  justices  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or  place,  to 
be  dealt  with  according  to  law,  and  afterwards,  if  such  person 
be  thereupon  apprehended  and  brought  before  any  such  justice 
or  justices,  such  justice  or  justices,  upon  its  being  proved  upon 
oath  or  affirmation  before  him  or  them  that  the  person  so  appro* 
hended  is  the  same  person  who  is  charged  and  named  in  such 
If  person  indictment,  shall,  without  further  inquiry  or  examination,  commit 

*"i^'i*^-^  him  for  trial,  or  admit  him  to  bail,  in  manner  hereinafter  men- 
priaon^for  »ome  tioned ;  or  if  such  person  so  indicted  shall  be  confined  in  any 
other  offence,  gaol  or  prison  for  any  other  offence  than  that  charged  in  the  said 
justice  maj  indictment,  at  the  time  of  such  application,  and  production  of  the 
delated  oiitil  *  ^^  Certificate,  to  such  justice  or  justices  as  aforesaid,  it  shall  be 
removed  bj  lawful  for  such  justico  or  justicos  and  he  and  they  are  hereby 
writ  of  habeas,  required,  upon  it  being  proved  before  him  or  them  upon  oath  or 
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affirmation  that  tlie  person  so  indicted  and  the  person  bo  confined  n  A 12  Vict. 
in  prison  are  one  ana  the  same  person^  to  issue  his  or  their  war-       ^^^' 
rant  directed  to  the  gaoler  or  keeper  of  the  gaol  or  prison  in        ^^nL 
which  the  person  so  indicted  shall  then  be  confined  as  aforesaid^     ofJutOee. 
commanding  him  to  detain  such  person  in  his  custody  nntil  by 
Her  Majesty^s  writof  habeas  corpus  he  shall  be  removed  therefrom, 
for  the  purpose  of  being  tried  npon  the  said  indictment^  or  nntil 
he  shall  other?Fise  be  removed  or  discharged  ont  of  his  custody 
by  due  course  of  law. 

lY.  And  be  it  enacted,  that  it  shall  be  lawfnl  for  any  justice  Power  to  jostioe 
or  justices  of  the  peace  to  grant  or  issue  any  warrant  as  afore-  toiMoewarrinto 
said  or  any  search  warrant  on  a  Sunday  as  well  as  on  any  other  ®°   ""'  *^'* 
day. 

V.  Ajid  be  it  enacted,  that  in  cases  where  a  justice  of  the  peace  Jiutioes  for 
for  any  county,  riding,  division,  liberty,  city,  borough,  or  place,  J.*^J^*^  ^^°' 
shall  be  also  justice  of  the  peace  for  a  county,  riding,  division,  ^l^t  u  sacTL 
liberty,  city,  borongh,  or  place  next  adjoining  thereto  or  snr-  one  conoty,  Sue, 
rounded  thereby,  it  shall  and  may  be  lawfnl  for  snch  justice  of  the  J*^***  raiding 

.  .  "L'x-        ^li-  J.       'J*  J***         >n  another. 

peace  to  act  as  such  justice  for  the  one  connty  ndmg,  division, 
liberty,  city,  borough,  or  other  place,  whilst  he  is  residing  or  hap- 
pens to  be  in  the  other  snch  county,  riding,  division,  liberty,  city, 
borongh,  or  other  place,  in  all  matters  and  things  hereinbefore  or 
hereafter  in  this  Act  mentioned ;  and  that  all  such  acts  of  such  All  acts  of 
jnstice,  and  the  acts  of  any  constable  or  other  officer  in  obedience  j»»«t>«!»  &«•  ^ 
thereto,  shall  be  as  valid,  good,  and  effectual  in  the  law  to  all 
intents  and  purposes  as  if  such  justice  at  the  time  he  shall  so  act 
as  aforesaid  were  in  the  county,  riding,  division,  liberty,  city, 
borough,  or  otherplace  for  which  he  shall  so  act;  and  all  constables 
and  other  officers  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  for  which  such  justice  shall  so  act  as  aforesaid 
are  hereby  authorized  and  required  to  obey  the  warrants,  orders, 
directions,  act  or  acts  of  snch  justice  which  in  that  behalf  shall  be 
granted,  given,  or  done,  and  to  do  and  perform  their  several  offices 
and  duties  in  respect  thereof,  under  the  pains  and  penalties  to 
which  any  constable  or  other  officer  maybe  liable  for  a  neglect  of 
duty ;  and  any  such  constable  or  other  peace  officer,  or  any  other  Constables,  &o. 
person,  apprehendini?  or  taking  into  custody  any  person  offending  »pp'«bendinK 
against  law,  and  whom  he  lawfully  may  and  ought  to  apprehend  sQ^h  conntj, 
or  take  iuto  custody,  by  virtue  of  his  office  or  otherwise,  in  any  &c  maj  take 
such  county,  riding,  division,  liberty,  city,  borough,  or  place,  may  ^^•°».b«fv" . 
lawfully  take  and  convey  such  person  so  apprehended  and  taken  the  adjoining'^ 
as  aforesaid  to  and  before  any  such  justice  of  the  peace  for  such  county,  &c.  if 
county,  riding,  division,  liberty,  city,  borough,  or  place  whilst  !»•  "f^ " » 

r*j»         ?ii"i_      •  tj*'*  A.         'J*  j»'«        juatice  m  both. 

such  justice  shall  be  lu  such  adjommg  county,  ndmg,  division, 
liberty,  city,  borough,  or  place  as  aforesaid,  and  the  said  constables 
and  other  peace  officers,  and  all  such  other  persons  as  aforesaid, 
are  hereby  authorized  and  required  in  all  such  cases  so  to  act  in 
all  things  as  if  the  said  justice  of  the  peace  were  within  the  said 
county,  riding,  division,  liberty,  city,  borough,  or  place  for  which 
he  shall  so  act. 
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11  &  12  Vict.      yi.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  jostioe 
^^^'       or  justices  of  the  peace  acting  for  any  oonnty  at  large,  or  for  any 
Adm,       riding  or  division  of  such  county,  to  act  as  such  at  any  place 
ofJuatke.    within  any  city,  town,  or  other  precinct,  being  a  county  of  itself, 
J  BticeTfbr  a    ^^  Otherwise  having  exclusive  jurisdiction,  and  situated  within, 
county,  4c.      surrounded  by,  or  adjoining  to  any  such  county,  riding,  or  division 
maj  act  for  it    respectively,  and  that  all  and  every  such  act  and  acts,  matters  and 
cU^V^iace"*^  things  to  be  so  done  by  such  justice  or  justices  within  such  dty, 
of  ezdasiTe      town,  or  precinct,  as  justice  or  justices  for  such  county,  riding,  or 
jamdiction.      division  respectively,  shall  be  as  valid  and  efEectual  in  law  as  if  the 
same  had  been  done  within  such  county,  riding,  or  division  respec- 
Not  to  give       tively,  to  all  intents  and  purposes  whatsoever, :  provided  always, 
^rin  MY^'*     that  nothing  in  this  Act  contained  shall  extend  to  give  power  to 
matters.  &c.      the  justicos  of  the  peace  for  any  county,  riding  or  division,  not 
arising  witiiin    being  also  justiccs  for  such  city,  town,  or  other  precinct,  or  rot 
the  same.         j^^^  authority  as  justices  of  the  peace  therein,  or  any  constable 
or  other  officer  acting  under  them,  to  act  or  intermeddle  in  any 
matters  or  things  arising  within  any  such  city,  town,  or  precinct, 
in  any  manner  whatsoever. 
For  removal  of       VII.  And  whereas  doubts  have  arisen  whether  the  powers 
pows^iven  to  fP^^^  ^  justicos  by  an  Act  passed  in  the  session  of  Parliament 
justices,  &c.  in  held  in  the  second  and  third  years  of  the  reign  of  Her  present 
detached  paru  Majesty,  intituled  An  Act  for  the  better  Administration  of  Justice 
under°2*&  3     *^  detcbched  Parts  of  Oounties,  are  applicable  to  cases  of  summary 
Vict  c.  82.        jurisdiction  and  to  acts  merely  ministerial :  be  it  hereby  declared 
and  enacted,  that  all  the  acts  of  any  justice  or  justices,  and  of  any 
constable  or  officer  in  obedience  thereto,  shall  be  as  good  in  i*ela- 
tion  to  any  detached  part  of  any  county  which  is  surrounded  in 
whole  or  in  part  by  the  county  for  which  such  justice  or  justices 
acts  or  act  as  if  the  same  were  to  all  intents  and  purposes  part 
of  the  said  county ;  and  all  constables  and  other  officers  of  such 
detached  part  are  hereby  required  to  obey  the  warrants,  orders, 
and  acts  of  such  justice  or  justices,  and  to  perform  their  several 
duties  in  respect  thereof,  under  the  pains  and  penalties  to  which 
any  constable  or  other  officer  may  be  liable  for  a  neglect  of 
duty. 
When  charge,        YIII.  And  be  it  enacted,  that  in  all  cases  where  a  charcre  or 
a  wamuat  uto  complaiut  for  any  indictable  offence  shall  be  made  before  such 
be  isaued,         lustice  or  justicos  as  aforesaid,  if  it  be  intended  to  issue  a  warrant 
information,      m  the  first  instance  against  the  party  or  parties  so  charged,  an 
STiaid  Sow  **  information  and  compkint  thereof  in  writing,  on  the  oath  or 
justices.  affirmation  of  the  iniormant  or  of  some  witness  or  witnesses  in 

If  summons  to  that  behalf,  shall  be  laid  before  such  justice  or  justices  :  provided 
be  issued  always,  that  in  all  cases  where  it  is  intended  to  issue  a  summons 
mation'  &&  not  i^^^®^^  ^*  *  warrant  in  the  first  instance,  it  shaU  not  be  necessary 
necessary  to  be  that  such  information  and  complaint  shall  be  in  writing,  or  be 
on  oath.  swom  to  or  affirmed  in  manner  aforesaid,  but  in  every  such  case 

No  objection  such  information  and  complaint  may  be  by  parol  merely,  and 
aiie^ed^defect  ^^^^^^^^  ^^7  ^^^  or  affirmation  whatsoever  to  support  or  sub- 
in  form.  stantiate  the  same  :  provided  also,  that  no  objection  shall  be  taken 
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or  allowed  io  any  such  information  or  complaint  for  any  alleged  ii  &  12  Viet 
defect  therein  in  snbstanoe  or  in  f orm^  or  for  any  variance  between       ^^^- 
it  and  the  evidence  adduced  on  the  part  of  the  prosecution  before        jidm. 
the  justice  or  justices  who  shall  take  the  examination  of  the    o/Jmtice. 
witnesses  in  that  behalf^  as  hereinafter  mentioned. 

IX.  And  be  it  enacted,  that  upon  such  information  and  com-  Upon  com- 
plaint being  so  laid  as  aforesaid  the  justice  or  justices  receiving  fjfj" j^^^J^ 
the  same  may^  if  he  or  they  shall  think  fit^  issue  his  or  their  receWing  tht 
summons  or  warrant  respectively  as  hereinbefore  is  directed  to  •*»«  "»»y  »««« 
cause  the  person  charged  as  aforesaid  to  be  and  appear  before  him  ^j^^|^°  f^r' 
or  them^  or  any  other  justice  or  justices  of  the  peace  for  the  same  appearanoe  of 
countyi  riding,  division,  liberty,  city,  borough,  or  place,  to  be  v^non  charged 
dealt  with  according  to  law ;  and  every  such  summons  i^all  be 
directed  to  the  party  so  charged  in  and  by  such  information,  and 
shall  state  shortly  the  matter  of  such  information,  and  shall  require 
the  party  to  whom  it  is  so  directed  to  be  and  appear  at  a  certain 
time  and  place  therein  mentioned  before  the  justice  who  shall  issue 
such  summons,  or  before  such  other  justice  or  justices  of  the  peace 
of  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place  as  may  then  be  there,  to  answer  to  the  said  charge,  and  to 
be  further  dealt  with  according  to  law  ;  and  every  such  summons  How  iommons 
shall  be  served  by  a  constable  or  other  peace  officer  upon  the  person  ^     M^red. 
to  whom  it  is  so  directed  by  delivering  the  same  to  the  party 
personally,  or  if  he  cannot  conveniently  be  met  with  then  by 
leaving  the  same  with  some  person  for  him  at  his  last  or  most 
usual  place  of  abode ;  and  the  constable  or  other  peace  officer  who 
shall  have  served  the  same  in  manner  aforesaid  shall  attend  at 
the  time  and  place  and  before  the  justices  in  the  said  summons 
mentioned,  to  depose,  if  necessary,  to  the  service  of  such  sum- 
mons ;  and  if  the  person  so  served  shall  not  be  and  appear  before  If  partj  nun. 
the  justice  or  justices  at  the  time  and  place  mentioned  in  such  mon^^donot 
summons,  in  obedience  to  the  same,  then  it  shall  be  lawful  for  ^jinoe  1*^ 
such  justice  or  justices  to  issue  his  or  their  warrant  for  appro-  warrant  to 
hendiuff  the  party  so  summoned,  and  brinfirincr  him  before  such  ^^v*} 

i.'      T.     •      A*  j.i_        •      x-  •      x»  *  xi_  attendance. 

justice  or  justices,  or  some  other  justice  or  justices  of  the  peace 
for  the  same  county,  riding,  division,  liberty,  city,  borough,  or 
place,  to  answer  the  charge  in  the  said  information  and  complaint 
mentioned,  and  to  be  further  dealt  with  according  to  law ;  pro- 
vided always,  that  no  objection  shall  be  taken  or  allowed  to  any  No  objection 
such  summons  or  warrant  for  any  alleged  defect  therein  in  '{^''J^/? 
substance  or  in  form,  or  for  any  variance  between  it  and  thefn^nn^^^ 
evidence  adduced  on  the  part  of  the  prosecution  before  the  justice 
or  justices  who  shall  take  the  examinations  of  the  witnesses  in 
that  behalf,  as  hereinafter  mentioned ;  but  if  any  such  variance 
shall  appear  to  such  justice  or  justices  to  be  such  that  the  party 
charged  has  been  thereby  deceived  or  misled,  it  shall  be  lawful 
for  such  justice  or  justices,  at  the  request  of  the  party  so  charged, 
to  adjourn  the  hearing  of  the  case  to  some  future  day,  and  in  the 
meantime  to  remand  the  party  so  charged,  or  admit  him  to  bail, 
in  manner  hereinafter  mentioned. 
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1 1  &  12  Vict.      X.  And  be  it  declared   and  enacted^  that    every    warrant 
^•^^'        hereafter  to  be  issued  by  any  justice  or  justices  of  the  peace  to 
Adm.        apprehend  any  person  charged  with  any  indictable  offence  shall  be 
o/JuiUre,     under  the  hand  and  seal  or  hands  and  seals  of  the  justice  or  justices 
~~'       issuing  the  same^  and  may  be  directed  either  to  any  constable  or 
apprehend        other  person  by  name^  or  generally  to  the  constable  of  the  parish 
parties  to  be      or  other  district  within  wUch  the  same  is  to  be  executed^  without 
under  hand  and  naming  him.  Or  to  such  constable  and  all  other  constables  or  peace 
How  warrant     oflBcers  in  the  county  or  other  district  within  which  the  justice  or 
to  be  directed,    justices  issuingsuch  warrant  has  or  have  jurisdiction,  or  generally 
and  to  whom.    ^  ^^  ^]^q  constables  or  peace  officers  within  such  last-mentioned 
county  or  district,  and  it  shall  state  shortly  the  offence  on  which  it 
is  founded,  and  shall  name  or  otherwise  describe  the  offender,  and 
it  shall  order  the  person  or  persons  to  whom  it  is  directed  to  ap- 
prehend the  offender,  and  bring  him  before  the  justice  or  justices 
issuing  the  said  warrant,  or  before  some  other  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  to  answer  to  the  charge  contained  in  the  said 
information,  and  to  be  further  dealt  with  according  to  law ;  and 
it  shall  not  be  necessary  to  make  such  warrant  returnable  at  any 
particular  time,  but  the  same  may  remain  in  force  until  it  shall  be 
How  and  where  executed;  and  such  warrant  may  be  executed  by  apprehending  the 
''*"*t#d"'*^  ^  offender  at  any  place  within  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  within  which  the  justice  or  justices  issuing 
the  same  shall  have  jurisdiction,  or  in  case  of  fresh  pursuit  at  any 
place  in  the  next  adjoining  county  or  place,  and  within  seven  miles 
of  the  border  of  such  first-mentioned  county,  riding,  division, 
liberty,  city,  borough,  or  place,  without  having  such  warrant 
backed  as  hereinafter  mentioned ;  and  in  all  cases  where  such 
warrant  shall  be  directed  to  all  constables  or  other  peace  officers 
within  the  county  or  other  district  within  which  the  justice  or 
justices  issuing  the  same  shall  have  jurisdiction  it  shall  be  lawful 
for  any  constable,  headborough,  tithingman^  borsholder,  or  other 
peace  officer  for  any  parish,  township,  hamlet,  or  place  within  such 
county  or  district  to  execute  the  said  warrant  within  any  parish, 
township,  hamlet,  or  place  situate  within  the  jurisdiction  for  which 
such  justice  or  justices  shall  have  acted  when  he  or  they  granted 
such  warrant,  in  like  manner  as  if  such  warrant  were  directed 
specially  to  such  constable  by  name,  and  notwithstanding  the  place 
in  which  such  warrant  shidl  be  executed  shall  not  be  within  the 
parish,  township,  hamlet,  or  place  for  which  he  shall  be  such  con- 
stable, headborough,  tithingman,  borsholder,  or  other  peace  officer; 
Ko  objection      provided  always,  that  no  objection  shall  be  taken  or  allowed  to  any 
allowed  for        such  warrant  for  any  defect  therein  in  substance  or  in  form,  or  for 
in  form  &c*'    ^^7  variance  between  it  and  the  evidence  adduced  on  the  part  of 
the  prosecution  before  the  justice  or  justices  who  shall  take  the 
examinations  of  the  witnesses  in  that  behalf,  as  hereinafter  men- 
tioned ;  but  if  any  such  variance  shall  appear  to  such  justice  or 
justices  to  be  such  that  the  party  charged  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justices. 
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at  the  request  of  the  party  so  charged^  to  adjourn  the  hearing  of  il  &  12  vict. 
the  case  to  some  future  day,  and  in  the  meantime  to  remand  the        ^-^^ 
party  so  charged,  or  to  admit  him  to  bail,  in  manner  hereinafter        ^^^ 
mentioned.  ^J  Juttke. 

XI.  And  be  it  enacted,  that  if  the  person  against  whom  any  jj^^j][^j  ^ 
such  warrant  shall  be  issued  as  aforesaid  shall  not  be  f oand  within  ^  tiie'backiDg 
the  jurisdiction  of  the  justice  or  justices  by  whom  the  same  shall  of  warrants. 
be  issued,  or  if  he  shall  escape,  go  into,  reside,  or  be,  or  be 
supposed  or  suspected  to  be,  in  any  place  in  England  or  Wales 

out  of  the  jurisdiction  of  the  justice  issuing  such  warrant,  it  shall 
and  may  be  lawful  for  any  justice  of  the  peace  for  the  county  or 
place  into  which  such  person  shall  so  escape  or  go,  or  in  which  he 
shall  reside  or  be,  or  be  supposed  or  suspected  to  be,  upon  proof 
alone  being  made  on  oath  of  the  handwriting  of  the  justice  issuing 
such  warrant,  to  make  an  indorsement  on  such  warrant,  signed 
with  his  name,  authorising  the  execution  of  such  warrant  within 
the  jurisdiction  of  the  justice  making  such  indorsement,  and  which 
indorsement  shall  be  sufficient  authority  to  the  person  bringing 
such  warrant,  and  to  all  other  persons  to  whom  the  same  was 
originally  directed,  and  also  to  all  constables  and  other  peace 
officers  of  the  county  or  place  where  such  warrant  shall  be  so 
indorsed,  to  execute  the  same  in  such  other  county  or  place,  and 
to  carry  the  person  against  whom  such  warrant  shall  have  issued, 
when  apprehended,  before  the  justice  and  justices  of  the  peace 
who  first  issued  the  said  warrant,  or  before  some  other  justice  or 
justices  of  the  peace  in  and  for  the  same  county,  riding,  division, 
city,  liberty,  borough,  or  place,  or  before  some  justice  or  justices 
of  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
where  the  offence  in  the  said  warrant  mentioned  appears  therein 
to  have  been  committed  ;  provided  always,  that  if  the  prosecutor,  Provito. 
or  any  of  the  witnesses  upon  the  part  of  the  prosecution,  shall 
then  be  in  the  county  or  place  where  such  person  shall  have  been 
BO  apprehended,  the  constable  or  other  person  or  persons  who 
shall  have  so  apprehended  such  person  may,  if  so  directed  by  the 
justice  backing  such  warrant,  take  and  convey  him  before  the 
justice  who  shall  have  so  backed  the  said  warrant,  or  before  some 
other  justice  or  justices  of  the  same  county  or  place  j  and  the  said 
justice  or  justices  may  thereupon  take  the  examinations  of  such 
prosecutor  or  witnesses,  and  proceed  in  every  respect  in  manner 
hereinafter  directed  with  respect  to  persons  charged  before  a 
justice  or  justices  of  the  peace  with  an  offence  alleged  to  have 
been  committed  in  another  county  or  place  than  that  in  which 
such  persons  have  been  apprehended. 

XII.  And  be  it  enacted,  that  if  any  person  against  whom  a  English  war- 
warrant  shall  be  issued  in  any  county, riding, division,  liberty,  city,  ^^^T^^^ 
borough,  or  place  in  England  and  Wales,  by  any  justice  of  the  iand,aiid  viw 
peace,  or  by  any  judge  of  Her  Majesty's  Court  of  Queen's  Bench,  versa  in  the 
or  justice  of  Oyer  and  Terminer  or  Gaol  Delivery,  for  any  indict-  •^•"*.®^  P*"'** 
able  offence  against  the  laws  of  that  part  of  the  United  Kingdom,       ^'"'^' 
shall  escape,  go  into,  reside,  or  be,  or  be  supposed  or  suspected  to 
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be^  in  any  ooanty  or  place  in  that  part  of  the  United  Kingdom 
oalled  Ireland,  or  if  any  person  against  whom  a  warrant  shall  be 
issued  in  any  county  or  place  in  Ireland,  by  any  justice  of  the 
peace,  or  by  any  judge  of  Her  Mskjesty^s  Court  of  Queen's  Bench 
there,  or  any  justice  of  Oyer  and  Terminer  or  Gaol  Delive^,  for 
any  crime  or  offence  against  the  laws  of  that  part  of  the  United 
Kingdom,  shall  escape,  go  into,  reside,  or  be,  or  be  supposed  or 
suspected  to  be,  in  any  county,  riding,  division,  liberty,  city, 
borough,  or  place  in  that  part  of  the  United  Kingdom  called 
England  or  Wales,  it  shall  and  may  be  lawful  for  any  justice  of 
the  peace  in  and  for  the  county  or  place  into  which  such  person 
shall  escape  or  go,  or  where  he  shall  reside  or  be,  or  be  supposed 
or  suspected  to  be,  to  endorse  such  warrant  in  manner  herein- 
before mentioned,  or  to  the  like  effect,  and  which  warrant  so 
indorsed  shall  be  a  sufficient  authority  to  the  person  or  persons 
bringing  such  warrant,  and  to  all  persons  to  whom  such  warrant 
was  originally  directed,  and  also  to  all  constables  or  other  peace 
officers  of  the  county  or  place  where  such  warrant  shall  be  so 
indorsed,  to  execute  the  said  warrant  in  the  county  or  place  where 
the  justice  so  indorsing  it  shall  have  jurisdiction,  by  apprehending 
the  person  against  whom  such  warrant  shall  have  been  granted, 
and  to  convey  him  before  the  justice  or  justices  who  granted  the 
same,  or  before  some  other  justice  or  justices  of  the  peace  in  and 
for  the  same  county  or  place,  and  which  said  justice  or  justices 
before  whom  he  shall  be  so  brought  shall  thereupon  proceed  in 
such  manner  as  if  the  said  person  had  been  apprehended  in  the 
said  last-mentioned  county  or  place. 

XIII.  And  be  it  enacted,  that  if  any  person  against  whom  a 
warrant  shall  be  issued  in  any  county,  riding,  division,  liberty,  city, 
borough,  or  place  in  England  or  Wales,  by  any  justice  of  the 
peace,  or  by  any  judge  of  Her  Majesty's  Court  of  Queen's  Bench, 
or  justices  of  Oyer  and  Terminer  or  Gaol  Delivery,  for  any  indict- 
able offence,  shall  escape,  m  into,  reside,  or  be,  or  be  supposed  or 
suspected  to  be,  in  any  of  the  Isles  of  Man,  Guernsey,  Jersey, 
Aldemey,  or  Sark,  it  shall  be  lawful  for  any  officer  within  the 
district  into  which  such  accused  person  shall  escape  or  go,  or  where 
he  shall  reside  or  be,  or  be  supposed  or  suspected  to  be,  who  shall 
have  jurisdiction  to  issue  any  warrant  or  process  in  the  nature  of  a 
warrant  for  the  apprehension  of  offenders  within  such  district,  to 
indorse  such  warrant  in  the  manner  hereinbefore  mentioned, 
or  to  the  like  effect ;  or  if  any  person  against  whom  any  warrant 
or  process  in  the  nature  of  a  warrant,  shall  be  issued  in  any  of  the 
isles  aforesaid,  shall  escape,  go  into,  reside,  or  be,  or  be  supposed 
or  suspected  to  be,  in  any  county,  riding,  division,  liberty,  city, 
borough,  or  place  in  England  or  Wales,  it  shall  be  lawful  for  any 
justice  of  the  peace  in  and  for  the  county  or  place  into  which  such 
person  shall  escape  or  go,  or  where  he  shall  reside  or  be,  or  be 
supposed  or  suspected  to  be,  to  indorse  such  warrant  or  pro- 
cess in  manner  hereinbefore  mentioned,  and  every  such  warrant  or 
process,  so  indorsed,  shall  be  a  sufficient  authority  to  the  person  or 
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persons  briBging  the  same^  and  to  all  persons  to  whom  the  same  ii  &  12  Viot. 
respectiveljwas  originally  directed^  and  also  to  all  constables  and       ^^^- 
peace  officers  in  the  county,  district,  or  jurisdiction  within  which       ^^ 
such  warrant  or  process  shall  be  so  indorsed,  to  execute  the  same     o/ju»tice. 
within  the  county,  district,  or  place  where  the  justice  or  officer  _    

•    T        •        xT-  1.        ••j'i*  jj.  i-jsj        Warrants  so 

indorsing  the  same  has  jurisdiction,  and  to  convey  such  offender,  {Qjorsed  to  be 
when  apprehended,  into  the  county,  or  district  wherein  the  justice  valid. 
or  person  who  issued  such  warrant  or  process  shall  have  jurisdic- 
tion, and  carry  him  before  such  justice  or  person,  or  before  some 
other  justice  or  person  within  the  same  county  or  district  who  shall 
have  jurisdiction  to  commit  such  offender  to  prison  for  trial,  and 
such  justice  or  person  may  thereupon  proceed  in  such  and  the 
same  manner  as  if  the  said  offender  nad  been  apprehended  within 
his  jurisdiction. 
XI Y.  And  be  it  declared  and  enacted,  that  if  any  person  against  English  or  Irish 


any  judge  of  Her  Majesty's  Court  of  Qi 

Oyer  and  Terminer  or  Guol  Delivery  in  England  or  Ireland,  for 
any  crime  or  offence  against  the  laws  of  those  parts  respectively 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  shall  escape, 
go  into,  reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any 
place  in  that  part  of  the  said  United  Kingdom  called  Scotland,  it 
shall  be  lawful  for  the  sheriff  or  steward  depute  or  substitute,  or 
any  justice  of  the  peace  of  the  county  or  place  where  such  person 
or  persons  shall  go  into,  reside,  or  be,  or  be  supposed  or  suspected 
to  be,  to  endorse  the  said  warrant  in  manner  hereinbefore  men- 
tioned, or  to  the  like  effect,  which  warrant  so  indorsed  shall  be  Warranto  so 
a  sufficient  authority  to  the  person  or  persons  bringing  such  war-  inj«™«^  *•  ^ 
rant,  and  to  all  persons  to  whom  such  warrant  was  originally  ^ 
directed,  and  also  to  all  sheriffs'  officers,  stewards'  officers,  con- 
stables, and  other  peace  officers  of  the  county  or  place  where  such 
warrant  shall  be  so  indorsed,  to  execute  the  same  within  the 
county  or  place  where  it  shall  have  been  so  indorsed,  by  appre- 
hending the  person  against  whom  such  warrant  shall  have  been 
granted,  and  to  convey  him  into  the  county  or  place  in  England, 
Wales,  or  Ireland  where  the  justice  or  justices  who  first  issued 
the  said  warrant  shall  have  jurisdiction  in  that  behalf,  and  to 
carry  him  before  such  justice  or  justices,  or  before  any  other  justice 
or  justices  of  the  peace  of  and  for  the  same  county  or  place,  to  be 
there  dealt  with  according  to  law,  and  which  said  justice  or  justices 
are  hereby  authorized  and  required  thereupon  to  proceed  in  such 
and  the  same  manner  as  if  the  said  offender  had  been  appre- 
hended within  his  or  their  jurisdiction. 

XY .  And  be  it  enacted,  that  if  any  person  against  whom  a  war-  Sach  warranto 
rant  shall  be  issued  by  the  Lord  Justice  General,  Lord  Chief  Jus-  !°*y  **  ^^^^i^^** 
tice  Clerk,  or  any  of  the  Lords  Commissioners  of  Justiciary,  or  by  iJeiand*" 
any  Sheriff  or  Steward  Depute  or  Substitute,  or  Justice  of  the 
peace,  of  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  Scotland,  for  any  crime  or  offence  against  the  laws 
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11  &  12  Vict,  of  that  part  of  the  United  Kingdom,  shall  escape,  go  into,  reside, 
^^  •        or  be,  or  shall  be  supposed  or  suspected  to  be,  in  any  county  or 
Adm.       place  in  England  or  in  Ireland,  it  shall  be  lawful  for  any  justice  of 
o/ju$tice,    the  peace  in  and  for  the  county  or  place  into  which  such  person 
shall  escape  or  go,  or  where  he  shall  reside  or  be,  or  shall  be  sup- 
posed or  suspected  to  be,  to  indorse  the  said  warrant  in  manner 
ind^^'tTbe   ^^^^^^^^^re  mentioned,  and  which  said  warrant  so  indorsed 
^^ijj  shall  be  a  su£Scient  authority  to  the  person  or  persons  bringing 

the  same,  and  to  all  persons  to  whom  the  same  was  originally 
directed,  and  also  to  all  constables  and  other  peace  officers  of  the 
county  or  place  where  the  justice  so  indorsing  such  warrant  shall 
have  jurisdiction,  to  execute  the  said  warrant  in  the  county  or  place 
where  it  is  so  indorsed,  by  apprehending  the  person  against  whom 
such  warrant  shall  have  been  granted,  and  to  convey  him  into  the 
county  or  place  in  Scotland  next  adjoining  to  that  part  of  the 
United  Kingdom  called  England,  and  carry  him  before  the  sheriff 
or  steward  depute,  or  substitute,  or  one  of  the  justices  of  the  peace 
of  such  county  or  place,  aud  which  said  sheriff,  steward  depute, 
or  substitute,  or  justice  of  the  peace,  is  hereby  authorized  and 
required  thereupon  to  proceed  in  such  and  the  same  manner, 
according  to  the  rules  and  practice  of  the  law  of  Scotland,  as  if 
the  said  offender  had  been  apprehended  within  such  county  or 
place  in  Scotland  last  aforesaid. 
Power  to  ja8-  XVf.  And  be  it  enacted,  that  if  it  shall  be  made  to  appear  to 
wulJeMw 'to™^°  any  justice  of  the  peace,  by  the  oath  or  affirmation  of  any  credible 
attend  aad  give  pcrsou,  that  any  pcrsou  within  the  jurisdiction  of  such  justice  or 
eyidenoe.  likely  to  givc  material  evidence  for  the  prosecution,  and  will  not 
voluntarily  appear  for  the  purpose  of  being  examined  as  a  witness 
at  the  time  and  place  appointed  for  the  examination  of  the  wit* 
nesses  against  the  accused,  such  justice  may  and  is  hereby  required 
to  issue  his  summons  to  such  person,  under  his  hand  and  seal, 
requiring  him  to  be  and  appear  at  a  time  and  place  mentioned 
in  such  summons  before  the  said  justice,  or  before  such  other  jus* 
tice  or  justices  of  the  peace  for  the  same  county,  riding,  division, 
liberty,  city,  borough,  or  place  as  shall  then  be  there,  to  testify 
what  he  shall  know  concerning  the  charge  made  against  such 
If  sammonB  not  accuscd  party ;  and  if  any  person  so  summoned  shall  neglect  or 
may  ^Tiued^  refusc  to  appear  at  the  time  and  place  appointed  by  the  said  sum- 
to  c<>inpei  mons,  and  no  just  excuse  shall  be  offered  for  such  neglect  or  refusal 
Httendance.  then  (after  proof  upon  oath  or  affirmation  of  such  summons  having 
been  served  upon  such  persons,  either  personally  or  by  leaving 
the  same  for  him  with  some  person  at  his  last  or  most  usual  place 
of  abode,)  it  shall  be  lawful  for  the  justice  or  justices  before  whom 
such  person  should  have  appeared  to  issue  a  warrant  under  his 
or  their  hands  and  seals  to  bring  and  have  such  person  at  a 
time  and  place  to  be  therein  mentioned  before  the  justice  who 
issued  the  said  summons,  or  before  such  other  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place  as  shall  then  be  there,  to  testify  as  aforesaid,  and 
which  said  warrant  may,  if  necessary,  be  backed  as  hereinbefore 
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is  mentioned^  in  order  to  its  being  ezecated  out  of  the  jorisdiction  ii  &  13  Vict. 
of  the  justice  who  shall  have  issued  the  same  ;  or  if  Such  justice        ^*  ^2. 
shall  be  satisfied  by  evidence  upon  oath  or  affirmation  that  it  is        J^ 
probable  that  such  person  will  not  attend  to  give  evidence  without    0/  Justice. 

being  compelled  so  to  do,  then,  instead  of  issuing  such  summons,        

it  shall  be  lawful  for  him  to  issue  his  warrant  (L  3.)  in  the  first  wa^'^rL^  ibe 
instance,  and  which,  if  necessary,  may  be  backed  as  aforesaid ;  issoed  in  the 
and  if  on  the  appearance  of  such  person  so  summoned  before  the  *"*  in«»tanc«. 
said  last-mentioned  justice  or  justices,  either  in   obedience  to  Persons  appear- 
the  said  summons  or  upon  being  brought  before,  him  or  them  by  »ng  <>«  ^nra- 
virtue  of  the  said  warrant,  such  person  shall  refuse  to  be  examined  ™?,"^n£  to  be 
upon  oath  or  affirmation  concerning  the  premises,  or  shall  refuse  examined  may 
to  take  such  oath  or  affirmation,  or  having  taken  such  oath  or  ^  committed, 
affirmation,  shall  refuse  to  answer  such  questions  concerning  the 
premises  as  shall  then  be  put  to  him,  without  offering  any  just 
excuse  for  such  refusal,  any  justice  of  the  peace  then  present,  and 
having  there  jurisdiction,  may  by  warrant  (L.  4.)  under  his  hand 
and  seal  commit  the  person  so  refusing  to  the  common  gaol  or 
house  of  correction  for  the  county,  riding,  division,  libercy,  city, 
borough,  or  place  where  such  person  so  refusing  shall  then  be, 
there  to  remain  and  be  imprisoned  for  any  time  not  exceeding 
seven  davs,  unless  he  shall  in  the  meantime  consent  to  be  examined 
and  to  answer  concerning  the  premises. 

XYII.  And  be  it  enacted,  that  in  all  cases  where  any  person  As  to  the 
shall  appear  or  be  brought  before  any  justice  or  justices  of  the  •lamination  of 
peace  charged  with  any  indictable  offence,  whether  committed  in  ''*^°®"**' 
England  or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the 
sea,  or  whether  such  person  appear  voluntarily  upon  summons  or 
have  been  apprehended,  with  or  without  warrant,  or  be  in  custody 
for  the' same  or  any  other  offence,  such  justice  or  justices,  before 
he  or  they  shall  commit  such  accused  person  to  prison  for  trial,  or 
before  he  or  they  shall  admit  him  to  bail,  shall,  in  the  presence 
of  such   accused  person,  who  shall  be  at  liberty  to  put  ques- 
tions to  any  witness  produced  against  him,  take  the  statement 
(M.)  on  oath  or  affirmation  of  those  who  shall  know  the  facts  and 
circumstances  of  the  case,  and  shall  put  the  same  into  writing,  and 
such  depositions  shall  be  read  over  to  and  signed  respectively  by 
the  witnesses  who  shall   have  been  so  examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the  same ;  and  the  justice  to 
justice   or  justices  before  whom  any  such  witness  shall  appear  «dmini!>ter  oath 
to  be  examined  as  aforesaid  shall,  before   such  witness  is  exa-  ^'  *  rmuuon. 
mined,  administer  to  such  witness  the  usual  oath  or  affirmation, 
which  such  justice  or  justices  shall  have  full  power  and  authority 
to  do ;  and  if  upon  the  trial  of  the  person  so  accused  as  first  DepofiitionB  of 
aforesaid  it  shall  be  proved,  by  the  oath  or  affirmation  of  any  persons  who 
credible  witness,  that  any  person  whose   deposition   shall  have  ^ho*are  abeent 
been  taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  may  in  certain 
travel,  and  if  also  it  be  proved  that  such  deposition  was  taken  f««e8  be  read 
in  the   presence  of  the  person  so  accused,  and  that  he  or  his  '°  *^*  *"^ 
council  or  attorney  had  a  full  opportunity  of  cross-examining  the 
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11  &  12  Vict. 
c.  42. 

A  dm 
of  JusUce, 


^fter  ezAmina- 
tioD  of  ibe 
aocased,  joatice 
to  read  depo- 
sitions taken 
against  him, 
and  caution 
him  as  to  any 
statement  he 
may  make ; 


and  inform  him 
that  he  has 
nothing  to  hope 
or  fear  from 
either  promise 
or  threat. 


Place  where 
examination 
taken  not  to  be 
deemed  an  open 
ooort,  and  no 
person  to  re- 
main withont 
consent. 


Power  to  jostioe 
to  bind  OTer  the 
prosecatoTi  and 
witnesses  by 
recognizance. 


witness,  then,  if  such  deposition  purport  to  be  signed  by  the  jus- 
tice by  or  before  whom  the  same  purports  to  have  been  taken,  it 
shall  be  lawful  to  read  such  deposition  as  evidence  in  such  prose- 
cution, without  further  proof  thereof,  unless  it  shall*  be  provided 
that  such  deposition  was  not  in  fact  signed  by  the  justice  pur- 
porting to  sign  the  same. 

XYIII.  And  be  it  enacted,  that  after  the  examination  of  all  the 
witnesses  on  the  part  of  the  prosecution  aforesaid,  shall  have  been 
completed,  the  justice  of  the  peace  or  one  of  the  justices  by  or  before 
whom  such  examination  shall  have  been  so  completed  as  aforesaid 
shall,  without  requiring  the  attendance  of  the  witnesses,  read  or 
cause  to  be  read  to  the  accused  the  depositions  taken  against  him, 
and  shall  say  to  him  these  words,  or  words  to  the  like  effect : 
"Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  charge  ?  you  are  not  obliged  to  say  anything  unless 
you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  you  upon  your  trial," 
and  whatever  the  prisoner  shaU  then  say  in  answer  thereto  shall  be 
taken  down  in  writing  (N.),  and  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or  justices,  and  kept  with  the  depositions 
of  the  witnesses,  and  shall  be  transmitted  with  them  as  hereinafter 
mentioned  ;  and  afterwards  upon  the  trial  of  the  said  accused 
person  the  same  may,  if  necessary,  be  given  in  evidence  against 
him,  without  further  proof  thereof,  unless  it  shall  be  proved  that 
the  justice  or  justices  purporting  to  sign  the  same  did  not  in  fact 
sign  the  same ;  provided  always,  that  the  said  justice  or  justices 
before  such  accused  person  shall  make  any  statement  shall  state 
to  him,  and  give  him  clearly  to  understand,  that  he  has  nothing  to 
hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  holden  out  to  him  to  induce  him  to 
make  any  admission  or  confession  of  his  guilt,  but  that  whatever 
he  shall  then  say  may  be  given  in  evidence  against  him  upon  his 
trial  notwithstanding  such  promise  or  thre&t :  provided  neverthe- 
less, that  nothing  herein  enacted  or  contained  shall  prevent  the 
prosecutor  in  any  case  from  giving  in  evidence  any  admission  or 
confession  or  other  statement  of  the  person  accused  or  charged, 
made  at  any  time,  which  by  law  would  be  admissible  as  evidence 
against  such  person. 

XIX.  And  be  it  declared  and  enacted,  that  the  room  or  building 
in  which  such  justice  or  justices  shall  take  such  examinations  and 
statement  as  aforesaid  shaU  not  be  deemed  an  open  court  for  that 
purpose  j  and  it  shall  be  lawAil  for  such  justice  or  justices,  in  his 
or  their  discretion,  to  order  that  no  person  shall  have  access  to 
or  be  or  remain  in  such  room  or  building  without  the  consent  or 
permission  of  such  justice  or  justices,  if  it  appear  to  him  or  them 
that  the  ends  of  justice  will  be  best  answered  by  so  doing. 

XX.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  justice  or 
justices  before  whom  any  such  witness  shall  be  examined  as  afore- 
said to  bind  by  recognisance  (0. 1.)  the  prosecutor  and  every  such 
witness  to  appear  at  the  next  Court  of  Oyer  and  Terminer  or  Gaol 
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Delivery,  or  Superior  Court  of  a  County  Palatine,  or  Court  of  General  n  &  12  Vict 
or  Quarter  Sessions  of  the  Peace,  at  which  the  accused  is  to  be        ^'^^- 
tried,  then  and  there  to  prosecute,  or  to  prosecute  and  give  evi-        ^^jj^^ 
dence,  or  to  give  evidence,  as  the  case  may  be,  against  the  party     of  Justice, 
accused,  which  said  recognizance  shall  particularly  specify  the  pro- 
fession,  art,  mystery,  or  trade  of  every  such  person  entering  into 
or  acknowledging  the  same,  together  with  his  Christian  and  sur- 
name, and  the  parish,  township,  or  place  of  his  residence,  and  if 
his  residence  be  in  a  city,  town,  or  borough,  the  recognizance  shall 
also  particularly  specify  the  name  of  the  street,  and  the  number 
(if  any)  of  the  house  in  which  he  resides,  and  whether  he  is  owner 
or  tenant  thereof  or  a  lodger  therein ;  and  the  said  recognizance 
being  duly  acknowledged  by  the  person  so  entering  into  the  same, 
shall  be  subscribed  by  the  justice  or  justices  before  whom'  the 
same  shall  be  acknowledged,. and  a  notice  (0.  2.)  thereof  signed 
by  the  said  justice  or  justices,  shall  at  the  same  time  be  given 
to  the  person  bound  thereby ;  and  the  several  recognizances  so  BeoognizAnoe, 
taken,  together  with  the  written  information  (if  any),  the  depo-  depositiona,  &c. 
sitions,  the  statement  of  the  accused,  and  the  recognizance  of  bail  mitted"©  the 
(if  any)  in  every  such  case  shall  be  delivered  by  the  said  justice  or  court  in  which 
justices,  or  he  or  they  shall  cause  the  same  to  be  delivered  to  the  JJ^YiIh*^  ^'  ^ 
proper  oflScer  of  the  court  in  which  the  said  trial  is  to  be  had,  before 
or  at  the  opening  of  the  said  court  on  the  first  day  of  the  sitting 
thereof,  or  as  such  other  time  as  the  judge,  recorder,  or  justice  who 
is  to  preside  in  such  court  at  the  said  trial  shall  order  and  appoint ; 
provided  always,  that  if  any  such  witness  shall  refuse  to  enter  into  Witnesses  re- 
or  acknowledge  such  recognizance  as  aforesaid  it  shall  be  lawful  ?"*°s  ^®  ^^^^ 
for  such  justice  or  justices  of  the  peace,  by  his  or  their  warrant  LanceTmiybe 
(P.  1.),  to  commit  him  to  the  common  gaol  or  house  of  correction  oommitted. 
for  the  county,  riding,,  division,  liberty,  city,  borough,  or  place  in 
which  the  accused  paurty  is  to  be  tried,  there  to  be  imprisoned  and 
safely  kept  until  after  the  trial  of  such  accused  party,  unless  in 
the  meantime  such  witness  shall  duly  enter  into  such  recognizance 
as  aforesaid  before  some  one  justice  of  *the  peace  for  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  in  which  such 
gaol  or  house  of  correction  shall  be  situate  :  provided  nevertheless, 
that  if  afterwards,  from  want  of  sufficient  evidence  in  that  behalf 
or  other  cause,  the  justice  or  justices  before  whom  such  accused 
party  shall  have  been  brought  shall  not  commit  him  or  hold  him 
to  bail  for  the  offence  with  which  he  is  charged,  it  shall  be  lawful 
for  such  justice  or  justices,  or  any  other  justice  or  justices  of  the 
same  county,  riding,  division,  liberty,  city,  borough,  or  place,  by 
his  or  their  order  (P.  2.)  in  that  behalf,  to  order  and  direct  the 
keeper  of  such  common  gaol  or  house  of  correction  where  such 
witness  shall  be  so  in  custody  to  discharge  him  from  the  same,  and  p^^^j.^^  •   ^• 
such  keeper  shall  thereupon  forthwith  discharge  him  accordingly,  to  remand  the 
XXI.  And  be  it  enacted,  that  if,  from  the  absence  of  witnesses,  »ocQ8ed  from 
or  from  any  other  reasonable  cause,  it  shall  become  necessary  or  n^^^^J^J^*' 
advisable  to  defer  the  examination  or  further  examination  of  the  eight  dajs,  hj 
witnesses  for  any  time,  it  shall  be  lawful  to  and  for  the  justice  Or  warrant. 
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1 1  &  1 2  Vict,  justices  before  whom  the  accused  shall  appear  or  be  brought^  by  his 
^  ^^-        or  their  Warrant  (Q.  1.),  from  time  to  time  to  remand  the  party 
Adn.        accused  for  such  time  as  by  such  justice  or  justices  in  their  discretion 
of  Justice,     shall  be  deemed  reasonable^  not  exceeding  eight  clear  days^  to  the 
common  gaol  or  house  of  correction^  or  other  prison,  lock-up  house, 
or  place  of  security  in  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  for  which  such  justice  or  justices  shall  then  be 
If  remand  be     acting ;  or  if  the  remand  be  for  a  time  not  exceeding  three  clear 
for  three  days    ^^ys  it  shall  be  lawful  for  such  justice  or  justices  verbally  to  order 
order.  ^  "       ^^^  Constable  or  other  person  in  whose  custody  such  party  accused 
may  then  be,  or  any  other  constable  or  person  to  be  named  by  the 
said  justice  or  justiceain  that  behalf,  to  continue  or  keep  such 
party  accused  in  his  custody,  and  to  bring  him  before  the  same  or 
such  other  justice  or  justices  as  shall  be  there  acting  at  the  time 
appointed  for  continuing  such  examination  :  provided  always  that 
any  such  justice  or  justices  may  order  such  accused  party  to  be 
brought  before  him  or  them,  or  before  any  other  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  division,  liberty,  city, 
borough,  or  place,  at  any  time  before  the  expiration  of  the  time 
for  which  such  accused  party  shall  be  so  remanded,  and  the  gaoler 
or  oflScer  in  whose  custody  he  shall  then  be  shall  duly  obey  such 
Party  accased    order :  provided  also,  that,  instead  of  detaining  the  accused  party 
ted^t^  *1™'^   ^^  custody  during  the  period  for  which  he  shall  be  so  remanded, 
the  examination  ^^J  ^nc  justice  of  the  peace  before  whom  such  accused  party  shall 
being adjonnied.  SO  appear  or  be  brought  Eis  aforesaid  may  discharge  him,  upon  his 
entering  into  a  recognizance  (Q.  2.  3.),  with  or  without  a  surety 
or  sureties,  at  the  discretion  of  such  justice,  conditioned  for  his 
appearance  at  the  time  and  place  appointed  for  the  continuance  of 
If  party  does      such  examination;  and  if  such  accused  party  shall  not  afterwards 
not  appear  npon  appear  at  the  time  and  place  mentioned  in  such  recognizance,  then 
justSBmay**     ^^®  ^^  justicc,  or  any  other  justice  of  the  peace  who  may  then 
trnnamit  the      and  there  be  present,  upon  certifying  (Q.  4.)  on  the  back  of  the 
*f™k  *?  ^!i*       recognizance  the  non-appearance  of  such  accused  party,  may  trans- 
p^ggg^  mit  such  recognizance  to  the  clerk  of  the  peace  of  the  county, 

riding,  division,  liberty,  city,  borough,  or  place  within  which  such 
recognizance  shall  have  been  taken,  to  be  proceeded  upon  in  like 
manner   as   other  recognizances,   and  such   certificate    shall  be 
deemed  sufficient  prima  facie  evidence  of  such  nonappearance  of 
the  said  accused  party. 
If  a  person  be        XXII.  And  whereas  it  often  happens  that  a  person  is  charged 
apprehended  in  before  a  justice  of  the  peace  with  an  ofiFence  alleged  to  have  been 
chargTof  an"    Committed  in  another  tjounty  or  place  than  that  in  which  such 
offence  com-      person  has  been  apprehended  or  in  which  such  justice  has  juris- 
"*"h*^  \         diction,  and  it  is  necessary  to  make  provision  as  to  the  manner 
be  Mamined°in^  ^^  taking  the  examinations  of  the  witnesses,  and  of  committing  the 
the  former ;      party  accused,  or  admitting  him  to  bail,  in  such  a  case ;  be  it 
therefore  enacted,  that  whenever  a  person  shall  appear  or  shall  be 
brought  before  a  justice  or  justices  of  the  peace  in  the  county, 
riding,   division,  liberty,  city,  borough,  or  place  wherein   such 
justice  or  justices  shall  have  jurisdiction,  charged  with  an  offence 
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alleged  to  have  been  committed  by  bim  in  any  county  or  place  n  &  12  Vict, 
within  England  or  Wales  wherein  such  justice  or  justices  shall      ^  ^'^^- 
not  have  jurisdiction,  it  shall  be  lawful  for  such  justice  or  justices        ^,/^ 
and  he  and  they  are  hereby  required  to  examine  such  witnesses,     0/ Justice. 

and  receive  such  evidence  in  proof  of  such  charge  as  shall  be  pro-        

duced  before  him  or  them,  within  his  or  their  jurisdiction ;  and  and  if  evideDce 
if  in  his  or  their  opinion  such  testimony  and  evidence  shall  be  ^  deemed 
suflScient  proof  of  the  charge  made  against  such  accused  party,  ^  committed 
such  justice  or  justices  shall  thereupon  commit  him  to  the  common  to  prisoD. 
gaol  or  house  of  correction  for  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  where  the  oflTence  is  alleged  to  have  been 
committed,  or  shall  admit  him  to  bail,  as  hereinafter  mentioned, 
and  shall  bind  over  the  prosecutor  (if  he  have  appeared  before  him 
or  them)  and  the  witnesses  by  recognizance  accordingly,  as  is 
hereinbefore  mentioned ;  but  if  such  testimony  and  evidence  shall  if  insafficient 
not  in  the  opinion  of  such  justice  or  justices  be  sufficient  to  put  *»  ^  brought 
the  accused  party  upon  his  trial  for  the  offence  with  which  he  is  wiw  kohe 
so  charged,  then  such  justice  or  justices  shall  bind  over  such  utter  ooonty. 
witnesses  as  he  shall  have  examined,  by  recognizance,  to  give 
evidence,  as  hereinbefore  is  mentioned,  and  such  justice  or  justices 
shall,  by  warrant  (B.  1.)  under  his  or  their  hand  and  seal  or  hands 
and  seals,  order  such  accused  party  to  be  taken  before  some  justice 
or  justices  of  the  peace  in  and  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  where  and  near  unto  the  place 
where  the  offence  is  alleged  to  have  been  committed,  and  shall  at 
the  same  time  deliver  the  information  and  complaint,  and  also  the 
depositions  and  recognizances  so  taken  by  Mm  or  them,  to  the 
constable  who  shall  have  the  execution  of  such  last-mentioned 
warrant,  to  be  by  him  delivered  to  the  justice  or  justices  before 
whom  he  shall  take  the  accused  in  obedience  to  the  said  warrant, 
and  which  said  depositions  and  recognizances  shall  be  deemed  to 
be  taken  in  the  case,  and  shall  be  treated  to  all  intents  and 
purposes  as  if  they  had  been  taken  by  or  before  the  said  last- 
mentioned  justice  or  justices,  and  shall,  together  with  such  depo- 
sitions and  recognizances  as  such  last-mentioned  justice  or  justices 
shall  take  in  the  matter  of  such  charge  against  the  said  accused 
party  be  transmitted  to  the  clerk  of  the  court  where  the  said  accused 
party  is  to  be  tried,  in  the  manner  and  at  the  time  hereinbefore 
mentioned,  if  such  accused  party  shall  be  committed  for  trial  upon 
the  said  charge,  or  shall  be  admitted  to  bail ;  and  in  case  such  As  to  payment 
accused  party  shall  be  taken  before  the  justice  or  justices  last  ®^  «p«n»«  of 
aforesaid  by  virtue  of  the  said  last-mentioned  warrant,  the  con-  ^J[2diDto  the 
stable  or  other  person  or  persons  to  whom  the  said  warrant  shall  proper  ooonty, 
have  been  directed,  and  who  shall  have  conveyed  such  accused  ^ 
pflrty  before  such   last-mentioned  justice   or  justices,  shall  be 
entitled  to  be  paid  his  costs  and  expenses  of  conveying  the  said 
accused  party  before  the  said  justice  or  justices ;  and  upon  the 
said  constable  or  other  person  producing  the  said  accused  party 
before  such  justice  or  justices,  and  delivering  him  into  the  custody 
of  such  person  as  the  said  instice  or  justices  shall  direct  or  name 
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11  &  12  Vict,  in  thai;  behalf^  and  apon  the  said  constable  delivering  to  the  said 
^  ^''       justice  or  justices  the  warrant,  information  (if  any),  depositions, 
Adm,        and  recognizances  aforesaid,  and  proving  by  oath  the  handwriting 
0/ Justice,     of  the  justice  or  justices  who  shall  have  subscribed  the  same,  such 
justice  or  justices  to  whom  the  said  accused  party  is  so  produced 
shall  thereupon  forthwith  ascertain  the  sum  which  ought  to  be 
paid  to  such  constable  or  other  person  for  conveying  such  accused 
party  and  taking  him  before  such  justice  or  justices,  as  also  his 
reasonable  costs  and  expenses  of  returning,  and  thereupon  such 
justice  or  justices  shall  make  an  order  (R.  2.)  upon  the  treasurer 
of  the  county,  riding,  division,  or  liberty,  city,  borough,  or  place, 
or  if  such  city,  borough,  or  place  shall  be  contributory  to  the 
county  rate  of  any  county,  riding,  division,  or  liberty,  then  upon 
the  treasurer  of  such  county,  riding,  division,  or  liberty  respectively 
to  which  it  is  contributory,  for  payment  to  such  constable  or  other 
person  of  the  sum  so  ascertained  to  be  pc^able  to  him  in  that 
behalf,  and  the  said  treasurer,  upon  such  order  being  produced  to 
him,  shall  pay  the  amount  to  the  said  constable  or  other  person  pro- 
ducing the  same,  or  to  any  person  who  shall  present  the  same  to  him 
for  payment:  provided  always,  that  if  such  last-mentioned  justice  or 
justices  shall  not  think  the  evidence  against  such  accused  party  suf- 
ficient to  put  him  upon  his  trial,  and  shall  discharge  him  without 
holding  himtobail,every  suchrecognizancesotakenby  the  said  first- 
mentioned  justice  or  justices  as  aforesaid  shall  be  null  and  void. 
Power  to  jnstioe      XXIII.  And  be  it  enacted,  that  where  any  person  shall  appear  or 
to  admit  to  b^  ]jq  brought  before  a  justice  of  the  peace  charged  with  any  felony,  or 
Sit?  felony'and  ^^^  ^^7  assault  witn  intent  to  commit  any  felony,  or  with  any  at- 
oertain  misde-    tempt  to  commit  any  felony,  or  with  obtaining  or  attempting  to  obtain 
meanors.  property  by  false  pretences,  or  with  a  misdemeanor  in  receiving  pro- 

perty stolen  or  obtained  by  false  pretences,  or  with  perjury  or  sub- 
ornation of  perjury,  or  with  concealing  the  birth  of  a  chUd  by  secret 
burying  or  otherwise,  or  with  wilful  or  indecent  exposure  of  the  per- 
son, or  with  riot,  or  with  assault  in  pursuance  of  a  conspiracy  to  raise 
wages,  or  assault  uponapeace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  his  aid,  or  with  neglect  or  breach  of  duty, 
as  a  peace  officer,  or  with  any  misdemeanor  for  the  prosecution  of 
which  the  costs  may  be  allowed  out  of  the  county  rate,  such  justice 
of  the  peace  may,  in  his  discretion,  admit  such  person  to  bail,  upon 
his  procuring  and  producing  such  surety  or  sureties  as  in  the 
opinion  of  such  justice  will  be  sufficient  to  ensure  the  appearance 
of  such  accused  person  at  the  time  and  place  when  and  where  he 
is  to  be  tried  for  such  offence ;  and  thereupon  such  justice  shall 
take  the  recognizance  (S.  1.  2.)  of  the  said  accused  person  and  his 
surety  or  sureties,  conditioned  for  the  appearance  of  such  accused 
person  at  the  time  and  place  of  trial,  and  that  he  will  then  sur- 
render and  take  his  trial,  and  not  depart  the  court  without  leave; 
Jostices  may  and  in  all  cases  where  a  person  charged  with  any  indictable  offence 
admit  to  bail  in  shall  be  Committed  to  prison  to  take  his  trial  for  the  same,  it  shall 
afUr^comn^  be  lawful,  at  any  time  afterwards,  and  before  the  first  day  of  the 
ment  for  trial,    sitting  or  sessiou  at  which  he  is  to  be  tried,  or  before  the  day  to 
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which  saoh  sitting  or  session  may  be  adjonmed^  for  the  justice  or  ii  &  12  Vict, 
justices  of  the  peace  who  shall  have  signed  the  warrant  for  his       °-*^* 
commitment,  in  his  or  their  discretion^  to  admit  such  accused        ^^ 
person  to  bail  in  manner  aforesaid ;  or  if  such  committing  justice     <^  Juatioe. 
or  justices  shall  be  of  opinion  that  for  any  of  the  oflFences  herein- 
before  mentioned  the  said  accused  person  ought  to  be  admitted  to 
bail,  he  or  they  shall  in  such  cases,  and  in  all  other  cases  of  mis- 
demeanors, certify  (S.  3.)  on  the  back  of  the  warrant  of  commit- 
ment his  or  their  consent  to  such  accused  party  being  bailed, 
stating  also  the  amount  of  bail  which  ought  to  be  required,  it  shall 
be  lawful  for  any  justice  of  the  peace,  attending  or  being  at  the 
gaol  or  prison  where  such  accused  party  shall  be  in  custody,  on 
production  of  such  certificate,  to  admit  such  accused  person  to  bail 
in  manner  aforesaid ;  or  if  it  shall  be  inconvenient  for  the  surety 
or  sureties  in  such  a  case  to  attend  at  such  gaol  or  prison  to  join 
with  such  accused  person  in  the  recognizance  of  bail,  then  such 
committing  justice  or  justices  may  make  a  duplicate  of  such  cer- 
tificate (S.  4.)  as  aforesaid,  and  upon  the  same  being  produced  to 
any  justice  of  the  peace  for  the  same  county,  ridings  division, 
liberty,  city,  borough,  or  place^  it  shall  be  lawful  for  such  last- 
mentioned  justice  to  take  the  recognizance  of  the  surety  or  sureties 
in  conformity  with  such  certificate,  and  upon  such  recognizance 
being  transmitted  to  the  keeper  of  such  gaol  or  prison,  and  pro- 
duced together  with  the  certificate  on  the  warrant  of  commitment 
as  aforesaid  to  any  justice  of  the  peace  attending  or  being  at  such 
gaol  or  prison,  it  shall  be  lawful  for  such  last-mentioned  justice 
thereupon  to  take  the  recognizance  of  such  accused  party,  and 
to  order  him  to  be  discharged  out  of  custody  as  to  that  commit- 
ment, as  hereinafter  mentioned ;  and  where  any  person  shall  be  Jostice  may 
charged  before  any  justice  of  the  peace  with  any  indictable  mis-  »dm>ttobail 
demeanor  other  than  those  hereinbefore  mentioned,  such  justice,  S^th^other"** 
after  taking  the  examinations  in  writing  as  aforesaid,  instead  of  miademeanon. 
committing  him  to  prison  for  such  ofience,  shall  admit  him  to  bail 
in  manner  aforesaid,  or  if  he  have  been  committed  to  prison,  and 
shall  apply  to  any  one  of  the  visiting  justices  of  such  prison,  or  to 
any  other  justice  of  the  peace  for  the  same  county,  ridrag,  division^ 
liberty^  city^  borough^  or  place^  before  the  first  day  of  tiie  sitting 
or  session  at  which  he  is  to  be  tried^  or  before  the  day  to  which 
such  sitting  or  session  may  be  adjourned,  to  be  admitted  to  bail, 
such  justice  shall  accordingly  admit  him  to  bail  in  manner  afore- 
said ;  and  in  all  cases  where  such  accused  person  in  custody  shall  CerUin  recog- 
be  admitted  to  bail  by  a  justice  of  the  peace  other  than  the  com-  oi*«»<».  '<>  *>«  • 
mitting  justice  or  justices  as  aforesaid,  such  justice  of  the  peace  eo'^^uine 
so  admitting  him  to  bail  shall  forthwith  transmit  the  recognizance  justices. 
or  recognizances  of  bail  to  the  committing  justice  or  justices^  or 
one  of  them,  to  be  by  him  or  them  transmitted,  with  the  examin- 
ations^ to  the  proper  officer  :  provided  nevertheless^  that  no  justice  No  bail  in  oases 
or  justices  of  the  peace  shall  admit  any  person  to  bail  for  treason,  ^  ^JJ^" V^'*' 
nqr  shall  such  person  be  admitted  to  bail,  except  by  order  of  one  secretary  of 
of  Her  Majesty's  Secretaries  of  State^  or  by  Her  Majesty^s  Court  state,  &o. 
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11  &  12  Vick.  of  Queen's  Bench  at  Westminster,  or  a  judge  thereof  in  vacation: 
^'  ^^'        provided  also,  that  when,  in  cases  of  misdemeanor,  the  defendant 
A  dm.        shall  be  entitled  to  a  traverse  at  the  next  assizes  or  quarter 
of  Justice,     sessions,  and  shall  not  be  bound  to  take  his  trial  until  the  second 
Wherrdefen-    ^^^^^^^  ^^  sessions,  in  ovory  such  case  the  recognizance  (S.  1.)  of 
dant  entitled  to  1>^1  shall  be  Conditioned  that  he  shall  appear  and  plead  at  the  next 
traverse.  assizes  Or  sessions,  and  then  traverse  the  indictment,  and  that  he 

shall  surrender  and  take  his  trial  at  such  second  assizes  or  sessions, 
unless  such  accused  partj  shall,  before  he  enter  into  such  recog- 
nizance, choose  and  consent  to  take  his  trial  at  such  first  assizes  or 
sessions,  in  which  case  the  recognizance  may  be  in  the  ordinary 
form  hereinbefore  mentioned. 
When  justice         XXIV.  And  be  it  enacted,  that  in  all  cases  where  a  justice  or  jus- 
***  b^^i  "r^®'^^"  *^c®s  of  the  peace  shall  admit  to  bail  any  person  who  shall  then  be  in 
commitmen^t  a   ^^J  prison  charged  with  the  offence  for  which  he  shall  be  so  ad- 
writ  of  deliver-  mitted  to  bail,  such  justice  or  justices  shall  send  to  or  cause  to  be 
ance  shall  be     lodged  with  the  keeper  of  such  prison  a  warrant  of  deliverance 
notdetainSfor  (^*  ^')  ^i^^er  his  or  their  hand  and  seal  or  hands  and  seals,  requir- 
anj  other         ing  the  Said  keeper  to  discharge  the  person  so  admitted  to  bail,  if 
offence.  }^q  \)q  detained  for  no  other  offence,  and  upon  such  warrant  of 

deliverance  being  delivered  to  or  lodged  with  such  keeper  he  shall 
forthwith  obey  the  same. 
If,  after  hearing      XXY.  And  be  it  enacted,  that  when  all  the  evidence  offered  upon 
evidence  against  the  part  of  the  prosocution  against  the  accused  party  shall  have  been 
is  not^tlfought  l*®a^<i>  if  ^^^  justice  or  justices  of  the  peace  then  present  shall  be  of 
sufficient  to       Opinion  that  it  is  not  sufficient  to  put  such  accused  party  upon  his 
warrant  com-    ^rial  for  any  indictable  offence,  such  justice  or  justices  shall  forth- 
be  discharged*   ^^^  Order  such  accusod  party,  if  in  custody,  to  be  discharged  as  to 
but  if  evidence  *^®  information  then  under  inquiry ;  but  if  in  the  opinion  of  such 
considered  suf-  justico  or  justicos,  such  evidence  is  sufficient  to  put  the  accused 
ficient,  justice    party  upou  his  trial  for  an  indictable  offence,  or  if  the  evidence 
rant/ommu'the  g^^^^  ^^^8®  *  strong  or  probable  presumption  of  the  guilt  of  such 
accused  for  trial,  accusod  party,  then  such  justice  or  justices  shall,  by  his  or  their 
warrant  (T.  1.),  commit  him  to  the  common  gaol  or  house  of  cor- 
rection for  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  to  which  by  law  he  may  now  be  committed,  or  in  the  case  of 
an  indictable  offence  committed  on  the  high  seas,  or  on  land  beyond 
the  sea,  to  the  common  gaol  of  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  within  which  such  justice  or  justices  shall 
have  jurisdiction,  to  be  there  safely  kept  until  he  shall  be  thence 
delivered  by  due  course  of  law,  or  admit  him  to  bail  as  herein- 
before mentioned. 
Regulations  for       XXVI.  And  be  it  enacted,  that  the  constable  or  any  of  the  con- 
convejing  pri-   gtablos  or  Other  persons  to  whom  the  said  warrant  of  commitment 
soners  to  gao .   gj^j^jj  ^ye  directed  shall  convey  such  accused  person  therein  named  or 
described  to  the  gaol  or  other  person  mentioned  in  such  warrant,  and 
there  deliver  him,  together  with  such  warrant,  to  the  gaoler,  keeper, 
or  governor  of  such  gaol  or  prison,  who  shall  thereupon  give  such 
constable  or  other  person  so  delivering  such  prisoner  into  his  cus- 
tody a  receipt  (T.  2.)  for  such  prisoner,  setting  forth  the  state  and 


(Condition  in  which  such  prisoner  was  when  he  was  delivered  into  ii  &  12  Viot. 
the  custody  of  such  gaoler,  keeper,  or  governor ;  and  in  all  cases       ^-  ^^' 
where  such  constable  or  other  person  shall  be  entitled  to  his  costs        ^^^^ 
or  expenses  for  conveying  such  person  to  such  prison  as  aforesaid  it     o/JtuOee. 
shall  be  lawful  for  the  justice  or  justices  who  shall  have  committed  ' 

the  accused  party,  or  for  any  justice  of  the  peace  in  and  for  the  said  „f  cosu  oouvey- 
county,  riding,  division,  or  other  place  of  exclusive  jurisdiction  ing  priaoners  to 
wherein  the  offence  is  alleged  in  the  said  warrant  to  have  been  ?"«>"• 
committed,  to  ascertain  the  sum  which  ought  to  be  paid  to  such 
constable  or  other  person  for  conveying  such  prisoner  to  such  gaol 
or  prison,  and  also  the  sum  which  should  reasonably  be  allowed  him 
for  his  expenses  in  returning,  and  thereupon  such  justice  shall  make 
an  order  (T.  2)  upon  the  treasurer  of  such  county,  riding,  division, 
liberty,  or  place  of  exclusive  jurisdiction,  or  if  such  place  of  exclu- 
sive jurisdiction  shall  be  contributory  to  the  county  rate  of  any 
county,  riding,  or  division,  then  upon  the  treasurer  of  such  county, 
riding,  or  division  respectively,  or,  in  the  county  of  Middlesex, 
upon  the  overseers  of  the  poor  of  the  parish  or  place  within  which 
the  offence  is  alleged  to  have  been  committed,  for  payment  to  such 
constable  or  other  person  of  the  sums  so  ascertained  to  be  payable 
to  him  in  that  behalf;  and  the  said  treasurer  or  overseers,  upon 
such  order  being  produced  to  him  or  them  respectively,  shall  pay 
the  amount  thereof  to  such  constable  or  other  person  producing  the 
same,  or  to  any  person  who  shall  present  the  same  to  him  or  them 
for  payment :  provided,  nevertheless,  that  if  it  shall  appear  to  the 
justice  or  justices  by  whom  any  such  warrant  of  commitment  against 
such  prisoner  shall  be  granted  as  aforesaid  that  such  prisoner  hath 
money  sufficient  to  pay  the  expenses,  or  some  part  thereof,  of  con- 
veying him  to  such  gaol  or  prison,  it  shall  be  lawful  for  such  justice 
or  justices,  in  his  or  their  discretion,  to  order  such  money  or  a 
sufficient  part  thereof  to  be  applied  to  such  purpose. 

XXYII.  And  be  it  enacted,  that  atany  time  after  all  the  examina-  After  examina- 
ations  aforesaid  shall  have  been  completed,  and  before  the  first  day  *\®'J?/^  J®°J" 
of  the  assizes  or  sessions  or  other  first  sitting  of  the  court  at  which  ^^^  entitled  to 
any  person  so  committed  to  prison  or  admitted  to  bail  as  aforesaid  copies  of  the 
is  to  be  tried,  such  person  may  require  and  shall  be  entitled  to  have,  <J«pott^on«- 
of  and  from  the  officer  or  person  having  the  custody  of  the  same, 
copies  of  the  depositions  on  which  he  shaU  have  been  committed  or 
bailed,  on  pavment  of  a  reasonable  sum  for  the  same,  not  exceeding 
at  the  rate  of  three  half-pence  for  each  folio  of  ninety  words. 

XXV  III.  And  be  it  enacted,  that  the  several  forms  in  the  sche-  Forms  in 
dule  to  this  act  contained,  or  forms  to  the  same  or  the  like  effect,  J^^^^^^u^ 
shall  be  deemed  good,  valid,  and  sufficient  in  law. 

XXIX.  And  be  it  enacted,  that  any  one  of  the  magistrates  ap-  Metropolittn 
pointed  or  hereafter  to  be  appointed  to  act  at  any  of  the  police  ?!}j?!^f**" 
courts  of  the  metropolis,  and  sitting  at  a  police  court  within  the  stipendiary 
Metropolitan   Police  District,  and   every  stipendiary  magistrate  magistrates  in 
appointed  or  to  be  appointed  for  any  other  city,  town,  liberty,  °^*'  P^*?*^ 
borough,  or  place,  and  sitting  at  a  police  court  or  other  place  ap-  ™*^  *^     ^°^' , 
pointed  in  that  behalf,  shall  have  full  power  to  do  alone  whatso- 
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11  &  12  Vict,  ever  is  authorised  bj  this  act  to  be  done  by  any  one  or  more 
^'  ^^'       justice  or  justices  of  the  peace ;  and  that  the  several  forms  in  the 
^^^       *  schedule  to  this  act  contained  may  be  varied^  so  far  as  it  may  be 
o/jtuiicr.     necessary  to  render  them  applicable  to  the  police  courts  aforesaid^ 
or  to  the  court  or  other  place  of  sitting  of  such  stipendiary  magis- 
trate ;  and  that  nothing  in  this  act  contained  shall  alter  or  affect 
in  any  manner  whatsoever  any  of  the  powers,  provisions,  or  enact- 
ments contained  in  an  act  passed  in  the  tenth  year  of  the  rei^  of 
Nothiog  to       His  late  Majesty  King  George  the  Fourth,  intituled  An  Ad  for 
affect  powers,    improving  the  Police  in  and  near  the  Metropolis,  or  in  an  act  passed 
in^io^e^.*  4*^   in  the  third  year  of  the  reign  of  Her  present  Majesty,  intituled 
c.  44 ;  2  &  3    An  Act  for  further  improving  the  Police  in  and  near  the  Metropolis , 
Vict.  c.  47;       or  in  an  act  passed  in  the  same  year  of  the  reign  of  Her  present 
a7iMr3&4  ^^JQsty*  intituled  An  Act  for  regulating  the  Police  Courts  in  the 
Vict/ 84.  Metropolis,  or  in  an  act  passed  in  the  fourth  year  of  the  reign  of 

Her  present  Majesty,   intituled  An   Act  for   better  defining  the 
Powers  of  Justices  within  the  Metropolita/n  Police  District, 
The  Lord  XXX.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord 

aldcnnarof"^   Mayor  of  the  City  of  London,  or  for  any  alderman  of  the  said  city 
London,  may     for  the  time  being,  sitting  at  the  Mansion  House  or  Guildhall 
act  alone.         justice  rooms  in  the  said  city,  to  do  alone  any  act,  at  either  of  the 
said  justice  rooms,  which  by  any  law  now  in  force,  or  by  any  law 
not  containing  an  express  enactment  to  the  contrary  hereafter  to 
be  made,  is  or  shall  be  directed  to  be  done  by  more  than  one 
Nothing  to       justice  j  and  that  nothing  in  this  act  contained  shall  alter  or  aSect 
affect  power,     j^  ^^y  manner  whatsoever  any  of  the  powers,  provisions,  or  enact- 

cKG    contained  *f  ±.  *  x  * 

in  2  &  3  Vict,   ^^^ts  contained  in  an  act  passed  in  the  third  year  of  the  reign  of 
c.  94.  Her  present  Majesty,  entitled  An  Act  for  regulating  the  Police  in 

the  City  of  London, 
Chief  Mauris-  XXXI.  And  be  it  enacted,  that  the  chief  magistrate  of  the  me- 
toate  of  Bow-  tropolitau  police  court  at  Bow-street  for  the  time  being  shall  be  a 
justice"?©?  °  *  justice  of  the  peace  of  and  for  the  county  of  Berks,  if  his  name  be 
Berks,  without  inserted  in  the  commission  of  the  peace  for  that  county,  without 
qualification,     possessing  the   qualification  by  estate  required  by  law  in  that 

behalf,  and  without  taking  any  oath  of  qucJification. 
Act  to  extend  XXXII.  And  be  it  enacted,  that  the  town  of  Berwick-upon- 
to  Berwick-  Tweed  shall  be  deemed  to  be  within  England  for  all  the  purposes  of 
hut  not^  '  ^^  ^^^>  ^^^  nothing  in  this  act  shall  be  deemed  or  taken  to  extend 
Scotland,  Ire-  to  Scotland  or  Ireland,  or  to  the  Isles  of  Man,  Jersey,  or  Guernsey, 
^"°t*  ^**"  ®^^®  *^^  except  the  several  provisions  respectively  hereinbefore 
backing  of  contained  respecting  the  backing  of  warrants,  and  also  nothing  in 
warrants.         this  act  shall  be  deemed  to  alter  or  affect  the  jurisdiction  or  practice 

of  Her  Majesty's  Court  of  Queen's  Bench. 
Oommencement      XXXIII.  ^d  be  it  enacted,  that  this  act  shall  commence  and 
of  Act.  date  effect  on  the  second  day  of  October  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forty*eight. 
mMwm^t  of        XXXIV.  And  be  it  enacted,  that  the  following  statutes  and  parts 
this  act  the       of  Statutes  shall  from  and  after  the  day  on  which  this  act  shall  com- 
foilowingacts    mence  and  take  effect  be  and  the  same  are  hereby  repealed;  (that 
I^P*^^     is  to  say,)  a  certain  act  of  Parliament  made  and  passed  in  the 
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tkirteenth  year  of  the  reign  of  His  late  Majesty  King  George  n  &  12  Vict 
the  Third,  intituled  An  Act  for  the  more  effectual  Escecution  of       ^^' 
Criminal  Laws  m  the  two  pa/rts  of  the  United  Kingdom  ;  and  a  cer-        ^dm. 
tain  other  act  made  and  passed  in  the  twenty-eighth  year  of  the     o/JuMtice, 
reign  of  his  said  late  Majesty  King  George  the  Third,  intituled  ^^  q^TT 
An  Act  to  enable  Justices  of  the  Peace  to  a/it  as  such  in  certain  Oases  c  31.      ' 
out  of  tlie  Limits  of  the  Counties  in  which  they  actually  are;  and  so  28  Geo.  3, 
mucn  of  a  certain  other  act  made  and  passed  in  the  foriy-fourth  0. 49. 
year  of  the  reign  of  his  said  Majesty  King  George  the  Third, 
intituled  An  Act  to  render  more  easy  the  apprehendina  and  bring-  44  q^o.  s, 
ing  to  trial  Offenders  escaping  from  one  paH  of  the  United  Kingdom  0. 92. 
to  the  other,  and  also  from  one  County  to  another,  as  relates  to  the 
apprehension  of  offenders  escaping  from  Ireland  into  England,  or 
from  England  into  Ireland,  and  to  the  backing  of  warrants  against 
such  offenders ;  and  so  much  of  a  certain  other  act  made  and  passed 
in  the  forty-fifth   year  of  the  reign  of   his  said  Majesty  King 
George  the  Third,  intituled  An  Act  to  amend  two  Acts  of  the  thir-  45  Geo.  3, 
teenth  and  forty-fourth  years  of  His  present  Majesty,  for  the  more  c-  92. 
effectual  Execution  of  the  Criminal  Laws,  and  rrwre  ea^  appre- 
hending a/nd  bringing  to  Trial  Offenders  escaping  from  one  part  of 
the  United  Kingdom  to  tlie  other,  and  from  one  Oount/y  to  am^ther, 
as  relates  to  the  bailing  of  Offenders  escaping  from  Ireland  into 
England,  or  from  Engkmd  into  Ireland ;  and  also  a  certain  other 
act  made  and  passed  in  the  fifty-fourth  year  of  the  reign  of  His 
said  late  Majesty  King  George  the  Third,  intituled  An  Act  for  54  Geo.  3, 
the  more  easy  apprehending  and  frying  of  Offenders  escaping  from  «•  1^6. 
one  part  of  the  United  Kingdom  to  the  other  ;  and  also  a  certain 
other  act  made  and  passed  in  the  first  year  of  the  reign  of  His  late 
Majesty  King  George  the  Fourth,  intituled  An  Act  to  a/mend  am  &2  Geo.  4, 
Act  made  in  the  twenty -eighth  Yea/r  of  the  reign  of  King  Oeorge  the  ®-  ^3* 
Third,  intituled  "  An  Act  to  enable  Justices  of  the  Peace  to  act  as 
such  in  certain  Cases  out  of  the  Limits  of  the  Counties  in  which 
they  actually  are  /^   and  so  much  of  a  certain  other  act  made  and 
passed  in  the  third  year 'of  the  reign  of  His  said  late  Majesty 
King  George  the  Fourth,  intituled  An  Act  for  the  more  speedy  s  Geo.  4,  c.  46. 
Return  and  levying  of  Fines,  Penalties,  and  Forfeitures,  and  Recogni- 
zances estreated,  as  relates  to  the  form  of  recognizances,  and  to  the 
notice  to  be  given  to  persons  acknowledging  the  same ;  and  so 
much  of  a  certain  other  act  made  and  passed  in  the  seventh  year 
of  the  reign  of  His  said  late  Majesty  King  George  the  Fourth, 
intituled  An  Act  to  enable  Commissioners  for  trying  Offences  upon  7  Geo.  4,  c  S8. 
the  Sea,  and  Justices  of  the  Peace,  to  take  examinations  touching 
such  Offences,   and   to   commit  to   safe    Custody'  Persons  cha/rged 
therewith,  as  relates  to  the  taking  of  such  examinations,  and  the 
commitment  of  persons  so  charged,  by  justices  of  the  peace ;  and 
so  much  of  a  certain  other  act  made  and  passed  in  the  said  seventh 
year  of  the  reign  of  His   said  late  Majesty  King  George  the 
Fourth,   intituled  An  Act  for   improving   the  Administration   of  7  Geo.  4,  c  64. 
Criminal  Justice  in  England,  as  relates  to  the  taking  of  bail  in 
cases  of  felony,  and  to  tho  taking  of  the  examinations  and  infor- 
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11  &  12  Viet  mations  against  persons  charged  with  felonies  and  misdemeanorSj 
*^2-       and  binding  persons  by  recognizance  to  prosecute  or  give  evidence; 
^^„,        and  so  much  of  a  certain  act  made  and  passed  in  the  sixth  year  of 
o/Jtufice.     the  reign  of  His  late  Majesty  King  William  the  Fourth^  intituled 
.  7^.  .    -A^n  Act  for  preventing  the  vexaOous  Removal  of  Indictments  into  the 
0. 38.  *   Court  (jf  King's  Bench,  cmdfor  extending  the  Provisums  of  an  Act  of 

the  Fifth  Year  of  King  WiUiam  amd  Queen  Mary,  for  Preventing 
Dela/ys  at  the  Quarter  Sessions  of  the  Peace,  to  other  Indictments, 
and  for  extending  the  Provisions  of  an  Act  of  the  Seventh  Year  of 
King  Oeorge  the  Fov/rth  as  to  taking  Badl  vn  Oases  of  Felony  as 
relates  to  the  taking  of  bail  in  case  of  felony  j  and  so  much  of  a  certain 
other  act  made  and  passed  in  the  seventh  year  of  the  reign  of 
6  &  7  Will.  4,  His  said  late  Majesty  King  William  the  Fourth^  intituled  An  Act 
c  114.  yjjy  enabling  persons  indicted  for  Felony  to  make  their  Defence  by 

Ooundl  or  Attorney,  as  relates  to  the  right  of  parties  charged  with 
offences  to  have  copies  of  the  depositions  or  examinations  against 
them ;  and  all  other  act  or  acts  or  parts  of  acts  which  are  incon- 
sistent with  the  provisions  of  this  act;  save  and  except  so  much 
of  the  said  several  acts  as  repeal  any  other  act  or  part  of  acts^  and 
also  except  as  to  proceedings  now  pending  to  which  the  same  or 
any  of  them  are  applicable. 
Act  maj  be  XXXY .  And  be  it  enacted^  that  this  act  may  be  amended  or  re- 

amended,  Ac,    pealed  by  any  act  to  be  passed  in  the  present  session  of  Parliament. 
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No.  L 

Indictment  under  the!  ^S  Vict.  c.  112,  /or  attempting  to  traffic  in  Seamen*s 

Register  Tickets. 

(^ENTBAL  Criminal  Court,)       The  jurors   for  our  Lady  the  Queen     Precedents. 
J  to  wit.  \  upon  their  oath  present,  that  heretofore         

and  after  the  passing  of  an  act  passed  in  the  8th  year  of  our  Sovereign  .  ,.^^' 
Lady  Queen  Victoria,  intituled  An  Act  to  amend  and  consolidate  the  Laws  ^^^^  the  7 &8 
7'elating   to  Merchant   Seamen,  and  for  keeping  a  Register  of  5cawc«;  Vict,  c  112, 
and  after  the  first  day  of  January  in  the  year  of  our  Lord  1845,  to  wit,  for  attempting 
on  the  14th  day  of  January,  in  the  year  of  our  Lord  1848,  to  wit,  at  the*  ^  ^^^^ '»" 
Custom  House  of  the  Out-port  of  Bochester,  to  wit,  at  the  parish  of  ^i^^  tickets. 
Woolwich,  in  the  county  of  Kent,  and  within  the  jurisdiction  of  the  said 
court,  one  Charles  Eeer,  then  being  a  subject  of  Her  Majesty,  and  being 
such  subject,  and  intending  to  serve  in  the  capacity  of  a  seaman  on  board 
some  ship  subject  to  the  provisions  of  the  said  act,  and  not  being  a  master, 
physician,  surgeon,  or  apothecary,  or  any  or  either  of  them,  did  personally 
apply  on  the  day  and  year  last  aforesaid,  to  the  Collector  of  Customs  of 
the  said  Out-port  of  Bochester  aforesaid,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  and 
did  then  and  there  require  to  be  furnished  with  a  register  ticket,  and 
having  duly  answered  all  the  questions  set  forth  in  the  schedule  (F.)  to 
the  said  act  annexed,  and  having  duly  complied  with  all  the  provisions  of 
the  said  act  in  that  behalf  contained,  did  entitle  himself  to  have  granted 
to  him  and  to  receive,  and  then  and  there  had  granted  to  him,  and  then 
and  there  he  did  receive  and  have  a  register  ticket,  to  wit,  the  register 
ticket  No.  384,484,  pursuant  to  the  provisions  of  the  said  act,  and  ac- 
cording to  the  true  purport  and  intent  thereof,  in  the  words  and  figures 
following ;  that  is  to  say : — 

"mabineb's  begisteb  ticket, 

"  Issued  pursuant  to  the  Act  of  7th  &  8th  of  Victoria,  cap.  112. 

No.  of  Ticket,  384,484. 

(Three  hundred  and  eighty-four  thousand  four  hundred  and  eighty-four.) 

"Name,  Charles  Eeer,  bom   at  BlaxhaU,  in  the  county  of  Suffolk, 

on  the   16th  day  of  January,  1829.     Capacity,  steward.     Height, 

5  feet,   7  inches.      Hair,  brown.      Complexion,  fresh.      Eyes,  blue. 

Marks  on  person,  none. 

"  Bearer's  signature,  Chableb  Eeeb. 

"  This  ticket  was  issued  from  the  general  Begister  and  Becord  Office 
of  Seamen,  to  the  Collector  and  Comptroller  of  Customs  of  the  Port 
of  Bochester,  for  the  purposes  of  the  above-mentioned  act. 

£.  Coleman,  pro.  Begistrar. 

''Issued  to    the  above-named  Charles  Eeer,   by   the 
Collector  and  Comptroller  of  Customs  of  the  Port  of 
Bochester,  on  the  14th  January,  1848. 
Examined  and  entered  by  "  Johk  Batten, 

^ John  Batten."  "  Collector. 


It 
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traffic  in  vea- 
roen*8  register 
tickets. 


Second  coont. 


Precedents,     And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do  further  present, 
~ —        that  after  the  said  Charles  Eeer  had  so  obtained  such  register  ticket,  and 
Indictment        while  the  same  was  lawfully  in  his  possession,  Frederick  Stapleton,  late 
under  the  7  &  8  ^^  ^^^  parish  aforesaid,  in  the  county  aforesaid,  labourer,  to  wit,  on  the 
Vict,  c  112,  for  20th  day  of  January,  in  the  year  of  our  Lord  1848  aforesaid,  at   the 
attempting  to     parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  did  obtain  possession  of  the  said  register  ticket  from  the 
said  Charles  Eeer,  and  whilst  he,  the  said  Frederick  Stapleton,  was  so 
possessed  of  the  said  register  ticket  so  granted  to  the  said  Charles  Eeer, 
to  wit,  on  the  29th  day  of  January,  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court  did  wilfully,  knowingly,  and  unlawfully  attempt   to   transfer  for 
gain,  to  wit,   2s.  of  lawful  money  of  Great  Britain,  the   said  register 
ticket  to  one  George  Moore,  to  enable  him,  the  said  George  Moore,  to 
appear   the   owner   and  possessor   thereof,    and    to   secure  the  benefits 
incident  thereto,  against  the  peace  of  our  Lady  the  now  Queen,  and 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  present,  that  heretofore  and  after  the  passing  of  the  said  act  of 
Parliament,  in  the  said  1st  count  mentioned,  intituled  An  Act  to  amend 
and  consolidate  the  laws  relating  to  Merchant  Seamen,  and  for  keeping 
a  Register  of  Seamen,  to  wit,  on  the  said  14th  day  of  January,  in  the 
year  of   our  Lord  1848  aforesaid,    at  the  said   Custom  House  of  the 
Out-port  of  Rochester  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Charles 
Eeer  then  being  a  subject  of  Her  Majesty,  and  being  such  subject,  and 
intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship  sub- 
ject to  the  provisions  of  the  said  act,  not  being  a  master,  physician, 
surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacity  of 
master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  them,  did 
personally  apply  on  the  day  and  year  last  aforesaid,  to  the  Collector  of 
Customs  of  the  said  Out-port  of  Rochester  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  and  did  then  and  there  require  to  be  furnished  with  a  certain  other 
register  ticket,  and  having  duly  answered  all  the  questions  set  forth  in 
the  schedule  (F.)  to  the  said  act  annexed,  and  having  duly  complied  with 
all  the  provisions  of  the  said  act  in  that  behalf  contained,  did  entitle  him- 
self to  have  granted  to  him,  and  to  receive,  and  then  and  there  had  granted 
to  him,  and  then  and  there  he  did  receive  and  have,  a  register  ticket,  to 
wit,  the  register  ticket  No.  384,484,  pursuant  to  the  provisions  of  the 
said  act,  and  according  to  the  true  intent  and  purport  thereof,  in  the 
words  and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set 
out.]     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  said  Charles  Eeer  had  so  obtained  such  last-men- 
tioned register  ticket,  and  while  the  same  was  lawfully  in  his  possession, 
the  said  Frederick  Stapleton,  to  wit,  on  the  20th  day  of  January,  in  the 
year  of  our  Lord  1848  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court  obtained  possession 
of  the  said  last-mentioned  register  ticket  from  the  said  Charles  Eeer, 
and  while  he  the  said  Frederick  Stapleton  was  so  possessed  of  the  said 
last-mentioned  register  ticket,  so  granted  to  the  said  Charles  Eeer,  to 
wit,  on  the  said  20th  day  of  January,  in  the  year  of  our  Lord  1848  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  did  wilfully,  knowingly,  and  unlawfully 
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attempt  to  traffic  in  for  gaio,  to  wit,  for  a  certain  sum  of  money,  to  wit,     Prtctdmu. 

2«.  of  lawful  money  of  Great  Britain  for  the  said  register  ticket,  to  enable         

the  said  (George  Moore  to  appear  the  owner  and  possessor  thereof,  and        ^"'  ^' 
secure  the  benefits  incident  thereto,  against  the  peace  of  our  said  Lady  ^^^^^  [",^°^  ^  g 
the  now  Queen,  and  against  the  form  of  the  statute  in  such  case  made  Vict  c.  112,  for 
and  provided.  attempting  to 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid  '"*®^  *"  ^»- 
do  further  present,  that  heretofore  and  after  the  passing  of  the  said  act  of  |jcket&^^'  ^ 
Parliament  in  the  said  Ist  count  mentioned,  intituled  An  Act  to  amend  ^. .  , 
and  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for  keep* 
ing  a  Register  of  Seamen,  to  wit,  on  the  said  14th  day  of  January, 
in  the  year  of  our  Lord  1848  aforesaid,  to  wit,  at  the  Custom  House 
of  the  Out-port  of  Bochester,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Charles 
Eeer,  then  being  a  subject  of  Her  Majesty,  and  being  such  subject 
and  intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship 
subject  to  the  provisions  of  the  said  act,  and  not  being  a  master,  phy- 
sician, surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacity 
of  a  master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  them, 
did  personally  apply,  on  the  day  and  year  last  aforesaid,  to  John  .Batten, 
he  the  said  John  Batten  then  and  there  being  an  officer  duly  appointed 
to  perform  the  duty  and  service  at  the  customs  of  the  said  Out-port  of 
Bochester  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  and  did  then  and 
there  require  to  be  furnished  with  a  certain  other  register  ticket, 
and  having  duly  answered  all  the  questions  set  forth  in  the  sche- 
dule (F.)  to  the  said  act  annexed,  and  having  duly  complied  with  all  the 
provisions  of  the  said  act  in  that  behalf  contained,  did  entitle  himself  to 
have  granted  to  him  and  to  receive,  and  then  and  there  had  granted  to 
him,  and  then  and  there  he  did  receive  and  have,  a  register  ticket,  to  wit, 
the  register  ticket  No.  884,484,  pursuant  to  the  provisions  of  the  said 
act,  and  according  to  the  true  purport  and  intent  thereof,  in  the  words 
and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set  out.] 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  said  Charles  Eeer  had  so  obtained  such  last-mentioned 
register  ticket,  the  said  Frederick  Stapleton,  to  wit,  on  the  said  20th 
day  of  January,  in  the  year  of  our  Lord  1848  aforesaid,  at  the  parish 
aforesaid  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  obtained  possession  of  the  said  last-mentioned  register  ticket,  and 
while  he  the  said  Frederick  Stapleton  was  possessor  of  the  said  last-men- 
tioned register  ticket,  so  granted  to  the  said  Charles  Eeer,  to  wit,  on  the 
said  20th  day  of  January,  in  the  year  of  our  Lord  1848  aforesaid,  at  the 
parish  aforesaid,  in  the  county  s^oresaid,  and  within  the  jurisdiction  of 
the  said  court,  did  wilfully,  knowingly,  and  unlawfully  attempt  to  traffic 
in  for  gain,  to  wit,  for  a  certain  sum  of  money,  to  wit,  2^.  of  lawful 
money  of  Great  Britain  for  the  said  last-mentioned  register  ticket,  to 
enable  the  said  George  Moore  to  appear  the  owner  and  possessor  thereof, 
and  to  secure  the  benefits  incident  thereto,  against  the  peace  of  our  Lady 
the  now  Queen,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Fourth  Count, — ^And  the   jurors  aforesaid,  upon  their  oath  aforesaid,  Fonrtb  oooDt. 
do  further  present,  that  heretofore  and  after  the  passing  of  the  act  of 
Parliament  in  the  said  1st  count  mentioned,  intituled  An  Act  to  amend 
and  consoUdaU  the  Laws  relating  to  Merchant  Seamen,  and  for  keepirig  a 
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traffic  in  sea- 
men's register 
tickets. 


Preeedentt,    Register  of  Seamen,  to  wit,  on  the  said  14th  day  of    January,  in  the 
~ —        year  of  our  Lord  1848  aforesaid,  to  wit,  at  the  Custom  House  of  the 
Indictment        Out-port  of  Bochester  aforesaid,  at  the  parish  aforesaid,  in  the  county 
under  the  7  &  8  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  the  said  Charlei 
Vict.  0. 112,  for  Eeer,  then  being  a  subject  of  Her  Majesty,  and  being  such  subject  and 
attempting  to     intending  to  serve  in  the  capacity  of  a  seaman  on  board  some  ship  sub- 
ject to  the  provisions  of  the  said  act,  and  not  being  a  master,  physidan, 
surgeon,  or  apothecary,  and  not  intending  to  serve  in  the  capacity  of 
master,  physician,  surgeon,  or  apothecary,  or  any  or  either  of  them,  did 
personally  apply  on  the  day  and  year  last  aforesaid,  to  the  Collector  and 
Comptroller  of  Customs  of  the  said  Out-port  of  Rochester  aforesaid,  to  wit, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  and  did  then  and  there  require  to  be  furnished  with  a  cer- 
tain other  register  ticket,  and  having  duly  answered  all  the  questions  set 
forth  in  the  schedule  (F.)  to  the  said  act  annexed,  and  having  duly  complied 
with  all  the  provisions-  of  the  said  act  in  that  behalf  contained,  did  entitle 
himself  to  have  granted  to  him  and  to  receive,  and  then  and  there  had 
granted  to  him,  and  then  and  there  did  receive  and  have,  a  register  ticket, 
to  wit,  the  register  ticket  No.  384,484,  pursuant  to  the  provisions  of  the 
said  act,  and  according  to   the  true  intent  and   purport  thereof,  in  the 
words  and  figures  following,  that  is  to  say,  [Here  the  ticket  is  again  set 
out.^     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  after  the  said  Charles  Keer  had  so  obtained   such  last-men- 
tioned register  ticket,  and  while  the  same  was  lawfully  in  his  possession, 
the  said  Frederick  Stapleton,  to  wit,  on  the  said  20th  day  of  January,  in 
the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  did  wilfully,  know- 
ingly, and  unlawfully  attempt  to  traffic  with  the  said  Charles  Eeer  for 
the  transfer  of  the  said  last-mentioned  register  ticket  for  gain,  to  wit,  for  a 
certain  sum  of  money,  to  wit,  2«.  of  lawful  money  of  (£reat  B^tain,  and 
the  said  Charles  Eeer  did  then,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  receive  the  same,  and  did 
hand  over  the  said  last-mentioned  register  ticket  to  the  said  Frederick 
Stapleton,  and  the  said  Frederick  Stapleton  then  accepted  and  received 
the  same,  against  the  peace  of  our  said  Lady  the  now  Queen,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Fifth  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Frederick  Stapleton,  to  wit,  on  the  20th 
day  of  June,  in  the  year  of  our  Lord  1848  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
one  register  ticket,  then  being  a  certain  register  ticket,  issued  in  pursuance 
of  the  provisions  of  an  act  made  and  passed  in  a  certain  session  of  Parlia- 
ment, holden  in  the  7th  and  8th  years  of  the  reign  of  Her  Majesty  Queen 
Victoria,  and  intituled \^n  Act  to  amend  and  consolidate  the  Laws  relating 
to  Merchant  Seamen,  and  for  keeping  a  Register  of  Seamen,  wilfully, 
knowingly,  and  unlawfully  did  attempt  to  traffic  with,  and  to  transfer 
for  gain,  to  wit,  for  a  certain  sum  of  25.,  against  the  peace  of  our 'Lady 
the  now  Queen,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Frederick  Stapleton,  to  wit,  on  the  said 
20th  day  of  January,  in  the  year  of  our  Lord  1848,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  one  other  register  ticket,  then  being  a  certain  register  ticket 
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issued  in  pursoanoe  of  the  said  statute,  wilfully,  knowingly,  and  unlaw-     /Vaeacfant*. 

fully  did  attempt  to  traffic  with  for  gain,  to  wit,  for  a  certain  sum  of  28.,         

against  the  peace  of  our  Lady  the  now  Queen,  and  against  the  form  of  t. ^-i^^  \ 
the  statute  in  such  case  made  and  provided.  under  thT?  &  8 

Viot  0.112,  for 
attempting  to 
traffio  in  sea- 

men's  reguter 

tickets. 

No.  n. 

Indictment  under  49  Geo.  3,  c.  126,  for  trafficking  in  Appointments  to  Public 

Offices. 

CENTRAL  Criminal  Court,)       The  jurors  for  our  Lady  the  Queen        No.  II. 
to  wit.  )  upon  their  oath  present,  that  T.  W.  S.,  Indictment 

late  of  the  parish  of  Saint  Margaret,  Westminster,  in  the  county  of  Mid-  ^°i26*  fo?*'^* 
dlesex,  gentleman,  hereto  and  after  the  20th  day  of  June,  in  the  year  of  trafficking  in 
our  Lord  1809,  to  wit,  on  the  18th  day  of  March,  in  the  year  of  our  appointments 
Lord  1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  ^  v^^l^o 
the  jurisdiction  of  the  said  court,  took  of  and  from  one  W.  J.  a  promise  ^^^^^ 
of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  from  him  a 
certain  sum  of  money,  to  wit,  the  sum  of  200/.,  for  a  recommendation  to  be 
made  by  him  the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed  to  a 
certain  office  under  the  appointment,  superintendence,  and  control  of  the 
Commissioners  of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the   peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Second  connt. 
do  further  present,  that  the  said  T.  W.  S.,  after  the  said  20th  day  of  June, 
in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of  March,  in  the 
year  of  our  Lord  1848^  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  took  of  and  from  the  said 
W.  J.  a  promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to 
receive  from  him  a  certain  large  sum  of  money,  to  wit,  the  sum  of  200/., 
for  a  recommendation  then  and  there  pretended  to  be  made  by  him  the 
said  T.  W.  8.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office 
under  the  appointment,  superintendence,  and  control  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 
Lady  the  Queen,  her  crown  and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Third  connt 
do  further  present,  that  the  said  T.  W.  8.,  after  the  said  20th  day  of 
June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  1 8th  day  of  March,  in 
the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  took  of  and  from  the 
said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the  said  W.  J. 
to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of  200/. 
under  the  pretence  of  his,  the  said  T.  W.  8.,  making  a  recommendation 
of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office  under  the  ap- 
pointment, superintendence,  and  control  of  the  Commissioners  of  Her 
Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the  Queen, 
her  crown  and  dignity. 

VOL.  in.  c 
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P^ctdtnfi, 


No.  ir. 

Indictment 
nDder49G«o.8, 
0.  126,  for 
traiBclring  in 
appointments  tv 
public  offices. 

Fourth  coQDt. 


Fifth  count. 


Sixth  count. 


Seventh  count. 


Fourth  Count, — ^And  the  jurors  aforauad,  upon  their  o«th  aforesaid, 
do  farther  present,  that  the  said  T.  W.  8,,  afterwards  and  after  the  said 
20th  day  of  Inne^  in  the  year  of  onr  Lord  1809,  to  wit,  on  the  Idtk  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  Viim  a  large  sum  of  money,  to  wit,  the  sum  of 
200Z.,  for  the  interest,  solicitation,  recommendation,  and  negotiation  of  him 
the  said  T.  W.  S.,  to  be  made  in  and  about  the  procuring  the  nomination 
and  appointment  of  him  the  said  W.  J.  to  a  certain  office,  under  the  ap- 
pointment, superintendence,  and  control  of  the  Commissioners  of  Her 
Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  a 
promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  of 
him  a  large  sum  of  money,  to  wit,  the  sum  of  200/.,  under  the  pretence 
of  making  and  causing  to  be  made  interest,  solicitation,  recommendation, 
and  negotiation  in  and  'about  procuring  the  nomination  and  appoint- 
ment of  him  the  said  W.  J.,  to  a  certain  office  under  the  appointment, 
superintendence,  and  control  of  the  Commissioners  of  Her  Majesty's  Trea- 
sury, contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.,  for  a  recommendation  to  be  made  by  him  the  said  T.  W.  8. 
of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  office  bearing  relation 
to  Her  Majesty's  Treasury,  and  under  the  superintendence  and  control 
of  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

Seventh  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  courts  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.,  to  receive  from  him  a  certain  lai^e  sum  of  money,  to  wit, 
the  sum  of  600Z.,  for  a  recommendation  then  and  there  pretended  to  be 
made  by  him  the  said  T.  W.  S.,  of  him  the  said  W.  J.,  to  be  appointed 
to  a  certain  office  bearing  relation  to  Her  Majesty's  Treasury,  and  under 
the  superintendence  and  control  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the 
Queen,  her  crown  and  dignity. 
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EighJth  CowU.'] — And  the  juxois  aforeeaid,  upon  their  oath  afoTQaaid,     iVveodsnU; 
do  farther  preaent,  that  the  said  T.  W.  8.,  afterwards  and  after  the  said         -— 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  in^j^^nJ* 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  ander49Geo.3, 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of  o.  126,  for 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the  trafficking  io 
said  W.  J.,  to  receive  from  hinLa  large  sum  of  money,  v>  wit,  the  sum  of  "S^ufSjis! 
600^.  under  the  pretence  of  making  a  recommendation  of  him  the  said  L  .  , 
W.  J.,  to  be  appointed  to  a  certain  office  having  relation  to  Her  Majesty's    *«»"<»"■ 
Treasury,  and  under  the  superintendence  and  control  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 
Lady  the  Queen,  her  crown  and  dignity. 

Ninth  Count  J] — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Ninth  coant 
further  present^  that  the  said  T.  W.  6.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.  for  the  interest,  solicitation,  recommendation,  and  negotia^ 
tion  of  him  the  said  T.  W.  8.,  to  be  made  in  and  about  the  procuring 
the  nomination  and  appointment  of  him  the  said  W.  J.,  to  a  certain 
office  bearing  relation  to  Her  Majesty's  Treasury,  and  under  the  superin- 
tendence and  control  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  her 
crown  and  dignity. 

Tenth  CourUJ] — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Tenth  count, 
further  present,  that  the  said  T.  W.  8.,  afterwards  and  after  the  said  20th 
day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  181ih  day  of 
March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  prisdiction  of  the  said  court,  took  a 
promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  of 
him  a  large  sum  of  money,  to  wit,  the  sum  of  600^  under  the  pretence  of 
making  and  causing  to  be  made  interest,  solicitation,  recommendation, 
and  negotiation  in  and  about  the  nomination  and  appointment  of  him  the 
said  W.  J.,  to  a  certain  office  bearing  relation  to  Her  Majesty's  Treasury, 
and  under  the  superintendence  and  control  of  the  Lords  Commissioners 
of  Her  Majesty's  Treasury,  contrary  to  the  form  of  the  statute  in  such 
•case  made  and  provided,  and  against  the  peace  of  our  Sovereign  Lady  the 
Queen*  her  crown  and  dignity. 

Eleventh  (7om;»<.]— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  EleTtnth  ooun!. 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.,  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  for  a  recommendation  to  be  made  by  him  the  said  T.  W.  S.,  of  him 
the  said  W.  J.,  to  be  appointed  to  a  certain  office  of  the  yearly  value  of 
200/.,  bearing  relation  to  the  Treasury,  and  being  an  office  within  the  true 
intent  and  meaning  of  a  certain  act  of  Parliament,  made  and  passed  in  the 
foriiy-ninth  year  of  the  reign  of  our  late  Lord  King  George  the  Third, 
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No.  II. 
iDdictment 
under  49  Geo.  3, 
0.  126,  for 
trafficking  in 
appointments  to 
public  offices. 

Twelfth  count 


Thirteenth 
oonnt. 


Fourteenth 
count. 


Fifteenth 
count. 


intitnled  An  Act  for  the  further  Prevmtion  of  the  Scde  and  jBrokerage 
of  Offices,  contrary  to  the  fonn  of  the  statute  in  snch  case  made  and  pio- 
vided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Twelfth  Count,"] — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18ih  day 
of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  wiih  the 
said  W.  J.  to  receive  from  him  a  Lurge  sum  of  money,  to  wit,  the  sum  of 
600/.  for  a  recommendation  then  and  there  pretended  to  be  made  by  him 
the  said  T.  W.  8.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certain 
office  of  the  yearly  value  of  200/.,  bearing  relation  to  the  Treasury,  and 
being  an  office  within  the  true  intent  and  meaning  of  a  certain  act  of  Par^ 
ment  made  and  passed  in  the  forty-ninth  year  of  the  reign  of  His  late 
Majesty  King  George  the  Third,  intituled  An  Act  for  the  farther  Prevent 
tion  of  the  Sale  and  Brokerage  of  Offijces,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Thirteenth  Count.] — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  ISih 
day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  of 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  under  the  pretence  of  making  a  recommendation  of  him  the  said 
W.  J.  to  be  appointed  to  a  certain  office  of  the  yearly  value  of  200/., 
bearing  relation  to  the  Treasury,  and  being  an  office  within  the  true 
intent  and  meaning  of  a  certain  act  of  Parliament  made  and  passed  in  the 
forty-ninth  year  of  the  reign  of  EEis  late  Majesty  King  George  the  Third, 
intituled  An  Act  for  the  further  Prevention  of  the  Sale  and  Brokerage  of 
Offices,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Fourteenth  Count.] — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within. the  jurisdiction  of  the  said  court,  took  of' 
and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with  the 
said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.  for  the  interest,  solicitation,  recommendation,  and  negotiation  of 
him  the  said  T.  W.  8.,  to  be  made  in  and  about  the  nomination  and  ap- 
pointment of  him  the  said  W.  J.  to  a  certain  office  of  the  yearly  value  of 
200/.,  bearing  relation  to  the  Treasury,  and  being  an  office  within  the 
true  intent  and  meaning  of  a  oertain  act  of  Parliament  made  and  passed 
in  the  forty-ninth  year  of  the  reign  of  His  late  Majesty  King  (George  the 
Third,  entituled  An  Act  for  the  further  Prevention  of  the  Sale  <md 
Brokerage  of  Offices,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Fifteenth  Count,] — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
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said,  do  further  pcesent,  that  the  said  T.  W.  8.,  afterwards  and  after  the     Precedmt$. 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  the  18th         --~ 
day  of  March,  in  the  year  of  our  Lord,  1848,  at  the  parish  aforesaid,  in  indictment' 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took  ^nder  49  Geo.  S, 
a  promise  of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  c.  126,  for 
of  him'a  large  sum  of  money,  to  wit,  the  sum  of  600/.  under  the  pretence  trafficking  in 
of  making  and  causing  to  be  made  interest,  solicitation,  reconmiendation,  p^^Kc  ol^s. 
and  negotiation  in  and  about  the  nomination  and  appointment  of  him 
the  said  W.  J.  to  a  certain  office  of  the  yearly  value  of  200/.,  bearing 
relation  to  the  Treasury,  and  being  an  office  within  the  true  intent  and 
meaning  of  a  certain  act  of  Parliament  made  and  passed  in  the  forty-ninth 
year  of  the  reign  of  our  late  Lord  King  George  the  Third,  intituled  An 
Act  for  the  fiirther  Prevention  of  the  Sale  and  Brokerage   of  Offices, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Sixteenth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Sixteenth 
do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the  said  **^°** 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th 
day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  600/.  for  a  recommendation  to  be  made  by  him  the  said 
T.  W.  8.,  of  him  the  said  W.  J.,  to  be  appointed  to  a  certain  place 
under  the  appointment,  superintendence,  and  control  of  the  principal 
officers  of  Her  Majesty's  Treasury,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  8overeign 
Lady  the  Queen,  her  crown  and  dignity. 

Seventeenth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  Seventeenth 
said,  do  further  present,  than  the  said  T.  W.  8.,  afterwards  and  after  the  ^^^ 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  s^oresaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.  for  a  reconmiendation  then  and  there  pretended  to  be  made 
by  him  the  said  T.  W.  8.,  of  him  the  said  W.  J.,  to  be  appointed  to  a 
certain  place  under  the  appointment,  superintendence,  and  control  of  the 
principal  officers  of  Her  Majesty's  Treasury,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Sovereign  Lady  the  Queen,  her  crown  and  dignity. 

JtighteefUh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  Eighteenth 
said,  do  further  present,  that  the  said  T.  W.  8.,  afterwards  and  after  <»^^* 
the  said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  took 
of  and  from  the  said  W.  J.  a  promise  of  and  contracted  and  agreed  with 
the  said  W.  J.,  to  receive  from  him  a  large  sum  of  money,  to  wit,  the 
sum  of  600/.  tmder  the  pretence  of  making  a  recommendation  of  him  the 
said  W.  J.,  to  be  appointed  to  a  certain  place  under  the  appointment, 
superintendence,  and  control  of  the  principal  officers  of  Her  Majesty's 
Treasury,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  her 
crown  and  dignity. 
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No.  II. 
Indictment 
under  49  Geo.  3, 
c.  126,  fur 
trafficking  in 
«ppointmeut8  to 
pablic  olLces. 

Nineteenth 
count. 


Twentieth 
ooant 


Nineteenth  Count. — And  the  jarora  aforesaid,  upon  their  oath 
do  further  present,  that  the  said  T.  W.  &.,  afterwards  and  after  the  said 
20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the  18th  day  of 
March,  1848,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and.  within 
the  jurisdiction  of  the  said  court,  took  of  and  from  the  said  W.  J.,  a  pro- 
mise of  and  contracted  and  agreed  with  the  said  W.  J.  to  receive  from 
him  a  certain  large  sum  of  money,  to  wit,  the  sxmx  of  600^.  for  th^ 
interest,  solicitation,  recommendation,  and  negotiation  of  him  the  said 
T.  W.  S.,  to  be  made  in  and  about  the  procuring  the  nomination  and  ap- 
pointment of  him  the  said  W.  J.  to  a  certain  place  under  the  appointment, 
superintendence,  and  control  of  the  principal  ofi&cers  of  Her  Majesty's 
Treasury,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Sovereign  Lady  the  Queen,  her 
crown  and  dignity. 

Twentieth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  T.  W.  S.,  afterwards  and  after  the 
said  20th  day  of  June,  in  the  year  of  our  Lord  1809,  to  wit,  on  the 
18th  day  of  March,  in  the  year  of  our  Lord,  1848,  at  the  parish  afove- 
said,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  took  a  promise  of  and  contracted  and  agreed  with  the  said  W.  J. 
to  receive  from  him  a  certain  large  sum  of  money,  to  wit,  the  sum  of  600/., 
under  the  pretence  of  making  and  causing  to  be  made,  interest^  solicit- 
ation, recommendation,  and  negotiation  in  and  about  procuring  the 
nomination  and  appointment  of  him  the  said  W.  J.  to  a  certain  place 
under  the  appointment,  superintendence,  and  control  of  the  principal 
officers  of  Her  Majesty's  Treasury,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Sovereign 
Lady  the  Queen,  her  crown  and  dignity. 


No.m. 

Indictment  Jar  Libel,  and  a  Plea  of  Justifkation  under  Lord  CampheWs  Act.(a) 

IndiSmenVfora  (^^^^  ^^  County  of  the  City  of  Exeter,)  The  jurors  for  our  Lady 
libel^anrapka  ^  to  wit.  )       the   Queen    upon   their 

of  joBtificatlon  oath  present,  that  before  and  at  the  time  of  publishing  the  false,  scaa- 
nnder  Lord  dalous,  malicious,  and  defamatory  libel  hereinafter  mentioned,  Heniy 
CampbeU-8  Act.  PhUJpotts  had  become  and  was  and  still  is,  by  Divine  permission,  Lord 
Bishop  of  Exeter,  to  wit,  bishop  of  the  diocese  of  Exeter,  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called  England,  and 
that  before  the  time  of  the  publishing  of  the  said  false,  scandalous,  ma- 
licious, and  defamatory  libel  hereinafter  mentioned,  to  wit,  on  the  let 
day  of  May,  in  the  year  of  our  Lord  1846,  a  certain  petition  of  one  James 
Shore,  to  the  Lords  Spiritual  and  Temporal  of  the  United  Kingdom  of 


(a)  The  following  were  the  pleadings  in  the  famoos  case  of  the  Proeeeation  of  the  Pro- 
prietor of  the  WeHemTimei^  bj  the  Bishop  of  Exeter,  for  a  libeL  They  ware  settled  bj 
eminent  connsel  on  both  sidesi  and  will  be  yaloable,  As  precedents  that  have  beep  snbjeoUd 
to  the  keenest  scratinj,  and  foond  to  be  onimpeachable. 
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Qreat  Britain  a&d  Ireland  in  Parliament  assembled,  had  been  and  was     Pnoethnit. 

presented  by  a  certain  peer  of   the  realm,   to  wit,   by  Henry,   Lord         

Brougham  and  Vaux,  to  the  said  Lords  Spiritual  and  Temporal  in  Par-  j_a.^°'  ^Vv 
liament  assembled  ;  and  that  the  said  Henry,  Lord  Brougham  and  Vaux  ^i^i  ^^ ^  ^  p|^ 
did,  to  wit,  on  the  day  and  year  aforesaid,  and  on  the  occasion  of  the  of  justification 
said  presenting  the  said  petition  to  the  said  Lords  Spiritual  and  nnder  Lord 
Temporal,  address  and  make  to  the  said  Lords  Spiritual  and  Temporal  Campbell's  Act. 
in  Parliament  assembled  certain  observations  with  reference  to  and 
concerning  the  said  petition  and  the  several  matters  and  things  in  the 
said  petition  contained ;  and  that  the  said  Henry,  Bishop  of  Exeter,  then 
being  one  of  the  said  Lords  Spiritual,  did,  on  the  day  and  year  afore- 
said, and  on  the  occasion  aforesaid,  address  and  make  to  the  said  Lords 
Spiritual  and  Temporal  in  Parliament  assembled  certain  observations  and 
statements,  in  answer  and  with  reference  to  the  said  observations  of  the 
said  Heniy,  Lord  Brougham  and  Vaux,  and  with  reference  to  the  said 
matters  and  things  contained  in  the  said  petition  of  the  said  James 
Shore.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  fmther 
present  that  Thomas  Latimer,  of  the  parish  of  Saint  John,  in  the  city  Indictment, 
and  county  of  the  city  aforesaid,  labourer,  well  knowing  the  premises, 
but  contriving  and  wickedly,  maliciously  and  unlawfully  intending  to 
aggrieve  and  viHfy  the  said  Henry,  Bishop  of  Exeter,  and  to  injure 
him  in  his  good  name,  fame,  and  credit,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace,  in  his  diocese,  and  among  the  clergy  of  his 
said  diocese,  and  the  other  clergy  of  this  realm,  and  also  among  his  neigh- 
bours and  other  good  and  worfchy  subjects  of  this  realm,  afterwards,  to 
wit,  on  the  24th  llay  of  Jtdy,  in  the  year  of  our  Lord  1846,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  city  and  county  of  the  city 
aforesaid,  in  a  certain  newspaper  called,  to  wit.  The  Western  Times, 
falsely,  wickedly,  and  maliciously  did  write  and  publish  and  cause  and  pro- 
cure to  be  written  and  published,  a  certain  false,  wicked  and  malicious, 
soandalotis  and  defamatory  libel,  of  and  concerning  the  said  Henry,  Bishop 
of  Exeter,  and  of  and  concerning  him  as  such  bishop  as  aforesaid,  and 
of  and  concerning  the  matters  and  things  aforesaid,  in  the  words  and 
figures  following,  that  is  to  say,  **  Bishop  Phillpotts/'  (Then  follows  the 
libel)  concluding  thus,  "(unfortunately  he  (meaning  thereby  the  said 
Henry,  Bishop  of  Exeter)  goes  quite  the  other  way,  and  his  (meaning 
thereby  the  said  Henry,  Bishop  of  Exeter)  reply  is  so  directly  the  oppo- 
site of  the  truth,  that  he  (meaning  thereby  the  said  Henry,  Bishop  of 
Exeter)  stands  branded  as  a  consecrated,  careless  perverter  of  facts,  and 
one  who  does  no  credit  to  the  mitre  which  he  (meaning  thereby  the  said 
Henry,  Bishop  of  Exeter)  is  paid  200/.  a  week,  or  thereabouts,  to  wear," 
&c.,  knowing  the  same  to  be  false,  &c.  contra  paeem,  &o. 

Hilary  Term,  lOth  Vict. 

Plea  First — ^And  now,  that  is  to  say,  on  the  11th  day  of  January,  in  pj^t  plea, 
this  same  term,  before  our  said  Lady  the  Queen,  at  Westminster,  cometh 
the  said  Thomas  Latimer,  by  Thomas  Baker,  his  attorney,  and  having 
heard  the  said  indictment  read,  saith  he  is  not  guilty  of  the  said  premises 
in  the  said  indictment  above  specified  and  charged  upon  him,  and  of  this 
the  said  Thomas  Latimer  puts  himself  upon  the  country,  &c. 

Plea  Second. — ^And  for  a  further  plea  in  this  behalf  to  so  much  of  the  Second  plea, 
first  and  fourth  counts  of  the  said  indictment,  as  *  charged  upon  the  said 
Thomas  Latimer  the  writing  and  publishing  and  causing  and  procuring 
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Pireeedenit.     to  be  written  and  pabliflhed  so  much  of  the  said  alleged  Hbels  in  tlie  said 
— T"         first  and  foarth  counts  reepeotively  mentioned,  as  imputes  to  or  charges 
Indlctmpnt  for  a  *K*"^^  Henry,  Lord  Bishop  of  Exeter,  therein  respectiyely  also  mentioned, 
libel,  aod  a  plea  ^^^^  ^^®  ^ply  of  him  the  said  Henry,  Lord  Bishop  of  Exeter,  to  the  ob- 
of  justification    servations  of  Henry,  Lord  Brougham  and  Vaux  in  the  said  first  and  fourth 
""^•f^ord        counts  respectively  mentioned,   in  reference  to  the  petition  of   Jamee 
Campbell  s  Act  qy^q^q  therein  also  respectiyely  mentioned,  wat  so  directly  opposite  to  the 
truth  that  the  said  Henry,  Lord  Bishop  of  Exeter,  stands  branded  as  a 
careless  peryerter  of  facts,  the  said  Thomas  Latimer  by  virtue  of  the 
statute  in  such  case  made  and  provided  says,  that  before  the  writing  and 
publishing  of,  and  causing  and  procuring  to  be  written  and  published,  so 
much  of  the  said  alleged  libels  respectively  as  is  in  the  introductory  part  of 
.  this  plea  mentioned,  to  wit,  on  the  12th  day  of  September,  in  the  year  of 
our  Lord  1882,  the  most  noble  Edward  Adolphus,  Duke  of  Somerset,  then 
and  thenceforth  and  until  and  at  the  time  of  the  writing  and  publishing 
of,  and  causing  and  procuring  to  be  written  and  published,  so  much  of 
the  said  alleged  libels  as  last  aforesaid,  and  still  being  a  peer  of  the  realm 
of  the  United  Kingdom  of  Great  Britain  and  L:«land,  to  wit,  Duke  of 
Somerset  and  Baron  Sejrmour  of  Hacke,  in  the  county  of  Somerset,  had 
erected  and  built,  at  his  own  expense,  a  certain  .chapel  for  the  public 
worship  of  GK)d,  on   certain  lands  of  him  the  said  Edward  Adolphus, 
Duke  of  Somerset,  situate  in  the  hamlet  of  Bridgetown,  in  the  pariah  of 
Berry  Pomeroy,  in  the  county   of  Devon,  and  in  the   said  diooeae  of 
Exeter,  in  the  said  first  and  fourth  counts  respectively  mentioned,  to  wit. 
Second  Plea.      2A  the  said  parish  in  the  said  first  and  fourth  counts  respectiyely  men- 
tioned.    And  the  said  Thomas  Latimer  further  saith  that  afterwards  and 
before  the  writing  and  publishing  of,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  as  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  the   said  Edward  Adolphus, 
Duke  of  Somerset,  with  the  consent  of  the  Beverend  John  Edwards, 
Clerk,  then  being  the  vicar  of  the  said  vicarage  and  parish  church,  ap- 
plied to  and  requested  the  said  Henry,  Lord  Bishop  of  Exeter,  then  being 
Lord  Bishop  of  the  said  diocese  of  Exeter,  and  tike  ordinary  of  the  said 
vicarage  and  parish  church,  to  grant  his  licence,  that  the  said  chapel 
might  be  opened  and  used  for  the  celebration  of  Divine  service  according 
to  the  rites  and  ceremonies  of  the  United  Church  of  England  and  L^land 
by  public  authority  established,  to  wit,  at  the  said  parish  in  the  said  first 
and  fourth  counts  respectively  in  that  behalf  mentioned.     And  the  said 
Henry,  Lord  Bishop  of  Exeter  then,  on  such  request  of  the  said  Edward 
Adolphus,  Duke  of  Somerset,  being  so  made  to  him  as  aforesaid,  stated 
to  the  said  Edward  Adolphus,  Duke  of  Somerset,  that  he  the  said  Henry, 
Lord  Bishop  of  Exeter,  was  willing  to  grant  such  licence  as  aforesaid, 
provided  the  said  Edward  Adolphus,  Duke  of  Somerset,  would,  previously 
to  the  granting  thereof,  engage  and  uQdertake  with  and  to  him,  the  said 
Henry,  Lord  Bishop  of  Exeter,  that  he,  the  said  Edward  Adolphus,  Duke 
of   Somerset,   would,  to  the  satisfaction  of  him  the  said  Henry,  Lord 
Bishop  of  Exeter,  endow  the  said  chapel  with  a  permanent  provision  for 
the  maintenance  of  a  minister  in  holy  orders  to  celebrate  such  Divine 
service  as  aforesaid  ;  and  would  convey  and  assure  the  said  land  whereon 
the  said  chapel  was  built  as  aforesaid,  and  also  the  said  chapel  so  and  in 
such  manner  that  the  said  chapel  might  be  for  ever  devoted  and  set  apart 
to  and  for  such  Divine  service  as  last  aforesaid ;  and  that  the  said  chapel 
should,  in  the  mean  time  and  until  such  endowment  and  oonveyance  and 
assurance  as  aforesaid,  only  be  used  for  purposes  connected  with   the 
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ministry  of  the  said  United  Gborch  of  England  and  Ireland,  to  wit,  at     Precedents. 
the  parish  aforesaid.     And  the  said  Thomas  Latimer  further  saith  that       J~T7| 
afterwards  and  before  the  gi-anting  of  the  lioence  to  the  said  Edward  indictment  for  a 
Adolphus,   Duke   of    Somerset,   by    the    said    Henry,   Lord    Bishop   of  nbei,  and  a  plea 
Exeter,  as  hereinafter  mentioned,  to  wit,  on  the  22nd  day  of  September,  of  jostiiication 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two,  p°**'Jf,J^ . 
and  thenceforth  always  until  the  granting  of  such  lioence,  the  said  ^*"l'  «  »    ct 
Edward  Adolphus,  Duke  of  Somerset,  declined  to  enter  into  or  give 
any   such    engagement  or  undertaking  with   and  to  the   said    Henry, 
Lord  Bishop  of  Exeter,  as  aforesaid ;  And  the  said  Henry,  Lord  Bishop 
of  Exeter  thereupon,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
consented  to  grant  such  licence  as  aforesaid  to  the  said  Henry  Adolphus, 
Duke  of  Somerset,  without  requiring  him  to  enter  into   or  give  any 
such  engagement  or  undertaking  as  aforesaid,  to  wit,  at  the  parish  last 
aforesaid.     And  the  said  Henry,  Lord  Bishop  of  Exeter,  afterwards  and 
before  the  writing  and  publishing  of,  and  causing  and  procuring  to  be 
written  and  published,  so  much  of  the  said  alleged  libels  as  aforesaid,  to 
wit,  on  the  9th  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-two,  in  accordance  with  the  consent  so  given 
by  him  as  aforesaid,  the  said  Edward  Adolphus,  Duke  of  Somerset,  having 
declined  and  then  declining  to  enter  into  and  give,  and  not  theretofore 
or  then  or  at  any  time  since  having  entered  into  or  given   any  such 
engagement  or  undertaking  as  aforesaid,  did,  by  a  certain  licence  there 
subscribed  by  him  the  said  Henry,  Lord  Bishop  of  Exeter,  and  sealed 
with  his  Episcopal  Seal,  bearing  date  a  certain  day  and  year  in  that 
behalf  therein  named,  to  wit,  the  day  and  year  last  aforesaid,  give  and 
grant  his  licence  unto  the  said  Edward  Adolphus,  Duke  of  Somerset, 
that  the  said  chapel  might  be  forthwith  opened  and  used  for  the  celebra* 
tion  of  Divine  service,  according  to  the  rites  and  ceremonies  of  the  said 
United  Church  of  England  and  Ireland,  by  a  Priest  or  Minister  in  Holy 
Orders,  to  be  for  that  purpose  licensed  by  the  said  Henry,  Lord  Bishop 
of  Exeter,  to  wit,  at  ^e  parish  last  aforesaid.     And  the  said  Thomas 
Latimer  further  saith  that  afterwards  and  before  the  writing  and  pub- 
lishing of,  and  causing  and  procuring  to  be  written  and  published,  so 
much  of  the  said  alleged  libels  as  aforesaid,  to  wit,  on  the  said  1st  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-six, 
in  the  said  first  and  fourth  counts  respectively  mentioned,  the  said  Henry, 
Lord  Bishop  of  Exeter,  did,  in  reply  to  the  said  observations  of  the  said 
Henry,  Lord  Brougham  and  Vaux,  in  the  said  first  and  fourth  counts 
respectively  mentioned,  in  reference  to  the  said  petition  of  the  said 
James  Shore,  and  in  the  said  observations  and  statements  addressed 
and  made  by  him,  the  said  Henry,  Lord  Bishop  of  Exeter,  in  answer  to 
the  said  observations,  of  the  said  Henry,  Lord  Brougham  and  Vaux,  as 
therein  respectively  also  mentioned,  did  speak  and  say  to  the  said  Lords 
Spiritual  and  Temporal,  in  Parliament  assembled,  of  and  concerning  the 
said  observations  and  statements  of  the  said  Henry,  Lord  Brougham  and 
Vaux,  and  of  and  concerning  the  said  Edward  Adolphus,  to  the  said 
Henry,  Lord  Bishop  of  Exeter,  for  such  licence  to  open  and  use  the  same 
as  aforesaid  ;  and  of  and  concerning  such  licence  as  last  aforesaid ;  and  of 
and  concerning  such  engagement  and  undertaking  so  required  by  him,  the 
said  Henry,  Lord  Bishop  of  Exeter,  and  declined  to  be  entered  into  and 
given  by  ike  said  Edward  Adolphus,  Duke  of  Somerset,  as  aforesaid ; 
and  of  and  oonceming  the  said  petition  of  the  said  James  Shore,  and  the 
matters  therein  oontained;  and  of  and  oonoeming  the  premises,  the 
YOL.  in.  d 
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Precedents,     words  following,  that  is  to  say,  *'  I "  (meaning  himself,  the  said  Henry, 
Lord  Bishop  of  Exeter),  "  should  wish  to  have  been  excused  from  enter- 
Indictment  f  r    ^^  ^^  ^^®  circumstances  of  the  present  case  "  (meaning  the  said  matters 
libel,  and  a  plea  ^^^  things  contained  in  the  petition  of  the  said  James  Shore,  as  aforesaid) 
ofjostification    ''but  my  noble  and  learned  friend"  (meaning  the  said  Henry,   Lord 
uoder  Lord        Brougham  and  Vaux)  '*  has  stated  several  matters  "  (meaning  the  said 
CampbelPa  Act.  n^atters  stated  by  the  said  Henry,  Lord  Brougham  and  Vaux),  "  in  his 
said  observations  in  reference  to  the  said  petition   of   the  said   James 
Shore,  which  cannot  be  left  unanswered.      It  is  certainly  true  the  noble 
Duke   alluded  to"   (meaning    the    said    Edward    Adolphus,   Duke    of 
Somerset),   ''built  the  chapel  in  question,'*  (meaning  the  said  chapel 
hereinbefore    mentioned,    at    Bridgetown,    meaning    the    said    hamlet 
of    Bridgetown,   in   the    parish    of    Berry    Pomeroy  aforesaid) ;     "  and 
some  years  ago  the  noble  Duke ''  (meaning  the  said  Edward  Adolphus, 
Duke    of    Somerset,)   "  applied    to    me "   (meaning    himself,   the    said 
Henry,  Lord  Bishop  of  Exeter)  ''to  consecrate  it"  (meaning  the  said 
chapel).     "  Several  communications  "  (meaning  the  said  request  of  the 
said  Edward  Adolphus,  Duke  of  Somerset,  for  the  said  licence  to  open 
and  use  the  said  chapel,  and  the  said  requisitions  of  him,  the  said  Henry, 
Lord   Bishop   of    Exeter,   that  the    said  Edward    Adolphus,   Duke    of 
Somerset,  should  enter  into  and  give  such  undertaking  and  engagement 
as  aforesaid)  "  had  passed  between  himself  "  (meaning  himself,  the  said 
Henry,  Lord  Bishop  of  Exeter)  "  and  the  noble  Duke  **  (meaning  the  said 
Edmund  Adolphus,  Duke  of  Somerset),  "  and  finally  I "  (meaning  him- 
self, the  said  Henry,  Lord  Bishop  of  Exeter)  "consented  to  licence   the 
chapel"   (meaning  the  chapel  aforesaid),    "the   Duke"   (meaning   the 
said  Edward  Adolphus,  Duke  of  Somerset)  "  undertaking  to  endow  it " 
(meaning  the  said  chapel),  "  in  order  to  its  being  consecrated  "  (mean- 
ing in  order  to  the  said  chapel  being  consecrated).     "  And  that  mean- 
while it  should  only  be  used  for  purposes  connected  with  the  ministry  of 
the  Protestant  Established  Church  "  (meaning  the  said  United  Ohurch  of 
England  and  Ireland,  by  public  authority  established),  "both  of  which 
engagements  I"  (meaning  himself,  the  said  Henry,  Lord  Bishop  of  Exeter), 
"  regret  to  state  have  been  violated  by  the  noble  Duke  "  (meaning  the 
said  Edward  Adolphus,  Duke  of  Somerset),  "for  reasons  which,  doubt- 
less are  satisfactory  to  his  own  mind "  (meaning  the  mind  of  the  said 
Edward  Adolphus,  Duke  of  Somerset),  "  though  I "  (meaning  himself, 
the  said  Henry,  Lord  Bishop  of  Exeter),  "  cannot  even  guess  what  they 
are,"  to  wit,  at  the  parish  last  aforesaid.     And  the  said  Thomas  Latimer 
further  saith,  that  it  was  for  the  public  benefit  that  so  much  of  the  said 
alleged  libels  in  the  said  first  and  fourth  counts  respectively  mentioned, 
as  in  the  introductory  part  of  this  plea  mentioned,  should  be  published, 
by  reason  that  it  is  for  the  public  benefit  that  when  statements  opposite 
of  the  truth  and  perversive  of  facts  are  made  by  a  person  filling  a  high 
public  office,  to  wit,  of  Bishop  of  the  said  United  Church  of  England 
and  Ireland,  of  and  concerning  the  character  and  conduct,  and  to  the 
prejudice  and  discredit,  of  another  person  standing  in  a  high  and  impor- 
tant public  position,  to  wit,  a  peer  of  the  realm  of  the  said  United  King- 
dom of  Great  Britain  and  Ireland,  that  the  truth  in  respect  of  the  matters 
stated  should  be  published  and  made  to  appear,  so  that  the  liege  subjects 
of  our  Lady  the  Queen  may  not  thereby  be  misled,  or  be  induced  to  form 
an  erroneous  or  ill-founded  opinion  respecting  the  character  and  conduct 
of  such  person  as  last  aforesaid,  to  wit,  at  the  parish  last  aforesaid. 
Wherefore  he  the  said  Thomas  Latimer,  at  the  said  several  times,  &c,, 
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In  the  said  first  and  fourth  oonnts  in  that  behalf  respectively  mentioned,     Precedents, 

at  the  said  parish  therein  also  in  that  behalf  respectively  mentioned, 

wrote  and  published,  and  caused  and  procured  to  be  written  and  pub-  .  ,.^'^    \ 

lished,  so  much  of  the  said  alleged  libels,  in  the  said  first  and  fourth  counts  ui^el,  and  a  plea 

respectively  mentioned,as  imputes  to  or  charges  against  the  said  Henry^  of  jostification 

Lord  Bishop  of  Exeter,  that  the  said  r^ly  of  him  the  said  Henry,  Lord  unt^^r  ^^^ 

Bishop  of  Exeter,   to  the   said   observations  of  the  said  Henry,  Lord  CwapbeU^s  AcL 

Brougham  and  Vaux,  in  reference  to  the  said  petition  of  the  said  James 

Shore,  was  so  directly  opposite  of  the  truth,  that  the  said  Henry,  Lord 

Bishop  of  Exeter,  stands  branded  as  a  careless  perverter  of  facts,  as  he 

the  said  Thomas  Latimer,  lawfully  might,  for  the  cause  aforesaid,  which 

are  the  same  writing  and  publishing  as  are  in  the  said  first  and  fourth 

counts  respectively,  and  in  the  introductory  part  of  this  plea,  mentioned. 

And  this  the  said  Thomas  Latimer  is  ready  to  verify,  Ssc.     Wherefore 

he  prays  judgment  if  our  said  Lady  the  Queen  will  or  ought  further  to 

impeach  him  of  and  concerning  the  premises  in  the  introductory  part  of 

this  plea  mentioned ;  and  that  he  -  the  said   Thomas  Latimer  may  be 

dismissed  and  discharged  of  the  Oourt  here  of  and  concerning  the  premises 

last  aforesaid. 

Hilari/  Term,  10th  Vict 

Beplieation  First-^And  whereupon  Ohaiies  Francis  Bobinson,  Esq.,  First 
Ooroner  and  Attorney  of  our  said  Lady  the  Queen,  in  the  Court  of  our  r«plicatioD. 
said  Lady  the  Queen,  before  the  Queen  herself,  who  prosecuteth  for  our 
said  Lady  the  Queen  in  this  behalf,  being  present  here  in  Oourt,  and 
having  heard  the  said  plea  of  the  said  Thomaa  Latimer,  by  him  first  above 
pleaded  in  bar,  and  whereof  the  said  Thomas  Latimer  hath  pat  himself 
apom  the  country,  for  our  said  Lady  the  Queen  doth  the  like. 

Second, — And  as  to  the  plea  of  the  said  Thomas  Latimer  by  him  Second 
secondly  above  pleaded,  the  said  Ooroner  and  Attorney  of  our  said  Lady  nplioation. 
the  Queen,  in  the  Oourt  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  who  prosecuteth  for  our  said  Lady  the  Queen  in  this  behalf, 
being  present  here  in  Oourt,  having  here  the  said  plea  of  the  said 
Thomas  Latimer,  by  him  secondly  above  pleaded  in  bar,  for  our  said 
Lady  the  Queen  saith,  that  for  anything  by  the  said  Thomas  Latimer  in 
his  said  second  plea  alleged,  our  said  Lady  the  Queen  ought  not  to  be 
barred  from  prosecuting  the  said  indictment  against  the  said  Thomas 
Latimer  of  and  concerning  the  premises  in  the  introductory  part  of 
the  said  second  plea  mentioned,  because  he  says  that  the  said  Thomas 
Latimer,  of  his  own  wrong  and  without  the  cause  and  matter  of  defence 
in  his  said  second  plea  alleged,  falsely,  wickedly,  and  maliciously  wrote 
and  published,  and  caused  to  be  written  and  published,  so  much  of  the 
said  alleged  libels  in  the  said  first  and  fourth  counts  respectively  men- 
tioned, as  itf  in  the  introductory  part  of  the  second  plea  mentioned,  in 
manner  and  form  as  in  the  said  first  and  fourth  counts  of  the  said 
indictment  is  alleged.  And  this  the  said  Ooroner  and  Attorney  prays  may 
be  inqtdred  of  by  the  country,  ftc  And  the  said  Thomas  Latimer  doth 
the  like. 
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Seeond  count. 


Third  oonnt 


No.  IV. 

Indictment  under  the  7  ff  S  Vict.  e.  22,  fat  feloniously  tnmsposing  Goldgmitks' 

Marks. 

CENTRAL  Oriminal  Court,)  The  jurors  for  om*  Lady  tlie  Qaeen 
to  wit.  )  upon   their    oath   present,    that   B.  G., 

late  of  the  parish  of  Saint  Giles  in  the  Fields,  in  the  county  of  Middle- 
sex, labourer,  heretofore  and  after  the  Ist  day  of  October,  in  the  year  of 
our  Lord  1844,  to  wit,  on  the  Ist  day  of  May,  in  the  year  of  our  Lord 
1848,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully,  feloniously, 
knowingly  and  wilfully  did  transpose  a  certain  mark  of  a  certain  die 
theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at  the 
parish  of  St.  John  Zachary,  in  the  city  of  London,  used  by  the  Company 
of  Goldsmiths  in  London,  for  the  marking  of  silver  wares,  to  wit,  a 
certain  mark  of  the  Queen's  head,  the  letter  I  in  the  old  English 
character,  being  the  distinct  variable  mark  to  denote  the  year  when  the 
ware  upon  which  the  said  mark  was  impressed  was  miade,  the  lion 
passant  and  a  leopard's  head,  of  a  certain  die  of  the  Queen's  head,  and 
the  letter  I  in  the  old  English  character,  and  the  Hon  passant  and  the 
leopard's  head  from  a  certain  ware  of  silver,  to  wit,  a  silver  spoon,  to 
a  certain  ware  of  base  metal,  to  wit,  to  a  certain  ware  called  the  mount- 
ing of  a  sporran,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown 
and  dignity. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said 
Ist  day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day 
of  May,  in  the  year  of  our  Lord  1848,  at  the  pariah  of  St.  George, 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
of  the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did 
transpose  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  of  St.  John  Zachary,  in  the  city 
of  London,  used  by  the  Company  of  Goldsmiths  in  London,  for  the 
marking  of  silver  wares,  to  wit,  a  certain  mark  of  the  lion  passant,  of  a 
certain  die  of  the  lion  passant,  from  a  certain  ware  of  silver,  to  wit^ 
a  silver  spoon,  to  a  certain  ware  of  base  metal,  to  wit,  to  a  certain  ware 
called  the  mounting  of  a  sporran,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now  Queen, 
her  crown  and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said 
1st  day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  Ist 
day  of  May,  in  the  year  of  our  Lord  1848,  in  the  parish  of  St.  George^ 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction 
of  the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did 
transpose  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  of  St    John  Zabhary,  in  the  dtj 
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of  London,  and  witHin  the  jurisdiction  of  the  said  coart,  used  by  the    Pnc^dmrn, 
Oompanj  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares,        — — 
from  a  certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of       "®*  ^V 
base  metal,  to  wit,  to  a  certain  ware  of  base  metal  called  the  mounting  ^^^^^  the  7  &  8 
of  a  Highland  purse,  against  the  form  of  the  statute  in  such  case  msrde  viet.  &  22,  for 
and  provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  felonionslj 
crown  and  dignity.  '^  uIS 

Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  ^^,j^* 
do  further  present,  that  afterwards  and  after  the  said  Ist  day  of  October,         , 
in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in  the 
year  of  our  Lord  1848,  at  the  parish  of  St.  (George,  Bloomsbury,  in 
the    county  of    Middlesex,   and    within    the    jurisdiction  of    the   said 
court,  a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  to  wit,  at  the  parish  of  St.  John  Zachary,  in 
the  city  of  London,  and  within  the  jurisdiction  of  the  said  court,  used 
by  the  Company  of  Goldsmiths  in  London,  for  the  marking  of  silver 
wares,  to  wit,  a  certain  mark  of  the  Queen's  head,  and  the  letter  I  in 
the  old  English  character,  and  the  lion  passant  and  the  leopard's  head 
of  a  certain  die  of  the  Queen's  head,  and  the  letter  I  in  the  old  English 
character,  and  the  lion  passant  and  the  leopard's  head,  was  by  some 
person   or   persons   to   the   jurors   unknown,  transposed  from  a  certain 
silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal,  to 
wit,  a  certain  ware  called  the  mounting  of  a  sporran.     And  the  jurors 
aforesaid,  upon  their  oath   aforesaid,  do  further  present,  that  the  said 
B.  G.  afterwards  and  after  the  said  Ist  day  of  October,  in  the  year  of 
our  Lord  1844,  to  wit,  on  the  Ist  day  of  May,  in  the  year  of  our  Lord 
1848,  at  the  parish  of  St.  George,  Bloomsbury,  in  the  county  of  Middle- 
sex, and  within  the  jurisdiction  of  the  said  court,  with  force  and  arms, 
well  knowing  the  said  mark  of  the  said  die  to  have  been  so  transposed 
from  the  said  silver  ware  to  the  said  ware  of  base  metal  as  aforesaid, 
did  unlawfully,  feloniously,  knowingly  and  wilfully  utter  the  said  ware 
of  base  metal,  the  said  mark  of  the  said  die  so  transposed  as  last  afore- 
said then  and  there  remaining  and  being  in  and  upon  the  said  ware  of 
base  metal,  against   the   form  of    the   statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown 
and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  ^^^^  connL 
do  further  present,  that  afterwards  and  after  the  said  1st  day  of  October, 
in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May,  in  the 
year  of  our  Lord  1848,  at  the  parish  of  St.  George,  Bloomsbury,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  parish  of  St.  John  Zachary,  in  the  city  of 
London,  and  within  the  jurisdiction  of  the  said  court,  used  by  the 
Company  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares,  to 
wit,  a  certain  mark  of  the  lion  passant  of  a  certain  die  of  the  lion 
passant,  was  by  some  person  or  persons,  to  the  jurors  unknown,  trans- 
posed from  a  certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain 
ware  of  base  metal,  to  wit,  a  certain  ware  called  the  mounting  of  a 
Highland  purse.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said 
1st  day  of  October,  in  the  year  of  our  Lord,  1844,  to  wit,  on  the  1st 
day  of  May,  in  the  year  of  our  Lord,  1848,  at  the  parish  of  St.  George, 
Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jarisdiotiou  of 
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Pr€C9dmu$,    the  said  oomi/,  with  force  and  anxui,  well  knowing  tlie  said  mark  ot  tha 

— ~~        said  die  to  have  been  so  transposed  from  the  said  silyer  ware  to  the 

Indictment        ^^  ^^^  ^^  ^^^  metal  as  last  aforesaid,  did  nnlawfolly,  feloniously, 

under  the  7  &  8  ^owingly  and  wilfully  utter  the  said  ware  of  base  metal,  the  said  mark 

Vict.  c.  22,  for  of  the  said  die  so  transposed  as  last  aforesaid  then  and  there  remaining 
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Sixth  count. 


Seventh  connt. 


and  being  in  and  upon  the  said  ware  of  base  metal,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  now  Queen,  her  crown  and  dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath   aforesaid, 
do  further  present,  that  afterwards  and  after  the  said  1st  day  of  October, 
in  the  year  of  our  Lord,  1844,  to  wit,  on  the  1st  day  of  May,  in  the 
year  of  our  Lord  1848,  at  the  parish  of   St.  G^rge,  Bloomsbury,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
a  certain  mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  the  parish  of  St.  John  Zachary,  in  the  city  of  London, 
and  within  the  jurisdiction  of'  the  said  court,  used  by  the  Company  of 
Goldsmiths  in  London,  for  the  marking   of  silver  wares,  was  by  some 
person   or  persons  to  the  jurors  unknown,  transposed  from   a  certain 
silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal,  to 
wit,  a  certain  ware  called  the  mounting  of  a  sporran.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  B.  G. 
afterwards  and  after  the  said  1st  day  of  October,  in  the  year  of  our  Lord 
1844,  to  wit,  on  the  1st  day  of  l^y,  in  the  year  of  our  Lord  1848,  at 
the  parish  of  St.  George,  Bloomsbury,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  court,  well  knowing  the  said  mark  of 
the  said  die  to  have  been  so  transposed  from  the  said  silver  ware  to  the 
said  ware  of  base  metal,  as  last  aforesaid,  did  unlawfully,  felonionaly, 
knowingly  and  wilfully  utter  the  said  ware  of  base  metal,  the  said  mark 
of  the  said  die  so  transposed  as  last  aforesaid  then  and  there  remaining 
and  being  in  and  upon  the  said  base  metal,  against  the  form  of  the  statate 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Seventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  Isi 
day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of 
May,  in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  G^rge,  B1oob:i8- 
bu]^,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  utter  a  certain 
mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  of  St.  John  Zachary,  in  the  city  of  London,  used  by 
the  Oompany  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares, 
to  wit,  a  certain  mark  of  the  Queen's  head,  and  the  letter  I  in  the  old 
English  character,  the  said  letter  being  the   distinct  variable  mark  to 
denote  the  year  when  the  ware  on  which  the  said  mark  was  impressed 
was  made,  and  the  Hon  passant  and  the  leopard's  head  of  a  certain  die 
of  the  Queen's  head,  and  the  letter  I  in  the  old  English  character,  and  the 
lion  passant   and  the   leopard's  head  used  by  the  Oompany  of   Gold- 
smiths in  London,  as  aforesaid,  for  the  marking  of  silver  wares  as  afore- 
said, the  said  mark  having  been  theretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  to  wit,  at  the  parish  of  St.  George,  Bloomsbury,  in  the  oocmty  of 
Middlesex,  and  within  the  jurisdiction  of  tiie  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  sUver  spoon,  to  a  c^iAin  ware  of  base  metal* 
to  wit,  a  certain  ware  called  the  mounting  of  a  Highland  purse,  he  the 
said  B.  G.  at  the  time  he  so  uttered  the  mark  as  aforesaid,  then  and  than, 


to  wii,  on  the  daj  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in   Precedenu, 

the  ooanty  last  aforesaid,  well  knowing  the  said  mark  to  have  been  so         

transposed  as  last  aforesaid,  against  the  form  of  the  statute  in  such  case  .  ..^^'  ^^' 
made  and  provided,  and  against  the  peace  of  our  Lady  the  now  Queen,  ^^ ^^^  the  7  &  8 
her  orown  and  dignity.  Vict.  c.  22,  for 

Eighth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  felonioaslj 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  1st  ^i^anspoiiing 
day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  Ist  day  of  ^arkT'  * 
May,  in  the  year  of  our  Lord  1 848,  at  the  parish  of  St.  George,  Blooms-  Eighth  count, 
bury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  utter  a  certain 
mark  of  a  certain  die  theretofore,  to  wit,  on  the  day  and  last  year  afore- 
said, at  the  parish  of  St.  John  Zachary,  in  the  City  of  London,  used  by 
the  Company  of  Goldsmiths  in  London,  for  the  marking  of  silver  wares, 
to  wit,  the  mark  of  the  Hon  passant,  of  the  die  of  the  lion  passant,  the  said 
mark  having  been  theretofore,  to  wit,  on  the  day  and  last  year  aforesaid, 
to  wit,  at  the  parish  of  St.  George,  Bloomsbuiy,  in  the  county  of  Mid- 
dlesex, and  within  the  jurisdiction  of  the  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base  metal, 
to  wit,  a  certain  ware  called  the  mounting  of  a  Highland  purse,  he  the 
said  B.  G.  at  the  time  he  so  uttered  the  said  mark  as  aforesaid,  then  and 
there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  last  afore- 
said, in  the  county  last  aforesaid,  well  knowing  the  said  mark  to  have 
been  so  transposed  as  last  aforesaid,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now 
Queen,  her  crown  and  dignity. 

Ninth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Nioth  count, 
further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  Ist  day 
of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  of  May, 
in  the  year  of  our  Lord  1848,  at  the  parish  of  St.  Geox^e,  Bloomsbuiy, 
in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully,  feloniously,  knowingly  and  wilfully  did  utter  a  certain  mark 
of  a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  of  St.  John  Zachary,  in  the  City  of  London,  used  by  the  com- 
pany of  Goldsmiths  in  London  for  the  marking  of  silver  wares,  the  said 
mark  having  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at  the  parish  of  St.  George,  Bloomsbury,  in  the  county  of  Mid- 
dlesex, and  within  the  jurisdiction  of  the  said  court,  transposed  from  a 
certain  silver  ware,  to  wit,  a  silver  spoon,  to  a  certain  ware  of  base 
metal^  to  wit,  a  certain  ware  called  the  mounting  of  a  sporran,  he 
the  said  B.  G.  at  the  time  he  so  uttered  the  said  mark  as  afore- 
said, then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  parish  last  aforesaid,  in  the  county  last  aforesaid,  well  knowing 
the  said  mark  to  have  been  so  transposed  as  last  aforesaid,  against 
th^  fonn  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 

Tenth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid.  Tenth  ooont 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  first 
day  of  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of  our 
Lord  1848)  with  force  and  arms  at  the  parish  of  St.  George,  Bloomsbury, 
in  the  county  of  Middlesex,  jaid  within  the  jurisdiction  of  the  said  court, 
unlawfully,  feloniously,  knowingly  and  wilfully,  and  without  any  law- 
ful excuse  whatsoever,  had  in  his  possessioD  a  certain  ware  of  base  metal, 
to  wit,  a  certain  ware  called  ,the  mounting  of  a  sporran,  having  there- 
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Preeedmu,  upon  a  certain  mark  of  a  certain  die  used  by  the  Oompany  of  Qoldsmltlu 
~~  in  London,  to  wit,  a  certain  mark  of  the  Queen's  head,  and  the  letter  I 
Indictment  ^  *^®  ^^^  English  character,  and  the  lion  passant,  and  the  leopard's 
under  the  7  &  8  ^^^'  hom.  a  certain  die  of  the  Queen's  head,  and  the  letter  I  in  the  old 
Vict.  c.  22,  for  English  character,  and  the  Hon  passant  and  the  leopard's  head,  which 
felonionsly  said  mark  had  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
ffoldamu'^  at  the  parish  of  St.  (Jeorge,  Bloomsbuiy,  in  the  county  of  Middlesex, 
marks.  transposed  from  a  certain  silver  ware,  to  wit,  a  silyer  spoon,  to  the  said 

ware  of  base  metal,  he  the  said  B.  Q.  at  the  time  he  so  had  the  said  base 
ware  in  his  possession  as  last  aforesaid,  with  the  said  mark  thereupon  as 
last  aforesaid,  then  and  there,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  parish  last  aforesaid,  in  the  county  last  aforesaid,  and  within 
the  jurisdiction  of   the  said  court,  well    knowing  that    the    said  mark 
had  been  so  theretofore  transposed  thereunto  as  last  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
.  the  peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 
Eleyeath  count      Eleventh  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said 
1st  day  pf  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of 
our  Lord  1848,  with  force  and  arms  at  the  parish  last  aforesaid,  in  the 
county  last   aforesaid   and    within   the  jurisdiction   of  the  said  court, 
unlawfully,    feloniously,     knowingly    and     wilfully    had    in    his     pos- 
session  a  certain  ware   of  base  metal,   to  wit,  a  certain    ware    cidled 
the  mounting  of  a  Highland  purse,  having  thereupon  a  certain  mark  of 
a  certain  die  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  parish  of  St.  John   Zachary,  in    the  Oity   of   London,  used  by 
the  Company  of  Goldsmiths  in  London,  to  wit,  the  mark  of  the  lion 
passant,  of  the  die  of  the  lion  passant,  which  said  last-mentioned  mark 
had  been  theretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
parish  of  St.  George,    Bloomsbury,  in   the  county  of  Middlesex,  trans- 
posed from  a  certain  ware  of  silver,  to  wit,  a  silver  spoon,  unto  IJie  said 
ware  of  base  metal,  he  the  said  B.  G.  at  the  time  he  so  had  the  said  ware 
in  his  possession  as  last  aforesaid,  then  and  there,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
last  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  well  knowing 
that  the  said  mark  had  been  theretofore  so  transposed  thereunto  as  last 
aforesaid,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown  and  dignity. 
Twelfth  oonnt.       Twelfth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said 
1st  day  of  October,  1844,  to  wit,  on  the  1st  day  of  May,  in  the  year  of 
our  Lord  1848,  with  force  and  arms  at  the  parish  last  aforesaid,  in  the 
county  last  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  un- 
lawfully, feloniously,  knowingly  and  wilfully  had  in  his    possession    a 
certain  ware  of  base  metal,  to  wit,  a  certain  ware  called  the  mounting 
of  a  sporran,  then  and  there  having  thereupon  a  certain  mark  of  a  cer^ 
tain  die  theretofore  used  by  the  Company  of  Goldsmiths  in  London,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  parish  of  St.  John  2Sacha]7, 
in  the  city  of  London,  and  within  the  jurisdiction  of  the  said  court,  whidi 
said  last-mentioned  mark  had  been  theretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  of  St.  George,  Bloomsbury,   in    the 
county  of  Middlesex,  transposed  from  a  certain  ware  of  silver,  to  wit,  a 
silver  spoon,  unto  the  said  ware  of  base  metal,  he  the  said  B.  G.  at  the 
time  he  so  had  the  said  ware  in  his  possession  with  the  said  last-men- 
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tioned  mark  thereupon  as  last  aforesaid  then  and  there,  to  wit,  on  the     Prm»dmH. 
same  daj  and  year  last  aforesaid,  to  wit,  at  the  parish  of  St.  Oeorge,       ^J"^ 
Bloomsboiy,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  in^j^^pg^* 
the  said  court,  well  knowing  that  the  said  mark  had  been  theretofore  so  QQ^er  the  7  &  8 
transposed  thereunto  as  last  aforesaid,  against  the  form  of  the  statute  in  Vict.  o.  22,  for 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the  now  fdoniomtly 
Queen,  her  crown  and  dignity.  L'SSS?' 

Thirteenth  Cbun^.^And  the  jurors  aforesaid,  upon  their  oath  afore-  marks, 
said,  do  further  present,  that  the  said  B.  G.,  afterwards  and  after  the  said  xhirteeotk 
1st  day  of  October,  in  the  year  of  our  Lord  1844,  to  wit,  on  the  1st  day  eonnt. 
of  May,  in  the  year  of  our  Lord  1848,  with  force  and  arms  at  the  parish 
last  aforesaid,  in  the  county  last  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  unlawfully,  feloniously,  knowingly  and  wilfully  did  cut 
and  seyer  from  a  certain  ware  of  silyer,  to  wit,  a  sQver  spoon,  a  certain 
mark  of  a  certain  die  used  by  the  company  of  (Goldsmiths  in  London,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Saint  John 
Zachary,  in  the  city  of  London,  to  wit,  the  distinct  variable  mark  or 
letter  to  denote  the  year  in  which  such  last-mentioned  ware  had  been 
made,  with  intent  that  such  mark  should  be  placed  upon  or  joined  or 
aflfixed  to  a  cert4un  ware  of  base  metal,  to  wit,  to  the  mounting  of  a 
sporran,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  now  Queen,  her  crown  and 
dignity. 


No.  V. 

Indictment  for  obtaining  numey  on  a  False  Representation  respecting  the  Value  and 
History  of  a  Horse  which  the  Prisoners  sold  to  the  Prosecutor, 

CENTBAL  Criminal  Court,)  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  (       their   oath   present,   that   heretofore, 

to  wit,  at  the  time  of  the  commission  of  the  offence  hereinafter  in  this 
count  mentioned,  one  B.  J.  T.  was  desirous  of  purchasing  and  providing 
himself  with  a  horse  which  should  be  sound  and  quiet  in  harness,  and 
that  J.  P.  B.,  late  of  the  parish  of  St.  James,  Westminster,  in  the  county 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  court,  labourer,  and 
J.  P.  late  of  the  same  place,  labourer,  well  knowing  the  premises,  and 
that  the  said  B.  J.  T.  would  be  ready  to  purchase  of  and  from  any  re- 
spectable and  responsible  person  such  horse  as  aforesaid;  and  the  said 
J.  P.  B.  and  J.  P.  having  in  their  possession  a  certain  horse,  much 
under  the  value  of  86/.  lbs.,  to  wit,  of  the  value  of  5/.  and  no  more,  and 
then  being  unsound,  and  the  said  J.  P.  6.  and  J.  P.  wickedly  and  frau- 
dulently intending  to  persuade  the  said  B.  J.  T.  to  deposit  with  them  the 
said  J.  P.  B.  and  J.  P.  a  large  sum  of  money  upon  the  delivery  of  the 
said  horse  to  the  said  B.  J.  T.  for  trial  and  approval  thereof,  and  under 
colour  of  their  readiness  and  willingness  to  return  the  said  money,  sub- 
ject to  the  deduction  of  1/.  (in  case  the  said  horse  should  not  be  approved 
of)  by  the  said  B.  J.  T.,  to  cheat  and  defraud  the  said  B.  J.  T.  of  the 
same  money,  so  to  be  deposited  as  aforesaid  on  the  7th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1848,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  produce  the 
said  horse  to  the  said  B.  J.  T.  and  did  then  and  there  unlawfully,  know- 
ingly and  designedly,  falsely  pretend  to  the  said  B.  J.  T.  that  he  the 


Pr^o^dmU,     said  J.  P.  B.  then  was  in  the  wool  buBuiess  in  the  city  of  London ;  thai 
the  Baid  horse  then  belonged  to  a  brother  of  him  the  said  J.  P.  B.  ihea 

Indictment  for   ^^^^^  5  *****  ^*  *^®  ^^  J-  ^'  ^-  ^^^  ^^  ^  ^^  *^«  said  horse  for  hii 
obuining  ^^  brother ;   that  the  said  horse  was  then  perfectly  sound  and  qniet  in 

moMy  on  ft  fftlBo  harness,  and  had  then  been  used  to  ran  with  another  horse  in  harness^ 
repreBentation.   which  had  been  sold  to  a  colonel.     By  noeans  of  which  said  false  pre- 
tences they  the  said  J.  P.  B.  and  J.  P.  did  then  and  there  nnlawfallj, 
knowingly   and   designedly,  fraadulently  obtain   of   and  from  the  said 
B.  J.  T.  one  piece  of  paper  of  the  value  of  one  penny,  of  the  goods  and 
chattels  of  the  said  B.  J.  T.  and  one  order  for  the  payment  of  money, 
to  wit,  for  the  payment  of  the  sum  of  36Z.  15^.  and  of  the  value  of 
86/.   15«.  then  being  the  property  of  the  said  B.  J.  T.,  with  intent  to 
cheat  and  defraud  him  of  the  said  goods,  chattels  and  order  respectively, 
the  said  sum  of  money  payable  and  secured  by  and  upon  the  said  order 
being  then  due  and  unsatisfied  to  the  said  B.  J.  T.  the  j»roprietor  of  the 
said  order;    whereas    in   truth    and  in    fact  the   said  J.   P.   B.   was 
not   then   in  the   wool  trade,   in    the   city  of    London ;    and   whereas 
in    truth    and  in    fact    the   said  horse  did  not  belong  to   a   brother 
of  him  the  said  J.  P.   B.  who    was   abroad ;    and  whereas  in  truth 
and  in  fact  he  the  said  J.  P.  B.  had  not  then  to  sell  the  said  horse 
for  his  said  supposed  brother ;  and  whereas  in  truth  and  in  fact  the  said 
horse  was  not  tiien  sound  or  quiet  in  harness,  and  had  not  then  been 
used  to  run  with  another  horse  which  been  sold  to  a  colonel;  all  of 
which  said  false  pretences  they  the  said  J.  P.  B.  and  J.  P.  at  the  time 
of  making  thereof  as  aforesaid,  well  knew  to  be  false,  to  the  great  damage 
and  deception  of  the  said  B.  J.  T.  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 
Saoond  eonat.         Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforeeaid, 
do  further  present,  that  the  said  J.  P.  B.,  and  J.  P.,  well  knowing  as  in 
the  first  count  mentioned,  and  having  in  their  possession  the  said  horse 
in  the  first  count  mentioned,  and  being  persons  of  no  credit  or  respon- 
sibility^  but   of  fraudulent  and  deceitful  minds  and  dispositions,   and 
intending  to  cause  it  to  appear  to,  and  be  believed  by,  the  said  B.  J.  T. 
that  he  the  said  J.  P.  B.  was  a  person  of  substance  and  of  good  credit, 
and  was  a  bond  fide  seller  of  the  said  horse  for  another,  and  a  respectable 
party,  and  was  a  responsible  person,  whose  warranty  of  the  said  horse 
was  of  value,  and  would  be  available  to  any  purchaser  of  the  said  horse, 
and  to  induce  the  said  B.  J.  T.  to  purchase  the  said  horse  of  them  the 
said  J.  P.  B.  and  J.  P.  upon  the  faith  and  credit  of  the  warranty  of  the 
said  horse  by  him  the  said  J.  P.  B.  as  such  responidble  party,  for  a 
large  sum  of  money,  to  wit,  the  sum  of  36/.  150.,  and  to  cheat  and 
defraud    the   said    B.    J.   T.    of    the   same,   and    afterwards,    to   wit, 
on  the  same  day  and  year  aforesaid,  at  the  parish  aforesaid,  in   the 
county   aforesaid,  and  within  the   jurisdiction   of  the  said   court,   did 
produce   the   said  horse  to    the  said  B.   J.   T.   and  offer  to  sell  the 
same  to  him  the  said  B.  J.  T.,  to  wit,  for  the  sum  of  36/.  15«.,  with  a 
warranty  by  him  the  said  J.  P.  B.  of  the  said  hOTse  being  then  sound 
and  quiet  in  harness  ;  and  the  said  J.  P.  B.  and  J.  P.  did  then  and  there 
deliver  such  warranty  as  aforesaid  to  the  said  B.  J.  T.  and  did  then  and 
there  unlawfully,  knowingly  and  designedly,  falsely  pretend  to  the  said 
B.  J.  T.  that  he  the  said  J.  P.  B.  then  was  in  the  wool  business  in  the 
city  of  London,  that  the  said  horse  then  belonged  to  a  brother  of  the  said 
J.  P.  B.  who  was  then  abroad,  and  that  he  tiie  said  J.  P.  B.  then  had 
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io  sell  the  said  liorse  for  his  said  brother,  by  means  of  which  said  false     Preotdmit. 
pretences  in  this  count  mentioned,  they  the  said  J.  P.  B.  and  J.  P.  did,        ^    ^ 
then    and    there    unlawfully,    knowingly  and    designedly,   fraudulently  indictment  for 
obtain  of  and  from  the  said  B.  J.  T.  one  piece  of  paper  of  the  value  of  obtaiDicg 
one  penny,  of  the  goods  and  chattels  of  the  said  B.  J.  T.,  and  one  order  monejonftfalM 
for  the  payment  of  money,  to  wit,  for  the  payment  of  the  sum  of  86/.  168.,  "P">«Dt*t>on- 
then  bdng  the  property  of  the  said  B.  J.  T.  with  intent  to  cheat  and 
defraud  the  said  B.  J.  T.  of  the  said  last-mentioned  goods,  chattels  and 
order  respectively  (the  said  sum  of  money  payable  and  secured  by  and 
upon  the  said  last-mentioned  order  being  then  due  and  unsatisfied  to 
the  said  B.  J.  T.  the  proprietor  thereof),  whereas  in  truth  and  in  fact 
the  said  J.  P.  B.  was  not  then  in  the  wool  business  in  the  city  of  Lon- 
don, nor  did  the  said  horse  belong  to  a  brother  of  him  the  said  J.  P.  B. 
who  was  then  abroad ;  and  whereas  in  truth  and  in  fact  the  said  J.  P.  B. 
had  not  then  to  sell  the  said  horse  for  his  said  supposed  brother ;  all  of 
which  said  several  false  pretences,  in  this  count  mentioned,  they  the 
said  J.  P.  B.  and  J.  P.  at  the  time  of  the  making  thereof  as  aforesaid 
knew  to  be  false,  to  the  great  damage  and  deception  of  the  said  B.  J.  T. 
and  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF   STATUTES 
RELATING  TO  THE  CRIMINAL  LAW. 


Penalty  on 
offiomof  the 
Poet-office 
liamng  monej 
orders  with 
frandnlent 
intent. 

In  indietmentt 


PoetmMter- 
General.** 


POST-OFFICE. 

11  &  12  ViOT.  Cap.  88. 

An  Act  jor  further  regukUing  the  Money  Order  DeparttiierU  of  the  Post' 

q^.— [3l8t  August,  1848.] 

Sect.  IV.  ^T^HAT  every  ofBcer  of  the  Post-ofBoe  who  shall  grant  or  issae 
X  any  money  order  with  a  fraudulent  intent  shall  in  England 
and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  shall,  at  the  discretion  of  the  court,  either  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  be  imprisoned  for  any 
term  not  exceeding  three  years. 

V.  And  for  the  more  effectual  prosecution  of  offenders,  be  it  enacted, 

it  ehftU  be  snf-  that  in  any  indictment  or  criminal  letters  for  any  felony  or  misdemeanor 
fident  to  nftme  committed  or  attempted  to  be  committed  in,  upon,  or  with  respect  to  the 
p^faL^tar'^  •  Post-office  or  the  Post-office  revenue,  or  in,  upon,  or  with  respect  to  any 
property,  moneys,  money  orders,  goods,  dbattels,  or  effects,  under  the 
management  or  control  of  the  Postmaster-General ;  or  where  any  act, 
matter,  or  thing  shall  have  been  done  or  committed  by  any  person  with 
or  for  any  malicious,  injurious,  or  fraudulent  design,  intent,  or  purpose, 
in  anywise  relating  to  or  concerning  the  Post-office,  or  the  Post-office 
revenue,  or  any  such  property,  moneys,  money  orders,  goods,  chattels,  or 
effects  as  aforesaid,  or  the  Postmaster-General,  it  shall  be  sufficient  to 
lay  any  such  property  in,  and  to  state  or  allege  the  same  to  belong  to,  and 
to  state  or  sdlege  any  such  act,  matter,  or  thing  to  have  been  done  or 
committed  with  intent  to  injure  or  defraud  "  Her  Majesty's  Postmaster- 
General  ; "  and  in  all  indictments  and  criminal  letters  relating  to  or  in 
anywise  concerning  the  department  of  the  Post-office,  it  shall  be 
sufficient  to  name  and  describe  the  Postmaster-General  as  "  Her  Majesty's 
Postmaster-General,"  without  any  further  or  other  name,  addition,  or 
description  whatsoever. 

VU.  That  any  printed  copy  of  the  London  Oazette,  purporting  to  be 
printed  and  pubHshed  by  the  person  or  persons  having  authority  to  print 
and  publish  the  same,  shall  be  admitted  as  evidence  by  all  courts,  judges, 
justices,  and  others  in  any  parts  of  Her  Majesty's  dominions  of  any 
treasury  warrant,  and  of  any  regulations  or  restrictions  which  shall  be 
issued  or  made  under  or  by  virtue  of  this  act,  and  contained  in  any  such 
Gazette,  and  of  the  due  issuing  thereof,  and  of  the  contents  of  any  such 
warrant,  regulations,  or  restrictions,  without  any  further  or  other  proof. 

Vni.  That  this  act  shall  be  deemed  and  taken  to  be  a  Post-office  act, 
and  that  the  several  terms  and  expressions  used  in  this  act  shall  be 
construed  according  to  the  respective  interpretations  contained  or  referred 
to  in  the  said  act  passed  in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  so  far  as  tliose  interpretations  are  not  repugnant  to  the  subject 
or  inconsistent  with  the  context  of  such  terms  and  expressions. 


Printed  copies 
of  the  LoiKfofi 
OtuetUto  be 
eridenoe. 


Act  to  be 
deemed  «  Poel- 
offioe  act. 
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FOBQEBY  OF  SEAL  OF  ENBOLMENT  OFHGE. 

11  &  12  ViOT.  Oap.  94. 

An  Act  to  regulate  certain  Offices  in  the  Petti/  Bag  in  the  High  Court  of 
Chancery,  the  Practice  of  the  Common  Law  Side  of  that  Court,  and 
the  Enrolment  Office  of  the  said  Court.— [Slst  August,  1848.] 

Sect.  XVI/pHAT  the  clerk  of  the  said  Enrolment  Office,  or  his  deputy  Certificates  of 

JL      or  assistant,  shall,  upon  request,  and  payment  of  the  •p«>lment  to  be 
proper  fees  payable  in   respect  thereof,   indorse   or  write   upon   every  ^^*°^**JJjjJJ^ 
specification,  instrument,  and  document  which  at  any  time  heretofore  has  «cliDitted  as  * 
been  or  at  any  time  hereafter  shall  be  enrolled  in  the  said  Enrolment  evidence. 
Office,  a  certificate  that  such  specification,  instrument,  or  document  has 
been  or  was  enrolled  in  Ohancery,  and  the  day  on  which  such  enrolment 
was  made,  and  shall  cause  such  certificate  to  be  sealed  or  stamped  with 
the    said    seal    of  the    Ohancery    Enrolment    Office;   and    every    such 
certificate  purporting  or  appearing  to  be  so  sealed  or  stamped  shall  be 
admitted  and   received   in   evidence   by  all  courts   and  other  tribunals, 
judges,  justices,   and   others,   without   further  proof,   and   as   sufficient 
primd  facie  evidence   that   the  specification,    document,   or  instrument . 
therein  mentioned  was  duly  enrolled  in   the  Court  of  Chancery  on  the 
day  and  at  the  time  mentioned  in  such  certificate. 

XVn.  That  every  document  or  writing  sealed    or  stamped,   or  pur-  Copies  of  enrol- 
porting  or  appearing  to  be  sealed  or  stamped  with  the  said  seal  of  the  "?"'"  'jSTS^. 
Chancery    Enrolment    Office,    and    purporting    to    be    a    copy   of  any  ^loieDt  Office ' 
enrolment  or  other  record,  or  of  any  other  document  or  writing  of  any  to  be  admitted 
description  whatsoever,  including  any  drawings,  maps,  or  plans  thereunto  in  endenoe. 
annexed  or  indorsed  thereon,  shall  be  deemed  to  be  a  true  copy  of  such 
enrolment,  record,  document,  or  writing,  and  of  such  drawing,  map,  or 
plan  (if  any)  thereunto  annexed,  and   shall,  without  further  proof,   be 
admissible   and   admitted  in  evidence,   as   well   before  either  House  of 
Parliament  as  also  before  any  committee  thereof,  and  also  by  and  before 
all  courts,  tribunals,  judges,  justices,  officers,  and  other  persons  whomso- 
ever, in  like  manner  and  to  the  same  extent  and  efi'ect  as  the  original 
enrolment,  record,  document,  or  writing  could  or  might  be  admissible  or 
admitted  in  evidence,  as  well  for  the  purpose  of  proving  the  contents  of 
such  enrolment,  record,  document,  or  writing,  and  the  drawing,  map,  or 
plan  (if  any)  thereunto  annexed,  as  also  proving  such  enrolment,  record, 
document,  or  writing  to  be  an  enrolment,  record,  document  or  writing  of 
or  belonging  to  the  said  Court  of  Chancery,  and  that  such  enrolment, 
record,  document,  or  writing  was  made,  adcnowledged,  prepared,  filed, 
or  entered  on  the  day  and  at  the  time    when  the  original  enrolment, 
record,   document,   or  writing  shall    purport  to    have  been  made,  ac- 
knowledged, prepared,  filed,  or  entered. 

XVnL  ThiBkt  if  any  person    shall   falsely  make,  forge,  or  counterfeit  Panishment  for 
any  seal  made,  provided,  used,  or  kept  in  pursuance  of  this  Act  for  or  in  (Urging  or  alter 
the  said  court  or  any  office  thereof,  or  shall  falsely  make  or  alter  any  seal,  ^J^JntT'  ^ 
so  as  to  resemble,  purport,  or  appear  to  be  a  seal  made,  provided,  used, 
or  kept  in  pursuance  of  this  act,  or  for  or  in  the  said  court  or  any  office 
thereof,  or  shall  use  or  tender  in  evidence,  or  utter  any  impression  made 
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11  ft  12  Viet,  bj  any  seal  so  falsely  made,  foiged,  ooimterfeitecL  or  altered  as  aforesaid, 

0.  94.        Imowing  the  same  to  liave  been  so  falsely  made,  forged,  counterfeited,  or 

Foroeni  of  Seal  ^^^  ^  aforesaid,  or  shall  forge  or  shall  unlawfolly  and  falsely  make  or 

of  Bhr^mmt  ^^^  ^7  '^^*  record,   docoment,  instmment,  proceeding,  or  writing  of 

OJkfe.       or  belonging  to  or  made  or  prepared  in  or  issuing  out  of,  or  appearing, 

.     or  purporting  to  be  of  or  belonging  to,  or  made  or  prepared  in  or  isaoing 

ont  of  any  such  offioe  as  aforesaid,  or  oat  of  the  said  Ooort  of  Chancery, 
or  shall  nse  or  tender  in  evidence  or  utter  any  writ,  record,  docnmeni, 
instniment,  proceeding,  or  writing,  so  unlawfolly  or  falsely  made  or 
altered  as  aforesaid,  Imowing  the  same  to  have  been  so  wdawfaUy  or 
falsely  made  or  altered,  or  shaU  unlawfully  and  falsely  seal  or  stamp  with 
any  seal  made,  prepared,  kept,  or  used  for  or  in  any  of  the  said  offices,  or 
for  or  in  the  said  Court  of  Ghanoery,  any  writ,  record,  document,  instru- 
ment, proceeding,  or  writing,  purporting  or  appearing  to  be  or  resembling, 
or  intended  to  purport  or  appear  to  be  or  resemble,  a  writ,  record, 
document,  instrument,  proceeding,  or  writing,  of  or  belonging  to  or 
made  or  prepared  in,  or  issuing  out  of  any  of  the  said  offices  or  the  said 
Oourt  of  Ohanoery,  or  shall  fraudulently  use  or  tender  in  evidenoe,  or 
utter  any  writ,  record,  document,  instrument,  proceeding,  or  writing,  so 
unlawfully  or  falsely  sealed  or  stamped  as  aforesaid,  then  and  in  every 
such  case  eyery  person  so  offending,  and  every  person  knowingly  and 
willingly  aiding,  abetting,  or  assisting  any  person  in  commiting  any  such 
offence,  and  being  thereof  lawfully  conyicted^  shall  be  adjudged  gidlty  of 
felony. 


APPENDIX,  Ir 


LARCENY  ACTS  AMENDMENT. 

12  ViOT.  Cap.  11. 

An  Act  to  amend  the  Laws  in  England  and  Ireland  relative  to  Larceny 
and  other  Offences  connected  therewith, — [3rd  April,  1848.] 

WHEREAS  by  an  act  passed  in  the  eighth  year  of  king  Qeorge  7  &  g  Oeo.  4. 
the  Fourth,   intituled  An  Act  for  consolidating  and  amending  c.  29. 
the  Laws  in  England  relative  to   Larceny  and  other  Offences  connect^ 
therevith,   it  was  among  other  things  enacted,  that  ereiy  person  con- 
victed of  simple  larceny,  or  of  any  felony  thereby  made  punishable  like 
simple  larceny,   should  (except  in  the  cases  theroinafter  otherwise  pro- 
yided  for)  be  liable,  at   the  discretion  of   the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  otherwise  punished 
as  by  the  said  act  provided :  and  whereas  by  an  act  passed  in  the  ninth 
year  of  king  George  the  Fourth,  intituled  An  Act  for  consolidating  and  9  Ofo.  4,  a  55. 
amending  the  Laws  in  Ireland  relative  to  Larceny  and  other  Offences 
connected  therewith,   it   was    among  other  things    enacted,   that   every 
person  convicted  of  simple  larceny,  or  of  any  felony  thereby  made  punish- 
able like  simple  larceny,  should  (except  in  the  cases  thereinafter  other- 
wise provided  for),  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  otherwise 
punished  as  by  the  same  act  provided;  and  whereas  it  is  expedient  to 
abolish   the  punishment   of    transportation  for  the  offence  of    simple 
larceny  and  for  felonies    by  the  said  acts  made  punishable  like  simple 
larceny :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Oommons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the   same,  that  from  and   after  the  first  day  of  May,   one  Panishment  of 
thousand  eight  hundred  and  forty-nine  so  much  of  the  recited  provisions  tranaportatioii 
of  the  said  acts  respectively  as  makes  any  person   convicted  of  simple  ^~°  *^Y  j*^ 
larceny,  or  of  any  felony  by  such  acts  respectively  made  punishable  like  pj^  ianaoy. 
simple    larceny  (except   in    the   cases    thereinafter  otherwise  provided 
for),  liable   to   be    transported   beyond  the  seas  for  the  term  of  seven 
years,  shall  be  repealed,  but  every  person  so  convicted  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  otherwise  punished  as  by  the  said 
acts  respectively  is  provided. 

n.  I^ovided  always,  and  be  it  enacted,  that  if  any  person  shall  steal  Tenanti  and 
any  chattel  or  fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  ^**7  rtetling 
or  lodging,  whether  the  contract  shall  have  been  entered  into  by  him  or  apwtmentB  let 
her,  or  by  her  husband,  or  by  any  person  on  behalf  of  him,  or  her,  or  to  them,  if  the 
her  husband,  in  case  the  value  of    the  article  or  articles  stolen  shall  Talae  exceed  5t, 
exceed  the  sum  of  five  pounds,   every  such  offender,   being  convicted  P^^f^^"  ^ 
thereof,  shall  be  liable  to  be  punished  as  if  this  act  had  not  been  passed.     1^^°^  ^^  ^^' 

m.  Provided  also,  and  be  it  enacted,  that  where  any  person  has  been  Laroenj,  &&, 
twice  convicted  of  any  of  the  offences  punishable  upon  summaiy  con-  after  two  pra- 
viction  under  the  provisions  contained  in  the  said  recited  acts,  or  an  ^"^  sammaiy 
act  of  the  eleventh  year  of  Her  Majesty,  intituled  An  Act  for  the  more  ^^ig]^|u«  as 
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ISVicLo.  11.  speedy  Trial  and  PunishmerU  of  Juvenile   Offenders,  or  an  act  of  the 

Larcw^Ads  *^®^*^  7^^  ^^  ^®^  Majesty,  intituled  An  Act  for  the  more  speedy  Trial 

Amendment.    ^^  Punishment  of  Juvenile  Offenders  in  Ireland,  or  an  act  of  the  eighth 

year  of  king  George  the  Fourth,  intituled  An  Act  for  consolidating  and 

More  the  puaa- amending   the  Laws    in  England   relative  to  malicious  Injuries   to  Pro- 
log  of  tbia  .ct.  p^fj^^  QY  ^  ^^  o£  ^^^  jjjjj^j^  ygj^  ^£  j^g  Geoige  tiie  Fourth,  intituled 

c^82  ^^  ^^^   ^^  ^^^  -^^   consolidating  and  amending  the  Laws  in  Ireland   relative 

,       to  malicious  Injuries  to  Property  (whether  each  of  the  convictions  has 

c.  59  *•   been  in  respect  of  an  ofiPence  of  the  same  description  or  not,  and  whether 

7  &  8  Q     4     "^^^  convictions,  or  either  of  them,  be  before  or  after  the  passing  of  this 

^  3Q     *^'   *    act),   if  the  person    so   twice   convicted    shall   afterwards  conunit  the 

9  Geo.  4  a  66.  ^^^'^^  ^^  simple  larceny,  or  any  ofiPence  by  the  said  firstly  and  secondly 

recited  acts    respectively  made    punishable    like  simple   larceny,   such 

ofifender  being  committed  thereof,  shall  be  liable  to  be  punished  as  if 

this  act  had  not  been  passed. 

In  indictments       IV.  And  be   it  enacted,   that  in   any  indictment  against  any  person 

againet  penoni  who  shall  have  been  twice  convicted  of  ofifences  punishable  upon  sum- 

S'irtlTbleilffi-  ^^^  conviction  as   aforesaid  it  shall  be  sufficient  to  state  that  such 

dent  to  etate     P^^on  was  at  certain  times  and  places  so  twice  convicted  as  aforesaid, 

the  fact,  and      without  otherwise  describing  the  offences  of  which  such  person  was  so 

certified  copies  convicted  as  aforesaid,  and  a  copy  of   any  such  conviction,  certified  by 

to  b^°w?dlnw    ^^®  proper  officer  of  the  court  of  General  or  Quarter  Sessions  to  which 

such  conviction  shall  have  been  transmitted  or  returned,  or  proved  to  be  a 

true   copy,   shall   be  sufficient   evidence   to  prove  such  conviction   and 

such  conviction  shall  be  presumed  to  be  unappealed  against  unless  the 

contrary  be  shown. 
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No.  VI. 

Indictment  for  Manslaughter  against  the  Driver  and  Stoker  of  a  Railway  Engine^ 
/or  negligently  driving  against  another  Engine,  whereby  the  Deceased  met  his 
Death, 

CENTBAL  Oriminal  Ooort,  )       The  jurors  for  our  Lady  the  Queen 
to  wit,  )  upon  their  oath   present,  that   8.  H., 

late  of  the  parish  of  Bichmond,  in  the  county  of  Surrey,  labourer,  and 
W.  W.,  late  of  the  same  place,  labourer,  on  the  17th  day  of  November, 
in  the  twelfth  year  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 
with  force  and  arms,  at  the  t>skrish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  one  B.  V-,  in  the 
peace  of  God  and  of  our  lady  the  Queen  then  and  there  being,  feloniously 
and  wilfully  did  make  an  assault.  •  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  present  that,  before  and  on  the  said  17th  day  of 
November,  the  said  S.  H.  was  employed  by  a  certain  body  corporate,  to 
wit,  the  London  and  South  Western  Bailway  Company,  for  the  purpose 
of  conducting,  driving,  managing,  and  controlling  certain  locomotive 
steam  engines  belonging  to  the  said  London  and  South  Western  Bailway 
Company,  and  that  the  said  W.  W.,  before  and  on  the  day  and  year 
aforesaid,  was  employed  by  the  said  London  and  South  Western  Bailway 
Company  for  the  purpose  of  assisting  him,  the  said  S.  H.,  in  the 
conducting,  driving,  management,  and  control  of  such  locomotive  steam 
engines  as  aforesaid,  and  that  by  virtue  of  such  their  respective  employ-* 
ments,  the  said  S.  H.  was,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  conducting  and  driving,  and  then  and  there  had  the  management 
and  control  of  a  certain  locomotive  steam  engine,  to  and  behind  which  a 
certain  carriage,  called  a  tender,  was  then  and  there  attached,  and  which 
said  locomotive  steam  engine  and  tender  were  then  and  there  the  property 
of  and  belonging  to  the  said  London  and  South  Western  Bailway  Com- 
pany, and  were  then  and  there  in  and  upon  a  certain  side  line  of  railway 
leading  into  and  upon  a  certain  main  Hne,  to  wit,  the  Bichmond  Bailway, 
and  the  said  W.  W.  was  then  and  there,  him  the  said  8.  H.,  in  and 
about  the  said  conducting,  driving,  management,  and  control  of  the  said 
locomotive  steam  engine  and  tender,  aiding  and  assisting,  and  that  it  then 
and  there  became  and  was  the  duty  of  the  said  S.  H.  and  of  the  said 
W.  W.,  by  virtue  of  their  said  employment,  not  to  conduct  or  drive;  or 
suffer  or  permit  to  be  conducted  or  driven,  the  said  locomotive  steam 
engine  and  tender  from  and  off  the  said  side  line  of  railway,  into,  upon, 
or  across  the  said  main  line  of  railway,  in  case  any  train  or  engine  should 
be  then  due,  and  about  to  arrive  at  that  part  of  the  said  main  line  of 
railway,  where  the  same  was  joined  by  the  said  side  line  of  raOway 
aforesaid ;  yet  the  said  S.  H.,  and  the  said  W.  W.,  well  knowing  the 
premises,  and  well  knowing  that  a  certain  train,  to  wit,  a  train  consisting 
of  a  certain  other  locomotive  steam  engine  with  a  certain  other  tender, 
and  divers,  to  wit,  twenty  carriages  attached  thereto  and  drawn  thereby, 
was  then  and  there  lawfully  travelling  and  being  propelled  on  and  along 
the  said  main  Hne  of  railway,  and  was  then  due  and  about  to  arrive  at 
VOL.  in.  6 
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Precedents,    thai  part  of  the  said  main  line  of  railway  where  the  same  was  joined  by 

the  side  line  of  railway  aforesaid,  but  disregarding  their  duty   in  that 

^^'  ^J-  behalf,  did,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
manslaughter'  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  wilfully 
against  the  and  feloniously  and  with  great  force  and  violence,  and  in  a  wanton, 
drifer  and  negligent,  and  improper  manner,  and  contrary  to  their  said  duty  in  that 
Bioker  of  a  behalf,  and  while  the  said  train  was  so  then  and  there  due  and  about  to 
&c '^&c^°^'°*'  arrive  as  aforesaid,  conduct  and  drive,  and  suffer  and  permit  to  be  con- 
ducted and  driven,  the  said  first-mentioned  locomotive  steam  engine  and 
tender  from  and  off  the  said  line  of  railway,  into,  upon,  and  across  the 
said  main  line  of  railway,  and  into,  upon,  and  against  the  said  train  so 
then  and  there  lawfully  travelling  and  being  propelled  on  and  along  the 
said  main  line  of  railway  as  aforesaid ;  and  that  the  said  S.  H.  and  the 
said  W.  W.  did  thereby  and  by  means  of  the  said  several  premises,  and 
by  reason  of  the  shock  and  concussion  thereby  given  and  communicated 
to  the  said  first-mentioned  locomotive  steam  engine,  then  and  there 
wilfully  and  feloniously  and  with  great  force  and  violence,  push,  force, 
dash,  drive,  and  jam,  and  cause  to  be  pushed,  forced,  dashed,  driven,  and 
jammed  in,  upon,  over,  against,  and  between  a  certain  part  of  the  said  first- 
mentioned  locomotive  steam  engine,  to  wit,  the  hinder  part  thereof,  the 
said  B.  P.,  who  was  then  and  there  standing  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  and  did  then  and  there  by 
means  of  the  pushing,  forcing,  dashing,  and  driving  and  jamming  afore- 
said, wilfully  and  feloniously  inflict  and  cause  to  be  inflicted  in  and  upon 
the  head,  to  wit,  in  and  upon  the  right  side  of  the  head  of  him  the  said 
B.  P.,  divers  mortal  wounds  and  fractures,  and  in  and  upon  the  body,  to 
wit,  in  and  upon  the  back,  sides,  belly,  thighs,  legs,  and  feet  of  him  the 
said  B.  P.,  divers  mortal  wounds,  bruises,  contusions,  bums,  and  scalds, 
of  which  said  several  mortal  wounds,  fractures,  bruises,  contusions,  bnrns, 
and  scalds,  he  the  said  B.  P.,  on  the  day  and  year  aforesaid  at  the 
parish  aforesaid,  in  the  coimty  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  instantly  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  they  the  said  S.  H.  and  the  said  W.  W., 
him  the  said  B.  P.,  in  the  manner  and  by  the  means  aforesaid,  wilfully 
and  feloniously  did  kill  and  slay,  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity. 
Second  coant.  Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  S.  H.  and  the  said  W.  W.  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Itichmond,  in  the 
county  of  Surrey,  and  within  the  jurisdiction  of  the  said  court,  in  and 
upon  the  said  B.  P.,  in  the  peace  of  Gk>d  and  of  our  lady  the  Queen  then 
and  there  being,  feloniously  and  wilfully  did  make  an  assault.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  present,  that  before 
and  on  the  day  and  year  aforesaid,  the  said  S.  H.  was  employed  by  a 
certain  corporate  body>  to  wit,  the  London  and  South  Western  Bailway 
Company,  for  the  purpose  of  conducting,  driving,  managing,  and  con- 
trolling certain  locomotive  steam  engines  belonging  to  the  said  London 
and  South  Western  Bailway  Company,  and  the  said  W.  W.,  before  and 
on  the  day  and  year  aforesaid,  was  employed  by  the  said  London  and 
South  Western  Bailway  Company  for  the'  purpose  of  assisting  him  the 
said  S.  H.,  in  the  conducting,  driving,  management,  and  control  of  such 
locomotive  steam  engines  as  aforesaid,  and  that  by  virtue  of  such  their 
respective  emplojrments,  he  the  said  S.  H.,  was,  on  the  day  and  year 
aforesaid,  at  l^e  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
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joiisdiciiob  of  the  said   oonrt,  condncting  and   driying,   and  then  and     Pteoedenfg, 

there  had   the  management  and  control  of   a  certain  locomotive  steam        

engine,  to  and  behind  which  a  certain  carriage,  called  a  tender,  was  then  .  .^'  ^'* 
and  there  attached,  and  which  said  locomotiye  steam  engine  and  tender  maoBlftaghter 
were  then  and  there  the  property  of  and  belonging  to  the  said  London  against  tbe 
and  South  Western  Bailway  Oompany,  and  were  ^en  and  there  in  and  <in^er  and 
upon  a  certain  side  line  of  railway,  leading  into  and  upon  a  certain  main  ^^^^^  ^^  *  . 
line  of  railway,  to  wit,  the  Richmond  Bailway,  and  that  the  said  W.  W.  2i,,''S^/°^°*' 
was  then  and  there,  him  the  said  S.  H.,  in  and  about  the  said  conducting, 
driying,  management,  and  control  of  the  said  locomotive  steam  engine 
and  tender,  ai^g  and  assisting,  and  that  it  then  and  there  became  and 
was  the  duty  of  the  said  S.  H.  and  of  the  said  W.  W.,  by  virtue  of  their 
said  employment,  not  to  conduct  or  drive,  or  su£Per  or  permit  to  be 
conducted  or  driven,  the  said  locomotive  steam  engine  and  tender  from 
and  o£P  the  said  side  line  of  railway,  into,  upon,  or  across  the  said  main 
line  of  railway,  in  case  any  train  or  engine  should  be  then  due  and 
about  to  arrive  at  that  part  of  the  said  main  line  of  railway,  where  the 
same  was  joined  by  the  side  line  hf  railway  aforesaid  ;  yet  the  said  S.  H. 
and  the  said  W.  W.,  well  knowing  the  premises,  and  well  knowing  that 
a  certain  train,  consisting  of  another  locomotive  steam  engine,  with  a 
certain  other  tender,  and  divers,  to  wit,  twenty  carriages  attached  thereto 
and  drawn  thereby,  was  then  and  there  lawfully  travelling  and  being 
propelled  on  and  along  the  said  main  line  of  railway,  and  was  then  due 
and  about  to  arrive  at  that  part  of  the  said  main  line  of  railway,  where 
the  same  was  joined  by  the  side  line  of  railway  aforesaid,  but  disre- 
garding their  duty  in  that  behalf,  did,  on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  wilfully  and  feloniously,  and  with  great  force  and 
violence,  wilfully  and  in  a  wanton,  negligent,  and  improper  manner, 
contrary  to  their  said  duty  in  that  behalf,  and  while  the  said  train  was  so 
then  and  there  due  and  about  to  arrive  as  aforesaid,  conduct  and  drive, 
and  suffer  and  permit  to  be  continued  and  driven  the  said  first-mentioned 
locomotive  steam  engine  and  tender  from  and  o£P  the  said  side  line  of 
railway,  into,  upon,  and  across  the  said  main  line  of  railway,  and  thereby 
and  by  reason  of  the  said  premises,  and  of  the  several  negligent  and  im- 
proper conduct  of  the  said  S.  H.,  and  of  the  said  W.  W.,  the  said  train 
so  then  travelling  and  being  propelled  on  and  along  the  said  main  line  of 
railway,  did  then  and  there,  unavoidably,  with  great  force  and  violence, 
strike,  run,  and  impinge  against  the  said  fint-mentioned  locomotive 
steam  engine ;  and  by  means  of  the  said  several  premises,  and  of  the 
shock  and  concussion  thereby  given  and  communicated  to  the  said  first- 
mentioned  locomotive  steam  engine,  the  said  B.  P.,  who  was  then  and 
there  standing,  and  being  in  and  upon  the  said  first-mentioned  locomo- 
tive steam  engine,  was  then  and  there  with  great  force  and  violence 
pushed,  forced,  dashed,  driven,  and  jammed  in,  upon,  over,  and 
between  a  certain  part  of  the  said  first-mentioned  locomotive  steam 
engine,  to  wit,  the  hinder  part  thereof ;  and  by  means  of  the  ssdd  push- 
ing, forcing,  dashing,  driving,  and  jamming,  then  and  there  were  made 
and  inflicted  in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of 
the  head  of  him  the  said  B.  P.,  divers  mortal  wounds  and  fractures,  and 
in  and  upon  the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs, 
legs,  and  feet  of  him  the  said  B.  P.,  divers  mortal  wounds,  bruises,  con« 
tusions,  bums,  and  scalds,  of  which  said  several  mortal  wounds,  fractures, 
bruises,  contusions,  bums,  and  scalds,  he  the  said  B.  P.,  on  the  day  and 
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PreeedeHti.    year  aforesaid,  at  the  pariah  aforesaid,  in  the  county  aforesaid,  and  within 

the  jurisdiction  of  the  said  court,  instantly  died  ;  and  so  the  jurors  afore* 

No.  VI.       gj^i^^  ^^ 

manslanchter  Third  Count, — ^And  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do 

against  the  further  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  and 

drivei  and  year  aforesaid,  with  force  and  arms,  at  the  parish  of  Bichmond  aforesaid, 

stoker  of  a  ^  ^^^  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said 

&c.  2c.  "  '  court,  in  and  upon  the  said  B.  P.,  in  the  peace  of  God  and  of  our  lady 

the  Queen  then  and  there  being,  feloniously  and  wilfully  did  make  an 

Third  count,  assault,  and  that  the  said   S.  H.  was  then  and  there  conducting  and 

driving,  and  then  and  there  had  the  management  and  control  of  a  certain 
locomotive  steam  engine^  to  and  behind  which  a  certain  carriage,  called 
a  tender,  was  then  and  there  attached,  and  which  said  locomotive  steam 
engine  and  tender  were  then  and  there  in  and  upon  a  certain  way,  to  wii, 
a  certain  side  line  of  railway  leading  into  and  upon  a  certain  main  line 
of  railway,  to  wit,  the  Bichmond  Bailway,  and  that  the  said  W.  W.  was 
then  and  there,  him  the  said  8.  H.,  in  and  about  the  said  conducting, 
driving,  management,  and  control  of  the  said  locomotive  steam  engine 
and  tender,  aiding  and  assisting ;  and  that  it  then  and  there  became  and 
was  the  duty  of  the  said  8.  H.,  and  of  the  said  W.  W.,  to  use  all  due 
and  proper  caution  in  and  about  the  conducting  and  driving  the  said 
locomotive  steam  engine  and  tender,  from  and  off  the  said  side  line  of 
railway  in,  upon,  or  across  the  said  main  line  of  railway,  yet-  the  said 
B.  H.,  and  the  said  W.  W.,  well  knowing  the  premises,  and  not  regard- 
ing their  duty  in  that  behalf,  did  not,  nor  would  use  all  due  and  proper 
caution  in  and  about  the  conducting  and  driving  of  the  said  locomotive 
steam  engine  and  tender,  from  and  off  the  said  side  line  of  railway,  in, 
upon,  or  across  the  said  main  line  of  railway;  but  on  the  contrary 
thereof,  did  then  and  there,  wilfully  and  feloniously,  and  with  great  force 
and  violence,  and  without  due  and  proper  caution,  and  in  a  negligent  and 
improper  manner,  and  contrary  to  their  said  duty  in  that  behalf,  conduct 
and  drive  the  said  locomotive  steam  engine  and  tender  from  and  off  the 
said  side  line  of  railway,  into,  upon,  and  across  the  said  main  line  of 
railway,  and  into,  upon,  and  against  a  certain  train,  to  wit,  a  train  con- 
sisting of  another  locomotive  steam  engine,  with  a  certain  other  tender, 
and  divers,  to  wit,  twenty  carriages  attached  thereto,  and  drawn  thereby, 
which  said  train  was  then  and  there  lawfully  travelling  and  being  pro- 
pelled on  and  along  the  said  main  line  of  railway ;  and  that  the  said 
B.  H.  and  W.  W.  did  thereby  and  by  means  of  the  said  several  premises, 
and  by  reason  of  the  shock  and  concussion  thereby  given  and  communi- 
cated to  the  said  first-mentioned  locomotive  steam  engine,  then  and  there 
wilfully  and  feloniously,  and  with  great  force  and  violence,  push,  force, 
dash,  drive,  and  jam,  and  cause  to  be  pushed,  forced,  dashed,  driven, 
and  jammed  in,  upon,  over,  and  between  a  certain  part  of  the  said  first- 
mentioned  locomotive  steam  engine,  to  wit,  the  hinder  part  thereof,  the 
said  B.  P.,  who  was  then  and  there  standing,  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  and  did  then  and  there,  by 
means  of  the  said  pushing,  forcing,  dashing,  driving,  and  jamming,  wil- 
fully and  feloniously  inflict,  and  cause  to  be  inflicted,  in  and  upon  the 
head,  to  wit,  in  and  upon  the  right  side  of  the  head  of  him  the  said 
B.  P.,  divers  mortal  wounds  and  fractures,  and  in  and  upon  the  body,  to 
wit,  in  and  upon  the  back,  sides,  belly,  thighs,  legs,  and  feet,  of  him  the 
said  B.  P.,  divers  mortal  wounds,  bruises,  contusions,  bums,  and  scalds, 
of   which    said  several   mortal    wounds,    fractures,    bruises,    contusions. 
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burns,  and  scalds,  he  the  said  B.  P.,  on  the  day  and  year  aforesaid,  at     PreeedmU, 

the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction         

of  the  said  court,  instantly  died  ;  and  so  the  jurors  aforesaid,  &c.  .  .^  ^'• 

Fourth  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  nunsUnghter 
farther  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  and  af^aiiut  the 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Bichmond  aforesaid,  driver  aod 
in  the  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said  ■*?J^*'  **^  • . 
court,  in  and  upon  the  said  B.  P.,  in  the  peace  of  God  and  of  our  lady  JJJ.   5bc*°^°'' 

the  Queen  then  and  there  being,  feloniously  did  make  an  assault,  and      ' 

that  the  said  S.  H.  was  then  and  there  conducting  and  driving,  and  then  Fourth  ooant. 
and  there  had  the  management  and  control  of  a  certain  locomotive  steam 
engine,  to  and  behind  which  a  certain  carriage,  called  a  tender,  was  then 
and  there  attached,  and  which  said  locomotive  steam  engine  and  tender 
were  then  and  there  in  and  upon  a  certain  way,  to  wit,  a  certain  side 
line  of  railway,  leading  into  and  upon  a  certain  main  line  of  railway,  to 
wit,  the  Bichmond  Bailway,  and  that  the  said  W.  W.  was  then  and 
there,  him  the  said  S.  H.,  .in  and  about  the  said  conducting,  driving, 
management,  and  control  of  the  said  locomotive  steam  engine  and  tender, 
aiding  and  assisting,  and  that  it  then  and  there  became  and  was  the  duty 
of  the  said  S.  H.,  and  of  the  said  W.  W.,  to  use  all  due  and  proper 
caution  in  and  about  the  conducting  and  driving  the  said  locomotive 
steam  engine  and  tender  from  and  off  the  said  side  line  of  railway,  in, 
upon,  or  across  the  said  main  line  of  railway ;  yet  the  said  8.  H.,  and 
the  said  W.  W.,  well  knowing  the  premises,  and  not  regarding  their 
duty  in  that  behalf,  did  not,  nor.  would  use  all  due  and  proper  caution  in 
and  about  the  conducting  and  driving  of  the  said  locomotive  steam 
engine  and  tender,  from  and  off  the  said  side  line  of  railway,  in,  upon, 
or  across  the  said  main  line  of  railway,  but  on  the  contrary  thereof,  did 
then  and  there  wilfully  and  feloniously,  and  with  great  force  and  vio- 
lence, and  without  due  and  proper  caution,  and  in  a  negligent  and 
improper  manner,  and  contrary  to  their  said  duty  in  that  behalf,  conduct 
and  drive  the  said  locomotive  steam  engine  and  tender,  from  and  off  the 
said  side  line  or  railway,  into,  upon,  and  across  the  said  main  line  of 
railway,  and  thereby  and  by  reason  of  the  said  several  premises,  and  of 
the  said  negligent  and  improper  conduct  of  the  said  8.  H.,  and  of  the 
said  W.  W.,  a  certain  train,  to  wit,  a  train  consisting  of  a  certain  other 
locomotive  steam  engine,  with  a  certain  other  tender,  and  divers,  to  wit, 
twenty  carriages  attached  thereto,  and  drawn  thereby,  which  said  train 
was  then  and  there  lawfully  travelling  and  being  propelled  on  and  along 
the  said  main  line  of  railway,  did  then  and  there  inadvertently,  with 
great  force  and  violence,  strike,  run,  and  impinge  upon  and  against  the 
said  first-mentioned  locomotive  steam  engine,  and  by  means  of  the  said 
several  premises,  and  of  the  shock  and  concussion  thereby  given  and 
communicated  to  the  said  first-mentioned  locomotive  steam  engine,  the  said 
B.  P.,  who  was  then  and  there  standing  and  being  in  and  upon  the  said 
first-mentioned  locomotive  steam  engine,  was  then  and  there  with  great 
force  and  violence  pushed,  forced,  dashed,  driven,  and  jammed  in,  upon, 
against,  over,  and  between  a  certain  part  of  the  said  first-mentioned 
locomotive  steam  engine,  to  wit,  the  hinder  part  thereof,  and  by  means 
of  the  said  pushing,  forcing,  dashing,  driving,  and  jamming,  then  and 
there  were  made  and  infiicted  in  and  upon  the  head,  to  wit,  in  and  upon 
the  right  side  of  the  head  of  him  the  said  B.  P.,  divers  mortal  wounds 
and  fractures,  and  in  and  upon  the  body,  to  wit,  in  and  upon  the  back, 
tides,  belly,  thighs,  legs,  and  feet  of  hun  the  said  B.  P.,  divers  mortal 
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wounds,  bmiseSy  contusions,  bums,  and  scalds,  of  whicli  said  sereral 
mortal  wounds,  fractures,  bruises,  contusions,  bums,  and  scalds,  lie  the 
said  B.  P.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  instantly 
died  ;  and  so  the  jurors  aforesaid,  &c. 

Fifth  Coun^.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  S.  H.,  and  the  said  W.  W.,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Richmond  aforesaid, 
in  the  coimty  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  in  and  upon  the  said  B.  P.,  in  the  peace  of  God  and  of  our  said 
lady  the  Queen  then  and  there  being,  feloniously  and  wilfully  did  make 
an  assault ;  and  that  the  said  S.  H.,  and  the  said  W.  W.,  a  certain  loco- 
motive steam  engine,  (to  and  behind  which  a  certain  carriage  called  a 
tender  was  then  and  there  attached,  and  which  said  locomotive  steam 
engine  and  tender  were  then  and  there  being  forced  and  propelled  by 
the  power  of  steam  on  and  along  a  certain  way,  to  wit,  a  ndlway  ;  and 
which  said  locomotive  steam  en^ne  and  tender  he  the  said  S.  H.  was 
then  and  there  managing,  controlling,  conducting,  and  driving,  in   and 
along  the  said  railway,  and  in  the  managing,  controlling,  conducting,  and 
driving  whereof,  he  the  said  W.  W.  was  then  and  there  him  the  said 
8.  H.  aiding  and  assisting),  did  then  and  there  wilfully  and  feloniously, 
by  the  wanton  and  felonious  negligence  of  them  and  each  of  thena  re* 
spectively,  and  by  the  wilful  and  felonious  disregard  of  the  duties  in- 
cumbent upon  them,  and  each  of  them  respectively,  in  that  behalf,  cause, 
occasion,  permit,  and  suffer  to  strike  and  run  into,  upon,  and  against^ 
and  to  be  with  great  force  and  violence  forced,  driven,  and  dashed  into, 
upon,  and  against  a  certain  other  locomotive  steam  engine,  to  which  said 
Istst-mentioned  locomotive  steam  engine  a  certain  other  tender  and  divers, 
to  wit,  twenty  carriages,  were  then  and  there  attached,  and  which  said 
last-mentioned  locomotive  steam  engine  and  tender  and  carriages  were 
then  and  there  lawfully  travelling  and  being  propelled  on  and  along  the 
said  railway,  and  that  the  said  S.  H.,  and  the  said  W.  W.,  did  thereby, 
and  by  means  of  the  said  several  premises,  and  by  reason  of  the  shodc 
and  concussion  thereby  caused  and  communicated  to  the  said  first-men- 
tioned locomotive  steam  engine  and  tender,  then  and  there  wilfully  and 
feloniously,  and  with  great  force  and  violence,  push,  force,  dash,  drive, 
and  jam,  and  cause  to  be  pushed,  forced,  dashed,  driven  and  jammed  in, 
upon,  over,  and  between  a  certain  part  of  the  said  first-mentioned  loco- 
motive steam  engine,  to  wit,  the  hinder  part  thereof,  the  said  B.  P.,  who 
was  then  and  there  standing  and  being  in  and  upon  the  said  first-men- 
tioned locomotive  steam  engine,  and  did  then  and  there,  and  by  means  of 
the  said  pushing,  forcing,  dashing,  driving,  and  jamming,  wilfully  and 
felcmiously  inflict,  and  cause  to  be  inflicted,  in  and  upon  the  head,  to  wit, 
in  and  upon  the  right  side  of  the  head  of  him  the  said  R  P.,  divers 
mortal  wounds  and  fractures,  and  in  and  upon  the  body,  to  wit,  in  and 
upon  the  back,  sides,  belly,  thighs,  legs  and  feet  of  him  the  said  B.  P., 
divers    mortal  wounds,  contusions,   bruises,  bums  and  scalds,  of  which 
said  several  wounds,  fractures,   contusions,  bruises,  bums  and  scalds  he 
the  said  B.  P.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the   county  aforesaid,   and   within  the  jurisdiction    of  the  said  court, 
instantly  died ;  and  so  the  jurors  aforesaid,  &c. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  S.  H.  and  the  said  W.  W.,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  of  Bichmond  aforesaid. 
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in  the  county  of  Surrey  aforesaid,  and  within  the  jurisdiction  of  the  said     PreeedenU. 
court,  in  and  upon  the  said  E.  P.,  in  the  peace  of  God  and  of  our  lady         — -- 
the  Queen  then  and  there  being,  feloniously  and  wilfully  did  make  an  i„j|ctment  for 
assault,  and  that  they  the  said  S.  H.  and  the  said  W.  W.,  a  certain  loco-  mansUufrhter 
motive  steam  engine,  to  and  behind  which  a  certain  carriage  called  a  against  the 
tender  was  then  and  there  attached,  and  which  said  locomotive  steam  ^^^"f^  *^^ 
engine  and  tender  were  then  and  there  being  forced  and  propelled  by  the  J^^  **^  *  .^ 
power  of  steam  on  and  along  a  certain  way,  to  wit,  a  railway,  and  which  Scc  &o, 
said  locomotive  steam  engine  and  tender  he  the  said  S.  H.  was  then  and 
there  managing,  controlling,  conducting  and  driving  in  and  along  the  said 
railway,    and    in    the    managing,  controlling,   conducting    and   driving 
whereof  he  the  said  W.  W.  was  then   and  there   him  the  said  S.  H. 
aiding  and  assisting,  did  then  and  there  wilfully  and  feloniously,  and  by 
the  wanton  and  felonious  negligence  of  them  and  each  of  them  respec- 
tively, and  by  the  wilful  and  felonious  disregard  of  the  duties  incumbent 
upon  them  and  each  of  them  respectively  in  that  behalf,  and  with  great 
force  and  violence,  conduct,  drive  and  propel,  and  cause  and  permit  to  be 
conducted,  driven,  and  propelled  to,  upon,  along  and  across   a  certain 
other  part  of  the  railway  aforesaid,  and  thereby  and  by  reason  of  the 
said  several  premises  and  of  the  said  wilful  and  felonious  negligence  of 
the  said  S.  H.,  and  of  the  said  W.  W.,  a  certain  train,  to  wit,  a  train 
consisting  of    a  certain  other  locomotive  steam   engine  with  a  certain 
other  tender,  and  divers,  to  wit,  twenty  carriages  attached  thereto  and 
drawn  thereby,  and  which  said  train  was  then  and  there  lawfully  travel- 
ling and  being  propelled  on  and  along  the  said  last-mentioned  part  of 
the  said  line  of  railway,  did  then  and  there  inavoidably  and  with  great 
force  and  violence  strike,  drive,  dash  and  impinge  upon  and  against  the 
said  first-mentioned  locomotive  steam  engine ;  and  by  means  of  the  said 
several   premises  and  of   the  shock  and  concussion  thereby  given  and 
communicated  to  the  said  first-mentioned  locomotive  steam  engine,  the 
said  B.  P.,  who  then  and  there  was  standing  and  being  in  and  upon  the 
said  first-mentioned  locomotive  steam  engine,  was  then  and  there  with 
great  force  and  violence  pushed,  forced,  dashed,  driven  and  jammed  in,  upon, 
over,  and  between  a  certain  part  of  the  said  first-mentioned  locomotive 
steam  engine,  to  wit,  the  hinder  part  thereof,  and  by  means  of  the  said 
pushing,  forcing,  dashing,  driving  and   jamming  than  and  there  were 
inflicted  in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of  the 
head  of  him  the  said  B.  P.,  divers  mortal  wounds  and  fractures,  and  in 
and  upon  the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs, 
legs  and  feet  of  him  the  said  B.  P;,  divers  mortal  wounds,  bruises,  con- 
tusions, bums  and  scalds,  of  which  said  mortal  wounds,  fractures,  bruises, 
contusions,  bums  and  scalds  he  the  said  B.  P.,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and   within  the 
jurisdiction  of  the  said  court,  instantly  died  ;  and  so  the  jurors,  &c. 

Seventh  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Serenth  count, 
further  present,  that  the  said  8.  H.  and  the  said  W.  W.,  on  the  day  and 
year  aforesaid,  with  force  and  arms  at  the  parish  of  Bichmond  aforesaid, 
in  the  county  of  Surrey  aforesaid,  and  witlun  the  jurisdiction  of  the  said 
court,  in  and  upon  the  said  B.  P.,  in  the  peace  of  Gk>d  and  of  our  said 
lady  the  Queen  then  and  there  being,  feloniously  and  wiKuUy  did  make 
an  assault,  and  that  the  said  S.  H.  and  W.  W.,  a  certain  locomotive 
steam  engine,  to  and  behind  which  a  certain  carriage  called  a  tender 
was  then  and  there  attached,  and  which  said  locomotive  steam  engine 
and  tender  were  then  and  there  the  property  of  a  certain  corporate  body, 
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PtMedentB.  to  wit,  the  London  and  Soath  Western  Bailway  Company,  and  were  then 
^-""77,  and  there  lawfully  standing  and  being  in  and  upon  a  certtun  railway,  to 
Indictment  for  ^^'  ^^  ^^^  °®^^  ^  Certain  station  belonging  to  the  said  railway,  did  then 
manslanghter  and  there  wilfully  and  feloniously  and  without  any  lawful  authority  in 
against  the  that  behalf,  and  with  great  force  and  yiolence,  conduct,  drive  and  propel, 
stoker  of ^E  and  cause,  permit  and  sniffer  to  be  conducted,  driven  and  propelled  away 
railwaj  engine,  ^^^T^  the  said  station  along,  tO|  upon  and  across  a  certain  other  part  of 
&c.,  &c.  the   railway  aforesaid,  and  thereby  and  by  reason  of    the  said  several 

premises  a  certain  train,  to  wit,  a  train   consisting  of  a  certain  other 
locomotive    steam    engine,   with  a  certain    other    tender,   and    divers, 
to    wit,   twenty   carriages    attached    thereto  and   drawn   thereby,    and 
which   said   train   was   then    and  there  lawfully   travelling  and    being 
propelled  on   and  along  the  line  of   the  said  railway,   £d  then   and 
there    unavoidably    and    with  great    force  and  violence    strike,    dash, 
drive    and    impinge   upon  and  against    the    said  first-mentioned  loco- 
motive steam  engine,  and  by  means  of  the  said  several  premises  and  of 
the  shock  and  concussion  thereby  given  and  communicated  to  the  said 
first-mentioned  locomotive  steam  engine,  the  said  B.  P.,  who  then  and 
there  was  standing  and  being  in  and  upon  the  said  first-mentioned  loco- 
motive steam  engine,  was  then  and  there  with  great  force  and  violence 
pushed,  forced,  dashed,  driven  and  jammed  in,  upon,  over  and  between 
a  certain  part  of  the  said  first-mentioned  locomotive  steam  engine,  to 
wit,  the  hinder  part  thereof,  and  by  means  of  the  said  pushing,  forcing, 
dashing,  driving  and  jamming  then  and  there  were  made  and  inflicted 
in  and  upon  the  head,  to  wit,  in  and  upon  the  right  side  of  the  head  of 
him  the  said  B.  P.,  divers  mortal  wounds  and  fractures,  and  in  and  npon 
the  body,  to  wit,  in  and  upon  the  back,  sides,  belly,  thighs,  legs  and  feet 
of  him  the  said  B.  P.,  divers  mortal  wounds,  bruises,  contusions,  bums 
and  scalds,  of  which  said  several  mortal  wounds,  fractures,  bruises,  con* 
tusions,  bums  and  scalds  he  the  said  B.  P.,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  llie  jurisdiction 
of  the  said  court,  instantly  died ;  and  so  the  jurors,  &c. 
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BTATXJTES  AND  PARTS  OP  STATUTES. 

RELATING  TO  THE  CRIMINAL  LAW. 


THE  PROTEOTION  OF  WOMEN. 
12  &  13  ViOT.  Oiip.  76. 

An  Act  to  protect  Women  from  fraudulent  Practices  Jor  procuring  their 

Defilement.— l2Sth  July,  1848.] 

Sect.  I.  T^OR  the  better  preventing  the  heinous  offence  of  procuring  the 
F     defiling  of  women,  which  certain  infamous  persons  do  most 
wickedly  practise,  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  panishment  of 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  penons 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  procorin^ 
of  the  same,  that  if  any  person  shall,  by  false  pretences,  false  representa-  ^•"**°®"'  ^ 
tions,  or  other  fraudulent  means,  procure  any  woman  or  child  under  the 
age   of  twenty-one    years   to  have    illicit    carnal   connexion   with   any 
man,  such  person  shall  be  guilty  of  a  misdemeanor,  and'shall,  being  duly 
convicted  thereof,  suffer  imprisonment  for  a  term  not  exceeding  two  years, 
with  hard  labour. 

n.  And  be  it  enacted,  that  where  any  prosecutor  or  other  person  shall  Where  penons 
appear  before  any  court  on  recognizance  to  prosecute  or  give  evidence  •PP*"  m 
against  any  person  charged  with  any  offence  against  this  act,  every  such  P''®'*^*^''i  *"^» 
court  is  hereby  authorized  and  empowered,  whether  any  bill  of  indictment  empowered  to 
for  such  charge  shall  or  shall  not  be  actually  preferred,  to  order  payment  eward  oosts  and 
of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for  the  prosecu-  compensation 
tion,  in  the  same  manner  as  courts  are  now  by  law  authorized  and  em-  ^^'  ^^^  ^  ^*°'** 
powered  to  order  the  same  in  cases  of  prosecution  for  felony. 

ni.  And  be  it  enacted,  that  every  order  for  the  payment  of  any  money  ^'^^  ^^J  . 
by  virtue  of  this  act  shall  be  made  out  and  delivered  by  the  proper  officer  money^shall  be 
of  the  court  unto  such  prosecutor  or  other  person  upon  the  same  terms  made  oat  as 
and  in  the  same  manner  in  all  respects  as  orders  for  the  payment  of  costs  orders  for 
are  now  made  in  cases  of  felony,  and  the  treasurer  or  other  person  when  P«7™f°^  of 
any  such  order  shall  be  made  shall  be  and  he  is  hereby  required,  upon  foiony^wld^  ^ 
sight  of  such  order,  forthwith  to  pay  to  the  person  therein  named,  or  to  treasarer  to  be 
any  one  duly  authorized  in  that  behalf,  the  money  in  such  order  men-  allowed  the 
tioned,  and  such  treasurer  or  other  person  shall  be  allowed  the  same  in  "'"°®  ''^  ^^ 

...  •  accoootSk 

passmg  his  accounts.  ^ 
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THE  CEUELTY  TO  ANIMALS  PREVENTION  ACT. 


7  Will.  4  & 
1  Viot.  c  66. 


Recited  aott 
repealed,  SHve 
aM  to  offeiMMS 
comtniUed 


12  &  13  Viot.  Cap.  92. 

An  Act  for  the  more  effectual'  Prevention  of  Cruelty  to  Animals, — 

list  August,  1849.] 

Sect.  I.\T7H£BEAS  an  act  was  passed  in  the  session  of  Parliament 

VV      holden  in  the  fifth  and  sixth  years  of  the  reign  of  His 

5  &  6  Will.  4,   late  Majesty  King  William  the  Fotath,  intituled  An  Act  to  consoUdaU 

G.  59.  and  amend  the  several  Laws  relating  to  the  cruel  and  improper  Treatment 

of  Animals,  and  the  Mischiefs  arising  from  the  driving  of  Cattle,  and 

to  make  other  provisions  in  regard  thereto:    and  whereas  another   act 

was  passed  in  the  first  year  of  the  reign  of  oar  Sovereign  Lady  Queen 

Victoria,  intituled  An  Act  to  extend  to  Ireland  ike  Act  of  the  Fifth  and 

Sixth  Years  of  His  late  Majesty* s  Eeign,  consolidating  and  amending  the 

Laws  relating  to   the   cruel  and  imprqpef*  Treatment   of  Animals  ^    and 

whereas  it  is  expedient  to  repeal  the  provisions  of  the  said  recited  acts, 

and  to  make  other  and  more  effectual  provisions  for  promoting  the  objects 

and  purposes  of  the  said  acts :    be  it  therefore  enacted  by  the  Queen's 

most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  liords 

spiritual    and    temporal,    and    Oonmions,   in   this    present    Parliameni 

assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  passing 

of  this  act  the  said  recited  acts  (excepting  so  far  as  they,  or  either  of  theni, 

repeal  any  other  act  or  part  of  any  other  act)  be  and  the  same  are  hereby 

repealed,  save  as  to  any  offences  committed  against  the  provisions  of  the 

before  pawing    said  recited  acts,  or  either  of  them,  before  the  passing  of  this  act,  which 

of  this  act.        offences  shall  and  may  be  dealt  with,  and  the  offenders  proceeded  against 

and  punished,  as  if  this  act  had  not  passed. 

n.  And  be  it  enacted,  that  if  any  person  shall  from  and  after  the 
passing  of  this  act  cruelly  beat,  ill-treat,  over-drive,  abuse,  or  torture,  or 
cause  or  procure  to  be  cruelly  beaten,  ill-treated,  over-driven,  abused,  or 
tortured,  any  animal,  every  such  offender  shall  for  every  such  offence 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds. 

ni.  And  be  it  enacted,  that  every  person  who  shall  keep  or  use  or  act 
in  the  management  of  any  place  for  the  purpose  of  fighting  or  baiting  any 
bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal,  whether  of  domestic 
or  wild  nature,  or  shall  permit  or  suffer  any  place  to  be  so  used,  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  he  shaQ  so 
keep  or  use  or  act  in  the  management  of  any  such  place,  or  permit  or 
suffer  any  place  to  be  used  as  aforesaid;  provided  always,  that  eveiy 
person  who  shall  receive  money  for  the  admission  of  any  other  person  to 
any  place  kept  or  used  for  any  of  the  purposes  aforesaid  shall  be  deemed 
to  be  the  keeper  thereof ;  and  every  person  who  shall  in  any  manner 
encourage,  aid,  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear,  badger, 
dog,  cock,  or  other  animal  as  aforesaid  shall  forfeit  and  pay  a  penalty  not 
exceeding  five  pounds  for  every  such  offence. 
Aa  to  damage  jy  ^^  y^  j^  enacted,  that  if  any  person  shall,  by  cruelly  beating, 
irontj  of  cruelty  Hl-treating,  over-driving,  abusing,  or  torturing  any  animal,  do  any  damage 
to  animala.        or  injury  to  such  animal,  or  shall  thereby  cause  any  damage  or  injury  to 


Penalty  for 
cruelty  to 
animalB. 


At  to  places 
kept  for  ball- 
baiting,  dog- 
fighting,  &. 
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be  done  to  any  perBon  or  to  any  property,  every  sach  offender  shall  on  is  &  13  Vict 
contiction  oi  such  offence  pay  to  the  owner  of  sudi  animal  (if  the  offender        ^  '^' 
shall  not  be  the  owner  thereof),  or  to  the  person  who  shall  sustain  damage  ^«    CrU^  to 
or  injury  as  aforesaid,  such  sum  of  money  by  way  of  compensation,  not      AtUmaU 
exceeding  the  sum  of  ten  pounds,  as  shall  be  ascertained  and  determined    PreeentUm 
by  the  justice  of  the  peace  by  whom  such  person  shall  have  been  con-         ^^ 
yicted :  provided  always,  that  the  payment  of  such  compensation,  or  any 
imprisonment  for  the  non-payment  thereof,  shall  not  prevent  or  in  any 
manner  affect  the  punishment  to  which  such  person  or  the  owner  of  such 
animal  may  be  liable  for  or  in  respect  of  the  beating,  ill-treating,  or 
abusing  of  the  said  animal :  provided  also,  that  nothing  herein  contained 
shall  prevent  any  proceeding  by  action  against  such  offender,  or  the  em- 
ployer of  such  offender,  where  the  amount  of  damage  or  injury  is  not 
sought  to  be  recovered  under  this  Act. 

V.  And  be  it  enacted,  that  every  person  who  shall  impound  or  confine.  Persons 
or  cause  to  be  impounded  or  confined,  in  any  pound  or  receptacle  of  the  impoondiog 
like  nature,  any  animal,  shall  provide  and  supply  during  such  confinement  •nimals  to 
a  sufiScient  quantity  of  fit  and  wholesome  food  and  water  to  such  animal ;  ^^Ywater 
and  every  such  person  who  shaU  refuse  or  neglect  to  provide  and  supply 

such  animal  with  such  food  and  water  as  aforesaid  shall  for  every  such 
offence  forfeit  and  pay  a  penalty  of  twenty  shillings. 

VI.  And  be  it  enacted,  that  in  case  any  animal  shall  at  any  time  be  Power  to  sapplj 
impounded  or  confined  as  aforesaid,  and  shall  continue  confined  without  ^^^  f  "^  ^^^^' 
fit  and  sufficient  food  and  water  for  more  than  twelve  successive  hours,  it  ^^'"T^ 
shall  and  may  be  lawful  to  and  for  any  person  whomsoever,  from  time  to 

time,  and  as  often  as  shall  be  necessary,  to  enter  into  and  upon  any  pound 
or  othei  receptacle  of  the  like  nature  in  which  any  such  animal  shall  be 
so  confined,  and  to  supply  such  animal  with  fit  and  sufficient  food  and 
water  during  so  long  a  time  as  such  animal  shall  remain  and  continue 
confined  as  aforesaid,  without  being  liable  to  any  action  of  trespass  or 
other  proceeding  by  any  person  whomsoever  for  or  by  reason  of  such 
entry  for  the  purposes  aforesaid ;  and  the  reasonable  cost  of  such  food  and 
water  shall  be  paid  by  the  owner  of  such  animal,  before  such  animal  is 
removed,  to  the  person  who  shall  supply  the  same,  and  the  said  cost  may 
be  recovered  in  like  manner  as  herein  provided  for  the  recovery  of  penalties 
under  this  act. 

YIL  And  whereas  by  an  act  of  Parliament  passed  in  the  twenty-sixth  26  Geo.  3,  c.  71. 
year  of  the  reign  of  His  late  Majesty  King  George  the  Third,  intituled 
An  Act  for  BegtUating  Houses  and  other  Fhces  kept  for  the  Furpoee  of 
slaughtering  Horses,  it  is  enacted,  that  eveiy  person  and  persons  licensed 
according  to  the  provisions  of  that  act  shall  cause  to  be  painted  or  affixed 
over  the  door  or  gate  of  the  house  or  place  where  he,  die,  or  they  shall 
carry  on  the  business  of  slaughtering  horses  or  other  cattle,  in  large  legible 
characters,  his,  her,  and  their  name  and  names,  together  with  the  words 
"licensed  for  slaughtering  horses,  pursuant  to  an  act  passed  in  the  twenty- 
sixth  year  of  His  Majesty  King  Qeorge  the  Third:*'  and  whereas  no 
penalty  is  provided  by  the  said  recited  act  for  the  refusal  or  neglect  to 
comply  with  the  said  provision :  for  remedy  whereof  be  it  enacted,  that  Persons  keeping 
any  person  licensed  as  aforesaid  who  shall  refuse  or  neglect  to  comply  pl«o«  ^^or 
with  the  said  recited  provision  of  the  said  redted  act  shall  forfeit  and  pay  '^t^^^^f^, 
for  such  offence  a  penalty  not  exceeding  five  pounds,  and  shall  forfeit  and  ^ffiz  namM  &c. 
pay  a  like  penalty  for  every  day  during  which  such  refusal  or  neglect 
shall  continue,  sudi  penalties  to  be  recovered  as  penalties  under  this  act 
are  directed  to  be  recovered. 

/2 
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12  &  13  Vict.      Vm.  And  bd  it  enacted,  that  erery  person  keeping  or  udng  or  acting 
0. 93.        in  the  management  of  any  place  for  the  porpoee  of  slaughtering  horses  or 
The  CrueUv  to  ^*^®^  Cattle  (not  intended  for  butchers'  meat)  shall,  immediately  upon  any 
AnhnaU      horse  or  other  cattle  being  brought  to  or  delivered  at  such  place  for  the 
Prevention    purpose  of  being  slaughtered,  cut  off  or  cause  to  be  cut  off  the  hair  from 
Act,         the  neck  of  such  horse  or  other  cattle,  and  within  three  days  from  the 
^     rr^        time  of  such  horse  or  other  cattle  being  brought  or  deliyered  as  aforesaid 
to  cattle  sent  to  ^^hall  kill  or  cause  to  be  killed  the  said  horse  or  other  cattle,  and,  until 
be  slaughtered,  suoh  horse  or  other  cattle  shall  be  killed,  shall  supply  such  horse  or  other 
cattle  with  a  sufficient  quantity  of  fit  and  wholesome  food  and  water  ;  and 
if  any  person  keeping  or  using  or  acting  in  the  management  of  any  such 
place  shall  neglect  or  omit  to  cut  or  cause  to  be  cut  off  the  hair  of  the 
neck  of  such  horse  or  other  cattle,  within  the  time  above  limited,  or  shall 
neglect  or  omit  to  supply  a  sufficient  quantity  of  fit  and  wholesome  food 
and  water  to  such  horse  or  other  cattle  as  aforesaid,  every  such  person 
shall  on  conviction  of  any  or  either  of  the  said  offences  be  liable  to  » 
penalty  not  exceeding  five  pounds. 
Cattle  intended       ^*  And  be  it  enacted,  that  if  any  person  keeping  or  using  or  having 
for  slaughter  not  the  management  of  any  place  for  the  purpose  of   slaughtering  horses  or 
to  be  employed,  other  cattle  (not  intended  for  butchers'  meat)  shall  use  or  employ  or  cause 
or  permit  to  be  used  or  employed  any  horse  or  other  cattle  brought  to  or 
delivered  at,  or  which  shall  be  in  or  upon  such  place  for  the  purpose  of 
being  slaughtered,  or  shall  permit  or  suffer  any  such  horse  or  other  cattle 
to  leave  the  said  place,  to  be  employed  in  any  manner  of  work,  every 
such  person  shall  be  liable  to  forfeit  and  pay  a  penalty  not  exceeding  forty 
shillings  for  every  day  on  which  such  horse  or  other  cattle  shall  be  so 
used  or  employed,  or  shall  be  absent  from  such  place ;  and  every  person 
Penalty.  who  shall  be  found  using  or  employing  any  such  horse  or  other  cattle,  or 

in  the  possession  of  any  such  horse  or  other  cattle  whilst  so  used  or  em- 
ployed, shall  be  liable  to  forfeit  and  pay  a  penalty  not  exoeeding  forty 
shillings  for  every  day  he  shall  use  or  employ  or  be  so  possessed  of  any 
such  horse  or  other  cattle  as  aforesaid. 
Description  of        ^  And  be  it  enacted,  that  every  person  keeping  or  using  or  having 
cattle  to  be       the  management  of  any  place  for  slaughtering  horses  or  other  cattle  (not 
entered  in  a       intended  for  butchers'  meat)  shall,  at  the  time  of  receiving  any  horse  or 
^  '  other  cattle  in  such  place,  enter  in  a  book  such  a  full  and  correct  descrip- 

tion of  the  colour,  marks,  and  gender  of  such  horse  or  other  cattle  as  may 
Penalty  Tor  clearly  distinguish  and  identify  the  same ;  and  if  any  suoh  person  shall 
Deg  ect.  refuse  or  neglect  to  make  or  cause  to  be  made  such  entry  in  a  clear  and 

distinct  manner,  or  shall  refuse  or  neglect  to  produce  such  book  before 
any  justice  of  the  peace  whenever  required  by  such  justice  so  to  do,  or 
shall  refuse  to  allow  such  book  to  be  inspected,  and  extracts  to  be  made 
therefrom,  at  all  reasonable  times,  by  any  constable,  or  other  person  duly 
authorised  by  such  justice,  every  such  person  shall  be  liable  to  forfeit  and 
pay  a  penalty  for  every  such  offence  not  exceeding  forty  shillings. 
Persons  XI.  And  be  it  enacted,  that  it  shall  not  be  lawful  for  any  person  who 

licensed  to  shaH  be  licensed  to  slaughter  horses,  during  the  time  while  such  licence 
fiot"to  be  ^"*'  *^*^^  ^  ^"  force,  to  be  licensed  as  a  horse  dealer,  or  exercise  or  use  the 
lioen.ied  as  trade  or  business  of  a  dealer  in  horses,  and  if  any  person  licensed  to 
horse  dealers  at  slaughter  horses  shall,  while  such  licence  shall  be  in  force,  obtain  a  lioence 
the  same  time.  ^8  a  horse  dealer,  every  such  last-mentioned  licence  shall  be  void. 
Penalty  for  XII.  And  be  it  enacted,  that  if  any  person  shall  convey  or  carry  or 

Impntperly        cause  to  be  conveyed  or  carried  in  or  upon  any  vehicle  any  animal  in 
anhn?a!^         such  a  manner  or  position  as  to  subject  such  animal  to  unnecessary  pain 


or  suffering,  every  such  person  shall  forfeit  and  pay  a  penalty  not  escceed-^  is  &  is  Viet, 
ing  three  pounds  for  the  first  offence,  and  a  penalty  of  five  poonds  for  the        o*  92. 
second  and  every  subsequent  offence.  -,.    Icnilu 

XIU.  And  be  it  enacted^  that  when  and  so  often  as  any  of  the  offences      ^Animal! 
against  the  provisions  of  this  act  shall  happen,  it  shall  and  may  be  lawful     Preowtum 
for  any  constable,  upon  his  own  view  thereof >  or  upon  the  complaint  and         Au, 
information  of  any  other  person  who  shall  declare  his  or  her  name  and  .      TTL 
place  of  abode  to  the  said  constable,  to  seiae  and  secure  by  the  authority  ofofi^Dden.° 
of  this  act  any  such  offender,  and  forthwith  without  any  other  authority 
or  warrant  to  convey  such  offender  before  a  justice  of  the  peace,  to  be 
dealt  with  by  such  justice  for  such  offence  according  to  law. 

XIV.  And  be  it  enacted,  that  every  complaint  under  the  provisions  of  Jastioe  may 
this  act  shall  be  made  within  one  calendar  month  after  the  cause  of  such  benr  complainta 
complaiat  shall  arise,  and  every  offence  committed  against  this  act  may '"'^'^®.^°^*''^^^' 
be  heard  and  determined  by  any  justice  of  the  peace  within  whose  juris-  ^o„7b  after"* 
diction  such  offence  shall  be  committed  in  a  summary  way  upon  the  offence 
complaint  of  any  person  and  without  any  information  in  writing ;  and  it  committeiL 
shall  be  lawful  for  any  such  justice  in  all  cases,  where  any  person  com- 
plained of  shall  not  be  in  custody,  to  summon  such  person  to  appear  before 

such  justice,  or  before  any  other  justice  of  the  peace  at  a  time  and  place 
to  be  named  in  such  summons ;  and  on  the  appearance  of  the  party  ac- 
cused, or  in  default  of  such  appearance  upon  proof  of  the  service  of  such 
summons;  the  said  justice  or  any  other  justice  who  shall  be  present  at 
the  time  and  place  appointed  for  such  appearance  shall  proceed  to  examine 
into  the  matter ;  and  if  upon  the  confession  of  the  party  accused,  or  on 
the  oath  of  one  or  more  credible  witness  or  witnesses,  the  party  accused 
shall  be  convicted  of  having  committed  the  offence  charged  or  complained 
of,  the  party  so  convicted  shall  pay  such  penalty,  damage,  or  compensation 
as  the  said  justice  shall  according  to  the  provisions  of  this  act  adjudge; 
order,  or  award,  together  with  the  costs  of  conviction,  to  be  settled  by 
such  justice,  or  be  otherwise  dealt  with  according  to  the  provisions  of 
this  act. 

XV.  And  be  it  enacted,  that  any  summons  issued  by  any  such  justice.  As  to  serrioe  of 
requiring  the  appearance  of  any  purty  charged  as  an  offender  against  any  BammoiM. 

of  the  provisions  of  this  act,  shall  be  deemed  and  taken  to  be  well  and 
sufficiently  served  in  case  either  the  summons  or  a  copy  thereof  shall  be 
served  personally  on  such  person  as  aforesaid,  or  shall  be  left  at  his 
usual  or  last  known  place  of  abode,  in  whatever  county  or  place  such 
summons  may  be  served  or  left. 

XVL  And  be  it  enacted,  that  any  justice  of  the  peace  may,  without  Warnmtmay  bo 
issuing  any  such  summons  as  aforesaid,  forthwith  issue  his  warrant  for  iaraed  by  jnatioo 
the  apprehension  of  any  person  charged  with  any  offence   against  the  ^>^b<>Qt 
provisions  of  this  act,  whenever  good  grounds  for  so  doing  shall  be  stated  ''^'°^°'* 
on  oath  before  such  justice. 

XVLL  And  be  it  enacted,  that  any  justice  of  the  peace  may  summon  Jostice  may 
any  witness  to  appear  and  give  evidence  before  him  upon  the  matter  of  tammon 
any  offence  against  the  provisions  of  this  act ;  and  if  any  such  witness  witneMes  to 
shall,  after  tender  of  his  reasonable  expenses  in  that  behalf,  neglect  or  *PP*^* 
refuse  to  attend  at  the  time  and  place  stated  in  such  summons,  then, 
proof  on  oath  being  first  given  of  the  personal  service  of  the  summons 
upon  such  witness,  such  justice  may  issue  his  warrant  for  the  apprehen- 
sion of  such  witness,  and  such  justice  may  commit  any  witness  appearing 
or  being  brought  before  him  who  shall  refuse  to  give  evidence  to  the  house 
of  correction  or  common  gaol  within  the  jurisdiction  o  fsuch  justice,  there 
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to  remain  withoat  bail  or  msinprixe  for  any  time  not  exceeding  twenty- 
days,  or  until  snch  witnefs  shall  sooner  submit  himself  to  be  eacamined 
and  to  give  evidence ;  and  in  case  of  sach  sabmission  the  order  of  such 
justice  shall  be  a  sufBoient  warrant  for  the  immediate  discharge  of  such 
witness  from  custody. 

XVin.  And  be  it  enacted,  that  in  erery  case  of  a  oonTiotion   imder 
this  act,  where  the  sum  imposed  as  a  penalty,  or  the  amount  awarded  for 
compensation  or  damage,  together  with  costs  (if  any),  by  any  justice  of 
the  peace,  for  or  in  reelect  of  any  offence  against  the  provisions  of  this 
act,  shaU  not  be  paid  immediately  upon  the  conviction,  or  within  such 
time  as  the  convicting  justice  shall,  in  the  exercise  of  his  discretioii,  ap» 
point  and  limit  in  that  behalf,  it  shall  be  lawful  for  such  justice  and  he 
is  hereby  required  to  commit  the  offender  to  the  house  of  correction,  theze 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  time  not  exceeding 
two  calendar  months,  unless  payment  be  sooncF  made :  provided  always, 
that  if  such  conviction  shall  tak&  place  before  two  justices  or  before  one 
of  the  police  magistrates  sitting  at  any  police  court  within  the  metropo- 
litan police  district  it  shall  be  lawful  for  such  justices,  or  such  police 
magistrate,  if  they  or  he  shall  think  fit,  instead  of  imposing  a  peconiaiy 
penalty,  forthwith  io  commit  any  such  offender  to  the  house  of  correction, 
there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  time  not 
exceeding  three  calendar  months. 

XIX.  And  be  it  enacted,  that  whenever  any  person  having  charge  of 
any  vehicle  or  any  animal  shall  be  taken  into  custody  by  any  constable 
for  any  offence  against  the  provisions  of  this  act,  it  shsdl  be  lawful  for 
such  constable  to  take  charge  of  such  vehicle  or  animal,  and  deposit  the 
same  in  some  place  of  safe  custody  as  a  security  for  payment  of  any 
penalty  to  which  the  person  having  had  charge  thereof,  or  the  owner 
thereof,  may  become  liable,  and  for  payment  of  any  expenses  which  may 
have  been  or  may  be  necessarily  incurred  for  taking  charge  of  and  keep- 
ing the  same ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  before 
whom  the  case  shall  have  been  heard  to  order  such  vehicle  or  such  animal 
to  be  sold  for  the  purpose  of  satisfying  such  penalty  and  reasonable  ex- 
penses, in  default  of  payment  thereof,  in  like  manner  as  if  the  same  had 
been  subject  to  be  distrained  and  had  been  distrained  for  the  payment  of 
such  penalty  and  expenses. 

XX.  And  be  it  enacted,  that  in  case  any  person  shall  at  any  time  or  in 
any  manner  unlawfully  obstruct,  hinder,  molest,  or  assault  any  constable 
or  keeper  of  a  pound  while  in  the  exercise  of  any  power  or  authority 
under  or  by  virtue  of  this  act,  every  such  person  shall,  forfeit  and  pay  a 
penalty  not  exceeding  five  pounds  for  every  such  offence. 

XXL  And  be  it  enacted,  that  all  pecuniary  penalties  which  ahall  be 
recovered  before  any  justice  of  the  peace  under  the  provisions  of  this 
act  shall  be  respectively  divided,  paid,  and  distributed  in  the  following 
manner ;  (that  is  to  say,)  one  moiety  thereof  to  the  overseen  of  the  poor 
of  the  parish  in  which  the  offence  shall  have  been  committed,  to  be  by 
such  overseers  applied  in  aid  of  the  rates  of  their  respective  parishes,  and 
the  other  moiety  thereof  to  the  person  who  shall  complain  and  prosecute 
for  the  same,  or  to  such  other  person  as  to  such  justice  shall  seem  fit  and 
proper ;  and  that  every  sum  of  money  which  shall  or  may  be  ascertained, 
determined,  adjudged,  and  ordered  by  any  justice  of  the  peace  under  the 
authority  of  this  act  to  be  paid  as  the  amount  of  any  damage  or  injuzy 
occasioned  by  the  oommission  of  any  of  the  offences  hereinbefore  men- 
shall  be  paid  to  the  person  who  shaU  or  may  have  sustained  soch 
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damage  or  injury,  aooording  to  the  order  or  determination  and  discretion  12  &  18  Vict, 
of  such  justice :  provided  always,  that  the  moiety  of  penalties  hereby        ^  ^^* 
directed  to  be  paid  to  the  oyerseers  of  the  poor  sluJl,  if  recovered  before  j.^  Crueliv  to 
any  justice  of  the  peace  under  the  provisions  of  this  act  upon  convictions       Animals 
of  offences  committed  in  Ireland,  be  paid  to  such  hospital,  dispensary,  or     JPrwention 
infirmary  as  the  justice  before  whom  the  conviction  shall  have  taken  place  ^^' 

may  direct,  to  be  by  the  treasurer  thereof  applied  in  aid  of  the  funds        """^ 
maintaining  such  inrtitution. 

XXTT,  And  be  it  enacted,  that  when  any  complaint  shall  be  made  Propri«ton  of 
before  any  justice  of  the  peace  against  the  driver  or  conductor  of  any  pablio  vehicle* 
hackney  carriage,  or  the  driver  or  conductor  of  any  stage  carriage,  or  the  [|^^Q,oned  to 
driver  of  any  cart,  waggon,  van,  or  other  vehicle,  for  any  offence  com-  prodaoe  their 
mitted  by  him  against  the  provisions  of  this  act,  it  shall  be  lawful  for  such  Mrfauts. 
justice,  if  he  shall  think  proper,  forthwith  to  sunmion  the  proprietor  of 
such  hackney  or  stage  carriage,  or  the  owner  of  such  cart,  waggon,  van, 
or  other  vehicle,  to  produce  before  him  the  driver,  conductor,  or  other 
servant  by  whom  such  offence  was  committed,  to  answer  such  complaint ; 
and  in  case  such  proprietor  or  owner,  after  being  duly  summoned,  shall 
ffidl  to  produce  the  driver,  conductor,  or  servant,  it  shall  be  lawful  for  the 
justice  of  the  peace  before  whom  such  driver,  conductor,  or  servant  shall 
be  required  to  be  produced,  if  he  shall  think  fit,  to  proceed  in  the  absence 
of  such  driver,  conductor,  or  servant,  to  hear  and  determine  the  case,  in 
the  same  manner  as  if  he  had  been  produced,  and  to  adjudge  payment,  by 
the  proprietor  or  owner,  of  any  penalty  or  sum  of  money  and  costs  in 
which  the  driver,  conductor,  or  servant  shall  be  convicted ;  and  any  sum 
of  money  which  shall  be  so  paid  by  the  proprietor  or  owner  shall  and 
may  be  recovered  in  a  summary  way  from  IJie  driver,  conductor,  or  servant 
through  whose  default  such  sum  shall  have  been  paid,  upon  proof  of  pay- 
ment thereof,  and  of  such  servant's  refusing  or  neglecting  to  be  produced 
pursuant  to  the  order  of  the  justice,  in  the  same  manner  as  penalties  are 
to  be  recovered  under  the  provisions  of  this  act :  provided  always,  that  if 
the  said  justice  of  the  peace  shall  deem  it  proper,  it  shall  be  lawful  for 
him,  when  such  proprietor  or  owner  shall  fail  to  produce  his  driver,  con- 
ductor, or  servant,  without  any  satisfactory  excuse,  to  be  allowed  by  such 
justice,  to  impose  a  fine  of  forty  shillings  upon  such  proprietor  or  owner, 
and  so  from  time  to  time  as  often  as  he  shall  be  summoned  in  respect  of 
such  complaint^  until  he  ahalL  produce  the  said  driver,  conductor,  or 
servant. 

XXTTT.  And  be  it  enacted,   that   every    conviction  for  any  offence  Form  of 
against  this  act  may  be  drawn  and  made  according  to  the  f (lowing  form  conviction, 
or  to  the  effect  thereof,  or  as  near  thereto  as  the  case  shall  permit : 

>       BE  it  xemembered,  that  on  the  day  of  in  the 

*'  to  wit.  )  year  of  our  Lord  A.  B.  is  brought  before  me  [or  us] 

0.  D.  &c.,  a  justice  [or  justices]  of  the  peace  for  the  [here  insert  the 
county,  borough,  or  other  jurisdiction  of  the  justice  or  justices],  and  is 
charged  before  me  [or  us]  -with  having  [here  describe  the  offence],  oon- 
kaiy  to  the  provisions  of  a  certain  act  [here  insert  the  title  of  this  act], 
and  it  appearing  unto  me  [or  us]  upon  the  confession  of  the  said  A.  B. 
[or  upon  the  oath  of  a  credible  witness  or  witnesses,  as  the  case  may  be,] 
that  the  said  A.  B.  is  guilty  of  the  said  offence,  I  do  therefore  adjudge 
the  said  A.  B.  [here  insert  the  adjudication,  and,  in  the  case  of  a  second 
or  subsequent  offence,  add  these  words,  the  same  being  the  second  [or 
any  subsequent]  offence  against  the  provisions  of  the  said  act].     Given 
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12  &  13  Vict  ^^^^^  ^y  [p^  o^  hand  [<^  hands]  at  [here  insert  the  place  where  the 
0.  92.        justice  or  justices  may  be],  the  day  and  year  first  aboTe  written." 

XXIV.  And  be  it  enacted,  that  every  justice  of  the  peace  before  whom 

!^V^  ^  ^^y  person  shall  be  convicted  of  any  offence  against  this  act  shall  transmit 
Prevaition     ^^^  conviction  to  the  next  general  or  quarter  sessions  which  shall  be  holden 
A^.         for  the  county,  borough,  or  other  jurisdiction  wherein  the  offence  shall 
—7-        have  been  committed,  there  to  be  kept  by  the  proper  officer  among  the 
^nvictKM  to    pQ^rdg  of  the  said  court ;  and  upon  any  compliunt  or  proceeding  agaii»fe 
to  eeneral  or      ^^7  P^^on  for  a  subsequent  offence  a  copy  of  such  conviction  certified  by 
quarter  the  proper  officer  of  the  said  court,  or  proved  to  be  a  true  copy,  shall  be 

aettsions.  sufficient  evidence  to  prove  a  conviction  for  the  former  offence,  and  the 

conviction  shall  *be  presumed  to  have  been  unappealed  against  until  the 
contrary  be  shown. 
Appeal.  XXV.  And  be  it  enacted,  that  in  all  cases  where  the  sxun  adjudged  to 

be  paid  on  any  conviction  shall  exceed  two  pounds,  and  in  all  cases  where 
imprisonment  shall  be  adjudged,  any  person  who  shall  think  himself,  ag- 
grieved by  any  such  conviction  may  appeal  to  the  next  court  of  general 
or  quarter  sessions  which  shall  be  holden  not  less  than  fourteen  days 
after  the  day  of  such  conviction  for  the  county,  borough,  or  other  juris- 
diction wherein  the  cause  of  appeal  shall  have  arisen  ;  provided  that  such 
person  shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three  days  aiter  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  sessions,  and  shall  also 
either  remain  in  custody  until  the  sessions,  or  enter  into  a  recognisance, 
with  two  sufficient  sureties,  before  a  justice  of  the  peace,  conditioned 
personally  to  appear  at  the  said  sessions,  and  to  try  such  appeal,  and  to 
abide  the  judgment  of  the  court  thereon,  and  to  pay  such  costs  as  shall  be 
by  the  court  awarded ;  and  upon  such  notice  being  given,  and  such  recog- 
nizance being  entered  into,  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person,  if  in  custody,  and  the  court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and  shall  make 
such  order  therein  as  to  the  court  shall  seem  meet,  and  in  case  of  the  dis- 
missal or  nonprosecution  of  the  appeal,  or  the  affirmance  of  the  conviction, 
shall  order  and  adjudge  the  offender  to  be  punibhed  according  to  the  con- 
viction, and  to  pay  such  costs  as  shall  be  thereby  awarded,  and  also  the 
costs  of  such  appeal,  or  incident  thereto  or  occasioned  thereby,  and  shall, 
if  necessary,  issue  process  for  enforcing  such  judgment :  provided  sJways, 
that  it  shall  be  lawful  for  the  said  court  to  adjourn  the  hearing  of  any 
such  appeal  to  any  succeeding  sessions,  if  such  court  shall  think  fit ;  and 
such  court,  in  the  event  of  such  postponement,  may  make  any  order  for 
the  pa3rment  of  costs  by  either  party  to  the  other  as  to  such  court  shaU 
seem  reasonable. 
Gonfietiona  not      XXVI.  And  be  it  enacted,  that  no  conviction  made  under  the  authority 
to  beremoTed.   of  this  act,  nor  any  order,  judgment,  or  proceeding  relative  thereto  shaU 
be  quashed  for  want  of  form,  or  be  removed  by  certiorari,  or  otherwise 
into  any  of  Her  Majesty's  superior  courts  of  record ;  and  no  warrant  of 
conmiitment  under  tiie  provisions  of  this  act  shall  be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged  that  the  party  com- 
mitted has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same. 
Aa  to  actiona.        XXVU.  And  be  it  enacted,  that  no  action  shall  be-  brought  against 
any  justice  of  the  peace  or  other  person  for  anything  done  in  pursuance 
or  under  the  authority  of  this  act,  unless  such  action  shall  be  commenced 
within  two  calendar  months  next  after  the  fact  committed,  and  no  such 
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action  shall  be  commeDced  until  one  calendar  month  at  least  after  a  notice  12  &;  13  Vict. 
in  uniting  of  such  intended  action  shall  have  been  delivered  to  the  defen-  ^*  ^^• 
dant,  or  left  for  him  at  his  usual  place  of  abode,  by  the  party  intending  y,^  cmelt  to 
to  commence  such  action,  or  by  his  attorney  or  agent,  in  which  said  Animale 
notice  the  cause  of  action  shall  be  clearly  and  explicitly  stated,  and  upon  Prevention 
the  back  thereof  shall  be  endorsed  the  name  and  place  of  abode  of  the  ^^* 
party  so  intending  to  sue,  and  also  the  name  and  place  of  abode  or  of 
business  of  the  said  attorney  or  agent,  if  such  notice  have  been  served  by 
such  attorney  or  agent ;  and  in  every  such  action  the  venue  shall  be  laid 
in  the  county  where  the  act  complained  of  was  committed,  or,  in  actions 
in  the  county  court,  the  action  shall  be  brought  in  the  court  within  the 
jurisdiction  of  which  the  act  complained  of  was  committed ;  and  the 
defendant  in  any  such  action  shall  be  allowed  to  plead  the  general  issue 
therein,  and  to  give  any  special  matter  of  defence,  excuse,  or  justification 
in  evidence  under  such  plea,  at  the  trial  of  such  action ;  and  in  every 
such  case,  after  notice  of  action  shall  be  given  as  aforesaid,  and  before 
such  action  shall  be  commenced,  the  defendant  to  whom  such  notice  shall 
be  given  may  tender  to  the  party  complaining,  or  to  his  attorney  or 
agent,  snch  sum  of  money  as  he  may  think  fit,  as  amends  for  the  injury 
complained  of  in  such  notice  ;  and  after  such  action  shall  have  been  com- 
menced, and  at  any  time  before  issue  joined  therein,  such  defendant,  if 
he  have  not  made  such  tender,  shall  be  at  liberty  to  pay  into  court  such 
sum  of  money  as  he  may  think  fit ;  and  which  said  tender  and  payment 
of  money  into  court,  or  either  of  them,  may  afterwards  be  given  in 
evidence  by  the  defendant  at  the  trial  under  the  general  issue  aforesaid  ; 
and  if  it  shall  be  found  at  the  trial  that  the  plaintiff  is  not  entitled  to 
damages  beyond  the  sum  tendered  or  paid  into  court,  or  beyond  the  sums 
so  tendered  and  paid  into  court,  the  defendant  shall  be  entitled  to  a  ver- 
dict, and  the  plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuit ;  and 
the  sum  of  money,  if  any,  so  paid  into  court,  or  so  much  thereof  as  shall 
be  sufficient  to  pay  or  satisfy  the  defendant's  costs  in  that  behalf,  shall 
thereupon  be  paid  out  of  court  to  him,  and  the  residue,  if  any,  shall  be 
paid  to  the  plaintiff ;  or,  if,  where  money  is  so  paid  into  court  in  any  such 
action,  the  plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his 
damages  in  the  said  action,  he  may  obtain  from  any  judge  of  the  court  in 
which  such  action  shall  be  brought  an  order  that  such  money  shall  be 
paid  out  of  court  to  him,  and  that  the  defendant  shall  pay  him  his  costs, 
to  be  taxed ;  and  thereupon  the  said  action  shall  be  determined,  and  such 
order  shall  be  a  bar  to  any  other  action  for  the  same  cause. 

XXVm.  And  be  it  enacted,  that  if  at  the  trial  of  any  such  action  the  Venae  in 
plaintiff  shall  not  prove  that  such  action  was  brought  within  the  time  •o^on^ 
hereinbefore  limited  in  that  behalf,  or  that  such  notice  as  aforesaid  was 
given  one  calendar  month  before  such  action  was  commenced,  or  if  he 
shall  not  prove  the  cause  of  action  stated  in  such  notice,  or  if  he  shall 
not  prove  that  such  cause  of  action  arose  in  the  county  or  place  laid  as 
venue  in  the  margin  or  declaration,  or  when  such  plaintiff  shall  sue  in 
the  County  Court  within  the  district  for  which  such  court  is  holden, 
then  and  in  every  such  case  such  plaintiff  shall  be  nonsuit,  or  the  defen- 
dant shall  be  entitled  to  a  verdict ;  and  the  defendant  shall  in  all  cases  Costa, 
where  he  shall  obtain  judgment,  upon  verdict  or  otherwise,  be  entitled 
to  his  full  costs  in  that  behalf,  to  be  taxed  as  between  attorney  and 
client. 

XXIX.  And   be  it  enacted,    that  for  the   purposes  of  this   act  the  Meaning  of 
following  words  and  expressions  are  intended  to  have  the  meanings  hereby  certain  wordn. 
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12  &  13  Vict,  assigned  to  them  respectively,  so  far  as  such  meanings  are  not  ezdnded 
c.  92.        i)y  the  context  or  by  the  nature  of  the  subject-matter ;  (that  is  to  say). 

The  word  "justice  "  shall  be  taken  to  mean  a  justice  of  the  peace  or 
magistrate  for  the  county,  city,  borough,  liberty,  cinqae  port, 
ridmg,  or  other  jurisdiction  in  which  any  offence  against  this  act 
shall  be  committed,  or  in  which  the  matter  requiring  the  oognizanoe 
of  any  justice  of  the  peace  or  magistrate  shall  arise : 

The  word  "  animal  "  shall  be  taken  to  mean  any  horse,  mare,  gelding, 
bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass.  sheep,  lamb,  hog,  pig, 
sow,  goat,  dog,  cat,  or  any  other  domestic  animal : 

The  word  "  constable "  shall  be  taken  to  mean  any  headborongfa* 
parish  beadle,  peace  officer,  special  constable,  or  any  person  be- 
longing to  the  metropolitan  or  city  of  London  police  forces,  or  any 
constabulary  force  in  any  part  of  the  United  Kingdom : 

The  expression  ''house  of  correction"  shall  be  taken  to  mean  the 
house  of  correction  or  common  gaol  for  the  county,  city,  borough, 
liberty,  cinque  port,  riding,  or  other  jurisdiction  for  which  the 
justices  of  the  peace  by  whom  any  person  shaU  be  committed  under 
the  provisions  of  this  act  shall  act : 

And,  subject  to  the  context  and  to  the  nature  of  the  subject-matter, 
words  denoting  the  singular  number  are  to  be  understood  to  apply 
also  to  a  plurality  of  persons,  animals,  or  things ;  and  words  deno- 
ting the  masculine  gender  are  to  be  understood  to  apply  also  to 
persons  and  animals  of  the  feminine  gender ;  and  the  word  "  over- 
drive "  shall  also  signify  over-ride. 

Act  not  to  XXX.  And  be  it  enacted,  that  this  Act  shall  not  extend  or  apply  to 

extend  to  o     i.i     j 

Sootlmnd.  Scotland. 

Act  maj  be  XXXI.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed 

amended,  &e.    by  any  Act  to  be  passed  in  the  present  session  of  Parliament. 
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indictment  for  Manslaughter  against  the  Keeper  of  an  Asylum  for  Pauper 
Children^  for  not  supplying  07ie  of  them  mth  proper  Food  and  Lodging,  whereby 
the  Child  died, 

CENTBAL  Oriminal  Oourt,  >       The  jorors  for  our  Lady  the  Queen 
to  wit,  )  upon  their  oath  present,  that  hereto- 

fore, and  during  all  the  days  and  times  hereinafter  in  this  count  mentioned, 
James  Andrews  was  a  poor  indigent  and  destitute  infant  child  of  very 
tender  age,  to  wit,  of  the  age  of  six  years,  and  unable  to  provide  himself 
with  necessary  food,  shelter  or  clothing,  or  any  of  the  necessaries  of  life ; 
and  that  heretofore,  to  wit,  on  the  2dth  day  of  October,  in  the  year  of 
our  Lord,  1848,  Peter  Bartholomew  Drouet,  late  of  the  parish  of 
Tooting,  in  the  county  of  Surrey,  and  within  the  jurisdiction  of  the  said 
Central  Oriminal  Oourt,  gentleman,  being  the  keeper  of  a  certain  asylum 
for  the  reception  of  poor,  destitute  and  indigent  children,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  to  wit,  called  and 
known  by  the  name  of  Surrey  Hall,  at  the  request  and  with  the  appro- 
bation of  the  guardians  of  the  poor  of  the  Holbom  Union,  in  the  county 
of  Middlesex  (who  then  had  the  chatge  and  custody  of  the  said  J.  A., 
and  then  under  the  laws  of  this  realm  relating  to  the  relief  of  the  poor, 
were  charged  with  the  relief  and  support  of  the  said  J.  A.,  within  their 
said  union),  at  his  request  received  and  had  the  said  J.  A.  in  the  charge 
and  custody  of  him  Uie  said  P.  B.  D.,  by  him  to  be  provided  with  good 
and  proper  abode,  shelter  and  lodging,  and  all  necessary  sleeping  accom- 
modation, meat,  drink,  food  and  dothmg,  for  and  on  behalf  of  the  said 
guardians,  for  reward  to  the  said  P.  B.  D.  in  that  behalf.  And  the 
jurors  further  present,  that  thenceforth,  and  on  and  from  the  said  28th 
of  October,  1848,  and  upon  and  during  all  the  days  and  times  between 
that  day- and  the  5th  day  of  January,  a.d.  1849,  the  said  P.  B.  D.  kept 
and  detained  the  said  J.  A.,  and  the  said  J«  A.  continued  and  remained, 
and  was  under  the  charge,  care,  dominion,  government,  custody  and 
control  of  the  said  P.  B.  D.,  in  the  said  asylum,  to  wit,  at  the  parish 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Oriminal  Court, 
and  the  said  J.  A.  was,  during  all  the  several  days  and  times  aforesaid, 
wholly  subject  to  and  dependent  upon  the  said  P.  B.  D.,  for  such  abode, 
shelter,  lodging,  sleeping  accommodation,  meat,  drink,  food  and  clothing 
as  aforesaid,  and  was  unable  to  obtain  the  same,  or  any  of  them,  from 
any  other  source,  or  from  any  other  person  or  persons  whomsoever.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
thereupon,  to  wit,  upon  the  said  28th  day  of  October,  in  the  year  of  our 
'  Lord,  1848,  and  thenceforth  during  all  the  days  and  times  in  this  count 
aforesaid,  it  became  and  was  the  duty  of  the  said  P.  B.  D.  to  furnish, 
provide  and  supply  the  said  J.  A.  with  good  and  wholesome  food,  meat 
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Precedentt.  and  drink  in  such  sufficient  qnantiiies  as  should  be  neoessaty  for  the 
"""  healthy  support,  nourishment  and  sustenance  of  the  body  of  tbe  said 
Indictment  f  ^'  ^'  *  *^^  *^  ^  furnish,  prpvide  and  supply  the  baid  J.  A.  with  such 
manslaughter  pi'oper,  suitable  and  wholesome  lodging,  shelter  and  abode  as  should, 
Against  keeper  upon  and  during  all  the  several  days  and  times  aforesaid,  be  needful  for 
of  an  wy]um  the  said  J.  A.,  and  be  necessary  to  preserve  ^jtti  in  a  good  and  soiind 
ch^ildr"'**&c  ^^^^  of  bodily  health,  and  free  from  sickness,  weakness  and  dijaoider; 
*  und  also  during  all  the  days  and  times  aforesaid  to  furnish,  provide  and 

supply  the  said  J.  A.  with  such  healthy,  wholesome  and  proper  bedding 
and  sleeping  acconamodation  as  should  be  necessary  to  enable  the  said 
J.  A.  to  enjoy  a  due  and  proper  quantity  of  wholesome,  healthy  and 
refreshing  rest  and  sleep ;  and  also  to  furnish,  provide  and  supply  the 
said  J.  A.  with  a  sufficient  quantity  of  warm  and  wholesome  clothing  for 
the  protection  of  the  body  of  the  said  J.  A.  from  the  cold,  damp   and 
inclemency  of  the  weather ;  all  of  which  said  several  premises  the  said 
P.  B.  D.,  upon  and  during  all  the  several  days  and  times  in  this  connt 
mentioned,  well  knew  ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  P.  B.  D.,  on  the  several  days  afore- 
said, with  force  and  arms,  at  the  parish  of  Tooting  aforesaid,  and  wiihin 
the  jurisdiction  of  the  said  Central  Criminal  Court,  in  and  upon  the  said 
J.  A.,  in  the  peace  of  Qod  and  of  our  said  Lady  the  Queen  then  and 
there  being,  feloniously  did  make  divers  assaults ;   and  that  the   said 
P.  B.  D.,  not  regarding  his  duty  as  aforesaid,  upon  all  and  every  the 
days   aforesaid,   and  during  all  the  said   times,  whilst  the  said  J.  A. 
remained  and  continued  under  the  care,  charge,  dominion,  government, 
custody  and  control  of  the  said  P.  B.  D.  in  the  said  asylum,  at  the  parish 
of  Tooting  aforesaid,  and  within   the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  pro- 
vide or  supply  the  said  J.  A.  with  good  and  wholesome  food,  meat  and 
drink,  in  such  sufficient  quantities  as  were  upon  and  during  all  and  every 
of  those  days  respectively,  and  during  all  the  time  aforesaid,  necessary 
for  the  healthy  support,  nourishment  and  sustenance  of  the  body  of  the 
said  J.  A.,  according  to  the  duty  of  the  said  P.  B.  D.  in  that  behalf,  and 
on  the  contrary  thereof,  upon  and  during  all  and  every  the  days  afore- 
said, and  during  all  the  time  aforesaid,  at  the  parish  of  Tooting  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  feloni- 
ously, and  without  any  lawful  excuse  whatsoever,  did  furnish,  provide 
and  supply  the  said  J.  A.  with  food,  meat  and  drink,  in  very  insufficient 
and  inadequate  quantities,  and^in  no  sufficient  and  adequate  quantity  or 
quantities  whatsoever,  for  such  support,  nourishment  and  sustenance  of 
the  body  of  the  said  J.  A.  as  aforesaid ;  and  that  the  said  P.  B.  D.,  not 
regarding  his  duty  as  aforesaid,  upon  and  during  all  and  every  the  days 
aforesaid,  and  during  all  the  said  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  -government,  custody 
and  control  as  aforesaid,  in  the  said  asylum,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  supply  the 
said  J.  A.  with  such  proper,  suitable  and  wholesome  lodging,  shelter  and 
abode  as  was,  upon  and  during  all  the  several  days  aforesaid,  and  during 
all  the  time  aforesaid,  needful  for  the  said  J.  A.,  and  necessary  to  preserve 
him  in  a  good  and  sound  state  of  bodily  health,  and  free  from  sickness, 
weakness  and  disorder,  and  as,  according  to  the  said  duty  of  the  said 
P.  B.  D.,  he  ought  to  have  done,  and  on  the  contrary  thereof,  the  said 
P.  B.  D.,  at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction 
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of  the  said  Central  Oriminal  Oourt,  upon  and  daring  all  the  several  days     Preeed&tu. 

aforesaid,  and  during  all  the  time  aforesaid,  knowingly,  feloniously  and         

contrary  to  his  duty  in  that  behalf,  did  keep  the  said  J.  A.,  and  force,  •  ..^^  ^t'for 
compel  and  oblige  the  said  J.  A.  to  be  and  remain  in  divers  ill-yentilated  mmrilanjchter 
and  unwholesome  rooms,  inhabited  by  and  overccowded  with  an  exces-  nguobi  keeper 
sive  and  injurious  number  of  other  persons  in  the  said  asylum,  and  felo-  of  an  asjlam 
niously  did  expose  the  said  J.  A.,  and  force  and  compel  the  sidd  J.  A.  to  ^Ef"^  &e. 
be  and  remain  exposed  for  divers  long  spaces  of  time,  on  each  of  the  ^  '*  '*"* 
days  aforesaid,  to  diven  fetid,  mjurious,  noxious,  unwholesome  and  pesti* 
lential  exhalations  and  vapours  in,  near  to,  around  and  about  the  said 
asylum  then  arising  and  existing;  and  that  the  said  P.  B.  D.,  not 
regarding  his  duty  as  aforesaid,  upon  and  during  aU  and  every  the  days 
aforesaid,  and  during  all  the  said  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  government,  custody 
and  control  as  aforesaid,  in  the  said  asylum,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Oriminal  Oourt^ 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide,  or  supply  the 
said  J.  A.  with  such  healthy,  wholesome  and  proper  bedding  and  sleeping 
accommodation  as  was  necessary  to  enable  the  said  J.  A.,  on  all  and  every 
the  said  several  days  aforesaid,  to  enjoy  a  due  quantity  of  wholesome, 
healthy  and  refreshing  rest  and  sleep,  and  as,  according  to  the  duty  of 
the  said  P.  B.  D.,  he  ought  to  have  done,  and  on  the  contrary  thereof^ 
upon  divers  nights  during  all  the  time  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Centrsd  Criminal  Courts 
feloniously  and  knowingly  did  force,  oblige  and  compel  the  said  J.  A.  to 
lie  and  be  in  a  certain  Ul-ventilated  and  unwholesome  room,  then  over- 
crowded with  an  excessive  and  injurious  number  of  other  persons  in  the 
said  asylum,  and  to  be  and  remain,  for  divers  long  spaces  of  time  on  each 
of  the  nights  aforesaid,  in  divers  fetid,  injurious,  noxious,  unwholesome 
and  pestilential  vapours  and  exhalations  in  the  said  room  arising  and 
existing,  and  also  to  lie  and  be  in  a  certain  small  bed  in  the  said  room, 
together  with  two  other  persons,  to  wit,  Joseph  Andrews  and  William 
Derbyshire,  whereby  the  said  bed  became  and  was,  on  all  and  every 
of  the  said  nights,  rendered  unwholesome  and  injurious  to  the  said 
J.  A.,  and  totally  unfit  for  and  incapable  of  affording  to  the  said  J.  A. 
such  wholesome,  healthy  and  refreshing  sleep  as  aforesaid;  and  that 
the  said  P.  B.  D.,  not  regarding  his  duty  aforesaid,  upon  and  during  all 
and  every  the  days  aforesaid,  and  during  all  the  said  time  wldlst  the 
said  J.  A.  remained  and  continued  under  such  charge,  care,  dominion, 
government,  custody,  and  control  as  aforesaid,  in  the  said  asylum,  at 
the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  t>he  said 
court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or 
supply  the  said  J.  A.,  with  any  sufficient  quantity  of  warm  and  wholesome 
dothmg,  or  with  a  sufficient  quantity  of  any  clothing  whatever  for  the 
protection  of  the  body  of  the  said  J.  A.  from  the  cold,  damp,  and  inclemency 
of  the  weather,  and  as,  according  to  the  duty  of  the  said  P.  B.  D.,  he  ought 
to  have  done,  and  on  the  contrary  thereof,  during  divers  cold,  wet  and 
inclement  days  during  the  time  aforesaid,  at  the  parish  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  feloniously, 
and  contrary  to  his  duty  in  that  behalf,  left  the  said  J.  A.  exposed,  and 
then  and  there  suffered  and  permitted  the  said  J.  A.  to  remain  exposed,  for 
divers  long  spaces  of  time,  to  the  cold,  damp  and  inclemency  of  the 
weather,  &c.,  without  any  sufficient  or  adequate  quantity  of  clothing 
or  covering  for  his  body,  and  with  a  totally  inadequate  and  insufficient 
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quantity   of    clothing    and    covering    for   the  body  of  the  said   J.  A., 
to  protect  him    from    the  severity  and    inclemency  of    the  weaUier. 
By  reason  and  means  of  which  said  several  felonious  acts,  defaults,  and 
omissions  of  the  said  P.  B.  D.  hereinbefore   alleged,    the    said  J.   A. 
afterwards,  on  the  said  dth  day  of  January,  in  the  year  of  our  Lord,  1849, 
at  the   parish  of  Tooting  aforesaid,  and  within  the  jurisdiction  of  ihe 
said  court,  became  and  was,  and  the  said  P.  B.  D.  did  thereby  then  and 
there  feloniously  cause  and  occasion  the  said  J.  A.  to  become  and  be 
mortally  sick,  weak,  diseased,  disordered,  and  distempered  in  his  body. 
Of  which  said  mortal  sickness,  weakness,  disease,  disorder,  and  distemper 
the  said  J.  A.,  on  and  from  the  said  last  mentioned  day,  and  in  the  year 
of  our  Lord,  1849,  until  the  6th  day  of  Januaiy  in  the  same  year,  as 
well  at  the  parish  aforesaid  and  within  the  jurisdiction  of  the  said  court, 
as  at  the  parish  of  Saint  Pancras  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  of  the  said  court,  did  languish,  and  languishing  did  liver 
and  then  on  the  said  last-mentioned  day,  at  the  parish  last  aforesaid,  in 
the  county  last  aforesaid,  and  within  the  jurisdiction  of  the  said  courts 
of  the    mortal   sickness,   weakness,    disease,    disorder,    and    distemper 
aforesaid,  did  die.     And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  he  the  said  P.  B.  D.,  him  the  said  J.  A.,  in  manner 
and  form  aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  oar 
said  Lady  the  Queen,  her  crown  and  dignity. 

Second  Count.— The  same  as  the  first,  except  that  it  charged  the  acts  of 
omission  only. 

Third  Count.'— 'The    same  as  the   first,   but  charging  acts  of  com- 
mission only. 

Fourth  Count'^The  jurors  aforesaid  further  present,  that  heretofore 
and  during  all  the  days  and  times  hereinafter  in  this  count  mentioned, 
J.  A*  hereinafter  in  this  count  mentioned,  was  a  poor,  indigent  and 
destitute  infant  child  of  a  tender  age,  to  wit,  of  the  age  of  six  years,  and 
unable  to  provide  himself  with  necessary  food,  shelter  or  dothing,  or 
any  of  the  necessaries  of  Hfe,  and  that  heretofore,  to  wit,  on  the  said 
28th  day  of  October,  in  the  year  of  our  Lord,  1848,  the  said  P.  B.  D., 
being  the  keeper  of  the  said  asylum,  in  the  first  count  of  this  indictment 
mentioned,  to  wit,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the   said  court,  voluntarily  received  the  said  J.  A.  into 
the  charge  and  custody  of  him  the  said  P.  B.  D.,  and  the*  said  P.  B.  D. 
thenceforth  and  on  and  from  the  said  28th  day  of  October,  and  upon  and 
during  all   the  days   and  times  between  that  day  and  the  5th  day  of 
January,  in  the  year   of  our  Lord,    1849,  kept  and  detained  the  said 
J.  A.,  and  the  said  J.  A.  continued,  remained,  and  was  under  the  care, 
charge,  dominion,  government,  custody  and  control  of  the  said  P.  B.  D.,  in 
the  said  asylum,  to  wit,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  and  the  said  J.  A.  was, 
during  all  the  several  days  and  times  in  this  court  aforesaid,  wholly  subject 
to  and  depended  upon  the  said  P.  B.  D.  for  abode,  shelter,  lodging,  sleep- 
ing accommodation,  meat,  drink,  food  and  clothing,  and  was  unable  to 
obtain  the  same,  or  any  of  them,  from  any  other  source  or  from  any  other 
person  or  persons  whomsoever.     And  the  jurors  aforesaid  do  further  pre- 
sent, that  the  said  P.  B.  D.,  on  the  several  days,  in  this  count  aforesaid, 
at  the  parish  of  Tooting,  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  in  and  upon  the  said  J.  A.,  in  the  peace  of  Qod 
and  our  said  Lady  the  Queen,  then  and  there  being,  feloniously  did  make 
divers  assaults,  and  that  the  said  P.  B.  D.,   upon  and  during  all  and 
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every  the  days  in  this  count  aforesaid,  and   daring  all  the  said  time     Pteeedeni$, 

whilst  the  said  J.  A.  remained  and  continued  under  the  care,   charge,         

dominion,  government,  custody  and  control  of  the  said  P.  B.  D.,  in  the  indStmMit  for 
said  asylum,  as  in  this  count  mentioned,  at  the  parish  of  Tooting  afore-  mansUDgbtcr 
said,  and  within  the  jurisdiction  of    the  said  Central  Criminal  Court,  against  keeper 
feloniously  did  omit,  neglect,  and  refuse  to  furnish,  provide  or  supply  the  ©^  "»  aHvlum 
said  J.  A.  with  meat  and  drink  in  sufficient  quantities  for  the  support,  5:iS!^'a« 
nojirishment  and  sustenance  of  the  body  of  the  said  J.  A.,  according  to  * 

the  duty  of  the  said  P.  B.  D.,  in  that  behalf ;  but  on  the  contrary  thereof, 
upon  and  during  all  and  every  the  days  m  this  count  aforesaid,  and 
during  aU  the  time  in  this  count  aforesaid,  at  the  parish  of  Tooting  af ore« 
said,  and  within  the  jurisdiction  of  the  said  court,  feloniously  and  without 
any  lawful  excuse  whatsoever,  did  furnish,  provide  and  supply  the 
said  J.  A.  with  food,  meat  and  drink  in  very  insufficient  and  inade- 
quate quantities,  and  in  no  sufficient  adequate  quantity  whatsoever 
for  such  support,  nourishment,  and  sustenance  of  the  body  of  the 
said  J.  A.,  as  in  this  count  aforesaid,  and  that  the  said  P.  B.  D., 
upon  and  during  all  and  every  the  days  in  this  count  aforesaid,  and 
during  all  the  said  time  whilst  the  said  J.  A.  remained  and  continued 
under  such  chai^,  care,  dominion,  government,  custody,  and  control,  as 
in  this  count  aforesaid,  in  the  said  asylum,  at  the  parish  of  Tooting  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
feloniously  did  omit,  neglect  and  refuse  to  furnish,  provide  or  supply  the 
said  J.  Au  with  such  proper  and  suitable  lodging,  shelter  and  abode,  as 
was,  upon  all  and  every  the  days  in  this  count  aforesaid,  and  during  all 
the  said  last-mentioned  time,  needful  for  the  said  J.  A.,  and  necessary  to 
preserve  him  in  a  good  state  of  bodily  health,  according  to  his  duty  in 
that  behalf,  but  on  the  contrary  thereof,  the  said  P.  B.  D.,  upon  all 
the  several  days  and  times  in  this  count  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
knowingly  and  feloniously  did  force,  compel  and  oblige  the  said  J.  A.  to 
be  and  remain  for  divers  long  spaces  of  time,  in  divers  iU-ventilated  and 
unwholesome  rooms  and  apartments,  then  overcrowded  with  an  excessive 
and  injurious  number  of  other  persons  in  the  said  asylum,  and  feloniously 
did  expose  the  said  J.  A.,  and  force,  oblige  and  compel  the  said  J.  A.  to 
be  and  remain  exposed  for  divers  long  spaces  of  time  to  divers  fetid,  in- 
jurious, noxious,  unwholesome  and  pestilential  vapours  and  exhalations 
in,  near  to,  round  and  about  the  said  asylum,  then  arising  and  existing^ 
and  that  the  said  P.  B.  D.,  upon  and  during  all  and  every  the  days  in 
this  count  aforesaid,  during  all  the  time  whilst  the  said  J.  A.  remained 
and  continued  under  such  charge,  care,  dominion,  government,  custody 
and  control  of  the  said  P.  B.  D.,  as  in  this  count  aforesaid,  at  the  parish 
of  Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  pro- 
vide or  supply  the  said  J.  A.  with  such  bedding  and  sleeping  accommo- 
dation as  was  necessary  to  enable  the  said  J.  A.,  on  all  and  every  the 
said  several  days  in  this  count  aforesaid,  to  enjoy  a  due  quantity  of  whole- 
some, healthy  and  refreshing  rest  and  sleep,  according  to  the  duty  of  the 
said  P.  B.  D.  in  that  behalf ;  but  on  the  contrary  thereof,  upon  divers 
nights  during  the  time  in  this  count  aforesaid,  at  the  parish  of  Tooting 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  feloniously  and 
knowingly  did  force,  oblige  and  compel  the  said  J.  A.  to  lie  and  be  in  a 
certain  iU-ventilated  and  unwholesome  room,  then  overcrowded  with  an 
excessive  and  injurious  number  of  other  persons,  and  to  be  and  remain 
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for   divers  long  spaces  of  time  in  divers  fetid,   injmioos,  noxious,    nn- 
wholesome  and    pestilential  vapours   and  exhalations  in  the  said  room 
then   arising  and   existing,   and  also  to  lie  and  be  in  a  certain  small 
bed  in  the   said   room,   together  with  two  other  persons,  to  wit,  J.  A. 
and  W.  D.,  whereby  the  said  bed  became  and  was  on   all   and   errery 
of  the  said  nights  totally  unfit  for  and  incapable  of  affording  the  said 
J.  A.  any  wholesome,  healthy  or  refreshing  sleep  whatsoever,  and  that  the 
said  P.  B.  D.,  not  regarding  his  dnty  in  that  behalf,  npon  all  and  every 
the  days  in  this  connt  aforesaid,  and  daring  all  the  said  time  whilst  the 
said  J.  A.  remained  and  continued  under  such  charge,  care,  dominion, 
government,  custody  and  control,  as  in  this  couiit  aforesaid,  at  the  parish 
of    Tooting  aforesaid,  and  within  thQ   jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously  did  omit,  neglect  and  refuse  to  furnish,  pro- 
vide or  supply  the  said  J.  A.  with  a  sufficient  quantity  of  any  clothing  or 
covering  whatsoever,  for  the  protection  of  the  body  of  the  said  J.  A.  from 
the  cold,  damp  and  inclemency  of  the  weather,  according  to  the  duty  of 
the  said  P.  B.  D.  in  that  beludf,  but  on  the  contrary  thereof,   daring 
divers  of  the  said  days  in  this  count  before  mentioned,  which  were  cold, 
damp  and  inclement,  at  the  parish  of  Tooting  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  feloniously  and  contrary  to  his  duty  in  that 
behalf,  left  the  said   J.  A.  exposed,   and  then   and  there  suffered   and 
permitted  the  said  J.  A.  to  be  and  remain  exposed  for  divers  long  spaces 
of    time  without  any  sufficient  or  adequate  quantity  of    clothing  or 
covering  for  his  body,  but  with  a  totally  inadequate   and  insufficient 
quantity  of  clothing  and  covering  for  the  body  of  the  said  J.  A.,  to  pro- 
tect him  from  the  severity  and  inclemency  of  the  weather,  by  reason  and 
means  of  which  said  several  felonious  acts,  defaults  and  omissions  of  the 
said  P.  B.  D.  in  this  count  before  alleged,  the  said  J.  A.  afterwards,  to 
wit,  on  the  5th  day  of  January,  in  the  year  of  our  Lord  1849,  at  the 
parish  of  Tooting  aforesaid,  in  the  county  of  Surrey  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  became  and  was,  and  the  said  P.  6.  D. 
did  thereby  then  and  there  feloniously  cause  and  occasion  the  said  J.  A. 
to  become  and  be  mortally  sick,  weak,  diseased,  disordered  and  distem- 
pered in  his  body.     Of  which  said  last-mentioned  mortal  sickness,  weak- 
ness, disease,  disorder  and  distemper,  the  said  J.  A.,  on  and  from  the 
said  last-mentioned  day  until  the  6th  day  of  January,  a.d.  1849,  as  well 
at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction   of  the 
said  court,  as  at  the  parish  of  8t.  Fancras,  in  the  county  of  Middlesex, 
and  within   the  jurisdiction  of    the  said  Central  Criminal  Court,   did 
languish,  and  languishing  did  live,  and  then  on  the  said  last-mentioned 
day,  in  the  year  of  our  Lord  1849  aforesaid,  at  the  parish  last  aforesaid, 
in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  of  the  said  last-mentioned  mortal  sickness, 
weakness,  disease,  disorder  and  distemper  did  die;  and  so   the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  P.  B.  D.,  him 
the  said  J.  A.,  in  manner  and  form  in  this  count  mentioned,  feloniously 
did  kill  and  slay  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Fifth  Caunt, — Same  as  the  fourth,  except  that  it  charged  acts  of  omis- 
sion only. 

Sixth  Count. — Same  as  the  fourth,  but  charging  acts  of  commission 
only. 

Seventh  Count, — ^And  the  jurors  aforesaid,  further  present,  that  here^ 
tofore,  to  wit,  on  all  the  days  and  times  hereinafter  in  this  count  men- 
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iioned,  J.  A.,  hereinafter  in  this  count  mentioned,  waa  a  poor  indigent    Precedents. 
and  destitute  infant  child,  of  very  tender  age,  to  wit,  of  the  age  of  six       J^^rj 
years,  and  was  totally  unable  to  provide  for  or  take  care  of  himself,  aad  j^^jg^^^n^  jy^^ 
during  all  the  days  and  times  in  this^  count  mentioned,  was  in  a  sick,  QjaoaUaghter 
feeble  and  disordered  state  of  health,  and  required,  for  the  purpose  of  against  keeper 
enabling  him  to  recover  bodily  health  and  strength,  to  be  kept  in  a  pure  of  an  asylum 
and   healthy  atmosphere,   and  some  airy   and  well  ventilated   place   or  ^^-jJ^q  *J^ 
places ;   and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do   further 
present,  that  on  and  from  the  2nd  of  January,  in  the  year  of  our  Lord 
1849,  until  the  5th  day  of  the  same  month,  the  said  J.  A.  was  in  and 
under  the  care,  charge,  dominion,  government,  control  and  keeping  of  the 
said  P.  B.  D.,  in  the  said  asylum,  in  the  first  count  of  this  indictment 
mentioned,  for  reward  to  the  said  P.  B.  D.  in  that  behalf,  and  that  during 
aU  the  time  the  said  J.  A.  remained  under  such  charge,  care,  dominion, 
government,  custody  and  control  as  in  this  count  aforesaid,  it  was  the 
duty  of  the  said  P.  B.  D.  to  furnish  and  provide  the  said  J.  A.  with  such 
healthy  and  wholesome  shelter,  lodging  and  sleeping  acconmiodation,  as 
should  be  necessary  to  enable  the  said  J.  A.  to  recover  his  bodily  health 
and  strength.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  P.  B.  D.,  upon  the  said  2nd  day  of  January, 
in  the  year  of  our  Lord  1849,  at  the  parish  of  Tooting  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  and  upon  the  said  J.  A.,  in 
the  peace  of  God  and  our  said  Lady  the  Queen  then  and  there  being, 
feloniously  did  make  an  assault ;   and  the  said  P.  B.  D.,  then  and  there, 
and  upon  aU  the  days  in  this  count  before  mentioned,  and  during  all  the 
time  whilst  the  said  J.  A.  was  so  under  the  care,  charge,  dominion, 
government,  control  and  keeping  of  the  said  P.  B.  D.,  as  in  this  count 
aforesaid,  at  the  parish  of  Tooting  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  feloniously  and  contrary  to  his  duty  in  that  behalf,  did 
keep,  confine  and  detain  the  said  J.  A*  in  divers  close,   confined  and 
ill-ventilated  rooms  in  the  said  asylum,  and  which,  during  all  the  time 
last  aforesaid,  were  rendered  and  were  impure,  unhealthy,  imwholesome 
and  unfit  for  the   said  J.  A.  to  inhabit,  by  reason  of  their  being  over- 
crowded with  a  large,  excessive,  and  injurious  number  of  other  persons, 
and  also  during  divers  nights  during  the  [time  [last  aforesaid,  feloniously 
did  force,  compel  and  oblige  the  said  J.  A.  to  lie,  remain,  and  be  in  a 
certain  close  and  confined  and  ill-ventilated  bed-room,  which  also  was  on 
all  the  said  nights  impure,  unwholesome  and  unhealthy,  by  reason  of 
divers   impure,   injurious,  noxious  and  pestilential  vapours  and  exhala- 
tions in  the  said  last-mentioned  bed-room,  then  arising,   existing,    and 
being,  by  reason  and  by  means  of  which  said  several  felonious  acts  and 
defaults  of  the  said  P.  B.  D.,  in  this  count  mentioned,  the  said  J.  A. 
afterwards,  to  wit,  on  the  5th  day  of  January,  in  the  year  of  our  Lord 
1849,  at  the  parish  of  Tooting  aforesaid,  in  the  county  of  Surrey  afore- 
said, and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  be- 
came and  was  mortally  sick,  weak,  diseased,  disordered  and  distempered 
in  his   body,  of  which  said  last-mentioned  mortal  sickness,  weakness, 
disease,  disorder  and  distemper,  the  said  J.  A.,  on  and  from  the  day  last 
aforesaid  until  the  6th  day  of  January  in  the  same  year,  as  well  at  the 
parish  of  Tooting  aforessid,   and   within   the  jurisdiction  of  the   said 
Central  Criminal  Court,  as  at  the  parish  of  St.  Pancras,  in  the  county  of 
Middlesex   aforesaid,   and   within   the  jurisdiction   of  the   said   Central 
Criminal  Court,  did  languish,  and  languishing  did  live,  and  then  on  the 
said  6th  day  of  January,  in  Uie  year  of  our  Lord  1849,  at  the  parish  last 
VOL.  Ill,  h 
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aforesaid,  and  within  the  jorisdictiim  of  the  said  oonrt,  of  the  said  Isot- 
mentioned  mortal  sickness,  weakness,  disease,  disorder  and  distemper,  did 
die.  And  so  the  jnrors  aforesaid^  npon  their  oath  aforesaid,  say  that  the 
said  P.  B.  D.,  him  the  said  J.  A.,  in  manner  and  form  in  tliis  count 
aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  our  said  Ladj 
the  Queen,  her  crown  and  dignity. 

Eighth  Count, — ^And  the  jnrors  aforesaid  farther  present,  that  here- 
tofore, and  at  the  time  of  the  committing  of  the  offenoe  by   the  said 
P.  B.  D.,  and  during  all  the  times  hereinafter  mentioned,  J.  A.    herein- 
after in  this  count  mentioned,  was  a  poor  indigent  and  destitute    child 
of  a  tender  age,  to  wit,  of  the  age  of  six  years,  and  totally  unable  to 
support,  provide  for  and  take  care  of  himself ;  and  the  said  P.  B.   D.,  at 
his '  request,  had  the  care,  charge,  possession,  and  custody  of  the    said 
J.  A.,  and  had  undertaken  the  support  and  maintenance  of  the  said  J.  A. 
and  the  finding  and  providing  the  said  J.  A.  with  reasonably  sufficient 
and  proper  victuals,  food,  drink,  board,  clothing  and  lodging,  for  reirard 
to  the  said  P.  B.  D.  in  that  behalf,  to  wit,  within  the  jurisdiction  of  the 
said  Central  Oriminal  Court ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  P.  B.  D.,  on  the  said  28th  day 
of  October,  in  the  year  of  our  Lord  1848,  and  on  divers  days  and  times 
aforesaid,  to  wit,  and  before  the  death  of  the  said  J.  A.,  as  hereinafter 
mentioned,  at  the  parish  of  Tooting  aforesaid,  in  the  county  of  Surrey 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  in  and  upon  the 
said  J.  A.  feloniously  did  make  divers  assaults,  and  knowingly,  wilfully 
and  feloniously  did  put,  place,  keep  and  lodge  the  said  J.  A.  for  diveiB 
long  spaces  of  time,  to  wit,  for  and  during  the  whole  of  those  days  and 
times  in  divers  rooms  and  apartments,  then  and  during   all  that  time 
greatly  and   excessively  overcrowded,   overcharged  and   filled  to   exoeas 
with  divers  and  very  many  other  infants  and  persons,  and  then  also  being 
in  an  ill-ventilated,  impure,  foul,   unwholesome,  unhealthy  state,  and  in 
an  unfit  and  improper  state  for  the  said  J.  A.  to  be  put,  placed,  kept  and 
lodged  in,  and  unfit  for  the  habitation  of  man,  and  also  on  the  said  days 
and  times  at  the  place  aforesaid,  within  the  jurisdiction  of  the  said  court, 
wilfully    and    feloniously    did    neglect,   omit    and    refuse  to   give  and 
administer  to,  or  find  and  provide  the  said  J.  A.  with,  and  to  sufiPer  and 
permit  to  be  given  and  administered  to,  or  found  and  provided,  the  said 
J.  A.  with  reasonably  sufficient  and   proper  victuals,  food,  drink   and 
clothing  necessary  for  the  sustenance,  support  and  maintenance  of  the 
body  of  the  said  J.  A.,  by  means  of  which  said  placing,  keeping,  putting 
and  lodging  the  said  J.  A.  in  the  said  rooms  and  apartments,  and  also  by 
means  of   which   said   neglecting,  omitting,  and  refusing  to  give  and 
administer  to,  or  find  and  provide,  the  said  J.  A.  with  such  reasonably 
sufficient  and  proper  victuals,  food,  drink  and  clothing,  as  were  necessary 
for  the  sustenance,  support  and  maintenance  of  the  body  of  the  said 
J.  A.,  he  the  said  J.  A.  afterwards,  to  wit,  on  the  5th  day  of  January, 
in  the  year  of  our  Lord  1849,  at  the  place  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  became  and  was 
mortally  sick  and  iU,  weak,  diseased,  disordered  and  distempered  in  his 
body,  and  of  which  said  last-named  mortal  sickness,  illness,  weakness, 
disease,  disorder  and  distemper,  the^said  J.  A.  on  and  from  the  day  and 
year  last  aforesaid,  until,  to  wit,  the  6th  day  of  January,  in  the  year  of 
our  Lord  1849,  as  well  at  the  parish  of  Tooting  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  as  at  the  parish  of  Saint  Pancras,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court. 
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did  languiBh,  and  langaiBhing  did  live,  and  then,  to  wit,  on  the  day  and     Precedenft, 
year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  county  last  afore-  ~" 

said,  and  within  the  jurisdiction  of  the  said  court,  of  the  said  last-named  |„ ^i^^^gnt  f^^ 
mortal  sickness,  illness,  weakness,   disease^   disorder  and  distemper  did  manalaughter 
die.     And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  tLgnSast  keeper 
said  P.  B.  D.,  him  the  said  J.  A.  in  manner  and  form  in  this  count  J^^*"^^^^""^ 
aforesaid,  feloniously  did  kill  and  slay,  against  the  peace  of  our  Lady  the  ot^H^rwT&c. 
Queen,  her  crown  and  dignity.  — L 

Ninth  Count. — And  the  jurors  aforesaid  further  present,  that  before  Ninth  count. 
and  at  the  time  of  the  conmiitting  of  the  offence  by  the  said  P.  B.  D., 
and  during  all  the  times  hereinafter  mentioned,  J.  A.,  hereinafter  in  this 
count  mentioned,  was  a  poor,  indigent  and  destitute  child  of  a  tender  age, 
to  wit,  of  the  age  of  six  years,  and  wholly  unable  to  support,  provide 
for  and  take  care  of  himself ;  and  the  said  P.  B.  D.,  at  his  request,  had 
the  care,  charge,  possession  and  custody  of  the  said  J.  A.,  and  had 
undertaken  the  support  and  maintenance  of  the  said  J.  A.,  and  the 
finding  and  providing  the  said  J.  A.  with  reasonably  sufficient  and 
proper  board  and  lodging,  for  reward  to  the  said  P.  B.  D.  in  that  behalf, 
to  wit,  within  the  jurisdiction  of  the  said  Central  Criminal  Court ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  P.  B.  D.,  on  the  said  28th  day  of  October,  in  the  year  of  our 
Lord,  1848,  and  on  divers  days  and  times  afterwards  and  before  the 
death  of  the  said  J.  A.,  as  hereinaft^  mentioned,  at  the  parish  of 
Tooting  aforesaid,  in  the  county  of  Surrey  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  in  and  upon  the  said  J.  A.  feloniously  did 
make  divers  assaults,  and  knowingly,  wilfully  and  feloniously  did  put, 
place,  keep  and  lodge  the  said  J.  A.  for  divers  long  spaces  of  time,  to 
wit,  for  and  during  the  whole  of  those  days  and  times,  in  divers  rooms 
and  apartments,  then  and  during  all  that  time  greatly  and  excessively 
overcrowded,  overcharged,  and  filled  to  excess  with  divers  and  very 
many  other  infants  and  persons,  and  then  also  being  in  an  ill-ventilated, 
impure,  foul,  unwholesome  and  unhealthy  state,  and  in  an  unfit  and 
improper  state  for  the  said  J.  A.  to  be  put,  placed,  kept  and  lodged  in, 
By  means  of  which  said  putting,  placing,  keeping  and  lodging  the  said 
J.  A.  in  the  said  rooms  and  apartments,  he  the  said  J.  A.  afterwards,  to 
wit,  on  the  5th  day  of  January,  in  the  year  of  our  Lord  1849,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  became  and  was  mortally  sick  and  ill,  weak,  diseased,  dis- 
ordered and  distempered  in  his  body,  and  of  which  said  last-mentioned 
sickness,  illness,  weakness,  disease,  duorder  and  distemper  the  said  J.  A., 
on  and  from  the  day  and  year  last  aforesaid,  until,  to]wit,  on  the  6th  day 
of  January,  in  the  year  of  our  Lord  1849,  as  well  at  the  parish  of 
Tooting  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  as  at  the 
parish  of  Saint  Pancras,  in  the  county  of  Middlesex,  and  within  the 
jurisdiction  of  the  said  court,  did  languish,  and  languishing  did  live,  and 
then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  last  afore- 
said, in  the  county  last  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  of  the  said  last-mentioned  mortal  sickness,  illness,  weakness, 
disease,  disorder  and  distemper  did  die.  And  so  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  say,  that  the  said  P.  B.  D.,  him  the  said  J.  A., 
in  manner  and  form  in  this  count  aforesaid,  feloniously  did  kill  and  slay, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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Plea  of,  98 


ABATEMENT. 


ACCESSARY. 


An  accessary  after  the  fact  indicted  in  the 
ordinary  way  with  the  principal  felon,  may, 
since  the  11  &  12  Vict.  c.  46,  s.  2,  be  tried 
before  the  principal. 

Where  an  accessary  after  the  fact  to  a 
charge  of  sending  threatening  letters,  is  tried 
in  the  absence  of  the  principal,  the  letters 
so  written  and  sent  by  the  principal  are 
evidence  on  the  trial. 

If  A.  writes  letters  demanding  money, 
with  menaces,  and  then  B.  inserts  letters  and 
articles  in  a  paper  to  assist  A.  in  obtaining 
the  money  which  A.  had  so  demanded. 

Qucerej  whether  fi.  is  an  accessary  after  the 
fact  to  A. 's  felonious  act.  Reg,  v.  HansUl,  697. 

ACCESSARY  AND  PRINCIPAL. 

Severance  in  challenges,  68 
In  larceny,  55 

ADMINISTRATION  OF  CRIMINAL 

LAW. 

New  statute  on  (11  &  12  Vict.  c.  66),  App.  i 

ADMINISTRATION  OF  JUSTICE. 

Statute  relating  to  (11  &  12  Vict.  c.  41),  App. 
vi 

AFFIDAVIT. 

To  hold  to  bail,  when  it  may  be  sworn.    Kinq 
V.  The  Queen,  561 

AGENTS, 
Embezzlement  by,  64 

ALLOCUTUS. 
Form  of,  in  high  treason,  360 
VOL.  in. 


ANIMUS  FURANDI. 
Evidence  of,  673 

APPEAL,  CRIMINAL. 

Statute  establishing  court  of  (11  &  12  Vict, 
c.  78),  App.  iii 

APPOINTMENTS  TO  PUBLIC  OFFICES. 

Form  of  indictment  under  49  Geo.  3,  c.  126, 
for  trafficking  in,  App.  zzziii 

APPREHENSION 
Of  parties  under  1  &  2  Will.  4,  c.  32,  505 

ARMS  ACT. 

By  the  statute  11  &  12  Vict.  c.  11,  it  is  enacted 
that  every  person  who  shall,  after  the  day 
named  in  a  notice  specified  by  the  act,  have 
in  his,  her,  or  their  custody,  power,  or  pos* 
session,  any  gun,  pistol,  or  otner  firearm,  or 
part  or  parts  of  any  gun,  pistol,  or  firearm, 
or  any  sword,  cutlass,  pike,  or  bayonet,  or 
any  bullets,  gunpowder,  or  anmiunition, 
contrary  to  the  provisions  of  the  act,  shall 
be  guilty  of  a  misdemeanor. 

Ueld,  that  a  pike-head  about  ten  inches 
long,  capable  of  being  grasped  in  the  hand, 
and  usea  offensively,  but  which  had  no  pike* 
staff  or  handle  attached  to  it,  though  it  was 
fitted  to  receive  one,  was  a  pike  within  the 
meaning  of  the  statute,  notwithstanding  the 
separate  enumeration  in  the  previous  statute, 
47  Geo.  3,  sess.  2,  c.  54,  ss.  10,  11,  of  pikes 
and  pike-head&     Reg,  v.  Render,  158 

ASPORTAVrr, 
Evidence  of,  67 

ASSAULT. 

To  deter  party  from  giving  evidence,  under 
Stat.  27  Geo.  8,  c.  15. 

The  prisoners  were  indicted  for  an  assault 

» 
^ 
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under  the  statute  27  Geo.  3,  c.  15,  which 
makes  it  felony  to  make  use  of  any  force,  or 
inflict  any  manner  of  bodily  harm  or  punish- 
ment whatsoever,  to  deter  any  person  from 
giving  evidence ;  the  evidence  was,  that  the 
prosecutor,  while  detained  in  gaol  as  a  wit- 
ness against  certain  persons,  was  frequently 
spoken  to  on  the  subject'  by  the  prisoners, 
called  a  spy  and  informer,  and  told  not  to 
prosecute,  and  two  days  after  was  assaulted 
and  beaten  by  them,  no  allusion  being  made 
to  the  subject  during  the  assault. 

Held,  that  the  charge  of  felony  under  the 
statute  was  not  sustained.    Anon,  137 

Felonious. 

R.  B.  was  indicted,  with  three  others,  for  an 
assault  with  intent  to  do  some  grievous  bodily 
harm.  It  was  proved  that  he,  with  the  other 
prisoners,  had  assaulted  the  prosecutor,  and 
afterwards  they  had  returned  together  and 
picked  up  some  stones.  Then  R.  B.  with- 
drew, and  the  other  prisoners  threw  the 
stones  and  wounded  the  prosecutor.  The 
jury  found  the  three  prisoners  who  threw  the 
stones,  guilty  of  the  felony,  and  R.  B.  guilty 
only  of  a  common  assault. 

Held,  that  R.  B.  was  rightly  convicted. 
Reg,  V.  Phillips  and  others^  225. 

Verdict. 

On  an  indictment  for  a  common  assault,  the 

following  verdict  was  returned; — "  Gmlty; 

the  child  being  an  assenting  party,  but  that, 

from  her  tender  years,  she  did  not  know 

what  she  was  about." 
Held,  that  the  defendant  ought  to  have 

been  acquitted.    Beg,  v.  RRod  and  others^ 

266 
Pleading  to  an  indictment  for  felony,  indud- 

ing  an  assault,  429 
Evidence  of,  in  a   charge  for  robbery  with 

violence,  432 
Prisoner  cannot  plead  guilty  if  indicted  for 

maliciously  wounding,  442 
Conviction  for,  in  a  charge  of  rape,  481 
On  a  child,  543 

ASSIZES. 
Jurisdiction  of  sessions  to  try  during  the,  586 

ATTORNEY. 

Indictment  for  practising  as 

A  society  composed  exclusively  of  attorneys 
practimng  in  the  county  of  K.,  prosecuted 
the  clerk  of  a  board  of  guardians,  who,  with- 
out being  qualified  as  an  attorney,  conducted 
an  app^  to  the  Quarter  sessions  of  the 
ooun^  of  K.,  on  behalf  and  at  the  request 
of  th<;  guaitUans. 


Held  (Coleridge,  J.  diasentiente),  that  the 
society  was  a  *' party  grieved ''  within  the 
5  &  6  Will.  &  M.  c.  11,  B.  IS.  Beg,  v. 
Buchanan,  427 


AUTREFOIS  ACQUIT. 

An  erroneous  judgment  is  no  bar  to  a 
quent  indictment  for  the  same  offence. 
V.  Drury,  544. 

AUTREFOIS  ARRAIGN. 
Flea  of,  93 


Reg^ 


BAILEE. 
Larceny  by,  582 

BAILMENT. 

Termination  of,  187 

BANKRUPTCY. 

Indictment  for  perjury  in  an  affidavit  of  debt 
filed  in  the  Court  of  Bankruptcy,  205 

BASTARD. 
Description  of,  in  an  indictment  for  murder,  72 

BASTARDY. 
Indictment  for  disobeying  orderof  jastioes,  476 

BURGLARY. 

On  an  indictment  for  burglary,  it  was  proved 
the  legs  of  the  prisoner  were  seen  hanging 
about  a  foot  from  the  ground  from  a  window, 
and  no  other  part  of  his  body  was  visible 
till  he  jumped  down  and  ran  away. 

Held,  that  though  it  appeared  there  was  a 
hole  broken  in  the  window,  large  enough  to 
admit  a  man^s  head  and  shoulders,  there  was 
no  evidence  to  show  that  there  had  been  any 
actual  entry,  no  property  being  lost.  Reg. 
V.  Meal,  70 

In  a  church,  581 


CADETCY,  SALE  OF. 

Indictment  for,  499 

CAPTION  OF  INDICTMENT,  S18. 

CHALLENGE. 

Of  jury  in  high  treason,  B60 
Of  jury,  517 

CHALLENGE  OF  JUROR,  M,  318- 
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COMMISSIONS^  SPECUL  LOCAL. 
JttriBdictioii  of,  53 

CONFESSION. 

IVhat  iB  admissible,  92 
Kvidenoe  of,  67,  175 

CONSPIRACY. 

Evidence  and  acta  of  co-conspiraton,  517 
£yidence  of  accomplices,  526 

iNDICmCEMT. 

The  indictment  charged  that  one  C.  L.  was  a 
dyer,  and  had  in  his  possession  vats  and  dye ; 
and  that  the  defendants  were  employed  by 
the  said  C.  L.  as  his  servants,  &c.,  and  that 
it  waa  their  duty  to  use  the  said  vats  and 
dye  for  the  profit  and  advantage  of  the  said 
C.  L.,  and  for  the  dyeinff,&c.,of  such  woollen, 
&c.,  and  other  material  as  might  belong  to 
themselves,  or  be  entrusted  to  them  by  the 
aaid  C.  L.  for  the  purposes  aforesaid,  and 
to  use  the  vats  and  aye  zor  no  other  purpose, 
and  uDon  no  other  materials ;  and  that  the 
defendants  conspired  fraudulently  and  with- 
out the  consent  of  C.  L.  to  use  the  said  vats, 
&c.  in  the  dyeing  of  materials  not  belonging 
to  themselves,  and  not  entrusted  to  them  by 
C.  L.  for  that  purpose,  and  to  obtain  for 
themselves  profits,  and  to  deprive  C.  L.  of 
the  proper  use  of  the  said  vats  and  dye :  and 
that  in  pursuance  of  that  conspiracy  the 
defendants  did  wilfully,  and  without  the 
consent  of  the  said  C.  L.,  receive  materials, 
and  wilfully  and  without  the  consent  of 
C.  L.  at  his  expense  and  with  his  dye,  vats, 
&c.,  dye  the  said  materials  for  Uieir  own 
profit. 

Held,  good  in  arrest  of  judgment ;  and 
that  as  it  was  unnecessary  to  prove  the  overt 
act,  the  objection  that  the  offence  of  con- 
spiracy waa  merged  in  a  felony  did  not  arise 
upon  the  face  of  the  indictment ;  though,  if 
it  had  arisen,  it  could  not  have  been  sus- 
tained. Rb^,  v.  Button  and  others^  229. 
Where  an  indictment  charges  an  ordinary  con- 
spiracy, it  is  not  necessary  to  prove  a  com- 
mon design  between  the  defendants  before 
proving  the  acts  of  each  defendant,  for  the 
acts  of  each  defendant  are  only  evidence 
against  himself,  and  may  be  the  only  means 
of  establishing  the  conspiracy,  jji  high 
treason,  the  overt  act  of  one  is  the  overt  Kd 
of  all  J  and  therefore,  a  common  design 
must,  m  such  cases,  precede  the  proof  of 
individual  acts.  Reg,  v.  Brittain  and  another^ 
76 

CORRUPT  APPOINTMENT  TO  AN 

OFFICE. 

An  indictment,  under  49  Geo.  S,  c.  126,  s.  3, 


charged  the  defendant  with  receiving  money 
'*  for  the  appointment  and  nomination  of 
A.  B.  to  a  certain  office,  commission,  place, 
and  employment,  then  being  under  the 
appointment  and  control  of  the  East  India 
Company,  to  wit,  the  office,  commission, 
place,  and  employment  of  a  cadet  in  the 
service  of  the  East  India  Company.*^  It 
was  proved  thflt  the  directors  of  the  East 
India  Company  in  turn  nominated  persons 
as  cadets,  and  certified  that  they  were  eligible 
for  that  station,  and  that  the  persons  so 
nominated  were  always  appointed  by  the 
company ;  that  upon  this  appointment  they 
received  a  certificate  which,  upon  their  arri- 
val in  India,  entitled  them,  as  vacancies 
occurred,  to  commissions  in  the  military 
service  of  the  company. 

Held,  that  a  cadetcy  was,  within  the  mean- 
ing of  the  statute,  an  **  office,  commission, 
place,  and  employment.  ^^  Reg.  v.  Charretie 
and  others,  499. 

CORRUPT  RECEIVING  OF  REWARD 
FOR  HELPING  TO  bTOLEN  GOODS. 

Upon  the  trial  of  an  indictment  under  7  &  8 
Geo.  4,  c.  29,  s.  58,  which  charged  the 
corrupt  receiving  of  money  as  a  reward 
for  hdping  to  stolen  goods,  it  was  proved 
that  the  house  of  the  prosecutrix  had  been 
robbed  of  cheeses,  that  the  prisoner  called 
upon  her,  and  told  her  that  he  had  some 
suspicion  of  the  persons  who  had  committed 
the  robbery ;  that  he  proposed  and  executed 
a  plan  by  which  he  brought  to  her  house  the 
persons  whom  he  suspected,  and  the  prose- 
cutrix recognised  them  as  persons  who  had 
been  in  her  house  the  day  before  the  robbery. 
She  then  said  that  she  wished  he  could  buy 
a  bit  of  cheese  of  them,  to  which  the  pri- 
soner assented  ;  and  received  3/.  for  the 
purpose.  The  jury  found  that  the  prisoner 
knew  the  thieves,  and  assisted  the  prosecu- 
trix at  her  request  in  endeavouring  to  pur- 
chase from  them  the  stolen  property,  not 
meaning  to  bring  them  to  justice. 

Held,  that  he  "corruptly received**  the 
money  within  the  meaning  of  the  statute. 
Reg,  V.  Pascoe,  462 

COSTS. 

In  indictment  for  non-repair  of  a  highway,  59 
In  prosecution  for  practising  as  an  attorney, 
427 

COUNSEL. 

For  defence  of  one  of  two  prisoners,  duty  of, 

56 
Practice  as  to,  if  acting  as  interpreter,  75 
Should  be  employed  to  prosecute,  139 
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COUNTY  COURT. 
Evidence  to  prove  perjury  in,  279 

CRIMINAL  APPEAL  COURT, 
Practice  of,  447 

CROWN  AND  GOVERNMENT 
SECURITY  ACT. 

Indictment. 

The  indictment  charged  in  one  set  of  counts, 
that  the  prisoner  did  feloniously  compass, 
imagine,  invent,  devise,  and  intend  to  de- 
prive and  depose  our  Sovereign  Lady  the 
Queen,  from  the  style,  honour,  and  royal 
name  of  the  imperial  crown  of  the  United 
Kingdom  ;  and  the  said  felonious  compass- 
ing, imagination,  invention,  device,  and 
intention  did  express,  utter,  and  declare  by 
then  and  there  feloniously  publishing  certain 
printings  in  a  certain  public  newspaper  called 
the  Irish  Felon ;  and  in  another  set  of  counts 
the  prisoner  was  charged  in  similar  terms 
with  oompassing  to  levy  war  against  Her 
Majesty. 

Held,  upon  writ  of  error,  that  the  indict- 
ment well  charged  an  offence  under  the 
statute  11  Vict.  c.  12 ;  and  that  it  was  not 
necessary  either  to  aver  that  the  printings 
therein  charged  were  felonious  printlDgs,  or 
further  to  aver  that  they  were  expressive  and 
declaratory  of  the  previously  charged  com- 
passings  and  imagination,  or  that  they  were 
published  "of  and  concerning"  Her  Majesty 
the  Queen,  and  the  Crown  and  Government 
of  the  United  Kingdom,  or  of  and  concern- 
ing some  traitorous  or  felonious  design  then 
on  foot,  or  intended  to  be  taken.  John  Mar- 
tin V.  the  Queen,  318 

On  a  trial  for  felony  the  prisoner  is  entitled  to 
have  the  indictment  read  over  slowly  once, 
and  once  only. 

The  prisoneris  not  entitled  to  a  copy  of  the 
jury  panel ;  a  juror  cannot  be  examined  on 
the  voire  dire  without  cause  being  first 
shown.  To  constitute  a  levying  of  war 
under  the  11  &  12  Vict.  c.  12,  it  is  not  ne- 
cessary that  there  should  have  been  any 
actual  conflict.  Any  attempt  by  force  or 
intimidation  to  interfere  with  the  free  action 
of  the  Government  is  a  "  levying  war " 
within  the  meaning  of  the  above  act.  Any 
attempt  to  substitute  another  form  of  Go- 
vernment for  the  existing  one,  or  to  dis- 
member the  United  Kingdom,  is  sufficient  to 
sustain  a  count  under  the  above  act  charging 
the  intent  to  be  to  dispose  the  Queen,  &c. 

If  several  persons  join  in  the  same  con- 
Bpiracv,  some  intending  by  the  means  em- 
pJoyea  to  force  the  Government  to  change 


their  meaBures,  whilst  the  object  of  otJien  is 
to  sever  Ireland  from  England,  each  is  xe* 
sponsible  for  both  intents.  A  person  who 
enters  into  a  conspiracy  for  the  sole  purpose 
of  detecting  and  betraying  it,  does  not 
strictly  require  confirmation  as  an  accom- 
plice, although  his  evidence  shotQd  be  re* 
ceived  by  the  jury  with  caution.  Reg.  ▼. 
Dou'ling,  609. 

A  prisoner  charged  under  the  above  act  is  no4 
of  right  entitled  to  a  copy  of  the  indictment, 
nor  would  the  court  exercise  its  discretion  in 
his  favour  by  awarding  him  a  copy  ex  gratia  : 
(Erie,  J.) 

A  prisoner  indicted  for  felony  is  not  entitled 
to  a  list  of  the  names  and  addresses  of  the 
witnesses  on  the  back  of  the  indictment,  but 
he  ^ ill  be  allowed  to  inspect  the  indictment 
for  the  purpose  of  seeing  the  names  of  such 
witnesses :  (per  Erie,  J.)    No  juror  can  be 
challenged  until  a  full  jury  appear  in  the 
box.     The  prisoner  may,  by  permission  of 
the  court,  have  the  jury  panel  read  over 
before  he  is  called  upon  to  exercise  his  right 
of  Aiallenge.    A  juryman  cannot  be  asked 
whether  he  has  not  acted  as  a  special  con- 
stable during  the  disturbances   connected 
with  the  charge  in  the  indictment  -^  but, 
sembUj  he  may  be  asked  whether  he  has  ever 
expressed  an  opinion  as  to  the  guilt  of  the 
prisoners. 

A  witness  for  the  prosecution  proved  that 
he  attended  a  meeting  at  which  several  con- 
spirators were  present,  but  none  of  the 
prisoners  were  there:  he  received  at  that 
meeting  a  leaf  of  a  book  from  one  of  those 
present,  named  Bezer,  which  was  to  serve  as 
a  passport  to  a  meeting  to  be  held  a  week  or 
two  afterwards.  He  attended  the  second 
meeting,  produced  the  leaf  that  had  been 
given  him,  and  was  admitted.  The  prisoners 
were  not  present,  nor  were  they  shown  to 
have  joined  the  conspiracy  at  that  time. 

Held,  that  the  witness  might  state  the 
substance  of  what  fiezer  told  him  when  he 
gave  him  the  leaf,  and  also  what  passed  at 
the  second  meeting. 

It  was  proved  that  on  the  evening  of  the 
16th  August,  the  time  which  had  been  fixed 
by  the  conspirators  for  a  general  outbreak,  a 
large  number  of  armed  men  were  found  as* 
sembled  in  a  public  house  in  Webber-street. 
None  of  these  men  had  been  previously  con- 
nected by  the  evidence  with  the  conspiracy, 
neither  did  it  appear  that  the  house  had  ever 
been  recognised  as  a  place  of  meeting. 

Held,  mat  what  was  done  and  what  was 
found  in  that  house,  were  admissible  in  evi- 
dence.   Beg,  V.  Lacey  and  others^  517. 
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DEDlOAtlON  Ot  HIGHWAY. 

tevidence^of,  60 

DEFENCE. 
Where  two  ai^e  jointly  indicted,  56 

DEMURRER. 

On  information  for  seditious  libel,  93 
Practice  as  to,  215 

DEPOSITIONS 
Of  a  deceased  witness,  90 

DESCRIPTION 

Of  child  in  an  indictment  for  cliild  murder, 
300 

DESERTION 
Of  an  infant,  indictment  for,  569 

DISCONTINUANCE. 
Practice  as  to,  93 

DISORDERLY  HOUSE. 

A  room  within  twenty  miles  of  the  cities  of 
London  and  Westminster,  used  for  the 
purpose  of  music  and  dancing,  and  to  which 
the  public  are  admitted  on  payment  of 
money,  is  a  disorderly  house  within  the  25 
Geo.  2,  c.  36,  s.  2,  unless  it  has  been  duly 
licensed,  although  no  improper  or  disorderly 
conduct  is  allowed  in  the  said  room. 

The  onus  lies  upon  the  defendant  of 
proving  that  he  has  a  licence.  One  of  the 
defendants  had  his  name  oyer  the  house  as  a 
free  vintner,  and  another  had  contracted  to 
supply  the  visitors  with  refreshments,  but 
neither  took  any  acting  part  in  the  manage- 
ment, although  they  were  sometimes  seen  in 
the  room. 

Held,  that  they  were  not  shown  to  be 
persons  having  the  management  within  the 
8th  section.    Beg,  v.  Wo^and  others^  578 

DUPLICITY. 
When  indictment  not  bad  for,  215 

DYING  DECLARATION,  U 


EAST  INDIA  COMPANY. 

An  information  against  an  officer  of  the  East 
'  India  Company  for  receiving  gifts,  under  33 
Geo.  3.  c.  52,  s.  62,  which  follows  the  words 
of  the  statute,  is  sufficient  after  verdict,  and 
it  is  unnecessa^  to  allege  Uie  receipt  of  the 
money  to    have  been  extorsive  or  cohre 


officiiy  or  whose  moiiey  wa»  received,  or 
(Piatt,  B.,  dubitante,)  to  negative  that  it 
was  received  for  the  use  of  the  Queen. 

The  judgment  for  the  offence  was,  that 
the  def endfimt  should  pav  a  fine,  and  should 
forfeit  a  simi  of  money  being  the  full  value 
of  the  gift,  and  that  defendant  should  be 
imprisoned  until  he  should  have  paid  the 
fine  and  forfeiture.  The  gift  consisted  of 
rupees,  and  their  value  at  the  time  of  the 
,  receipt  of  them  was  found  by  the  jury. 

Held,  first,  that  as  the  gift  was  money, 
there  was  no  option  to  exercise,  whether  the 
,  gift  or  the  value  of  it  should  be  forfeited, 
and  that  therefore  the  judgment  was  right ; 
secondly,  that  the  value  of  the  rupees  was 
properly  estimated  at  the  time  when  the  de- 
fendant received  them ;  and,  thirdly,  that  the 
forfeiture  being  part  of  the  punishment,  the 
court  had  power  to  order  imprisonment  until 
it  was  paid.     Douglas  v.  The  Queen  ^  163 

EMBEZZLEMENT. 

Evidence. 

Where  there  has  been  a  written  agreement 
between  master  and  servant,  in  which  the 
natitre  of  the  service  is  defined : 

Held,  on  an  indictment  for  embezzlement 
against  the  latter,  that  parol  evidence  of  the 
service  was  inadmissible,  unless  notice  had 
been  given  to  produce  the  agreement.  Reg, 
V.  Clapton,  126 

If  a  servant,  in  the  course  of  his  employment, 
receives  from  a  fellow  servant  the  money  of 
his  master,  and  his  duty  being  to  hand  it 
over  to  another  servant  of  the  prosecutor,  by 
whom  it  would  be  delivered  to  the  master, 
he  fraudulently  intercepts  it  in  its  passage 
and  appropriates  it,  he  is  guilty  of  embezzle- 
ment.   Keg*  V.  Masters,  176 

EMBEZZLEMENT  BY  AGENTS. 

If  any  chattel  or  valuable  security  is  entrusted 
to  any  broker  or  agent  originally  for  the  pur- 
pose of  sale,  but  the  authority  to  sell  is 
afterwards  countermanded,  and  the  broker  or 
agent,  notwithstanding  that  countermand, 
sells  the  goods  in  violation  of  the  orders  of 
his  principal,  such  broker  or  agent  may  be 
convicted  of  misdemeanor,  under  stat.  7  & 
8  Geo.  4,  c.  29,  s.  49.    Reg,  v.  Gomm,  64 

EVIDENCE. 

Confession. 

The  prosecutor,  in  the  presence  of  the  constable, 
said  to  the  prisoner,  *^It  will  be  better  for 
you  to  tell  the  truth,  as  it  will  save  the  shame 
of  a  search  warrant  in  your  house."  The 
statement  was  rejected.    The  constable  then 
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took  the  pfisoaer  into  a  loft,  and  in  the 
absence  of  the  prosecntor,  the  prisoner  made 
a  statement.  The  evidence  was  rejected. 
Half  an  hour  after,  the  constable  took  the 
prisoner  to  the  station-house,  and  on  the 
way  cautioned  him  not  to  say  anything,  after 
which  he  made  a  statement. 

Held,  to  be  inadmissible,  as  the  induce- 
ment was  still  operating.  Reg,  ▼.  Collier  and 
another,  57 

A  statement  made  by  one  of  two  prisoners  to 
the  other  after  an  inducement  suggested  by 
that  other  in  the  presence  of  the  constable  in 
whose  custody  they  are,  and  uncontradicted 
by  the  constable,  is  inadmissible  in  endence. 
lieg,  V.  Miller  and  another,  607 

Dtino  Declaratiok, 

Where  the  deceased  having  said  that  he  thought 
he  should  die,  made  a  statement,  and  two  or 
three  davs  afterwards  expressed  his  belief 
that  he  should  recover,,  and  he  lived  some 
days  after  that : 

Held,  that  the  statement  was  inadmissible. 
Reg.  V.  Taylor  and  another^  84 

Deposition  of  Deceased  Witness. 

Qu8sre.-^ls  the  deposition  of  a  witness  before 
the  committing  magistrates;  where  the  attor- 
ney for  the  prisoner  abstains  from  asking 
an^  question,  in  consequence  of  the  witness 
bemg  too  iU  to  hear  any  further  examination, 
sufficiently  complete  to  render  it  evidence 
against  the  prisoner  where  the  witness  dies 
before  the  trial  ?     Reg,  v.  Hyde^  90 

Of  a  Distinct  Felont. 

Evidence  of  a  distinct  felony  may  be  given  in 
re-examination  where  it  will  serve  to  explain 
an  apparently  contradictory  fact  eHciteid  by 
cross-examination.    Reg,  v.  Chambers^  92 

Confession. 

A  statement  of  a  prisoner  is  admissible  in 
evidence  although  he  was  previously  told 
that  whatever  he  said  *'  would  oe  used  against 
him."    Reg.  v.  Chambers,  92 

Upon  the  trial  of  an  indictment  for  attempting 
to  poison,  the  only  evidence  of  intent  was  a 
confession  proved  by  a  medical  man,  he 
denying  at  first  that  he  had  held  out  to  the 
prisoner  any  inducement  to  make  the  state- 
ment. It  was  afterwards  proved  by  another 
witness,  that  before  the  statement  was  made, 
the  surgeon  had  said  to  the  prisoner  in  the 
presence  of  her  mistress  (whom  she  had 
attempted  to  poison),  ^  it  will  be  better  for 
rau  to  tell  the  truth ;  **  and  the  surgeon,  on 
being  recalled,  admitted  that  he  mi^t  have 
'  ~  so.    The  learned  judge  refused  to  with- 


draw the  oonf emion  from  the  jury,  and  the 
prisoner  was  convicted;  but  the  learned 
judge  reported,  that  if  the  sur^geon  had  in 
the  first  instance  stated  that  he  had  need 
that  expression  to  the  prisoner,  he  lihonld 
not  have  received  the  eonfession. 

Held,  that  the  conviction  was  wrong^.    Heff. 
V.  Gamer,  176 

Fbactice. 

Where  a  witness  for  the  prosecution  has  given 
an  account  of  what  was  said  by  the  defen- 
dant at  a  particular  transaction,  luod  a  witneaB 
is  called  for  the  defence  to  give  a  different 
one,  it  is  not  allowable  for  the  defendant's 
counsel  to  put  to  him  the  precise  words  used 
by  the  first  witness,  and  ask  if  they  were 
uttered ;   but  the  witness  should  be  called 
upon  in  the  first  instance  to  give  his  version 
of  the  matter,  and  when  he  has  so  done,  he 
may  be  asked  whether  this  or  that  expression 
was  used.    Reg.  v.  Fusaell,  291 

A  person  was  in  the  habit  from  time  to  time. 
and  within  two  hours  of  their  occurrence,  of 
reporting  to  a  police  inspector  proceedings 
that  had  taken  place  at  certain  meetings 
where  a  treasonable  conspiracy  was  carried 
on.  The  inspector  took  down  the  purport 
of  the  report  from  his  dictation,  but  not  in 
the  very  words  he  used.  When  finished, 
some  of  the  reports  were  read  over  by  the 
witness,  and  some  were  read  to  Urn,  and  all 
were  signed  by  him  : 

Held,  that  on  examination  he  might  use 
those  reports  for  tlie  purpose  of  refreshing 
his  memory. 

A  person  employed  by  Government  to  mix 
with  conspirators,  and  pretend  to  aid  their 
designs  for  the  puipose  of  betraying  them, 
does  not  require  corroboration  as  an  acoom- 
|dice. 

In  general,  witnesses  to  character  cannot 
beexamlned  after  verdict  and  bef oresentenoe, 
where  the  defendant  might  have  examined 
them  upon  the  trial.    Reg  v.  MuJUm,  326 

CoR(»fEit's  Statement. 

Where  a  prisoner  had  made  a  statement  which 
accounted  for  the  possession  of  stolen  pro- 
perty before  search  made,  or  any  suspicion 
created,  held,  admissible  for  him.  Keg.  y. 
Abraham,  430 

Semble,  the  rule  of  evidence  which  prohibits 
an  attorney  who  has  received  documents  from 
a  client  in  a  i>rof  essional  character  from  pro- 
ducing them  in  evidence  against  that  chent, 
applies  to  documents  which  are  the  subject- 
matter  of  the  charge. 

The  rule  extends  to  cases  where  the  attor- 
ney has  a  lien  upon  the  documents. 
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Notice  to  produce  a  document,  served 
xrpon  the  defendant's  solicitor  the  day  before 
the  trial,  but  after  the  commencement  of  the 
aaBizes,  is  sufficient  to  let  in  secondary  evi- 
dence,   Reg.  V.  Hankim,  434 

Depositions  of  Absent  Witness. 

Upon  the  trial  of  an  indictment  for  false  pre- 
tences, a  witness  being  iU,  her  deposition, 
taken  before  the  committing  magistrate,  was 
tendered  in  evidence.  The  caption  of  that 
deposition  stated  that  it  was  taken  before  the 
committing  magistrate  in  the  presence  of 
the  prisoner,  on  a  charge  **for  obtaining 
money,  and  valuble  securities  for  money, 
from  M.  R. ;  '^  not  saving  illegally  or  by  false 
pretences.  It  was  objected  that  it  waa  not 
admissible,  because  no  offence  was  shown  to 
have  been  charged. 

Held,  that  it  was  admissible ;  as  it  suffi- 
ciently appeared  from  the  examination  itself, 
that  it  related  to  the  charge  upon  which  the 
prisoner  was  being  tried.  Reg,  v.  LangbridgCj 
466 

In  perjury,  36 

Of  night  p|oaching,  50,  304 
•Of  dedication  of  a  highway,  60 

In  larceny  of  asportavity  67 

Of  burglary,  70 

Of  larceny,  187,  247 

Of  larceny  by  finding,  277 

Of  larceny  by  servant,  74,  241,  245 

Of  conspiracy,  76,  229 

In  forgery,  80 

In  forgery,  of  guilty  knowledge,  88 

In  forgery,  of  intention  to  defraud,  160 

In  embes^ement,  of  service,  126 

On  an  indictment  under  6  &  7  Will.  4,  c.  86, 
8. 41 ,  for  falsely  stating  facta  to  be  inserted  in 
marriage  register,  127 

In  an  indictment  under  27  Geo.  S,  e.  15,  for 
an  assault  to  deter  a  party  from  giving  evi- 
dence, 137 

Under  the  Arms  Act  (11  &  12  Vict.  c.  11),  158 

Of  embezzlement,  178 

Of  indecent  exposure,  183,  248 

Of  false  pretences,  201,  284 

Of  uriaoner^s  statement  before  justices,  223 

Of  felonious  assault,  225 

By  a  party  to  the  record,  228 

Of  obstruction  of  highway,  262 

In  an  indictment  for  assaulting  a  child,  266 

Of  unnatural  crime,  271 

Of  insanity  in  charge  of  murder,  275 

Of  perjury  in  the  County  Court,  279 

Of  unla^ul  possession  of  naval  stores  under 
9  &  10  Will.  3,  c.  41,  281 

Of  a  riot,  288 

Of  malidoualy  damaging  warp  under  7  &  8 
Geo.  4,  c.  30,  s.  3,  295 


Of  receiving  by  wife  in  the  absence  of  her 

husband,  425 
Of  robbery  with  violence,  432 
Of  false  declaration  under  Pawnbrokers*  Act, 

437 
Of  manslaughter,  439 
Of  maliciously  wounding,  441, 442 
Of  corrupt  receiving  of  reward  for  helping  to 

stolen  goods  without  bringing  the  thieves  to 

justice  under  7  &  8  Geo.  4,  c.  29,  s.  58,  462 
Of  rape,  481,  543 
Under  Crown  and  Government  Security  Act, 

509 
Of  declaration  and  acta  of  co-conspirators, 

517 
Of  receiving,  533 
Of  extortion  by  charging  an  unnatural  crime, 

547 

EX  OFFICIO. 

Information  for  seditious  libel,  93 

EXPOSURE. 
Of  an  infant,  indictment  for,  559 

EXTORTION. 

Evidence  of 

On  the  trial  of  an  indictment  for  causing  a 
person  of  an  unnatural  crime  with  intent  to 
extort  money — the  prisoner  being  a  soldier, 
and  the  accusation  having  been  made  while 
he  was  on  duty  as  sentry— evidence  of  de- 
claration made  by  him  on  a  former  occasion, 
on  coming  off  guard,  that  he  had  obtained 
money  from  a  gentleman  by  threatening  to 
take  him  to  the  guard-house  and  accuse  him 
of  an  unnatural  crime,  was  held  admissible. 

The  prisoner  was  proved  to  have  made  the 
accusation  in  these  words,  **  I  charge  this 
man  with  indecently  assaulting  me." 

Held,  that  it  was  a  question  for  the  jury — 
taking  into  consideration  the  prisoner's  con- 
duct throughout  the  transaction — whether 
by  those  words  he  did  not  mean  to  allege 
that  the  prosecutor  had  solicited  him  to  the 
commission  of  an  unnatural  offence.  Reg. 
v.  Cooper^  547, 


FALSE  DECLARAITON. 

Under  Pawnbrokers*  Act,  indictment  for,  437 

FALSE  PRETENCES. 

Where  an  indictment  charges  a  false  pretence 
of  an  existing  fact  calc^ted  to  inauce  the 
confidence  which  led  to  the  prosecutor's 
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partiDg  with  his  property,  though  mixed  up 
with  false  pretences  as  to  the  prisoner  s 
future  conduct,  it  is  sufficient. 

Where  the  false  pretence  is  as  to  the 
status  of  the  party  at  the  time,  or  as  to  any 
collateral  fact  supposed  to  be  then  existing, 
it  will  equally  support  an  indictment  under 
the  statute.     Keg.  y.  Bates  ajid  another,  211 

On  an  indictment  for  false  pretences,  it  was. 
proved  that  the  prisoner  was  foreman  to  the 
prosecutor,  and  that  as  such  foreman  it  was 
nls  duty  to  keep  an  account  of  the  work 
done  by  the  men,  and  to  obtain  at  the  end 
of  the  week  a  cheque  from  his  master  for 
the  sum  due  to  the  men  for  wages,  and  pay 
them  accordingly.  On  the  day  in  question 
he  demanded  and  received  a  cheque  for  a 
larger  amount  than  the  correct  one,  alleging 
that  such  larger  amount  was  due,  and  he 
appropriated  the  balance  to  his  own  use. 

Held,  that  the  evidence  supported  the 
charge. 

Quasre,  whether  an  indictment  which 
charges  the  defendant  with  having  obtained 

•  an  order  for  the  payment  of  money  with|intent 
■to  cheat  and  defraud  the  prosecutor  of  part  of 
the  proceeds  of  the  same  is  within  the  7  &  8 
Geo.  4,  c.  29,  s.  63  ?    Reg.  v.  Leonard,  284 

The  omission  of  the  word  "  knowingly,*'  in  an 
indictment  for  false  pretences,  is  no  objection 
in  arrest  of  judgment ;  even  if  it  would  be 
on  demurrer.  An  indictment  for  false  pre- 
tences charged  that  J.  B.,  on,  &c.,  at,  &c., 
unlawfully  did  falselv  pretend  to  H.  that  he 
had  caused  a  writ  of  right  to  be  issued  at 
the  suit  of  M.  W.  Tthe  mother  of  the  said 
H.)  and  others  for  uie  purpose  of  establish- 
ing the  right  of  the  said  M.  W.  and  others 
to  a  certain  estate ;  and  then  requested  the 
said  H.  to  advance  the  said  J.  B.  some  mo- 
ney towards  carrying  on  the  said  action :  by 
means  of  which  said  false  pretences  the  said 
J.  B.  did  then  and  there  unlawfully  obtain 
from  the  said  H.  the  sum  of  1/.,  &c.,  with 
intent  to  cheat  and  defraud  the  said  H.  of 
the  same.  Whereas  in  truth  and  in  fact  the 
said  J.  B.  had  not  and  never  has  caused  a 
writ  of  right  or  any  other  writ  whatsoever  to 
be  issued  at  the  suit  of  the  said  M.  W.  and 
others,  or  at  the  suit  of  the  said  M.  W. 
alone ;  and  there  was  then  no  action  com- 
menced or  to  be  carried  on^  in  which  the 
said  M.  W.  was  in  any  way  interested : 

Held,  a  good  count  after  verdict. 

Semble,  per  Lord  Denman,  C.  J.,  that  it 
would  be  good  upon  demurrer ;  and  that  /?. 
V.  Henderson  (2  Moo.  C.  C.  192),  is  wrongly 
decided.     Reg,  v.  Bowtn^  483 

A  railway  ticket  entitling  a  passenger  to  travel 
upon  a  railway  to  a  certain  place,  without 


any  further  charge,  is  a  chattel  of  vaJoe, 
within  the  meaning  of  7  &  8  Geo.  4,  c.  29, 
s.  58  ;  and  a  person  obtaining  such  a  ticket 
by  false  pretences  from  a  servant  of  the  rail- 
way company  is  guilty  of  a  miademeanor. 
Reg.  V.  Boulton,  576. 

Indictment  for,  on  a  false  presentation  re- 
specting the  value  and  history  of  a  hone 
which  prisoner  sold  to  prosecutor,  App.  zlix. 

FELONY. 
Misdemeanor  not  merged  in,  229 

FINDING. 
Larceny  by,  definition  of,  277,  453 

FORGERY. 

fhe  cheques  of  a  provident  society  haTing' 
different  branches  were  drawn  in  the  name 
of  the  society,  and  signed  by  the  chairman 
and  three  of  the  committee  of  any  branch  of 
the  society.  They  were  then  countersigned 
by  the  clerk  of  the  whole  sodery.  The 
bankers  did  not  know  the  names  or  signa- 
tures of  the  chairman  or  oonmiittee-men,* 
but  relied  upon  the  counter-signature  of  the 
derk  as  a  voucher  for  their  authenticity. 

Held,  that  a  forgery  of  the  signatures  of 
the  chairman  and  three  members  of  the 
committee  of  a  branch  of  the  sodety,  by 
means  of  which  the  genuine  signature  of  the 
derk  was  obtained,  was  a  forgery  of  a  war- 
rant or  order  for  the  paymunt  of  money. 
Reg.  V.  Lee,  80 

Qusgre. — On  an  indictment  for  utteringa  forged 
acquittance,  not  being  an  instrument  of  or- 
dinary transmission  from  hand  to  hand,  can 
similar  instruments,  uttered  by  the  prisoner 
on  other  occasions,  be  given  in  eviaenoe  to 
prove  a  guilty  knowle^e  ?  Reg.  v.  James 
PhUHps,  88 

An  indictment  for  forging  a  will,  charged  an 
intent  to  defraud  a  person  or  persons  un- 
known. 

It  was  proved  that  the  prisoner  was  the 
son  of  the  deceased,  whose  will  was  forged ; 
and  although  one  of  the  witnesses  stated 
that  he  had  heard  a  rumour  that  the  de- 
ceased had  had  another  son  by  a  former 
marriage,  of  whose  existence,  however,  he 
knew  nothing,  except  by  report,  there  was 
no  other  evidence  of  any  former  marriage, 
OP  any  chadren  of  such  marriage. 

Held,  that  there  was  not  suffident  evi- 
dence of  an  intention  to  defraud  any  one,  to 
support'  a  conviction.  Reg.  v.  Tnfls  and 
others,  160. 
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Warrant  or  Order. 

A  forged  authority  to  draw  money,  which  is 
well  described  as  a  "warrant,"  is  not  an 
"order"  for  the  payment  of  the  money,  and 
an  indictment  describing  sach  a  forged  au- 
thority for  the  payment  of  money  as  "a 
warrant  and  order,"  is  bad.  Reg,  v.  Ann 
Dixon,  289 
On  an  indictment  for  forging  an  order  for  the 
delivery  of  goods,  the  instrument  alleged  to 
have  been  forged  being  an  order  on  a  dock 
company  to  permit  the  bearer  to  taste  wines 
in  the  dock  belonging  to  the  aUeged  drawer: 

Held,  that  the  giving  out  at  the  docks  a 
portion  of  the  wine  for  the  purpose  of  its 
being  tasted  there  by  the  person  presenting 
the  order  was  a  delivery  of  goods  within  the 
1  Will.  4,  c.  66,  s.  10. 

In  the  ordinary  course  of  business  at  the 
docks,  the  tasting  order  being  directed  to 
the  dock  company,  and  being  signed  by  the 
merchant  owning  the  wines,  is  taken  to  a 
derk  at  the  docks  who  writes  his  name 
across  it,  and  this  signature  is  an  authority 
to  the  cooper,  without  which  he  is  not  justi- 
fied in  actmg. 

Held,  that  such  an  instrument  was  an 
order  as  soon  as  it  left  the  hands  of  the 
merchant  properly  drawn  up,  and  that  the 
signature  of  the  dock  derk  was  not  essential 
to  give  it  validity  as  an  order.  Reg,  v. 
IlWIge,  552 

FORMS. 

Plea  of  autrefois  arraign,  93 

Demurrer  to  this  plea,  96 

Joinder,  96 

Plea  to  an  ez-officio  information  for  a  seditious 

Ubel,  106 
Indictment  for  sedition,  123 
Indictment  under  6  &  7  Will.  4,  c.  86,  s.  41, 

for  falsely  stating  facts  to  be  entered  in 

register  of  marriage,  127 
Indictment  for  wounding  with  fire-arms,  with 

intent,  &c.,  141 
Assignment  of  errors  thereon,  143 
Of  indictment  for  manslaughter  of  a  railway 

porter  by  neglect  of  duty  in  omitting  to  give 

a  signal  by  which  accident  occurred  to  the 

train,  191 
Assignment  of  errors  on  a  record  in  a  con- 
viction for  perjury,  208 
Order  for  surgeon  to    inspect   contents    of 

stomach  on  part  of  prisoner,  charged  with 

murder  by  poisoning,  227 
Indictment  for  conspiracy  by  workmen  to  dye 

materials  belonging  to  strangers,  with  the 

dye  of  their  masters,  229 
Indictment  for  indecent  exposure,  248 
Indictment  for  perjury,  254 
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Indictment  for  false  pretences,  284 

Indictment  under  Crown  and  Government 
Security  Act,  320 

Indictment  for  high  treason,  361 

Indictment  for  mutiny  under  the  Merchant 
Seaman^s  Act,  443 

Indictment  for  obtaining  a  marriage  licence  by 
perjury  and  false  personation  before  a  sur- 
rogate, 467 

Corrupt  appointment  to  an  office  in  the  East 
India  Company's  service,  499 

Indictment  for  obtaining  money  on  a  false  re* 
presentation,  respecting  the  value  and  history 
of  a  horse  which  the  prisoner  sold  to  the 
prosecutor  (No.  5)  App.  xlix 

Manslaughter  by  driver  of  a  railway  engine, 
indictment  for,  App.  Ivii 

Of  allocutus,  3t)0 

Indictment  under  7  &  8  Vict.  c.  22,  for  felo- 
niously transposing  goldsmiths^  marks  (No. 
4)  App.  xliv 

Indictment  under  7  &  8  Vict.  c.  112,  for 
attempting  to  traffic  in  seamen^s  tickets  (No. 
1)  App.  xzxi 

Indictment  under  49  Geo.  3,  c.  126,  for  traffick- 
ing in  appointments  to  public  offices  (No.  2) 
App.  xxxiii 

Indictment  for  libel,  and  a  plea  of  justification 
under  Lord  CampbeU's  Act  (No.  3)  App. 
xxxviii 

Indictment  for  malidously  damaging  a  warp 
under  7  &  8  Geo.  4,  c.  30,  s.  3,  295 

FRAUD. 
Indictment  for  attempting  to  commit,  570 


GAOL  DELIVERY. 

Commission  of,  does  not  extend  to  prisoners 
in  house  of  correction,  431 

GOLDSMITHS'  MARKS. 

Indictment  for  feloniously  transposing,  form 
of,  App.  xliv. 

GOODS  AND  CHATTELS. 
In  an  indictment,  definition  of,  460 

GRAND  JURY. 

Is  the  number  necessarily  limited  to  twenty - 
three?  433 


HIGH  TREASON. 

In  the  caption  of  an  indictment  for  high  trea- 
son, it  was  stated  that  the  indictment  was 
found  *<  At  a  Special  Session  of  Oyer  and 


XCIV 


INDEX. 


Terminer  and  General  Gaol  Delivery,  holdon 
in  and  for  the  County  of  Tipperary  at  Clon- 
mel,  on,  &c.,  before  the  Right  Honourable 
Francis  Blackbume,  Chief  Justice  of  Her 
Majesty's  Coujt  of  Chief  Place  in  Ireland ; 
the  Right  Honourable  John  Doherty,  Chief 
Justice  of  Her  Majesty's  Court  of  Common 
Pleas  in  Ireland:  and  the  Right  Honour- 
able Richard  Moore,  fourth  Justice  of  Her 
Majesty's  Court  of  Chief  Place,  in  Ireland, 
Justices  and  Commissioners  of  our  said 
Lady  the  Queen,  of  Oyer  and  Terminer, 
within  her  said  County  of  Tipperary,  nomi- 
nated and  appointed  to  inquire  into,  hear, 
and  determine  all,  and  all  manner  of  trea- 
sons, &c.,  within  the  said  County  of  Tippe- 
rary, and  also  nominated  and  appointed  from 
time  to  time,  as  need  should  be,  to  deliver 
the  gaols  of  our  said  Lady  the  Queen,  of  the 
said  County  of  Tipperary,  of  eil  prisoners, 
&c.,  &c.,  being  by  virtue  of  a  commission 
under  letters  patent  of  our  said  Lady  the 
Queen,  bearing  date  at  Dublin,  the  first  day 
of  September,  in  the  12th  year  of  the  reign 
of  our  said  Lady  the  Queen,  to  them  the 
said  Francis  Blackburne,  John  Doherty,  and 
Richard  Moore,  and  others  in  the  said  letters 
named  directed." 

Held,  on  writ  of  error,  that  the  caption 
sufficiently  disclosed  authority  in  the  justices 
named  to  hold  the  sessions  of  themselves, 
though  the  commission  was  stated  to  have 
been  directed  to  them  and  others. 

Held,  that  to  levy  war  against  the  Sove- 
reign in  Ireland  is  high  treason  in  Ireland 
at  common  law,  and  also  that  the  statute  of 
25  Edw.  8,  Stat.  5,  c.  2,  was  extended  to 
Ireland  by  Poyning's  Act,  10  Hen.  7,  c.  10. 

The  prisoners,  who  were  indicted  in  five 
counts  for  levying  war  against  the  Queen  in 
Ireland,  and  in  a  sixth  for  compassing  the 
death  of  Her  Majesty,  on  being  arraigned, 
tendered  pleas  alleging  that  a  copy  of  the 
indictment  and  list  of  the  witnesses  and  jury 
panel,  were  not  delivered  to  them  ten  davs 
before  the  days  of  trial,  and  that  they  ougnt 
not  now  to  be  called  on  to  plead,  because  of 
such  non-delivery,  concluding  with  a  verifi- 
cation, and  praying  judgment  that  they 
might  not  now  be  compelled  to  answer  the 
said  indictment. 

In  fact,  copies  of  the  indictments  were 
furnished  five  days  before,  but  the  lists  were 
not  delivered  at  all.  These  pleas,  having 
been  demurred  to  by  the  Attorney-General, 
were  overruled  by  the  court  below. 

Held,  that  they  were  rightly  overruled, 
and  that  the  prisoners  were  not  entitled  to 
a  copy  of  the  indictment  more  than  five 
days  before  the  trial,  or  to  a  list  of  the  wit- 
nesses or  jury  panel  at  any  period. 


Held,  that  the  Ist  and  4th  sections  of  th^ 
statute  57  Geo.  3,  c.  6,  are  not  extended  to 
Ireland,  and  therefore  that  persons  proee- 
cuted  in  Ireland  are  not  entitled  to  the 
benefits  conferred  by  the  statutes  7  &  8 
Will.  3,  and  7  Anne,  c.  21,  on  perBons  ae- 
cused  of  high  treason. 

Held,  that  in  high  treason  a  prisoner  is 
not  entitled  to  challenge  more  than  twenty 
jurors  peremptorily. 

The  record  in  each  case  averred  that  the 
prisoner  was  asked  whether  he  now  hath 
**  anything  to  say  for  himself  wherefore  the 
said  justices  and  commissioners  ought  not, 
upon  the  premises  and  verdict  aforesaid,  to 
proceed  to  judgment  against  him,^*  without 
saying  '^judgment  of  death,'*  or  ** judgment 
and  execution." 

Held,  that  this  was  a  sufficient  demand 
notwithstanding.  W,  Smith  WSrien  v.  The 
Queen,  3i30 

Overt  act,  76 

HIGHWAY. 

Costs. 

If  upon  the  trial  of  an  indictment  for  the  non- 
repair of  a  highway,  ordered  by  justices  under 
5  &  6  Will.  4,  c.  50,  s.  94,  it  appears  that 
the  road  indicted  is  not  the  road  set  oat  in 
the  order  of  justices,  and  the  prosecution 
fails  in  consequence ;  the  judge  has  no  juris- 
diction to  certify  for  the  costs  under  s.  95. 
Reg.  V.  Inhabitants  of  Fifehtad,  59 

Evidence  of  Dedication. 

Public  user  of  a  road  for  fifty  years  is  evidence 
from  which  a  jiuy  may  infer  a  dedication, 
though  it  may  not  be  clear  in  whom  the 
ownership  of  the  soil  is  vested.  Rtg,  v.  In- 
habitants  of  East  Mark,  60 

Obstruction  op. 

Upon  an  indictment  for  obstructing  a  public 
footway,  it  appeared  that,  before  the  public 
footway  existed,  the  defendant's  ancestors 
had  been  entitled  to  a  carriage-way  over  the 
U)cus  in  quo ;  but  on  the  part  of  the  crown 
it  was  contended  that  the  public  user,  in- 
consistent with  the  assertion  of  the  private 
easement,  had  determined  it  The  learned 
judge  told  the  jury  that  no  interruption  foy 
the  public  for  less  than  twenty  years  would 
destroy  the  private  right. 

Held,  that  that  proposition,  if  presented  to 
the  jury  as  a  rule  of  law  or  a  conduwre  pre- 
sumption of  fact,  was  erroneous,  and  *  mis- 
direction.   The  period  of  time  is  only  ma- 
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terial  as  one  element  from  wnich  the  grantee^B 
intention  to  retain  or  abandon  his  easement 
may  be  inferred ;  and  the  sufficiency  or  in- 
Bufiiciency  of  the  period  in  any  particular 
case  mu8t  depend  upon  all  the  aocompany- 
ingcircumstauceB. 

The  defendant  claimed  a  way  f  orhorses  and 
carriages  to  certain  premises  occupied  by  him, 
and  situated  on  one  side  of  the  lane  over  which 
the  way  was  claimed ;  and,  as  evidence  of 
that  right,  he  produced  two  old  leases  of  pre- 
mises situate  on  the  opposite  side  of  the 
same  lane,  which  leases  were  granted  by  per- 
BOQB  under  whom  he  claimed  and  purported 
to  convey  with  the  premises  a  way  to  them 
down  the  lane  for  carriage  and  horses.  No 
distinct  act  of  user  under  these  leases  was 
proved. 

Held,  that  they  were  admissible  in  evi- 
dence for  the  purpose  of  showing  that  the 
persons  under  whom  the  defendant  claimed, 
being  owners  of  property  on  both  sides  of 
the  lane,  had  assumed  to  grant  a  right  of 
way  as  owners  of  the  lane,  or  as  owners  of 
the  property  leased  to  lease  with  it  a  right 
of  way  derived  from  some  other  source ;  but 
tha't  they  were  inadmissible  as  evidence  of 
reputation,  or  for  the  purpose  of  proving  the 
right  of  way  claimed  by  the  defendant. 

The  court  granted  a  new  trial,  although 
the  verdict  was  for  the  defendant.  Reg,  v. 
Chorleyy  262. 

HUSBAND  AND  WIFE. 
Receiving  by,  425. 


ILLEGAL  TRAINING. 

Indictment. 

The  prisoner  was  indicted  under  the  statute  60 
Geo.  3,  c  1,  in  several  counts  {  first,  for  that 
he  unlawfully  was  present  and  did  attend  a 
certain  meeting  and  assembly  dangerous  to 
the  peace  and  security  of  Her  Majesty^s  liege 
subjects,  and  then  and  there  prohibited  by 
law,  for  the  purpose  of  training  and  drilling 
in  the  practice  of  military  exercises,  move- 
ments and  evolutions,   c&vers   persons,  to 
wit,  &c.,  and  then  and  there  did  train  and 
drill  to  the  practice  of  military  exercises,  I 
movements  and  evolutions  the  said  persons, ' 
without  any  lawful    authority  from    Her  I 
Majesty,  or  the  Lieutenant,  or  two  justices  of ' 
the  peace  of  the  said  county  of  the  city  of 
Dublin,  or  of  any  county  or  riding,  or  of  any 
stewartry,  or  by  commission  or  otherwise,  i 
for  so  doing. 


And,  secondly,  that  **  he  did  then  and 
there  assist  in  training  and  drilling  to  the 
practice  of  military  exercise,"  &c. 

And,  thirdly,  that  **  he  unlawfully  did  train 
and  drill  to  the  practice  of  military  exerciscB, 
&c.,  the  said  persons  being  then  and  there  as- 
sembled, without  any  lawful  authority  from 
Her  Majesty,  or  the  Lieutenant,  or  two  jus- 
tices of  the  peace  of  the  county  of  the  city 
of  Dublin,  or  of  any  county  or  riding,  or  of 
any  stewartry,  by  commission  or  otherwise, 
for  so  doing. 

Held,  that  all  the  counts  of  the  indictment 
were  eironeous:  first,  by  reason  of  there 
being  no  averments  in  any  of  them  that  the 
meeting  and  assembly  therein  mentioned  was 
a  meeting  of  persons  for  the  purpose  of  train- 
ing and  drming  themselves,  6r  of  being 
trained  and  drilled  to  the  use  of  arms  or  for 
the  purpose  of  practising  military  exercises, 
movements,  or  evolutions;  and,  secondly, 
there  being  no  averment  that  the  meeting  in 
the  indictment  mentioned  was  a  meeting 
held  without  any  lawful  authority  from  Her 
Majesty,  or  the  Lieutenant,  or  two  justices 
of  the  peace,  &c.,  by  commission  or  other- 
wise.    Gogartf  v.  The  Queen,  306, 

INDECENT  EXPOSURE, 

An  indictment  for  a  nuisance  at  common  law 
charged  that  the  defendant,  at,  &c.,  in,  &c., 
did  expose  and  exhibit  his  private  parts, 
naked  and  uncovered,  in  the  presence  of 
M.  A.,  the  wife  of  C,  and  of  divers  others 
of  Uie  liege  subjects,  &c.  The  evidence  was, 
that  the  defendant  took  out  and  exposed  his 
private  parts  to  M.  A.,  and  thereupon  she 
directly  ran  off  a&d  told  her  husband ;  that 
there  was  no  one  in  sight  but  herself  when 
she  saw  his  private  parts  exposed.  The  de- 
fendant was  convicted. 

Held,  that  as  the  exposure  to  one  person 
only  was  not  an  offence  at  common  law,  the 
words  of  **  divers  others  of  the  liege  sub- 
jects,*' &c.,  were  material  to  be  proved ;  and 
that,  as  they  had  not  been  proved,  the  con- 
viction ought  to  be  quashed. 

Semble,  this  court  has  authority,  and  is 
bound  to  examine  the  validity  of  an  indict- 
ment, though  no  question  is  reserved  thereon, 
and  to  quash  the  indictment  if  it  is  bad. 
Reg,  V.  Webb,  183, 

An  indictment  charged  two  defendants  with 
indecent  exposure  of  their  persons  in  an 
open  and  public  place. 

Held,  that  an  urinal  with  boxes  or  divi- 
sions for  the  convenience  of  the  public,  and 
situated  in  an  open  market,  was  not  a  public 
place  within  the  meaning  of  the  allegation. 
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An  indictment  alleged  that  A.  **in  a  certain 
open  and  public  place  did  lay  his  hands  on 
the  person  and  private  parts  of  B.  with  in- 
tent to  stir  up  in  his  own  and  B.'s  mind  Un- 
natural and  sodomitical  desires  and  inclina- 
tions, and  to  incite  B.  to  the  committing 
and  perpetrating  with  A.  divers  unnatural 
and  sodomitical  acts,  and  that  B.  in  the  said 
open  and  public  place,  did  permit  and  suffer 
the  said  A.  to  lay  his  hands,  &c.,  with  the 
like  intent.'' 

Held,  bad,  as  not  stating  any  offence  with 
legal  certainty.  Regy  v.  Orchard  and  ano- 
ther, 248. 

INDICTMENT. 

The  prisoner  was  indicted  in  one  set  of  counts 
for  feloniously  compassing,  &c.  to  deprive 
and  depose  our  Lady  the  Queen  from  the  style, 
honour,  and  royal  name  of  the  Imperial 
crown  of  the  United  Kingdom,  and,  on  cer- 
tain days  in  the  indictment  named,  feloni- 
ously  expressing  said  compassings  by  felo- 
niously publishing  certain  printings  in  a 
certain  public  newspaper,  of  which  he  was 
then  and  tliere  the  proprietor;  and,  in 
another  set  of  counts,  withTeloniously  com- 
passing to  levy  war  against  the  Queen,  in 
order,  by  force  and  constraint,  to  compel 
Her  Alajesty  to  change  her  measures  and 
counsels,  and  which  &loniously  expressing 
such  last'mentioned  compassings  by  feloni- 
ously publishing  the  same  printings,  and  on 
the  same  days  and  in  the  same  public  news- 
paper as  in  the  first  set  of  counts  mentioned. 

Held,  that  the  two  felonies,  though  dis- 
tinct, w^ere  properly  joined  in  the  indictment. 

And,  semble,  that  the  question  in  such 
cases  is — ^not  whether  the  felonies  charged 
are  distinct — but  whether  they  are  repugnant 
or  so  dissimilar  in  their  nature  and  circum- 
stances as,  if  joined,  to  be  likely  to  embarrass 
the  prisoner  in  his  defenca  The  Queen  v. 
J.  MiicheU,  1. 

By  the  record  of  conviction  in  Q.  B.  upon  an 
indictment  for  a  common  assault,  it  appeared 
that  the  indictment  commenced  thus:  *Hhe 
jurors  of  our  Lady  the  Queen:"  but  the 
caption  was  in  the  usual  form,  stating  them 
to  be  jurors  **for  our  Lady  the  Queen." 
Error  being  assigned  upon  this  ground : 

Held,  that  the  objection  wa£  not  well 
founded. 

The  indictment,  as  set  out,  charged  the 
commission  of  the  offence  "  in  the  10th  year 
of  our  Sovereign  Lady  Victoria,'*  &c.,  not 
saying  **  of  the  reign :" 

Held,  that  the  objection,  if  otherwise  vaUd, 
was  cured  by  stat.  7  Geo.  4,  c.  64,  s^  20. 
Broome  v.  Reg.,  49. 


In  an  indictment  for  malidoilsly  Btkoating^ 
under  stat.  1  Vict.  c.  84,  s.  4,  it  is  sufficient  to 
say  **with  a  certain  loaded  gun,"  withoat 
going  on  to  state  with  what  it  was  loaded. 
Reg*  V.  Cox,  68. 

In  an  indictment  for  the  murder  of  '^  William 
Scarborough,"  it  appeared  that  the  deceased 
was  the  infant  illegitimate  son  of  the  pri- 
soner, Sarah  Scarborough;  that  he  was  some- 
times called  **  William"  and  "  Coley,**  and 
was  spoken  of  as  **  Sarah  Scarborough's 
child,  and  on  one  or  two  occasions  as 
**  William  Scarborough,"  in  his  mother's  pre- 
sence, and  there  was  no  proof  that  he  luid 
been  baptised. 

Held,  that  there  was  evidence  to  go  to  the 
jury,  that  the  deceased  had  acquired  the 
name  of  "  William  Scarborough  "  by  repu- 
tation.    Reg.  V.  Sarah  Scarboroughy  72. 

The  caption  of  an  indictment  stated  that  at  an 
adjournment  of  a  commission  of  Oyer  and 
Terminer  and  General  Gaol  Delivery,  holden 
in  and  for  the  county  of  the  city  of  Dublin, 
at  the  Sessions    House,    Green-street,    in 
the  said  county  of    the  city   of   Dublin, 
on  Tuesday,  the  8th  day  of  August,  184^ 
and  in  the  12th  year  of  our  Sovereign  Lady 
the  Queen,   before  the  Right  Honourable 
Jeremiah  Dunne,  Lord  Mayor  of  the  city 
of  Dublin ;   the  hight  Honourable  David 
Richard  Pigot)  Chief  Baron  of  Her  Majesty^s 
Cotut  of  Exchequer;  and  the  Honourable 
Richard  Fennefather,  one  of  the  Barons  of 
Her  Majesty's  Court  of  Exchequer;  and 
others  their  fellows.  Justices  and  Commis- 
sioners of  our  said  Lady  the  Queen,  in  and 
for  the  whole  county  of  the  said  city  of 
Dublin,  assigned  by  letters  patent,  &c.,  di- 
rected to  S.  W.,  &C.,  &c.,  to  inquire,  exa- 
mine, discuss,  and  determine,  by  the  oath 
of  good  and  lawful  men  of  the  county  of 
the  city  of  Dublin  aforesaid,  and  by  other 
ways  and  means,  &c.,  of  all  treasons,  sus- 
picions of  treasons,  &c.,  &c.,  by  any  person 
or  persons  within  the  county  aforesaid,  done, 
conmiitted,  perpetrated,  or  hereafter  to  be 
done,  &c.,  and  to  deliver  the  gaol  of  New- 
gate, and  all  other  the  gaols  in  the  county  of 
the  city,  of  all  malefactors  and  prisoners 
from  time  to  time,  and  to  hear  and  deter- 
mine all  and  singular  the  premises — it  was 
presented  upon  the  oath  of  good  and  lawful 
men  of  the  body  of   the  said  county  of 
Dublin,  whose  names  here  follow — (setting 
out  the  names  of  twenty-three  grand  jurors) 
— ^in  manner  and  form  following : 

Held,  that  this  caption  was  not  erroneous, 
and  that  it  appeared  from  it  with  sufficient 
certainty  when,  where,  and  before  whom 
the  oath  was  administered  to  the  grand  jury, 
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ft&d  when  and  where  the  presentment  yna 
made :  and  that  the  names  of  the  grand 
jurors  having  been  set  forlii  in  the  caption 
It  sufficiently  appeared  thereby  that  the  bill 
was  foond  by  twelve  grand  jurors,  though 
the  number  was  not  stated. 

Held,  also,  that  the  caption  was  not  vi- 
tiated by  the  omission  of  the  words  sworn 
and  charged.  John  Martin  ▼.  The  Queen, 
318.  ' 

In  setting  forth  the  indictment,  the  past  tense 
was  used :  »*  it  was  presented,"  instead  of  "  it 
is  presented." 

Held  immaterial.    King  v.  the  Queen,  561. 

An  indictment  charged  the  prisoner  with  steal- 
ing "  one  ham." 

Held,  that  it  sufficiently  described  an  ar* 
tide  which  was  the  subject  of  larceny.  Reg, 
V.  Gallears,  672 

For  perjury,  86,  206,  264,  661 

Jury  may  be  charged  with  more  than  one  at 
the  same  time,  79 

Assignment  of  perjury  in,  86 

For  seditious  libel,  98 

For  sedition,  183,  291 

Under  6  &  7  Will.  4,  c.  86,  s.  41,  for  falsely 
stating  facts  in  marriage  register,  127 

For  discharging  fire-arms  with  intent,  &c., 
under  1  Vict.  c.  85,  s.  2,  sufficiency  of,  141 

Appeal  Court  will  see  and  quash,  if  bad, 
though  no  question  be  reserved  thereon,  188 

For  manslaughter  by  neglect,  191 

Omission  of  prisoner's  addition  in,  is  not  de- 
murrable, 215 

For  indecent  exposure,  248 

Reversal  of  judgment  in,  252 

For  false  pretences,  284,  483 

For  murder,  300 

For  night  poaching,  304 

For  illegal  training,  306 

Under  Crown  and  Government  Security 
Act,  318 

For  high  treason,  360 

Description  of  money  in,  460 

For  obtaining  a  marriage  licence  by  perjury 
and  personation  before  the  surrogate,  467 

Right  of  prisoner  to  have  it  read,  609 

For  deserting  and  exposing  an  infant,  669 

For  attempt  to  defraud,  670 

Keeping  a  disorderly  house,  678 

INFANT. 
Exposure  and  desertion  of 

An  indictment  for  leaving  and  deserting 
an  infant  child  in  a  certain  parish,  with  in- 
tent to  injure  and  aggrieve  the  inhabitants 
of  the  said  parish,  is  not  sufficient,  there 
being  no  allegation  that  the  child  was  settled 
elsewhere,  nor  that  the  child  received  any 


damage,  or  was  likely  to  do  so.    Reg»  v. 
Cooper,  659 

INFORMATION. 

For  seditious  libel,  98 

Under  38  Geo.  3,  c.  62,  s.  62 ;  163 

INSANITY. 

A  mere  uncontrollable  impulse  of  the  mind, 
co-existing  with  the  full  possession  of  the 
reasoning  powers,  will  not  warrant  an  ac- 
quittal on  the  ground  of  insanity.  The  ques- 
tion for  the  juiy  being,  whether  the  prisoner, 
at  the  time  he  committed  the  act,  knew  the 
character  and  nature  of  the  act,  and  that  it 
was  a  wrongful  one.    Beg.  v.  Barton,  276 

INTERPRETER 
Practice  as  to,  76 


JUDGMENT. 

General,  when  good,  36 

Of  respondeat  ouster,  notwithstanding  prayer 
of  final  judgment,  93 

In  one  count  not  vitiated  by  discharge  of  jury 
from  finding  on  others,  141 

Form  of,  for  receiving  gifts  as  officer  of  the  East 
Company,  under 88  George  3,  c.  62,  s.  62 ;  163 

Practice  as  to,  in  a  oonviction  for  perjury,  205 

Reversal  of,  262 

Of  transportation,  entering,  818 

JURISDICTION. 

Special  Local  Cohmission. 

An  offence  was  committed  within  a  separate 
locality,  which  had  a  body  of  justices  exercis- 
ing junsdiction  within  the  lib^iy,  by  virtue  of 
three  separate  conmiissibns ;  1st,  the  ordinary 
commission  of  the  peace  ;  2nd,  a  commission 
to  try  all  treasons,  misprisions  of  treasons^ 
insurrections,  murders,  lelonies,  manslaugh* 
ters,  &C. ;  the  8rd,  a  general  commission  of 
gaol  deUrery.  Neither  of  the  commissiom^ 
contained  any  non-intromittant  clause,  but 
the  general  county  magistrates,  in  fact, 
exercised  no  jurisdiction  within  the  liberty, 
which  had  a  eaol  and  separate  custos  rotu» 
lorum  and  cle»  of  the  peace. 

Held,  that  these  commissions  did  not  oust 
the  jurisdiction  of  Her  Majesty^s  Justices  of 
Gaol  Delivery  for  the  whole  county;  and 
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that  the  prisoner  having  been  removed  from 
the  liberty  by  write  of  habeas  ad  deUheran- 
dum^  and  recipicu  corpus^  was  properly  tried 
by  such  justices.     Reg.  t.  Crane,  53. 

Of  judges,  254 

Of  judge  of  assiie,  as  to  discharge  of  pri-^ 
soners,  i31 

JURY. 

The  array  was  challeufled  on  the  grounds,  inter 
alia,  that  the  pand  was  arrayed  partially, 
and  to  the  prejudice  of  the  prisoner;  and 
that,  for  the  purpose  of  depriving  him  of  a 
fair  trial,  the  names  of  jurors  usually  sum- 
moned, and  of  other  jurors,  had  been  omitted 
from  the  panel,  because  they  were  deemed 
more  likely  to  acquit  than  to  convict;  and 
the  names  of  other  jurors  were  inserted  there- 
in, because  they  were  deemed  more  likely  to 
convict  than  to  acquit. 

Held,  that  the  mere  fact  of  the  existence 
of  a  great  disproportion  between  the  relative 
number  of  persons  of  different  religious  per- 
suasions upon  the  panel  was,  per  «,  no  evi- 
dence in  support  of  such  a  challenge. 

By  the  Stat.  8  &  4  Will.  4,  c.  91,  it  is  the 
duty  of  the  recorder,  at  a  special  sessions  in 
each  year,  to  revise  in  open  court,  the  gene- 
ral list  of  jurors  returned,  pursuant  U)  the 
statute,  and  to  deliver  it  when  so  revised  and 
signed  by  him,  to  the  clerk  of  the  peace,  who 
gives  a  copy  thereof  to  the  sh^iff,  as  the 
jurors'  book  for  the  ensuing  year,  and  from 
which  the  sheriff  is  bound  to  form  the  jury 
panel. 

The  court  held  that  a  list  of  the  jurors' 
names,  checked  off  by  the  witness  as  th^ 
were  in  open  court  placed  on  the  revised 
list  by  the  recorder,  but  which  was  not 
compared  with  the  revised  list  after  it  was 
signed  by  the  recorder,  or  with  the  jurors' 
book,  was  not  admissible  as  evidence  of  the 
contents  of  the  jurors'  book  : 

And  refused  to  direct  the  book  itself  to  be 
produced  for  the  purpose  of  ascertaining  the 
different  religions  of  the  jurors  named  there- 
in, and  comparing  their  relative  number 
with  the  proportion  in  which  jurors  of  the 
same  persuasion  appeared  on  the  paneL 

Held,  that  a  juror  whose  name,  though 
he  was  summoned  to  attend  the  court,  was 
left  off  the  panel,  could  not  be  asked  what 
his  religion  was. 

The  triers  are  entitled  to  know  whether,  in 
the  opinion  of  the  court,  there  is  any  evidence 
to  sustain  such  challenge.  The  Queen  v.  •/. 
Mitchell. 

A  challenge  of  a  juror  may  be  allowed  after  he 
has  been  sworn.     Reg,  v.  FUtUy  66 


A  challenge  was  tendered  to  one  of  the  jarorB, 
on  the  ground  that  he  was  interested  in  the 
conviction  of  the  prisoner,  inasmuch  aa  by  m 
charter  of  Henry  the  Fifth,  it  was  granted  tx> 
the  then  corporation  of  Dublin,  their  hein 
and  succesBors  (which  charter  and  the  rights 
and  franchise  thereby  granted,  was  aTerred 
to  have  become  by  the  Municipal  Corpora- 
tions Act  (S  &  4  Vict.  c.  105),  duly  vested 
in  the  present  corporation  (k  the  city  of 
Dublin)  that  they  ''should have  all  and  all 
manner  of  goods  and  chattels  of  felcma  and 
fugitives  to  be   condemned  or   convicted 
within  the  said  city  of  Dublin  and  the  liber- 
ties thereof  thereafter  arising;'*    and  thai 
such  goods  and  chattds  were  applicable  to 
the  purposes  of  the  borough  fund  of  the  ci^ 
of  Dublin ;  and  that  the  prisoner  had  within 
the  dty  goods  to  the  value  of  twenty  shil- 
lings :  and  that  William  Duff  was  a  burgesa 
of  said  dty,  and  occupier  of  certain  heredita- 
ments witmn  the  dty  liable  to  be  rated  to  a 
borough  rate;  and  that  the  borough  fund 
was  deficient  after  the  payment  of  all  the 
claims  upon    the  corporation:    and  that, 
therefore,  the  juror  was  interested  in  the 
conviction  of  him  the  said  John  Martin. 

This  challenge  was  upon  demurrer  over- 
ruled. 

Held,  upon  writ  of  error  that  it  was  rightly 
disallowed,  and  that  the  juror  was  not  liable 
to  objection,  he  not  having,  as  a  burgen^ 
any  direct  personal  interest  in  or  contzol 
over  the  application  or  disposal  of  such  goods 
and  chattels,  thedisposal  of  which  was  vested, 
if  at  all,  in  the  town  council :  nor  yet  as  a 
rate'-payer,  for  that  it  did  not  appear  by  the 
challenge  that  the  preliminaries  which  were 
by  the  IdSrd  section  of  the  statute  essential 
to  enable  the  council  to  impose  a  borough- 
rate,  had  been  complied  with,  and  at  all 
events  that  his  liability  to  be  rated  (if  any) 
was  a  contingent  liability  to  a  future  rate ; 
and,  therefore,  did  not  affect  his  compe- 
tence. 

QtuBTf ,  whether  in  such  challenge  the  absence 
of  an  averment  that  the  franchise  has  be^i 
lost  or  forfdted  by  non  user,  is  not  a  fatal 
omission  ?    John  Martin  v.  the  Queen,  318 

If  a  juryman,  on  calling  over  the  names  of  the 
panel,  answer  to  a  wrong  name,  and  be  sworn 
by  the  wrong  name,  the  trial  is  a  mistrial 
for  the  prisoner  has  not  had  his  opportunitn^ 
of  challenging  the  juryman  mis-named. 
Reg.  V.  Metcalfe  and  amother,  220 

Charging,  practice  as  to,  79 

Duties  of,  m  a  defence  of  insanity  on  a  charge 

of  murder,  275 
Discharge  of,  where  they  cannot  agree,  489 
Right  of  prisoner  to  copy  panel,  509 
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Bight  of  prisoner  to  examine  juror  on  the 

vtfire  dire,  509,  617 
Kight  of  prisoner  to  have  the  jury  panel  read 

over,  517 
Challenge  of,  517 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  of,  53 


LARCENY. 

In  an  indictment  for  stealing  five  pints  of  por- 
ter, it  appeared  that  the  prisoner  was  dis- 
covered standing  by  a  barrel  of  porter,  out 
of  a  hole  in  which  the  porter  was  running 
into  a  can  on  the  ground,  and  that  about 
five  pints  had  run  into  the  can. 

Held,  that  there  was  a  sufficient  asportavit 
proved  of  the  porter  in  the  can.  Reg,  v. 
WaUiii,  67 

Evidence — Bailment. 

A.  the  bailee  of  B.'s  mare,  took  her  to  a  cer- 
tain livery  stable  in  the  town  of  P.  where  B. 
was,  paid  to  B.  the  balance  of  money  due  to 
him  fater  deducting  one  pound  due  for  the 
keep  of  the  mare,  and  told  B.  that  she  was 
at  tne  livery-stables.  B.  sent  word  to  the 
stable-keeper  not  to  let  A.  have  the  mare 
again ;  and  on  A.  asking  to  be  allowed  to 
ride  the  mare  to  a  certain  place,  twice  told 
him  never  to  put  finger  near  her  more,  to 
which  A.  said,  "  Well."  After  B.  had  left 
the  town,  A.  obtained  the  mare  from  the 
ostler  at  the  livery-stables  by  a  false  story, 
and  never  returned  her. 

Held,  that  there  was  evidence  to  go  to  the 
jury  that  a  change  of  possession  of  the  mare 
had  taken  place  after  she  had  been  left  at 
the  stables,  and  that  the  stable-keeper  had 
become  B.'s  agent.    Reg,  v.  Steer^  187 

Evidence  of. 

In  a  portmanteau  not  proved  to  belong  to  a 

Srisoner  on  trial  was  found  a  paper  folded 
ke  a  letter,  and  containing  m  the  inside 
what  purported  to  be  an  inventory  of  goods 
pawned  at  different  times.  The  inventory 
was  not  in  the  prisoner's  haiKdwriting ;  but 
on  the  outside  of  the  paper  the  prisoner's 
name,  and  the  word  *^  private,"  both  in  his 
handwriting,  were  indorsed. 

Held,  that  the  contents  of  the  paper  were 
not  admissible  in  evidence  against  him. 
Reg.  V.  Hare  and  another,  547 


By  FlNDINQ. 

Where  lost  property  is  found,  the  appropriation 
of  it  by  the  finder  is  not  larceny,  unless  he 
knew,  or  had  reasonable  means  of  ascertain  > 
ing,  the  owner. 

Quaere,  whether,  in  the  case  of  a  bank 
note,  the  finder  can  be  indicted  for  felony  on 
the  proof  that,  thouffh  he  did  not  know  the 
owner  when  he  found  the  note,  he  did  know 
him  before  he  put  it  off  ?  Reg,  v.  Wood, 
277 

If  a  man  finds  goods  which  have  been  actually 
lost,  or  which  he  reasonably  supposes  to  have 
been  lost,  and  takes  possession  of  them,  in- 
tending to  appropriate  them  entirely  to  his 
own  use,  and  there  are  no  circumstances  to 
rebut  the  presumption  that  he  believed  the 
owner  could  not  be  found,  he  is  not  guilty 
of  larceny,  even  though  he  disposes  of  them 
after  he  has  notice  of  the  title  of  the  real 
owner,  for  the  original  taking  is  lawful,  and 
the  subsequent  conversion  is  not  a  trespass. 
If,  on  the  other  hand,  there  is  a  reasonable 
evidence  of  his  belief,  at  the  time  of  taking 
them,  that  the  owner  could  be  found,  then 
the  original  taking  is  felonious.  Reg.  v. 
Wood,  453 

RECEiviNa — Husband  and  Wife. 

Where  a  wife  was  indicted  with  her  husband 
for  receiving  stolen  property,  and  the  evi- 
dence was,  that,  although  not  present  when 
her  husband  received  the  property,  she  bad 
subsequently  dealt  with  it,  and  ultimately 
destroyed  it. 

Held,  that  it  was  a  question  for  the  jury 
whether,  in  receiving  it  and  taking  an  active 
part  in  dealing  with  it  afterwards,  she  did  so 
with  the  purpose  of  aiding  her  husband  in 
the  object  he  had  in  view  of  turning  it  to 
profit ;  or  whether  what  she  did  was  merely 
for  the  purpose  of  concealing  her  husband's 
guilt,  or  screening  him  from  the  consequences. 
In  the  first  place  she  might  be  found  guilty  ; 
in  the  second  she  ought  to  be  acquitted. 
Reg.  T.  M^Clarens  and  others,  425 

Indictment. 

An  indictment  containing  counts  for  stealing 
as  well  as  receiving,  under  sect.  .S  of  1 1  &  12 
Vict.  c.  46,  may  have  as  many  counts  for 
receiving  as  for  stealing ;  and  the  prosecutor 
is  not  bound  to  elect  upon  which  of  the 
counts  for  receiving  he  will  rely.  Reg.  v. 
Beeton,  451' 

An  indictment  charged  a  larceny  of  *  *  two  pieces 
of  the  current  silver  ooin  of  the  realm  called 
shillings,  of  the  goods  and  chattels  of  A.  B.'* 


IN^DEX. 


Held,  that,  though  ^<  goods  and  chattels  '* 
was  an  incorrect  description  of  money,  those 
lA'ords  might  be  rejected  as  surjplusage,  and 
that  then  there  was  a  sufficient  allegation  that 
the  money  belonged  to  A.  B.  Reg.  v. 
RadUy,  460 


Principal  and  Accessart. 

If  A.  unlocks  a  door  of  a  room  of  which  he  has 
the  key,  in  order  to  allow  B.  to  commit  a 
larceny  in  it,  and  A.  then  goes  away,  and  B., 
in  his  absence,  enters  the  room,  and  removes 
articles  out  of  it,  A.  is  not  a  principal  in  the 
larceny.     Reg.  ▼.  Jeffries  and  another^  86 


Br  Servant. 

A  servant  entrusted  with  the  care  of  his  mas- 
ter's property,  and  who  subsequentlv  appro- 
priates it  to  his  own  use,  is  guilty  of  larceny 
at  the  time  he  so  disposes  of  it,  and  not  at 
any  previous  time  he  may  have  intended  to 
st^  it,  the  principle  of  animus  furandi  not 
applying  to  the  relation  of  master  and  ser- 
Tant.     Reg,  v.  Roberts  and  another ^  74 

A  ponson  employed  in  a  tannerv  got  dandestine 
access  to  a  warehouse,  which  was  part  of  the 
tannery,  and  in  which  dressed  udns  were 
kept,  and  took  from  it  certain  ddns  dressed 
by  other  woricmen.  They  were  afterwards 
seen  and  recognized  at  the  porch  or  place  in 
which  he  worked,  and  he  was  indicted  for 
the  larceny  of  them.  The  jury  found  that 
he  had  not  intended  to  remove  the  skins 
from  the  tannery  and  dispose  of  them  else- 
where, but  that  his  intention  in  taking  them 
was,  to  deliver  them  to  the  foreman  and  to 
get  paid  for  them  as  if  th^  were  his  own 
work,  and  that  in  this  way  he  intended  the 
flkins  to  be  restored  to  the  possession  of  his 
master. 

Held,  that  he  was  not  guilty  of  larceny. 
Reg.  V.  Hollo  way  y  241 

The  servant  of  a  tallow  chandler  removed  fat 
belonging  to  his  master  from  the  room  in 
which  it  was  kept,  to  a  room  where  his 
master  was  accustomed  to  buy  fat  from  per- 
sons who  had  it  to  sell,  and  placed  it  on  a 
pair  of  scales  there,  with  intent  to  sell  it  to 
nis  master,  and  appropriate  the  proceeds  to 
his  own  use. 

Held  to  be  a  larceny  in  the  servant .    Reg, 
V.  HuU,  245 

If  at  the  time  of  the  taking  of  a  chattel  there  is 
no  animus  furandi,  a  subsequent  fraudulent 
appropriation  of  it  will  not  make  the  entire 
transaction  larceny. 


The  prisoner  being  a  watchmaker 
a  watcn  from  the  prosecutor  to  be  repaired, 
not  then  intending  to  steal  it.  But  in  a  few 
days  he  went  away,  taking  the  watch  with 
him ;  and  when  taken  into  custody  he  said, 
**  I  have  disposed  of  the  property  and  it  is 
impossible  to  get  it  back :" 

Held,  that  there  was  no  evidence  of  a 
larceny.     Reg,  v.  Thristle^  673 

A.  employed  B.,  a  drover  by  trade,  to  take 
pigs  to  C,  and  to  bring  back  such  sum  as 
C.  should  give  him,  on  being  shown  a  paper 
given  to  B.  for  that  purpose.    B.  had  do 
authority  to  do  anything  but  deliver  the  pigs 
to  C.    B.  took  them  to  the  house  of  C.  at 
an  hour  in  the  morning  when  the  inmates 
were  in  bed.     C.  himself  was  not  at  home ; 
and  the  persons  who  spoke  to  B.  from  the 
window  of  the  house  gave  him  no  iiiatmc- 
tions.    B.  then  sold  the  pigs  to  another  per- 
son and  absconded  with  the  price.    He  nad 
received  2Z.  from  A.  for  expenses,  for  whidi 
he  was  to  account;   and   by   custom  he 
was  entitled  to  receive  a  sum  per  day  for  the 
time  occupied,  and  aJso  to  orive  cattle  for 
any  other  person  at  the  same  time. 

Held  (dissentiente  Lord  Denman,  C.  J.)« 
that  these  facts  did  not  prove  B.  to  be  a 
mere  servant  of  A. ;  and  that,  therefore,  he 
had  been  improperly  convicted  upon  an  in- 
dictment which  charged  a  larceny  of  the 
pigs.  If  he  was  a  baUee,  he  could  not  be 
gmlty  of  larceny,  unless  he  intended,  at  the 
time  of  the  receipt  of  it,  to  appropriate  the 
property  to  his  own  use ;  and  there  was  no 
eviaence  of  any  such  intention. 

The  case  of  Barnard  v.  Macnamee  (1  Moo. 
C.  C.  868),  questioned.    Reg.  v.  Hey,  582. 

Special  verdict  in,  181 

By  stealing  and  secreting  letters,  271 

Indictment  for,  447 

For  stealing  a  ham,  572 

Act  for  amendment  of  law  of,  App.  Iv. 


LETTERS. 
Indictment  for  stealing  and  secreting,  271 

LIBEL. 

Form  of  indictment  for,  with  a  plea  of  justifi- 
cation under  Lord  Campbell's  Act,  App. 
xxxviii. 
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MALICIOUS  INJURIES. 

Damaging  a  Warp. 

A  warp  not  sized,  but  on  its  way  to  the  sizers 
to  be  sized,  to  fit  it  for  being  used  in  manu- 
facturing goods  is  not  a  warp,  *'in  any 
stage,  process,  or  progress  of  manufacture, 
or  '*  prepared  for,  or  employed  in,  carding, 
spinnmg,"  &c.,  within  the  7  &  8  Geo.  4, 
c.  30,  B.  3,  though  the  indictment  is  not  bad 
for  not  averring  it  to  be  so.  Reg,  v.  Mary 
Clegg,  296. 

MALICIOUSLY  SHOOTING,  68 

MALICIOUSLY  WOUNDING, 
What  is,  441,  442 

MANSLAUGHTER. 

In  an  indictment  for  manslaughter  by  neglect 
to  give  a  proper  signal  to  denote  the  obstruc- 
tion of  a  line  of  railway,  whereby  a  collision 
took  place  and  a  passenger  was  killed, 

Ist:  It  was  charged  that  the  prisoner's 
duty  was  to  attend  to  the  proper  working  of 
the  signals,  according  to  the  rules. 

Held,  that  it  was  not  necessary  to  set  out 
the  rules. 

2nd :  It  appeared  that  the  prisoner  had 
many  other  auties,  besides  attending  to  the 
signal  posts,  some  of  them  being  incompa- 
tible with  his  duty  there. 

Held,  that  it  was  not  necessary  to  set  forth 
all  the  other  duties  and  then  to  negative  that 
the  prisoner  was  employed  at  the  time  in  the 
discharge  of  either  of  such  other  duties. 

3rd :  Held,  that  an  averment  that  it  was 
prisoner's  duty  to  signal  an  obstruction, 
and  that  there  was  an  obstruction  which  pri- 
soner neglected  to  signal,  was  a  sufficient 
description  of  the  offence,  and  that  it  was  not 
necessary  to  aver  that  the  prisoner's  duty 
was,  (/*  there  was  an  obstruction,  and  he  saw 
it,  to  signal  it,  and  that  there  was  an  obstruc- 
tion which  he  might  have  seen  but  neglected , 
to  see. 

4th :  That  it  is  sufficient  to  aver  the  duty 
to  be  to  make  **  a  proper  signal,"  without 
further  describing  it. 

6th :  That  a  count  which  charged  both  a 
neglect  to  give  the  right  signal,  and  the 
giving  of  tne  wrong  signal,  is  not  bad  for 
duplicity. 

6th :  That  it  is  sufficient  to  charge  *^  that 
the  prisoner  did  neglect  and  omit  to  alter 
the  said  signal,"  without  stating  more  parti- 
cularly what  was  the  specific  alteration  which 
he  so  neglected  to  make.  Rrg,  v.  Pargeter, 
191 
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Wherever  death  ensues  from  injuries  inflicted 
by  parties  engaged  in  any  illegal  act,  an  in- 
cQctment  for  manslaughter  will  lie,  even 
though  it  appear  that  the  deceased  had  ma- 
terially contributed  to  his  death  by  his  own 
negligence.  Reg.  v.  Longbottom  awl  another, 
439. 

MARRIAGE  LICENCE. 

Indictment  for  perjury  and  personation  in 
order  to  procure,  467. 

MARRIAGE  REGISTER 

False  Statements  in. 

On  an  indictment  under  the  4 Ist  section  of 
the  6  &  7  Will.  4,  c.  86,  the  indictment 
alleged  that  a  certain  clergyman  had  duly 
solemnized  a  marriage  between  the  defen- 
dant and  another  person,  and  that  he  wa» 
about  to  register  in  duplicate,  in  certain  mar- 
riage register  books,  furnished  to  him  for 
that  purpose  by  the  Registrar-General, 
several  particulars  required  to  be  known,  re- 
lating to  such  marriage,  and  that  the  defen- 
dant wilfully  made  to  the  said  clergyman  for 
the  purpose  of  being  inserted  in  the  said 
marriage  register  books,  certain  false  state- 
ments, touching  the  purticulars  relating  to 
the  said  marriage.  The  evidence  showed 
that  the  entry  had  been  made  before  the 
marriage,  by  the  parish  clerk,  who  put  the 
questions  to  the  defendant,  and  wrote  down 
the  answers  in  the  absence  of  the  clergyman, 
but  that  after  the  marriage  ceremony  was 
performed,  the  clergyman  read  over  the 
whole  entry  to  the  defendant,  and  asked  him 
if  it  was  correct,  to  which  he  answered  in  the 
affirmative. 

Held,  that  the  evidence  was  sufficient  to 
support  the  indictment. 

Held,  also,  not  necessary  to  prove  that 
the  marriage  register  books  had  been  fur- 
nished to  the  clergyman  by  the  Registrar- 
General.     Rtg,  T.  Broum,  127 

MATERIAL  FACT. 
What  is,  in  perjury,  36 

MERCHANT  SEAMAN'S  ACT. 
Indictment  for  mutiny  under,  423 

MERGER. 
Misdemeanor  not  merged  in  felony,  229 

MISDEMEANOR. 

Upon  an  indictment  for  misdemeanor  it  is  no 
ground  for  an  acquitted,  that  the  evidei)(*.o 
necessary  to  prove  the  misdemeanor  alao 
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shows  that  it  is  part  of  a  felony,  and  that 
the  felony  has  been  completed.  Thus  upon 
an  indictment  for  a  conspiracy  to  commit 
larceny,  and  charging  that  in  pursuance  of 
that  conspiracy  the  larceny  had  been  commit- 
ted,the  defendant  is  not  entitled  to  an  acquit- 
tal, though  the  evidence  proves  that  he  was 
guilty  of  felony,  the  conspiracv  proved  mak- 
ing him  an  accessory  before  the  fact  of  the 
crime  of  larceny.  Reg,  y.  Button  and 
others,  292 

Attempt  to  defraud. 

An  indictment  which  merely  charges  that  the 
defendant  did  unlawfully  attempt  and  en- 
deavour fraudulently,  falsely,  and  unlawfully 
to  obtain  from  A  B.  a  large  sum  of  money 
with  intent  to  cheat  and  defraud  him,  is  bad 
in  arrest  of  judgment.  Reg,  v.  Marsh  and 
anoikery  570 

Indictment  for  Disobeying  Order  of 

Justices. 

If  two  justices  have  made  an  order  upon  the 
putative  father  of  a  bastard  child  under 
7  &  8  Vict.  c.  101,  which  is  invalid  upon  the 
face  of  it,  it  is  competent  to  the  same  two 
justices,  or  to  two  other  justices,  having  ju- 
risdiction in  the  case  in  other  respects,  to 
make  upon  the  mother^s  application  a  second 
order  upon  the  same  person,  as  if  there 
had  been  no  previous  application.  Reg,  v. 
Brisby,  476 

Verdict  in. 

'*  Misdemeanor  **  is  nomen  collectivum;  and 
therefore  where  an  indictment  contained 
several  counts,  and  the  venue  was  to  try 
**  whether  the  said  R.  be  guilty  of  the  per- 
jury and  misdemeanor  aforesaid  or  not 
guilty ;"  and  the  verdict  was  **  guilty  of  the 
perjury  and  misdemeanor  aforesaid,  in  man- 
ner and  form  as  by  the  said  indictment  is 
supposed  against  hun  :*' 

Held,  that  they  applied  to  all  the  counts, 
and  that  a  general  judgment  of  imprisonment 
was  good.    Ryalls  v.  The  Queen,  254 

Nomen  collectiimm,  86 
Embezzlement  by  agents,  64 
Notice  of  trial  in,  practice  as  to,  299 
To  what  sessions  traverse  should  be,  431 
Practice  in,  as  to  entering  an  award  of  a  new 
trial,  561 

MISNOMER. 
Of  juryman  not  a  mistrial,  220 

MISTRIAL. 
Misnomer  of  juryman  is  not,  220 


MURDER. 

Indictment. 

In  an  indictment  for  murder,  the  Ist  coont 
alleged,  that  the  prisoner,  **  in  and  upon  a 
certain  infant  female  child,  born  of  the  body 
of  her  the  said  Sarah  Waters,  of  tender  age, 
to  wit,  of  about  the  age  of  two  days,  did 
make  an  assault,''  &c.,  and  went  on  to  state 
a  murder  by  poisoning. 

The  2nd  count  charged  an  assault,  **  in 
and  upon  the  said  infant  female  child,  so 
bom  of  the  body  of  her  the  aaid  Sarah 
Waters,"  &c.,  and  then  set  forth  the  cause 
of  death  to  have  been  the  exposing  the  chDd 
on  a  heap  of  ashes,  leaving  it  there  exposed  to 
the  inclemency  of  the  weather.  But  there 
was  no  allegation  in  this  count  of  the  child's 
age,  or  that  it  was  of  tender  years,  so  tiiat 
the  natural  consequence  of  the  exposure 
would  be  its  death. 

Held,  nevertheless,  that  the  2nd  count 
was  good  after  verdict. 

Held,  also,  that  describing  the  child  in 
the  indictment  as  ^^not  named^'*^  was  not 
matter  of  objection.    Reg.  v.  Waters,  300 

Practice. 

An  application  was  made  before  trial  on  the 

Eart  of  the  accused,  that  a  surgeon  named 
y  them  should  be  permitted  to  inspect  the 
stomach  of  the  deceased  person,  which  was 
then  in  the  possession  of  a  police  officer.  The 
application  was  granted,  and  an  order  made 
that  the  inspection  should  take  place  in  the 
presence  of  the  police  officer,  and  of  tbe 
medical  persons  who  had  examined  it  on  the 

Eart  of  the  prosecution,  the  expense  to  be 
ome  by  the  prisoners,  and  the  coroner  to 
have  notice  of  the  time  and  place  of  the 
examination.  Form  of  order.  Reg,  v.  Spry 
and  another,  221 

Statement  of  name  of  murdered  party  in  in- 
dictment, 72 

Defence  of  insanity,  principles  of,  275 

MUTINY. 

Merchant  Seaman^s  Act. 

A  seaman  engaged  by  the  master  of  a  vessel, 
and  taken  to  sea  without  any  such  written 
agreement  having  been  entered  into  between 
them  as  is  rendered  necessary  by  the  7  &  8 
Vict.  c.  112,  s.  2,  is  not  a  seaman  or  a  ma- 
riner within  the  11  &  12  Will.  3,  c.  7,  s.  9, 
and  therefore  is  not  liable  under  that  section 
for  making  a  revolt,  by  deserting  his  vessel 
in  port,  and  inducing  the  rest  of  the  crew  to 
do  the  same. 
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Seuible,  a  merchant  vessel  is  a  ship  within 
the  meanhig  of  that  section.  Reg,  y.  Smith 
and  another^  443 


NAME. 
Insertion  of,  in  an  indictment  for  murder,  72 

NAVAL  STORES. 

Unlawful  Possession  op. 

The  bare  possession  of  marked  naval  stores 
does  not  render  a  person  liable  to  be  con- 
victed under  9  &  10  Will.  3,  c,  41,  if  he  be 
ignorant  that  the  stores  are  so  marked 

A  defendant,  charged  with  the  poflBession 
of  two  lots  of  marked  naval  stores,  produced 
at  his  trial  two  c^tificatcs  in  respect  of  the 
different  lots,  signed  respectively  by  the 
Commodore  Superintendent  of  the  Woolwich 
Dockyard  and  the  Secretary  to  the  Board  of 
Ordnance :  the  former  having  been  grants 
to  the  person  of  whom  the  defendant  pur- 
chased, the  latter  to  the  defendant  himself. 

Held,  that  these  certificates,  though  not 
strictly  in  accordance  with  9  &  10  Will.  3, 
c.  41,  ss.  2,  4,  were,  nevertheless,  an  answer 
to  the  charge.     Hey,  v.  WUmetj  281 

NEW  TRIAL. 

In  misdemeanor,  practice  as  to  entering  an 
award  for,  661 

NIGHT  POACHING. 

An  indictment  under  the  9  Geo.  4,  c.  69, 
charged,  that  the  prisoners  **  were  in  the 
(xreat  Ground  on  the  11th  February,  armed 
with  intent,  then  and  there  to  take  game." 
The  evidence  showed  that  the  prisoners  were 
all  seen  for  the  first  time,  in  the  Great 
Ground,  employed  in  taking  down  two  nets; 
after  this  was  done  they  picked  up  some  dead 
hares,  which  were  lying  on  the  ground  near 
the  nets,  and  hanging  them  on  long  sticks 
over  their  shoulders,  walked  homewards  with 
them.  It  also  appeared  that  they  had  dogs 
with  them  in  the  Great  Ground. 

Held,  that  the  questions  for  the  jury  were 
— First,  whether  they  were  in  the  Great 
Ground  with  the  intent  to  take  game  at  that 
time,  and  that  such  intent  might  be  inferred 
from  the  piesence  of  the  nets  and  dogs, 
though  they  might  have  taken  the  hares 
elsewhere. 

Held  also,  that  the  allegation  that  they 
were  *^  armed**  could  not  be  sustained,  unless 
the  jury  should  be  of  opinion  that  they  took 
the  sticks  for  the  double  purpose  of  carrying 
away  the  game,  and  of  attack  or  defence  in 


the  event  of  their  being  interrupted  by 
keepers  while  in  pursuit  of  game.  Rfg.  v. 
Turner  and  others^  304 

Evidence  of,  50 

NOLLE  PROSEQUI,  93 

NOTICE  OF  TRIAL. 
In  misdemeanor,  practice  as  to,  299 


OVERT  ACT. 
Li  high  treason,  what  is,  76 


PAWNBROKERS'  ACT. 
Indictments  for  false  declaration,  under,  437 

PERJURY. 

Indictments —SEVERAL  Counts. 

In  an  indictment  for  perjury  alleged  to  have 
been  committed  in  an  afiidavit  sworn,  be- 
fore showing  cause,  in  answer  to  an  applica* 
tion  by  an  attorney  for  taxation  of  his  bill 
after  the  expiration  of  one  **  month ''from  its 
delivery,  it  is  not  necessary  to  negative  any 
application  by  the  party  chargeable  before 
the  expiration  of  the  month,  inasmuch  as 
the  judge  would  have  jurisdiction  to  issue 
the  summons  and  commence  the  inquiry 
whether  any  such  application  had  been  made 
or  not. 
The  indictment  used  the  word  ^*  month :" 
Held,  that,  as  the  stat.  6  &  7  Vict,  c  73, 
was  expressly  referred  to  in  the  indictment, 
the  same  construction  must  be  given  to  that 
word  in  the  indictment  as  in  the  statute ; 
and  that  therefore  it  must  be  held  to  mean 
**  calendar  month." 

A  count  of  an  indictment  for  perjury  con* 
eluding  thus,  ^*  And  so  the  jurors,  &c.,  did 
say  that  the  said  J.  N.  R.,  &c.,  did  commit 
wilful  and  corrupt  perjury,"  is  not  bad,  be- 
cause the  whole  averment  may  be  rejected  as 
surplusage. 
The  affidavit  denied  the  retainer  : 
Held,  that  the  retainer  was  a  material  fact 
to  be  ascertained,  and  that  therefore  perjury 
might  properly  be  assigned  upon  the  state- 
ment denying  it. 

^^Misdemeanor"  is  nomen  coUectivum;  and 
therefore  where  the  venire  was  to  try  **  whe- 
ther the  said  J.  N.  R.  be  guilty  of  the  per- 
jury and  misdemeanor  aforesaid  or  not 
guilty ;"  and  the  verdict  was  *'  guilty  of  the 
per  iuryand  misdemeanor  aforesaid,  in  manner 
and  form  as  bv  the  said  indictment  is  sup- 
posed against  him  :" 

I  2 
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Held,  that  there  was  no  uncertainty  in 

either ;  that  both  the  venire  and  the  verdict 

applied  to  all  the  counts ;  and  that  a  general 

juugment  of  imprisonment  ^^  upon  the  pre- 

•  mises,"  viras  good.     Ryalls  v.  Heg.^  86 

In  the  County  Court. 

An  indictment  for  perjury  before  the  Judge  of 
the  County  Court  alleged  that  a  jplaint  being 
entered  against  the  defendant  m  a  certain 
County  Court  at  W.,  duly  constituted  by 
order  in  council  under  the  statute,  he  ap- 
pealed and  was  examined,  and  gave  certain 
false  eyidence,  &c. 

Held,  1st.  That  the  fact  of  the  defendant's 
appearance  might  be  proved  by  parol  testi- 
mony, though  it  appeared  that  it  was  entered 
in  a  minute-book. 

2.  That  the  appearance  of  the  defendant 
dispensed  with  tne  necessity  of  proving  the 
summons. 

8.  That  the  proceedings  and  evidence 
might  be  proved  without  the  production  of 
the  minute-book,  the  judge  having  summary 
jurisdiction 

4.  That  the  allegation  of  the  constitution 
of  the  court  by  an  order  in  council  might  be 
proved  by  the  judge  himself  by  showing  that 
the  judge  acted  in  that  capacity,  and  in  exa- 
mination of  the  act  in  question.  Reg.  v. 
Ward,  279 

Indictment  for. 

AVhen  an  indictment  alleged  that  R.  W. 
falsely  swore  that  '^he  was  in  the  bar  of  the 
house  of  J.  B.,  on  the  15th  day  of  February 
last,  from  between  the  hours  of  six  o'clock 
and  seven  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  until  nine  o'clock  in  the 
evening  of  the  said  last-mentioned  day,  and 
that  he  the  said  11.  W.  did  not  then  and 
there  play  at  any  game  of  cards  at  all :" 

Held,  that  perjury  was  not  sufficiently 
assigned  by  an  averment  that  **  the  said  K. 
W.  did  then  and  there  (to  wit)  in  the  said 
bar  of  the  said  house  and  premises  of  the 
said  J.  B.  on  the  said  15th  day  of  February 
last  and  between  the  hours  of  six  o'clock  in 
the  evening  of  the  said  last-mentioned  day, 
and  eight  o'clock  in  the  evening  of  the  said 
last-mentioned  day,  play  at  a  certain  game  of 
cards,"  &c.     Reg,  v.  Whitehouse,  86 

An  indictment  for  perjury  charged  that  the 
perjury  was  committed  in  an  affidavit  of 
debt  tiled  in  the  Court  of  Bankruptcy  for 
the  purpose  of  causing  A.  B.  to  be  adjudged 
bankrupt,  and  sworn  in  the  Court  of  Bank- 
ruptcy before  a  registrar  thereof. 

Held— 1,  that  the  8th  sect,  of  1  &  2  Vict, 
c.  110,  under  which  the  affidavit  was  sworn, 
is  not  repealed  by  the  11th  sect,  of  5  &  G 


Vict.  c.  122;  and  that  therefore  the  fafee 
statements  therein  were  material  to  a  jculicial 
inquiry. 

2.  lliat  the  affidavit  was  made  in  a  matter 
relating  to  bankrupts;  and  therefore  pro- 
perly sworn  before  the  registrar  by  rirtue  of 
sect.  67  of  5  &  6  Vict  c.  122 

The  affidavit,  as  set  out  in  the  indictment, 
stated  that  A.  B.  G.  was  indebted;  but 
^*  A.  B.  C."  was  explained  by  an  inuendo  to 
mean  **  the  said  A.  G.  B.  C."  mentioned  in 
the  indictment ;  and  the  negative  allegation 
was  **  Whereas  in  truth  and  in  fact  the  said 
A.  6.  B.  C.  was  not  indebted.^ 

Held,  that  the  falsehood  of  the  statement 
was  sufficiently  averred.  Dunn  y.  The  Qnees, 
205 

An  indictment  for  perjury  conunitted  in  an 
affidavit  sworn  in  answer  to  an  application 
by  an  attorney  for  taxation  of  his  bul  of  coets, 
averred  that  the  application  of  the  attorney 
wasmade  after  the  expiration  of  **one  month  ** 
from  the  delivery  of  the  bill  of  costs — ^the  dates 
of  the  application  and  of  the  delivery  of  the 
bill  were  laid  imder  a  videlicet ;  but  if  taken  to 
be  correct,  they  showed  that  more  than  a 
calendar  month  had  elapsed  between  the 
delivery  of  the  bill  and  the  application. 

Hdd,  that  (assuming  month  to  mean 
lunar  month,  and  that  the  judge  would  have 
no  jurisdiction  unless  a  calendar  month  had 
elapsed)  in  order  to  support  the  indictment 
the  Videlicet  must  be  rejected,  and  the  dates 
assumed  to  be  correct. 

But,  semble,  that  the  jxuisdiction  of  the 
judge  to  issue  the  summons  sufficiently  ap- 
peared, without  showing  that  a  calendar 
month  had  elapsed.  Ryalls  v.  The  Queeti,  254 

To  OBTAIN  A  Marriage  Licence. 

It  is  a  misdemeanor  at  common  law  to  make  a 
false  statement  upon  oath  before  asnirogate 
in  order  to  obtain  a  marriage  licence. 

Qutere,  whether  it  is  perjury. 

An  indictment  charged  that  A.  B.  went  be- 
fore asurrogate,  and  with  intent  to  deceivethe 
surrogate,  and  obtain  from  him  a  marriage 
licence,  swore  (the  said  surrogate  having  au- 
thority to  administer  the  said  oath  to  the 
said  A.  B.),  that  his  name  was  C.  D.,  that 
he  was  a  widower,  and  one  of  the  parties  for 
whom  the  licence  was  obtained,  and  that  the 
woman  had  had  her  usual  place  of  abode  for 
the  space  of  fifteen  days  within  the  parish  in 
which  the  marriage  was  to  be  celebrated, 
whereas  his  name  was  not  C.  D,,  &c.,  (nega- 
tiving all  the  statements) ;  and  that  by  the 
said  false  oath  the  said  A.  B.  fraudulently 
obtained  the  marriage  licence. 

Held,  that  this  was  a  good  count  for  mis- 
demeanor, without  averring  a  marriage  had, 
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or  intention  to  procure  a  marriage ;  that  the 
allegation  of  authority  in  the  surrogate  to 
administer  the  oath  did  not  mean  authority 
to  administer  an  oath  upon  yrhich,  if  false, 
perjury  could  be  assigned  but  was  supported 
by  the  general  authority  of  the  surrogate  to 
administer  the  oath  in  such  cases ;  and  that 
the  indictment  was  supported  by  proof  that 
any  one  of  the  statements  made  on  oath  was 
false.    Reg,  y.  Chapman^  467 

Pawnbrokers*  Aot. 

To  prove  the  making  of  a  falise  declaration 
under  the  Pawnbrokers'  Act  (89  &  40  Geo.  3, 
c.  99),  it  is  not  absolutely  necessary  tofcall 
the  magistrate  before  whom  it  was  made,  or 
some  one  present  at  the  time.  It  is  sufficient 
to  show  such  facts  as  necessarily  lead  to  the 
conclusion  that  the  defendant  made  it,  and 
had  a  knowledge  of  the  contenta.  Sed  qusere. 
To  prove  that  such  a  declaration  is  false 
in  fact,  it  is  necessary  to  negative  the  de- 
fendant's statement  by  the  oath  of  two  wit- 
nesses, in  the  same  manner  and  to  the  same 
extent  as  the  proof  of  an  assignment  for  per- 
jury.   Beg,  V.  Browning,  437 

On  an  indictment  for  perjury  alleged  to  have 
been  committed  in  an  answer  to  a  certain 
interrogatory  exhibited  in  a  suit  in  the  Ec- 
clesiastical Court,  it  appeared  that  a  sidt  for 
divorce,  on  the  ground  of  adultery,  had  been 
ijwtituted  against  the  prosecutor  by  his  wife ; 
that  the  defendant  was  a  witness  examined 
on  behalf  of  the  wife  to  prove  her  case ;  that 
cross-interrogatories  were  exhibited  to  him 
by  the  prosecutor  by  way  of  cross-examina- 
tion, one  of  which,  put  for  the  purpose  of 
impeaching  his  character,  was  the  following : 
**  ilave  you  not  passed  by  the  name  of 
Abbot,  and  also  of  Johnson  V  "  Uis  answer 
was,  ^'  i  have  never  passed  by  the  assumed 
name  of  Abbott  or  Johnson.**  It  was  clearly 
proved  that  he  had. 

Held,  that  the  question  and  answer  were 
not  sutticiently  material  to  the  issue  to  war- 
rant the  case  going  to  the  jury.  Reg,  v. 
Worley,  635 

Upon  an  indictment  for  perjury  containing  two 
comits,  the  entry  of  the  tinal  judgment  was 
**  It  is  considered,  &c.,  by  the  court  here, 
that  he  the  said  K.,  for  the  offence  charged 
upon  him,  in  and  by  each  and  every  count 
of  the  indictment,  be  imprisoned,"  &c. 

Held  sufficient. 

An  affidavit  to  hold  to  bail  may  be  sworn 
before  the  issuing  of  the  writ  in  the  action  , 
and,  therefore,  an  indictment  for  perjury 
committed  in  such  an  affidavit  need  not  state 
that  any  action  was  pending.  Kitig  v.  The 
QatiU,  5G1 


PLEADING. 

Quasre^  whether  a  prisoner  indicted  for  a  felony 
not  capital  is  not  entitled  to  demur  and  plead 
over  at  the  same  timel 

Semble^  that  Reg.w.  Purchase  (Car.  &  Marsh. 
619),  and  Reg,  v.  Phelps  (ib.  180),  are  in 
that  respect  overruled  by  Reg,  y.  Odgers 
(2  Moo.  &  Kob.  480),  and  can  no  longer  be 
considered  law ;  and  that  the  judgment  upon 
a  demurrer  in  a  criminid  case,  not  capital,  is 
final  judgment,  and  not  a  respondeat  ouster. 
The  Queen  v.  John  Mitchell^  1 

Where  a  defendant  had  pleaded  inadvertently 
to  an  indictment  under  drcumstanoes  which 
might  show  it  to  have  been  a  mistake  on  his 
part,  the  court  refused  to  allow  him  to 
withdraw  his  plea  for  the  purpose  of  demur- 
ring, where  the  objection  was  one  of  a  tech- 
nical character,  not  in  any  way  affecting  the 
merits  of  the  case.    Reg,  v.  Broum,  127 

Demurrer. 

A  count  in  an  indictment,  under  the  stat.  60 
Geo.  8,  c.  1,  the  first  section  of  which  pro- 
hibits assemblies  of  persons  for  the  purpose 
of  unlawfully  **  practising  military  exercue,'* 
and  then  goes  on  to  impose  a  penalty  on  all 
persons  who  shaU  **  train  or  dnil "  any  other 
person,  or  who  shall  be  trained  or  drilled,  is 
not  bad  for  duplicity,  though  it  charges  the 
offence  which  is  projubited,  and  the  offence 
for  which  a  penalty  is  imposed. 

The  omission  of  a  prisoner's  '* 
not  demunrable. 

When  the  time  for  which  an  offence  can 
be  prosecuted  is  limited  by  statute,  the 
omission  to  state  the  time  of  the  commence- 
ment of  the  offence  is  not  demurrable.  Reg^ 
v.  Hunt,  215 

An  indictment  found  by  a  grand  jury  of  Dorset- 
shire contained  two  counts,  one  (the  5th) 
charging  A.  with  sheep  stealing  in  Dorset- 
shire ;  and  another  charging  B.  with  felo- 
niously receiving  in  Somersetshire,  asheep  be- 
fore then  feloniously  stolen,  &c.,  '*  being  the 
same  property  asmentioned  in  the  5th  count." 
Held,  that  the  2nd  coimt  was  bad,  for  not 
showing  jurisdiction  to  try  in  Dorsetshire ; 
the  wo^  of  reference  to  the  5th  count  not 
being  sufficient  for  that  purpose.  Reg,  y. 
Martin,  447 

Indictment  for  perjury,  86 
On  seditious  libel,  93 
Indictment  for  sedition,  291 
Caption  of  indictment,  818 
Plea  of  non-delivery  of  list  of  witnesses  and 
jurors  in  high  treason,  860 

In  an  indictment  for  felony,  including  an  as- 
sault, 429 


prisoner's  '*  addition  "  is 
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Prisoner  cannot  plead  guilty  of  a  common  as- 
sault to  an  indictment  for  maliciously 
wounding,  441 

Joinder  of  counts  t(x  receiving  and  stealing 
in  larceny,  451 

Larceny  of  money,  460 

Indictment  for  perjury  and  personation  to  ob- 
tain marriage  licence,  467 

Autrefois  acquit,  544 

Indictment  for  attempt  to  commit  a  fraud^  570 

In  larceny,  description  of  a  ham,  572 

POACHING. 

Under  the  9th  section  of  9  Geo.  4,  c.  69,  if  se- 
veral persons  are  indicted  for  entering  en- 
closed land  by  night  armed  for  the  purpose 
of  taking  game,  it  is  not  necessary  to  prove 
that  all  entered  the  encloseB  land;  it  is 
enough  if  some  are  proved  to  have  entered 
the  land,  and  the  rest  are  shown  to  have 
been  engaged  with  them  in  a  common  ob- 
ject,  and  to  have  bd^n  near  enough  to  ren- 
der assistance.  Reg,  v.  Whitaker  and  others, 
50 

To  justify  the  apprehension  of  an  offender, 
under  1  &  2  WiU.  4,  c.  82,  s.  81,  it  is  only 
necessary  that  he  should  have  been  made  to 
understand,  by  the  person  authorized  under 
that  section,  that  he  is  required  to  tell  his 
Christian  name,  surname,  and  place  of  abode, 
and  that  he  should  have  refused  to  comply 
with  such  requisition.  It  is  not  necessary 
that  he  should  have  been  required  both  to 
quit  the  land  and  also  to  tell  his  name. 

Damage  done  to  a  fence  by  a  poacher^s 
dog  in  pursuit  of  game,  is  not  a  **  malicious  " 
injury  within  the  meaning  of  stat.  7  &  8 
Greo.  4,  c.  80,  s.  28.    Reg.  v.  Prestney,  505 

Indictment  for  night  poaching,  evidence  to 
sustain,  804 

POST-OFFICE. 

Evidence— Verdict. 

On  an  indictment  under  the  7  WilL  4  &  1  Vict, 
c.  36,  s.  26,  against  a  clerk  in  the  Post-office, 
containing  a  count  for  stealing  and  another 
for  secreting  post-letters,  the  jury  found  that 
the  prisoner,  naving  committed  a  mistake  in 
the  sorting  of  the  letters  in  question,  secreted 
them  in  the  water-closet,  in  order  to  avoid  a 
certain  penalty  with  which  such  a  mistake 
was  usually  visited  by  the  authorities  of  the 
Post-office. 

Held,  that  such  finding  amounted  to  a 
verdict  of  guilty  on  both  counts.  Reg,  v. 
Wynn,  271 

New  statute  as  to  (11  &  12  Vict.  c.  88), 
App.  lii 


PRACTICE. 

A  prisoner  indicted  for  felony  is  not  entitled  to 
a  copy  of  the  indictment  found  against  him, 
or  to  a  copy  of  the  jury  panel,  or  to  copies  of 
the  panels  returned  at  former  sessions  of  the 
court. 

On  the  Idth  May  the  prisoner  was  oom- 
mitted  for  trial  at  a  session  to  commence  on 
the  20th  May,  on  which  day  a  bill  wac 
up  to  the  grand  jury  againstr  him,  which 
on  the  22nd  found  a  true  bUl ;  and  until  the 
28rd  of  May  (when  his  trial  was  fixed  for  the 
25th  inst.),  no  attempt  was  made  to  aecnre 
the  attendance  at  the  trial  of  one  S.  M.,  who 
i%  then  appeared  had  left  Dublin  on  the  22Dd. 
The  court  refused  to  postpone  the  trial,  not- 
withstanding an  affidavit,  by  the  prisoner's 
attorney,  that  he  believed  sufficient  grounds 
existed  for  challenging  the  array  on  the  part 
of  the  prisoner,  and  that  the  said  S.  M.  was 
'*  a  most  indispensable  witness  to  sustain 
said  challenge." 

To  induce  a  court  to  postpone  a  criminal 
trial  on  account  of  the  absence  of  a  witness, 
it  must  be  shown,  by  affidavit,  that  the  wit- 
ness is  material — ^that  due  diligence  has  been 
used  to  secure  his  attendance-— and  that  it  can 
be  obtained  by  the  postponement.  The  Queen 
V.  J.  Mitchell,  1,  2 

Principal  ajsd  Agcessaby. 

Where  a  principal  and  accessary  are  indicted 
together,  they  will  not  be  allowed  to  sever  in 
their  challenges  so  as  to  be  tried  separately. 
Reg,  V.  Anne  Fisher,  68 

Semble,  a  barrister  who  acts  as  an  interpreter 
must  be  sworn.  Reg,  v.  Kelly  and  another^ 
76 

Counsel — ^Defence. 

Where  one  prisoner  was  indicted  for  stealing 
and  the  other  for  receiving,  and  the  receiver 
was  defended  by  counsel,  but  the  principal 
felon  was  undefended,  the  court  called  upon 
the  principal  to  make  his  statemdVb  to  the 
jury  before  the  counsel  for  the  receiver  was 
permitted  to  address  them.  Reg,  v.  Martin 
and  Butt,  56 

Of  Criminal  Appeal  Court. 

A  question  of  law  raised  by  motion  in  arrest 
of  judgment  after  the  conviction  of  thepri- 
soner  may  be  reserved  under  11  &  12  Vict. 
C.78 

This  court  will  hear  counsel  in  support  of 
the  conviction,  though  no 'counsel  are  in- 
structed on  the  part  of  the  prisoner.  Reg, 
v.  Martin,  447 
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Grand  Jury. 

Qitatrty  Is  the  number  of  jurors  sworn  on  the 
Grand  Jury  necessarily  limited  to  twenty- 
three  P    Re  Stafford  Grand  Jury,  488. 

JUDOSiENT. 

The  judge  before  whom  an  indictment  for 
perjury  was  tried,  passed  sentence  at  nisi 
prius,  and  ordered  the  defendant  to  be  im- 
prisonc!^  for  eighteen  months,  and  to  give 
security  to  keep  the  peace  and  be  of  good 
behaviour  for  two  years,  to  commence  from 
the  expiration  of  the  eighteen  months,  and  to 
be  further  imprisoned  until  such  security 
should  be  given. 

Held,  that  the  judge  had  authority  to  pass 
that  sentence. 

Within  six  days  after  the  commencement 
of  the  term  following  the  trial,  the  Court  of 
Queen's  Bench  granted  a  ride  in  arrest  of 
ludgment,  which  was  afterwards  discharged ; 
but  this  rule  did  not  appear  upon  the  tran- 
script of  the  record  transmitted  to  this  Court ; 
and  this  Court  therefore  refused  to  take  any 
notice  of  it,  or  to  grant  a  rule  that  it  should 
be  annexed  to  or  endorsed  upon  the  record. 
Dunn  V.  The  Queen^  206 

The  judgment  entered  upon  the  record  was, 
that  the  said  J.  M.  **  be  transported  beyond 
the  seas  for  the  term  of  ten  years,  from  the 
8th  day  of  August  instant,"  without  specify- 
ing some  place  of  transportation,  "  not  in 
Europe." 

Held  that  the  judgment  was  correct  and 
valid,  notwithstanding.  John  Martin  v.  The 
Qiteen,  818 

Jury. 

The  propriety  of  discharging  the  jury  in  a  cri- 
minal case,  upon  the  ground  of  their  being 
unable  to  agree,  is  a  matter  within  the  dis- 
cretion of  the  judge. 

The  trial  of  an  indictment  for  murder  was 
concluded  in  the  middle  of  Thursday.  1  he 
jury  retired  to  consider  their  verdict,  and, 
being  unable  to  agree,  were  locked  up  during 
the  night.  On  Friday  morning  they  came 
into  court,  and  stated  that  they  were  equally 
divided,  and  that  it  was  impossible  that  they 
should  agree.  All  the  other  business  of  the 
assizes  was  over;  and  the  duty  of  the  judge 
requu^  him  to  go  to  the  next  town  on  the 
circuit 

Held,  that  under  these  circumstances,  he 
was  justified  in  discharging  the  jury. 

Sem?)le,  if  the  discharge  of  the  jury  was 
wrong,  it  would  not  have  entitled  the  pri- 
soner to  be  discharged  upon  habeas  corpus. 
Ueg,  V.  Netvion,  489 


Misdemeanor. 

In  entering  an  award  of  a  new  trial  upon  the 
record  of  the  proceedings  upon  an  indictment 
for  misdemeanor,  it  is  unnecessary  to  state 
the  reasons  for  which  the  new  trial  was 
granted ;  it  is  enough  to  say  '^  because  it  ap- 
pears to  the  court  that  tiie  said  verdict  was 
unduly  given,  therefore  the  said  verdict  is  by 
the  said  court  here  vacated  and  made  void, 
and  all  other  process  ceasing  against  Hiq 
jury  before  impanelled,  the  sheiiSf,  &c.,  is 
commanded  that  he  cause  a  jury  anew  there- 
upon to  come,"  &c.    King  v.  The  Queen^  661 

A  Court  of  Quarter  Sessions  may  be  legally 
held  by  the  justices  of  a  county  or  tiie  re- 
corder of  a  borough  during  the  sitting  of  the 
judges  of  assize,  imder  the  ordinary  Com- 
missions of  Oyer  and  Terminer  and  General 
Gaol  Delivery  in  the  same  county ;  for  the 
Assize  Court  is  not  a  Court  of  Error  from  the 
Quarter  Sessions,  nor  are  the  Commissions 
of  Oyer  and  Terminer  and  Gaol  Delivery 
similar  in  their  nature  to  the  commission  of 
the  peace :  but  it  would  be  highly  inconve- 
nient and  improper  for  magistrates  to  adopt 
the  practice  of  holding  their  sessions  concur- 
rently with  the  assizes,  even  in  a  different 
part  of  the  county.  John  Smith  v.  The 
Queen,  686 

MiSDElCEAKOR — QUARTER  SESSIONS. 

Upon  a  bill  for  a  misdemeanor,  found  at  the 
Quarter  Sessions,  the  defendant  traversed. 

Held  that  the  traverse  was  to  the  next 
Quarter  Sessions,  and  not  to  the  assizes 
which  preceded  them;  and  that,  although 
the  defendant  was  in  prison,  the  judge 
would  not  permit  him  to  be  discharged  on 
his  own  recognizances. 

The  Commission  of  Goal  Delivery  extends 
only  to  prisoners  in  the  gaol,  and  not  to  the 
prisoners  in  the  house  of  correction. 

The  judge  of  assize  will  discharge,  upon 
his  own  recognizance,  a  prisoner  committed 
to  the  gaol  for  trial  at  the  Quarter  Sessions 
(where  such  sessions  are  to  be  held  after  the 
assizes),  if  an  indictment  be  not  preferred 
against  him  at  such  assizes.  Reg,  v.  Arietta 
431 

Notice  of  Trial  in  Misdemeanor. 

Where  a  defendant  is  under  recognizances  to 
appear  and  take  his  trial  at  a  particular 
session  of  the  Central  Criminal  Court,  no 
notice  of  trial  to  the  prosecutor  is  requisite, 
and  he  is  bound  to  be  prepared  to  try  at  that 
session.     Reg,  v.  Parker,  299. 

Pleading. 
Semhle,  that  upon  an  indictment  for  a  felony, 
which  felony  includes  an  assault,  it  is  not 
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competent  to  the  prisoner  to  plead  guilty  to 
an  assault  and  not  guilty  to  tne  felony. 

The  two  prisoners  were  indicted  for  a 
robbery,  with  violence,  and  having  pleaded 
not  guilty  to  the  entire  charge,  afterwards, 
with  the  consent  of  the  prosecutor^s  counsel, 
who  stated  that  he  was  willing  to  offer  no 
evidence  of  the  felony,  wished  to  withdraw 
their  plea  and  plead  guilty  to  a  common 
assault. 

Held,  that  the  proper  course,  under  such 
circumstances,  would  be  for  the  prisoners  to 
plead  not  guilty  generally,  and  for  the  pro- 
secutor to  offer  evidence  only  of  the  assault, 
and  for  the  jury  to  return  a  verdict  accord- 
ingly of  guilty  of  a  common  assault  only. 
Reg.  V.  Mark  Cleevts  and  another ^  429 

Proof  of  Prisoner's  Statement. 

Sembk,  that  for  the  purpose  of  proving  a  pri- 
soner's statement  on  his  examination  before  a 
magistrate,  it  is  not  sufficient  that  the  form 
given  in  schedule  (N.)  to  the  11  &  12  Vict, 
c.  42,  has  been  read  ow&t  to  the  prisoner ; 
but  that  there  must  be  some  proof  that  the 
caution  mentioned  in  the  proviso  contained  in 
the  latter  part  of  the  18th  section  has  been 
also  given.     Reg,  v.  Humber^  223. 

The  recent  statute  11  &  12  Vict.  c.  78,  s.  6,  does 
not  apply  to  cases  which  occurred  before  it 
came  into  operation,  so  as  to  authorize  the 
court,  upon  the  reversal  of  an  erroneous 
judgment  pronounced  upon  an  indictment 
before  the  statute  passed,  to  send  back  the 
record  that  the  proper  judgment  may  be 
passed.   Drury  and  others  v.  The  Queen,  252 

Prosecution. 

A  judge  ought  not  to  have  imposed  upon  him 
the  appearance  of  acting  as  prosecutor. 

All  the  witnesses  who  have  been  examined 
before  the  grand  jury  ought  to  be  called  by 
the  prosecutor. 

Counsel  ought  to  be  employed  to  pro- 
secute. 

In  cases  of  felony,  the  prosecutor  will  be 
allowed  the  expenses  of  the  prosecution, 
where  it  has  been  properly  conducted.  Reg, 
v.  FarreU  and  anoUter,  189 

Recorder. 

Per  Patteson,  J.-' The  Recorder  of  a  borough 
has  the  same  jurisdiction  to  reserve  a  case 
under  11  &  12  Vict.  c.  73,  as  any  other  court 
of  quarter  sessions.    Reg,  v.  Masters,  178 

Special  Verdict. 

A.  was  indicted  for  stealing  a  watch ;  for  the 
defence  it  was  suggested  that  he  had  found 
it,  and  retained  possession  of  it  for  the  pur- 


pose of  restoring  it  to  the  owner ;  the  jury 
returned  the  following  verdict  in  writbigr : — 
*<  We  find  the  prisoner  not  guilty  of  stealinft: 
the  watch,  but  guilty  of  keeping  it  in  hope  of 
a  reward  from  the  time  he  first  had  the 
watch;"  the  court  directed  a  verdict  of 
"  guilty  "  to  be  entered. 

Held,  that  the  finding  amounted  to  a  ver* 
diet  of  "  not  guilty,"  and  that  a  verdict  of 
**  not  guilty  "  ought  to  have  been  entered- 
Reg.  V.  York,  181 

Trial. 

By  consent,  a  jury  ma^  be  charged  with  the 
trial  of  two  or  more  mdictments  at  the  same 
time,  even  though  the  indictments  be  for 
different  offences,  and  against  different  per- 
sons, where  the  circumstances  upon  which 
the  indictments  are  founded  form  part  of  the 
same  transaction.  Reg,  v.  While  and  others,  79 

Witnesses  for  Prosecution. 

It  is  in  general  a  matter  entirely  within  the 
discretion  of  council  for  the  prosecution  whe- 
ther all  the  witnesses  at  the  back  of  the  bill 
should  be  called  on  behalf  of  the  crown  or 
not ;  and,  although  the  judge  has  the  power 
to  interfere,  he  will  only  exercise  it  in  ex- 
treme cases.  Reg,  v.  Edwards  and  others,  82 

As  to  challenge  of  juror,  66 

Pending  deposition  of  deceased  witness,  90 

Evidence  of  a  distinct  felony,  92 

In  an  information  for  a  seditious  libel,  93 

As  to  withdrawing  plea  for  purpose  of  demur- 
ring, 127 

As  to  permitting  demurrer,  133 

Prosecution  by  counsel,  189 

Calling  witnesses  at  back  of  bill,  139 

As  to  discharging  jury  on  some  of  several 
counts,  141 

Of  Criminal  Appeal  Court,  183 

As  to  demurrer,  215 

Misnomer  of  a  juryman,  220 

In  murder  by  poison,  a  surgeon  will  be  per- 
mitted to  inspect  the  contents  of  the  stomach 
on  behalf  of  the  prisoner,  221 

As  to  delivering  copies  of  indictment  and  hst  of 
witnesses  and  jurors  in  high  treason,  360 

Prisoner's  statement,  430 

Service  of  notice  to  produce,  434 

On  an  indictment  for  maliciously  woimding, 
prisoner  cannot  plead  guilty  to  a  common 
assault,  441 

As  to  receiving  deposition  of  absent  witness, 
465 

Reading  indictment  to  prisoner,  509 

Hight  of  prisoner  to  examine  jurors  on  the 
voire  dire,  509,  517 

Right  of  prisoner  to  have  the  jury  panel  read 
over,  509,  517 
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Copy  of  indictment  to  prisoner,  617 

Right  of  prisoner  to  names  of  witnesses  on 
back  of  bill,  617 

As  to  refreshing  memory,  626 

Witnesses  to  character,  626 

Ab  to  entering  award  for  a  new  trial  in  mis- 
demeanor, 661 

PRINCIPAL  AND  ACCESSARY. 

Severance  in  challenges,  68 
In  larceny,  86 

PRISONER. 

Evidence  of,  statement  of,  430 
Will  be  discharged  if  bill  not  found,  431 
Confession  of,  607 

Right  of,  to  have  indictment  read  over,  609 
Right  of,  to  copy  of  indictment,  617 
Riffht  of,  to  names  of  witnesses  on  back  of  in- 
dictment, 617 
Right  of,  to  examine  juror  on  the  voire  dire^  617 
Right  of,  to  have  jury  panel  read  over,  617 

PRISONER'S  STATEMENT. 

Inducement  to,  176 
Proof  of,  223 

PROSECUTION. 
Witnesses  for,  rule  as  to  calling,  82 


QUARTER  SESSIONS. 

Hie  traverse  of  a  bill  for  a  misdemeanor  is  to 
the  next  quarter  sessions,  and  not  to  the 
assizes  that  preceded  them,  431 

Jurisdiction  of,  686 


RAILWAY  TICKET. 
False  pretences  in  obtaining,  676 

RAPE. 

EVIDENGE. 

Semhle,  that  on  a  charge  of  rape  the  jury  may 
find  the  prisoner  guilty  of  assault  where, 
disbelieving  that  l£e  prosecutrix  offered  re- 
sistance to  the  connexion  itself,  they  have 
independent  evidence  before  them  that  she 
resisted  his  efforts  to  lay  hands  on  her  in 
the  first  instance.    But, 

Held,  that  they  cannot  be  asked  to  find 
such  a  verdict  where  they  have  no  other 
evidence  of  the  transaction  except  her  state- 
ment.    Reg.  V.  Clarke,  481 

VOL.  III. 


Though  a  child  under  ten  years  of  age  can- 
not legally  consent  to  a  rape  upon  her,  yet 
she  may  consent  to  the  attempt  to  commit 
it ;  and  such  an  attempt,  with  her  consent, 
would  not  be  an  assault.  Where,  there- 
fore, a  child  is  too  young  to  know  the 
nature  of  an  oath,  her  evidence  as  to  a  rape 
upon  her  cannot  be  taken,  and  marks  ot 
violence  on  her  private  parts  cannot  be 
presumed  to  have  been  done  against  her 
consent.     Reg.  v.  Cockbum^  643 

RECEIVING. 

Evidence  of. 

Upon  an  indictment  for  receiving  stolen  goods, 
it  was  proved  that  the  stolen  goods  were 
forwaroed  by  coach  to  a  particular  coavh- 
ofiice,  without  any  direction  upon  them,  but 
with  instructions  that  a  person  would  call 
for  them ;  and  that  the  prisoner  did  call 
and  inquire  for  them.  Tney  were  shown 
to  her,  and  she  claimed  them  as  the  goods 
for  which  she  came.  She  was  then  imme- 
diately taken  into  custody. 

Held,  that  the  evidence  was  insufiicient 
to  warrant  a  conviction ;  as,  although  she 
claimed  the  goods,  they  never  were  delivered 
into  her  possession.    Reg.  v.  Hill^  633 

By  wife  in  the  absence  of  her  husband,  426 

RECORDER. 

May  reserve  a  case  under  11  &  12  Vict.  c.  78, 
178 

REPLICATION. 
Conclusion  of,  93 

RESPONDEAT  OUSTER, 
Judgment  of,  93 


RIOT. 


If  persons  are  assembled  together  to  the  num* 
ber  of  three  or  more,  and  speeches  are  made 
to  those  persons  to  excite  and  inflame  them, 
with  a  view  to  incite  them  to  acts  of  violence, 
and  if  that  same  meeting  is  so  connected,  in 
point  of  circumstances,  with  a  subsequent 
riot  that  you  cannot  reasonably  sever  the 
latter  from  the  incitement  that  was  used, 
those  who  incited  are  guilty  of  the  riot, 
although  they  are  not  present  when  it 
occurs.    Reg.  v.  Sharpe^  288 

ROBBERY. 

Assault— Verdict. 

Upon  an  indictment  of  three  prisoners  for 
robbery,  with  violence,  it  was  proved  that 


ex 
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A.  knocked  the  prosecntor  down  and  B.  and 
C.  took  his  property  from  his  pockets. 

Held,  that  if  A.  took  no  part  in  the  rob- 
bery, he  could  not  be  convicted  of  an  assault, 
inasmuch  as  the  assault  was  unconnected 
with  the  robbery,  and  therefore  an  indepen- 
dent offence. 

Held,  also,  that  it  was  competent  to  the 
jury  to  find  all  the  prisoners  guilty  of  an 
assault,  if  they  were  of  opinion  Uiat  the 
prosecutor  had  not  been  robbed  by  either 
of  them,  but  only  assaulted  by  all  of  them. 
Reg,  V.  Bamett  and  others^  432. 


SACRILEGE. 

Burglary  may  be  committed  in  a  church  at 
common  law. 

To  warrant  a  conviction  for  breaking  and 
entering  a  church  imder  7  &  8  Geo.  4,  c.  29, 
B.  10,  there  must  be  a  stealing  therein  of 
some  chattel.  Stealing  a  fixture  will  not  be 
sufficient. 

But  if  the  stealing  of  fixtures  is  averred 
in  such  count,  the  prisoner  may  be  convicted 
simply  thereof  under  the  44th  section  of  that 
statute.     Reg.  v.  Baker,  581 

SEAl^iEN'S  TICKETS. 

Form  of  indictment  for  attempting  to  traffic 
in,  under  7  &  8  Vict.  c.  112 ;  App.  xxxi 

SEDITION. 

Libel — ^Indictment. 

To  an  ex-officio  information  filed  by  the 
Attorney- General  against  J.M.,  for  the  pub- 
lication of  a  seditious  and  defamatory  libel, 
the  defendant  pleaded  that  an  indictment 
had  been  found  against  him  in  the  Queen's 
Bench  for  the  publication  of  a  seditious  and 
defamatory  libel,  upon  which  he  was  duly 
arraigned,  and  such  proceedings  were  there- 
upon had ;  that  afterwards  the  Attomev- 
General  came  into  court  and  said  that  he 
would  not  further  prosecute  the  said  J.  M., 
and  that  the  said  J.  M.  should  go  thereof 
without  day,  and  that  the  said  J.  M.  and  the 
said  J.  M.  so  indicted  and  arraigned,  were 
one  and  the  same  person,  and  not  other  and 
different  persons ;  and  that  the  offences  of 
which  he  the  said  J.  M.  was  so  indicted  and 
arraigned  as  aforesaid,  and  the  offences  in 
the  saidSnformation  specified  were  one  and 
the  same ;  and  that  according  to  the  laws 
and  customs  of  this  realm,  the  said  J.  M. 
ought  to  be  free  and  exempt,  under  the  cir- 
cumstances aforesaid,  from  being  compelled 
to  answer  for  the  said  supposed  offences,  in 


the  information  specified,  before  anj  jadge 
or  minister  of  our  Lady  the  Queen,  or  any 
other  judge  in  any  court  whatsoever,  except 
upon  indictment  found,  or  presentment 
made,  on  the  oaths  of  twelve  men  of  tbe 
body  of  the  county  in  which  the  said  sup- 
posed offences  were  committed ;  condading 
with  a  verification,  and  praying  jadgmeQt 
if  the  court  would  or  ought  to  take  oogni* 
zance  of  the  information  aforesaid,  and  that 
he  might  be  dismissed  and  discharged  and 
so  forth. 

To  this  nlea  the  Attorney-General  de- 
murred, and  prayed  'M'udgment,  and  that 
the  said  J.  M.  might  be  convicted  of  the 
premises  above  charged  upon  him  in  and  by 
the  said  information." 

To  another  information  for  a  simflar  of- 
fence, the  defendant  pleaded  that,  therefore, 
&a,  an  indictment  was  found  in  the  Queen's 
Bench  against  one  J.  M.,  for  the  publication 
of  a  seditious  libel,  and  that  he  and  the  said 
J.  M.  so  indicted  were  one  and  the  same 
person,  and  not  other  and  different  persons, 
and  that  the  said  several  supposed  offences 
in  the  several  counts  of  the  mdictment,  and 
the  several  offences  in  the  several  counts  in 
the  said  information  were  one  and  the  same* 
and  that  he  was  duly  arraigned  on  the  said 
indictment,  and  that  it  was  still  depending 
against  him  in  the  court  of  our  Lady  the 
Queen ;  concluding  with  a  verification  and 
praying  **  judgment  of  the  said  information, 
and  that  he  may  not  be  compelled  to  answer 
thereto." 

Replication  to  this  plea ;  that  after  die 
arraignment  of  the  said  J.  M.,  upon  the  in* 
dictment  in  the  plea  mentioned,  and  before 
the  exhibiting  of  the  said  information,  the 
said  J.  M.  pleaded  in  abatement  of  the  in- 
dictment, that  one  of  the  jurors  by  whom  the 
bill  was  found  was  disqualified ;  and  that  the 
said  Attorney-General,  after  the  pleading  the 
said  plea,  and  before  the  exhibiting  of  the 
said  information,  came  into  court,  and  said 
that  he  would  not  further  prosecute  the  said 
J.  M.  on  the  said  indictment,  and  thereupon 
it  was  considered  and  adjudged  by  the  court 
against  him  the  said  J.  M.,  upon  the  said  * 
indictment,  as  by  the  record  ana  proceedings 
thereof  remaining  in  the  said  court  more 
fully  appears;  concluding  with  a  verification, 
and  praying  ^*  judgment  and  that  the  said 
J.  M.  may  be  convicted  of  the  premises  in 
the  said  information  specified." 

'1  o  this  replication  the  defendant  demur- 
red, praying  *' judgment  of  the  said  replica- 
tion, and  that  he  the  said  J.  M.  may  not  be 
compelled  to  answer  the  same." 

Held,  that  both  the  pleas  were  bad :  that 
an  Attorney-General  is   at   liberty,  after 
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haying  entered  a  nolle  prosequi  on  an  indict- 
ment, to  file  an  ex-officio  information  for  tlie 
same  offence ;  and  that  in  prosecutions  for 
crimes  the  pendency  of  an  indictment  or  in- 
formation is  not  a  good  plea  to  an  informa- 
tion subsequently  filed  against  the  same 
party  for  the  same  offence. 

Sembky  that  the  observations  in  2  Hawkins 
P.  C.  lib.  2,  ch.  84,  s.  1,  in  favour  of  the 
validity  of  such  pleas  to  informations,  apply 
only  to  informations  qui  tarn, 

Semble,  also,  that  the  entry  of  a  nolle  prO' 
seqm  puts  an  end  to  an  indictment. 

Altnough  the  prosecutor  having  demurred 
to  a  plea  in  abatement,  concluded  in  bar 
praying  final  judgment : 

Held,  that  the  court  were  not  precluded 
thereby,  but  were  bound  to  give  tnat  judg- 
ment which  was  right  on  the  whole  record. 

Where  a  replication  to  a  plea  in  abatement 
introduces  new  matter,  upon  which  issue 
may  be  taken,  the  prosecutor  is  entitled  to 
pray  final  judgment. 

Quserey  Whether  there  can  be,  on  the  part 
of  ^e  crown,  a  discontinuance  in  pleading? 
Reg.  V.  Mitchell,  43 

Indictment. 

An  indictment  for  sedition  alleged  ^  that  the 
defendant,  amongst  other  words  and  matter, 
uttered  the  words  and  matter  following,^' 
and  then  set  out  several  sentences  as  though 
they  had  been  uttered  continuously.  T^e 
evidence  showed  that  they  had  not  been  so 
uttered,  but  that  the  sentences  had  been 
selected  from  different  parts  of  the  speech, 
other  matter  intervening  between  them. 

Held,  that  there  was  no  variance,  and 
that  if  any  portion  of  the  speech  omitted, 
varied,  or  controlled  the  sense  of  those  parts 
that  were  set  out,  the  onus  was  upon  the 
defendant  to  show  it.    lie  Crovce,  123 

Where  an  indictment  contained  counts  for 
sedition,  attending  a  seditious  meeting  and 
a  riot,  the  court  refused  to  quash  the  in- 
dictment, or  compel  the  counsel  for  the 
prosecution  to  elect,  although  the  judgment 
on  the  last  count  might  to  different  from 
that  upon  the  others. 

The  words  set  out  in  an  indictment  for  se- 
dition were  these,  ^*  If  the  Queen  neglects  to 
recognise  the  people,  then  the  people  must 
neglect  to  recognize  the  Queen."  It  was 
proved  that  the  word  '*  forget"  was  used  in 
both  instances,  and  not  **  neglect." 

Held,  to  be  a  fatal  variance  as  far  as  that 
sentence  was  concerned,  and  that  the  pas- 
sage must  be  struck  out. 

The  indictment  contained  these  words, 
**  If  John  Mitchel  is  sent  out  of  his  country 


every  Irishman  must  rise  and  avenge  the 
insult  or  you  will  be  no  longer  worthy  of  the 
name."  Instead  of  the  word  "you,"  the 
word  "they"  was  proved  to  have  been  used. 

Held,  that  the  words  "  or  you  will  be  no 
longer  worthy  of  the  name"  must  be  struck 
out ;  but,  as  the  former  part  of  the  sentence 
was  complete  in  itself,  uncontrolled  by  that 
which  came  after,  and  contained  what  sub- 
stantially amounted  to  sedition,  it  might 
stand. 

The  indictment  charged  the  following 
words:— The  Government  is  not  worthy 
the  support  of  any  honest  man ;  it  is  too 
contemptible  to  be  recognized,  and  you  must 
use  your  best  endeavours  to  overthrow  it. 
And  now,  I  wish  to  impress  upon  you,  there 
is  one  safe  wav  of  getting  rid  of  rulers."  It 
proved  that  the  word  "bad"  had  been  used 
mimediatelypreceding  the  last  word '  *  rulers.'* 

Held,  tha^  the  variance  was  immateriaL 
Reg,  V.  Fussell,  291 

Under  Crown  and  Government  Security  Act, 
509 

SERVANT. 

Larceny  by,  74,  241,  246,  682 
Evidence  of,  being  an  embezzlement,  126 

SHOOTING  MALICIOUSLY,  58 

SPECIAL  COMMISSION. 
Jurisdiction  of,  360 

SPECIAL  VERDICT. 
In  larceny,  practice  aa  to,  181 


SPIES. 


Evidence  of,  526 


STATUTES. 

Decisions  on. 

25  Edw.  8,  Stat.  5,  c.  2,  p.  860 

Poymng's  Act,  860 

5  &  6  WiU.  &  M.,  c.  11,  6.  8.  p.  426 

9  &  10  Will.  3,  c.41,  s.  2,  p.  281 

11  &  12  WiU.  8,  c.  7,  s.  9,  p.  448 

25  Geo.  2,  c.  36,  p.  578 

27  Geo.  8,  c.  15,  s.  8,  p.  187 

88  Geo.  3,  c.  62,  s.  62,  p.  163 

89  &  40  Geo.  8,  c.  99,  s.  16,  p.  437 
49  Geo.  3,  c.  126,  p.  499 

60  Geo.  8,  c.  1,  p.  806 
7  (reo.  4,  c.  64,  s.  20,  p.  42 
7  &  8  Geo.  4,  c.  29,  s.  49,  p.  64 
7  &  8  Geo,  4,  c.  29,  s.  53,  p.  284 
7  &  8  Geo.  4,  c.  29,  s.  58,  p.  462 
7  &  8  Geo.  4,  c.  29,  s.  10,  p.  581 
7  &  8  Geo.  4,  c.  29,  s.  58,  p.  462 
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7  &  8  Geo.  4,  c.  80,  8.  49,  p.  64 

7  &  8  Geo.  4,  c.  80,  b.  3,  p.  295 

7  &  8  Geo.  4,  c.  30,  p.  566 

9  Geo.  4,  c.  69,  p.  60 

9  Geo.  4,  c.  69,  s.  9,  p.  804 

1  &  2  Wm.  4,  c.  32,  p.  506 

6  &  6  wm.  4,  c.  50,  88.  94,  96,  p.  69 

6  &  6  Will.  4.  c.  62,  8.  12,  p.  437 

6  &  7  Will.  4,  a  86,  8.  41,  p.  127 

7  WilL  4  &  1  Vict.  c.  86,  8.  26,  p.  271 
7  Will.  4  &  1  Vict.  c.  85,  s.  4,  p.  442 
1  Vict.  c.  85,  8.  10,  p.  187 

1  Vict.  c.  86,  8.  2,  p.  141 

I  &  2  Vict.  c.  110,  8.  8,  p.  206 

6  &  6  Vict.  c.  122,  88.  11,  13,  67,  p.  206 
6  &  7  Vict.  c.  73,  p.  427 

II  &  12  Vict.  c.  11,  p.  158 
11  &  12  Vict.  c.  12,  p.  517 

11  &  12  Vict.  c.  42,  8.  18,  p.  223 
11  &  12  Vict.  c.  46,  8.  8,  p.  461 
11  &  12  Vict  c.  78,  p.  178 
11  &  12  Vict.  c.  78,  8.  6,  p.  262 


TIME. 
Computation  of. 
Lunar  or  calendar  month,  36 

TRAINING. 
Illegal. 
Indictment  for,  306 

TRANSPORTATION, 

Entry  of  judgment  of,  318 

TREASON, 

It  i8  not  nece88ary,  in  order  to  8U8tain  an 
indictment  for  compa£8ing  to  levy  war 
again8t  the  Queen,  in  order  by  force  and 
con8traint  to  compel  her  to  change  her  mea- 
aures  and  counsels,  either  to  aver  in  the 
indictment  or  prove  at  the  trial,  a  compassing 
or  intention  to  compel  Her  Majesty  to  change 
any  particular  measures  or  counsels. 

Held,  that  upon  an  indictment,  charging 
the  publication  by  the  prisoner  of  a  printing 
purporting  to  be  a  report  of  a  speech  made 
by  a  Mr.  Mitchel  at  Limerick,  as  an  overt 
act  of  compassing  to  depose  our  Lady  the 
Queen,  ana  to  levy  war  to  compel  her,  by 
force  and  constraint,  to  chance  her  mea- 
sures and  counsels,  evidence  that  the  pri- 
soner spoke  at  the  place  mentioned  a  speech 
to  the  same  purport,  was  only  admissible  to 
sfkow  that  the  prisoner  was  tne  Mr.  Mitchd 
meant  in  the  printed  report  of  the  speech  in 
question.     The  Queen  v.  Mitchel^  2. 

See  High  Tbeason. 


TRIAL. 

Practice  at,  79 

Practice  at  as  to  discharging  jury,  489 


UNNATURAL  CRIME. 

Evidence  of. 

On  an  indictment  for  sodomy,  it  was  proved 
that  the  prisoner  induced  a  boy  of  twelve 
vears  of  age  to  have  carnal  knowledge  of 
his  person,  the  prisoner  having  been  the 
pathic  in  the  crime. 

Held,  that  the  evidence  was  sufficient  to 
support  the  indictment.    Beg,  v.  AtUn^  271 

Charging  with  intent  to  extort  money,  547 


VARIANCE. 
In  an  indictment  for  sedition,  291 

VENUE. 

Where   there   are   several   counts   in    mis- 
demeanor, 254 

VERDICT. 
Greneral,  when  good,  36 

Speciau 
In  larceny,  practice  as  to,  181 

On  several  counts  in  misdemeanor,  254 
In  indictment  for  an  assault,  266 
In   indictment    for   stealing   and    secreting 
letters,  271 


WARRANT  OR  ORDER. 

What  is,  in  forgery,  289 
Forgery  of,  552 

WIFE. 

Receiving  by,  in  the  absence  of  her  husband, 
425 

WILL 

Evidence  in  forgery  of,  160 

WITNES& 

A  prisoner  convicted  of  an  offence,  who  was 
jointly  indicted  with  another  afterwards  put 
upon  ms  trial,  is  an  admissible  witness  for 
the  prisoner  on  trial,  although  individually 
named  on  the  record.    Reg.  v.  Archer,  228 


INDEX. 


CXIU 


DepoBition  of  a  decdased,  \H> 

WITNESSE& 

Practice  aa  to  calling,  for  the  prosecution,  82 
On  back  of  bill,  as  to  calling,  139 

WOMEN. 

Protection  of,  statute  for,  App.  Izv 

WOUNDING  BY  FIRE-ARMS. 

An  indictment,  in  the  first  count,  charged  that 
T.  S.,  with  a  leaden  ball  and  shot,  out  of 
a  gun,  by  force  of  gunpowder,  shot  and 
sent  forth,  S.  D.  feloniously  did  strike,  pe- 
netrate, and  wound,  with  intent,  in  so  doing, 
the  siud  S.  D.  feloniously  to  kill  and  mur- 
der: and  that  W.  D.  was  present,  aiding  and 
abetting.  Another  count  charged  W.  D.  as 
principal,  and  T.  S.  as  present,  aiding  and 
abettine;  and  in  other  counts  they  were 
charged  as  principals  andaccesssories  respec- 
tiyely  in  tne  like  wounding  of  S.  D.  with 
intent  to  disable  him,  and  t^  do  him  grievous 
bodily  harm.  The  record  stated  that  the 
prisoners  were  found  guilty  upon  the  first 
count,  and  sentenced  to  death;  and  that  the 
jury  were  discharged  from  giving  any  verdict 
upon  the  other  oounta. 


Held,  that  the  first  count  sufficiently 
charged  a  wounding  within  the  meaning  of 
the  Stat.  1  Vict.  c.  85,  s.  2,  and  warranted 
the  judgment  pronounced  upon  it,  notwith- 
standing the  non -averment  of  the  infliction 
of  bodily  injury  dangerous  to  life. 

Held,  also,  that  the  discharge  of  the  jury 
from  giving  any  verdict  upon  the  issues 
joined  on  the  other  counts  dia  not  render  the 
judgment  upon  the  first  count  erroneous. 
Shea  V.  The  Queen,  141 

WOUNDING  MALICIOUSLY. 

Evidence— Practice. 

Evidence  of  a  violent  kick  in  the  private  parts 
of  a  woman,  which  caused  a  now  of  blood 
mingled  with  urine  for  some  time  after- 
wards, is  not  a  wounding  within  the  statute, 
no  proof  being  given  as  to  the  precise  part 
whence  the  blood  originally  came. 

On  such  an  indictment  a  prisoner  cannot 
plead  guilty  to  a  common  assault.  Reg,  v. 
Jones^  441 

A  rupture  of  the  lining  membrane  of  the 
urethra,  followed  by  a  small  flow  of  blood, 
such  rupture  being  caused  by  a  kick  in  the 
private  parts  of  the  prosecutor,  is  a  wound- 
ing witMn  the7  Will.4  A  1  Vict.  c.  85,  s.  4. 
Reg.  V.  WaUhum,  442 


INDEX  TO  APPENDIX. 


INDICTMENTS. 


1 .  For  attempting  to  traffic  in  seamen's  register 

tickets,  imder  7  &  8  Vict.  c.  112,  xzxi 

2.  For  trafficking  in  appointments  to  public 

offices,  under  49  Geo.  3,  c.  126,  zzxiii 

3.  For  libel,  plea  of  justification,  under  Lord 

CampbelTs  Act,  xxxviii 

4.  For   feloniously   transposing    goldsmiths' 

marks,  under  the  7  &  8  Vict.  c.  22,  xliv 

5.  For  obtaining  money  on  a  false  representa- 


tion respecting  the  value  and  history  of  a 
horse  which  the  prisoners  sold  to  the  pro- 
secutor, zliz 

6.  For  manslaughter  against  the  driver  and 

stoker  of  a  railway  engine,  whereby  the 
deceased  met  his  death,  Ivii 

7.  For  manslaughter  against  the  keeper  of  an 

asylum  for  pauper  children,  for  not  sup- 
plying one  of  them  with  proper  food  and 
lodging,  whereby  the  child  died,  Izxv 


CXIV 


INDEX. 


STATUTES. 


11th  &  12th  Vict.  c.  Ixvi.  An  act  for  the  re- 
moval of  defects  in  the  administration  of 
criminal  justice,  i 

11th  &  12th  Vict.  c.  Ixxviii.  An  act  for  the 
further  amendment  of  the  administration  of 
the  criminal  law,  iii 

11th  &  12th  Vict.  c.  zHL  An  act  to  facilitate 
the  performance  of  the  duties  of  justices  of 
the  peace  out  of  sessions  within  England 
and  Wales  with  respect  to  persons  charged 
with  indictable  offences,  yi 

11th  &  12th  Vict.  c.  Ixxxviii.  An  act  for 
further  regulating  the  money  order  depart- 
ment of  the  post-office,  Iii 


11th  &  12th  Vict.  c.  xdv.  An  act  to  regul&te 
certain  offices  in  the  petty  bag  in  the  High 
Court  of  Chancery,  the  practice  of  the  com- 
mon law  side  of  that  court,  and  the  enrol- 
ment office  of  the  said  Court,  liii 

12th  Vict.  c.  zi.  An  act  to  atnend  the  laws  in 
England  and  Ireland  relative  to  larceny  and 
other  offences  connected  therewith,  Iv 

12th  &  Idth  Vict.  c.  bed.  An  act  to  protect 
women  from  fraudulent  practices  for  pro- 
curing their  defilement,  brv 

12th  &  13th  Vict.  c.  xcii.  An  act  for  the  more 
effectual  prevention  of  cruelty  to  animals, 
Ixvi 


BERATUM. 

Page  36,  for  "  Court  of  Exchequer,"  read  **  Court  of  Queen*s  Bench." 
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